5 November 2021
To
Executive Officer
Pastoral Land Board
By Email to:
PastoralAssessment.DEPWS@nt.gov.au
Copy to:
Minister Eva Lawler: Minister.Lawler@nt.gov.au
Northern Territory Environment Protection Authority: NTEPA@nt.gov.au
To Whom it May Concern,
Cross Pacific Investments Pty Ltd. - Application to Clear Pastoral Land (s3(1)(h)) on Scott Creek Station
The Environment Centre NT (ECNT) is the peak community sector environment organisation in the
Northern Territory of Australia, raising awareness among community, government, business, and industry
about environmental issues. We assist people to reduce their environmental impact and support
community members to participate in decision-making processes and action.
Thank you for the opportunity to provide a comment on the application (Application) of Cross Pacific
Investments Pty Ltd. (the Proponent) to the Pastoral Land Board (PLB) for a permit to clear Pastoral Land
under section 38(1)(h) of the Pastoral Land Act 1992 (NT) in respect of Scott Creek Station Pastoral Lease
1037.
ECNT submits that:
(a) the Application must be refused, since its approval would breach s38(1)(h) of the Pastoral Land
Act;
(b) the Proponent’s project as a whole (including the other areas it proposes to develop) must be
referred for assessment under the Environment Protection Act 2019 (NT) because it clearly meets
the threshold of having the potential to have a significant impact on the environment.
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1. Statutory context
Section 38(1)(h) of the Pastoral Land Act provides that a pastoral lease is subject to a condition that the
lessee will not clear any pastoral land except with and in accordance with the written consent of the Board
or guidelines, if any, published by the Pastoral Land Board (PLB).
Any clearing approved by the PLB is subject to general environmental duties and conditions imposed upon
the pastoral lessee. For example, the pastoral lessee must carry out the pastoral enterprise under the
lease so as to prevent degradation of the land (s6(a)), and must take all reasonable measures to conserve
and protect features of environmental, cultural, heritage or ecological significance (s39(b)). These duties
structure and constrain any consents granted under s38(1)(h).
The Northern Territory Pastoral Land Clearing Guidelines (PLC Guidelines) were published by the Pastoral
Land Board on 7 September 2021, and outline the requirements for the preparation, submission and
determination of a pastoral land clearing application. The Application purports to be a “simplified pastoral
land clearing application” (Simplified PLC Application) within the meaning of the PLC Guidelines. Simplified
PLC Applications are subject to a shorter period of public exhibition (2 weeks instead of4 weeks), are
approved in shorter timeframes (6 weeks compared with 6 months), and are not approved by the Pastoral
Land Board, but a delegate. They are thus subject to a far lesser degree of public scrutiny than standard
applications. Simplified PLC Applications must meet certain criteria, which are set out in Schedule 1 of the
PLC Guidelines.
2. Delegation is invalid
ECNT notes that, pursuant to s24(1) of the Pastoral Land Act, the Pastoral Land Board has (on 27 October
2021) purported to delegate its function to consent to the clearing of pastoral land under the Simplified
Pastoral Land Clearing Policy to the Chairperson of the PLB, the Chief Executive Officer of the Department
of Environment, Parks and Water Security, and the Executive Director of Rangelands.
ECNT submits that this delegation is clearly invalid. It does not delegate the power in s38(1)(h) in toto, but
purports to effect a partial delegation only (to consent or determine that the pastoral land clearing
application does not satisfy the Simplified PLC Application criteria), but not a power to refuse to consent to
a proposal. It is not possible to partially delegate a function in this manner. Section 24(1) only gives the
PLB the ability to delegate a power or function in its entirety.
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Moreover, the resolution said to give effect to this delegation (Resolution 142.15 of meeting 142 on 26
October 2021) is poorly worded and uncertain. It purports to delegate approval of pastoral land clearing
applications “made under the simplified land clearing applications policy”. This policy is not defined,
including by reference to the date it was approved. No date is given for the policy, nor is a copy annexed to
the instrument of delegation. It is not possible, by reading the resolution itself, to ascertain what version of
the policy is in fact being referred to. It would be possible for the policy to be significantly changed in
future so that it bears no resemblance to whatever policy was in fact approved by the PLB as at 27 October
2021. This creates an unacceptable level of uncertainty.
For these reasons, the presumption against delegation (delegatus non potest delegare) must be applied.
The delegation is clearly invalid. The application must be withdrawn and resubmitted as a standard
application.
3. Application does not comply with the PLC Guidelines
The Application purports to meet the criteria for a “simplified pastoral land clearing application” as those
criteria are set out in the Northern Territory Pastoral Land Clearing Guidelines. However, the Application
clearly does not meet those criteria.
First, the Application states that approval for clearing 884 hectares is sought. However, ECNT notes that
the area to be cleared exceeds the 1000ha threshold in the simplified pastoral land clearing criteria.
Specifically, the Application discloses the Proponent’s intention to clear not only the 884 hectares of “new”
native vegetation, but also to clear 633 hectares of “previously cleared” native vegetation cleared in the
1970s. This creates a total of 1517 hectares of land to be cleared per the Application.
ECNT notes that the Pastoral Land Act makes no distinction between uncleared and previously cleared
native vegetation: all clearing on pastoral land requires the consent of the Pastoral Land Board. Further,
the previously cleared land does not meet any of the exemptions specified in the PLC Guidelines (ECNT
asserts in any case that these exemptions are legally dubious and likely to be unenforceable). An
exemption is only provided for maintaining previous clearing operations if clearing occurred after 1992 and
was carried out in accordance with an approval from the PLB – there is no evidence of such an approval
being given. The PLC Guidelines state that “advice should be sought regarding clearing that was carried out
prior to 1992, but in accordance with relevant legislation of the time”. This does not equate to an
exemption, and cannot displace the requirement in s38(1)(h) for any clearing to be done in accordance
with consent of the Pastoral Land Board.
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It thus clear that the Application does not meet the criteria for the simplified process.
ECNT notes that this is not the extent of the Proponent’s planned development. The Proponent already has
an adjacent Non Pastoral Use Permit NPU17/1-A, comprising 890.68ha. A new pastoral land clearing
application has been published on 5 November 2021 comprising 562 hectares of additional land. This
brings the Proponent’s entire development to 2970 hectares. Taken cumulatively, this is an extremely large
area of land for a concentrated cotton development that may have significant environmental impacts
(which are addressed further below).
It is a matter of significant concern to ECNT and our supporters that the Proponent appears to be able to
“stack” simplified applications in succession in this manner in order to avoid public scrutiny, without any
apparent repercussions. This was specifically raised by ECNT as a risk to the Department. The fact that this
appears to be not only possible, but being encouraged by the Department, significantly erodes public
confidence in the PLB and the Department of Environment, Parks and Water Security as environmental
regulators.
4. Cumulative environmental impacts
Land clearing is a fundamental pressure on the environment. Land clearing causes the loss, fragmentation
and degradation of native vegetation, and a variety of impacts on soils (eg erosion, salinity, loss of
nutrients and acidification) and disrupts essential ecosystem processes.1 Threats to biodiversity from land
clearing and habitat loss are one of the greatest threats to threatened species in Australia, and to the
environment more generally.2
ECNT draws the Pastoral Land Board’s attention to recent research which indicates that Northern
Australia’s tropical savannas are one of 19 ecosystems in Australia that meet the criteria of being under
collapse.3 Bergstrom et al suggest that it is imperative to understand how different threatening processes
combine cumulatively (acting in what they term “threat webs”) to further threaten Australia’s collapsing
ecosystems. As habitats become increasingly fragmented, populations become more vulnerable to other
threatening processes, such as climate change, changes in stream flow regimes, predation by invasive
species and destructive fires, and they lose the ability to recolonise suitable habitat.
1

State of the Environment Australia 2016. “Land Theme: Regional and landscape-scale pressures:
Land clearing.” https://soe.environment.gov.au/theme/land/topic/2016/regional-and-landscapescale-pressuresland-clearing.
2
Neldner et al. 2017. Scientific review of the impacts of land clearing on threatened species in
Queensland. Queensland Government, Brisbane.
3
Bergstrom et al. 2021. "Combating ecosystem collapse from the tropics to the Antarctic." Global
change biology 27(9):1692-1703.
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Land clearing is recognised as a key threatening process to threatened species (including in the Northern
Territory) under the Environment Protection and Biodiversity Conservation Act 1999 (Cth).4 Habitat loss and
fragmentation (including due to land clearing) has long been recognised by the Northern Territory
Government as a key threat to the Northern Territory’s biodiversity.5
The Department’s own published guidance material makes clear that, while Northern Australia has the
largest and most intact tropical savanna system in the world, this value could be “readily compromised by
excessive removal of native vegetation”.6 Further, this guidance makes clear that the highly seasonal
environment of northern Australia means that it is more important to retain a higher proportion of native
vegetation in the landscape than for a less seasonal environment. The guidance refers to research
undertaken for the Department in 2009 which showed significant impacts on biodiversity at a landscape
scale (approximately 3000ha) if more than 50% of native vegetation is cleared. In particular, the research
notes that clearing of this extent “may reduce the diversity of plants and animals to a point where some
populations may fall to unsustainable levels”.7
ECNT refers to research recently undertaken by the National Environmental Science Program’s Northern
Australian Environmental Resources Hub (NESP) which created spatial data that can be usefully used to
inform species conservation policy, assessments of species’ conservation status and decision-making about
threat mitigation and management.8 ECNT used this data to create a map showing the cumulative risk from
land clearing for agricultural development (historically, and projected) in the Northern Territory. A copy of
the map is attached, and clearly demonstrates that the Daly and Katherine catchments more broadly, are
at a very high risk of clearing compared with other areas of the Northern Territory. ECNT submits that the
risk of this habitat being cleared has increased since the data was published, due to the announcement of a

https://www.awe.gov.au/environment/biodiversity/threatened/key-threateningprocesses/land-clearance.
5 https://nt.gov.au/__data/assets/pdf_file/0009/204210/vegetation-management-habitatloss-fragmentation-english.pdf.
6 Ibid.
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https://nt.gov.au/__data/assets/pdf_file/0009/204210/vegetation-management-habitat-lossfragmentation-english.pdf, referring to “Landscape design for maintaining ecosystem services in

tropical agricultural landscapes: the response of fauna and flora to landscape mosaics and
implications for land clearing policy” Griffiths, A.D, Stewart, A.J., Calnan, T, Venn, S, Brooks, K,
& Rankmore, B, (2009) Report to Land and Water Australia. Department of Natural Resources,
Environment, the Arts and Sport, Darwin.
8
A. Pintor, M. Kennard, J. Alvarez-Romero and S. Hernandez, “Prioritising threatened species and
threatening processes across northern Australia”, User Guide for data, Northern Australia
Environmental Resources Hub, National Environmental Science Program,
https://www.nespnorthern.edu.au/wpcontent/uploads/2020/04/Prioritising-threatened-species-andthreatening-processes-across-northernAustralia-User-guide-for-data.pdf.
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cotton gin near Katherine which will spur agricultural development in the region significantly (including
associated land clearing). ECNT also notes that there is no mention of the adjacent areas of the
Proponent’s development in the Application (including the NPU, and the new application published on 5
November 2021). It is possible that the proponent intends to clear more land on its properties in the
future. The cumulative impacts of the Application, together with the other areas, must be considered and
are likely to be far more significant than as described in the Application.
ECNT is concerned that there is very little attempt in the Application (and annexed Biodiversity Assesment
undertaken by the Department) to understand the cumulative impacts of different threatening processes
in the region, beyond the admission that 13% of the Daly Basin bioregion is already cleared (compared with
only 5% just over a decade ago according to Griffiths et al (2009, p 2)). There is no attempt to engage with
the research outlined above, including that undertaken by its own Department. The Biodiversity
Assessment provided by the Department appears to be inconsistent with the Department’s own guidance
material.9 Cursory analysis is given of potential impacts on 18 threatened species which may potentially be
impacted by the Application if it is approved. These include the Northern Quoll, Curlew Sandpiper,
Gouldian Finch, Ghost Bat, Freshwater Sawfish and Kimberley Masked Owl. Many of these are listed under
the Environment Protection and Biodiversity Conservation Act 1999 (Cth) and thus the Application (and the
project as a whole) should clearly be referred under that legislation. No consideration is given in the
Application or the Department’s Biodiversity Assessment to the other land already cleared and fragmented
by the Proponent’s operations, or proposed to be cleared, or how other multiple threatening processes
may exacerbate these impacts. The Application refers to the research by Pintor et al (2020) for NESP
identified above, but does not engage with it meaningfully or attempt to reconcile its assessment of the
impacts on biodiversity as “low” with this data which suggests otherwise. This is curious, since the
Northern Territory Government appears to have been a partner on this research project and the data is
open access. ECNT notes that it would be simple for the Department (and indeed the proponent) to
generate maps showing the cumulative impacts of multiple threatening processes on the listed threatened
species using the data referred to in the Application to assist with decision-making. ECNT is concerned that
the Department is choosing not to utilise up to date research and data to inform its operations, in order to
facilitate broader Northern Territory Government aims of facilitating agricultural development as quickly as
possible. This provides a misleading picture for the public of the scale of potential impacts from these
developments, and falls far short of best practice arms-length regulation.
Approximately 1517 ha will be cleared by the Proponent pursuant to the Application, comprising over 50%
of land at a landscape scale (30km2). Applying the findings of Griffiths et al (2009), the Department’s own

https://nt.gov.au/__data/assets/pdf_file/0009/204210/vegetation-management-habitatloss-fragmentation-english.pdf.
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research, this could result in biodiversity being reduced to a point where some populations (including
threatened species) fall to unsustainable levels. Indeed, when assessed cumulatively with the other
components of the Proponent’s development (including the NPU and new simplified application), this
impact will be doubled (since approximately 3000ha in total will be cleared). This is an unacceptable, and
clearly meets the threshold of significant impact within the meaning of the Environment Protection Act
2019 (NT).
ECNT notes other deficiencies in the Application. These include:
(a) there is little information regarding impacts on water quality (in the adjacent Scott Creek, which
flows into the Flora River) from sediment or pesticides/herbicides proposed to be used on the
development as a whole. There is no analysis or disclosure given of chemical requirements in
accordance with the PLC Guidelines. These impacts are likely to be considerable given the size of
the development (3000ha) and the likely chemical use for the crops to be grown (including cotton);
(b) the buffers identified in the Application are misleading, as they do not take into account other
clearing in the vicinity of the Application which is inconsistent with these buffers. For example,
ECNT notes that the area cleared on the NPU runs very next to Scott Creek (with very little riparian
vegetation buffer),which will significantly increase the impacts of sediment and chemical run-off
from the Application;
(c) despite the large quantity of greenhouse gas emissions from the project, this impact is not
mentioned, nor are any offsets proposed to mitigate these emissions;
(d) the Application contains an inadequate assessment of the possible impacts on the water balance
from the proposed land clearing, which might lead to an increase in salinity. Increased salinity is a
well-known impact from land clearing, and may destroy habitat for native species within and in the
vicinity of the Application area (See for instance: Williams et al. 1997. 10
(e) there are likely to be sacred sites in the vicinity of the Application area. A registry extract is
manifestly inadequate to protect these, and any other sites that may exist in the area. An authority
certificate granted under the Northern Territory Sacred Sites Act 1989 (NT) should be a mandatory
requirement;
ECNT notes that the Pastoral Land Board is required by law to consider the cumulative impacts of the
Application, other threatening processes and other reasonably foreseeable development proposals.
Specifically, in considering whether or not an action meets the threshold of having a significant impact on
the environment under s48 of the Environment Protection Act NT (and thus requires referral) section 10
defines impact to include impacts that are cumulative and may occur over time. The NTEPA’s guidance on
10

“Tree clearing and dryland salinity hazard in the upper Burdekin catchment of north Queensland”. Soil
Research 35(4):785-802.
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referring a proposed action also takes a broad view of the threshold test for referral under the legislation.11
In particular, this guidance states:
“.. it is important for proponents to examine all potential impact sources that relate to the action,
and the potential impact pathways between the source of an impact and sensitive receptors and
environmental values that may be impacted. These need to be considered for the life of the
proposed action, both in isolation and cumulatively with other reasonably foreseeable proposals
and approved actions.”
If the Application is assessed cumulatively with other threatening processes in the Daly catchment, the
possible impact of the Application on the environment is likely to be highly significant and meets the
referral threshold under the Environment Protection Act NT.
5. Unauthorised clearing
ECNT wishes to notify the PLB that it appears the Proponent may have already commenced clearing land in
the “previously cleared” area identified in the Application. We provide below an image taken from
Sentinel 2 satellite imagery. As outlined above, even clearing of previously cleared land requires consent
under the Pastoral Land Act. ECNT requests the Department to immediately investigate whether
unauthorised clearing has taken place as a matter of urgency, and take appropriate action.[Image October 2021, Sentinel 2]

https://ntepa.nt.gov.au/__data/assets/pdf_file/0009/805167/referring-proposed-actionto-ntepa-guideline.pdf.
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Conclusion
ECNT is extremely concerned by the rate of increase in land clearing applications and approvals in the
Northern Territory. The PLB considered applications for 21,700 hectares of land clearing in 2020, more
than double the area approved for clearing in 2019, and more than ten times the area approved in 2018.
The PLB approved 12,900 hectares of clearing were approved in 2020 with applications for a further 8,800
hectares of clearing held over pending further information. In 2021 so far, an application for 4,100 hectares
of clearing is under assessment pending further information and 926.85HA of clearing was assessed in a
streamlined application. ECNT understands that this is likely to be the start of an avalanche of applications.
The NT Farmers Association has revealed plans for 168,000 hectares of farming development across the
Northern Territory focused particularly on the Daly catchment, which will not only increase the Northern
Territory’s greenhouse gas emissions significantly, but also require millions of litres of the Northern
Territory’s groundwater and surface water, as well as exacerbating the impacts of climate change (through
increased heat and changes to the water table from clearing and irrigation).
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The Northern Territory is an outlier in biodiversity protection in Australia. The Northern Territory is the
only jurisdiction without native vegetation laws. There is no Territory-wide conservation or biodiversity
strategy, despite the dire state of the Northern Territory’s ecosystems. The Territory Parks and Wildlife
Conservation Act is primarily a tool for listing threatened species only, and has no regulatory role with
respect to land clearing. The previous cap on clearing in the Daly Basin (20%) was removed from the
Northern Territory land clearing guidelines in 2020. The Pastoral Land Act is not fit for purpose to protect
the Northern Territory’s pastoral estate from habitat fragmentation and damage on the vast scale that is
underway, and being proposed.
The Northern Territory is completely unprepared to respond to the environmental threats posed by the
proposed large-scale agricultural development in a wider context of ecological and climate collapse, with
piecemeal regulatory approvals that frustrate any attempts to strategically assess the likely cumulative
impacts of these developments instead the norm. Urgent regulatory reform is needed so that landscape
scale integrated protection and management of the Northern Territory’s unique savannas and freshwater
systems can occur.
In the interim, the Application should:
(a) be rejected and resubmitted as a standard application; and
(b) be referred for assessment under both the Environment Protection Act NT and EPBC Act.
Yours faithfully,
Kirsty Howey

Co-Director

Shar Molloy
Co-Director
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