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This edition of Impact deals with ecologically 
sustainable development (ESD). It considers the status 
of ESD in Australia and whether it is being achieved. 

The authors who have contributed to this edition seem to 
agree that ESD is not yet a reality in Australia. Indeed, 
they argue that in order to realise ESD, it must be elevated 
beyond an academic construct of a set of legal principles 
and incorporated into the fabric of environmental laws 
so that achieving ESD is a legal requirement and the 
ultimate objective of environmental decision making.

Michael Power’s article makes a useful start on 
unravelling how we can ensure the ESD principles 
result in development that is actually sustainable. He 
identifi es the problems with the way the ESD principles 
are currently included in Australian law and applied 
by decision-makers. He goes on to make a number of 
suggestions about how these problems can be overcome.

Kirsty Ruddock discusses the importance of planning 
law in achieving ESD and how ESD has been 
incorporated (or failed to be incorporated) into NSW 
planning decisions over the past fi ve years. She 
casts a retrospective look over some key NSW cases 
which have sought to establish a legal requirement 
for decision makers to consider ESD when assessing 
planning proposals and discusses two cases currently 
before the Court which are using ESD arguments 
to challenge coal mine approvals.  With a new 
State Government, NSW is undergoing signifi cant 
planning reform and Kirsty provides a comprehensive 
overview of the latest incarnation of the NSW 
planning laws. She argues that it is imperative that 
the NSW planning system responds to the challenge 
of achieving ESD but concludes that there is still some 
way to go before it can be said that planning laws 

in NSW ensure that NSW is developed sustainably.  

Danielle Scoins’s article focuses on one of the key 
principles of ESD, the precautionary principle. She looks 
at NSW cases in determining how the precautionary 
principle has been implemented in Australia. Her 
article reveals that the precautionary principle is not 
being consistently applied by the NSW judiciary and 
she attributes this to the inexact nature of the principle 
which does not dictate the fashion in which it should be 
applied. The NSW Courts have therefore been left to 
grapple with this problem and Danielle seeks to extract 
from these cases some common tenets to guide the 
application of the precautionary principle in the future.

In her article, Sue Higginson argues that, if the goal 
is to integrate ESD into the development assessment 
process, we are simply not there yet. She uses climate 
change as a matter relevant to ESD to highlight how 
NSW laws do not yet suffi ciently allow for ESD to be 
considered or achieved in planning decisions. In the 
absence of any express integration of climate change 
into planning law, several NSW cases have sought to 
use ESD as a vehicle for incorporating climate change 
considerations into planning decisions. While some 
progress has been made, Sue argues that when it comes to 
matters as deadly serious as climate change, the need for 
legislative reforms and policies that actually implement 
and enforce the principles of ESD is clearer than ever.

As always, I hope and trust that you will enjoy this 
edition of Impact. I’d like to take this opportunity 
to inform you that we are planning to make some 
changes to Impact and future editions may be 
different to previous editions. If you wish to contribute 
an article to Impact, please contact the editor at 
Jemilah.hallinan@edo.org.au or call (02) 9262 6989.
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Ecologically Sustainable Development 3

Introduction

The Principles of Ecologically Sustainable 

Development (ESD Principles) lie at the heart 

of Australian environmental law. As a relatively 

cohesive statement of the ultimate objective and 

guiding principles of environmental law, they 

have acquired totemic signifi cance within the 

environment movement, and broad acceptance in 

government and the wider community. They are 

included in a wide range of environmental laws 

and policy instruments, and have been considered 

and applied in a large number of cases — often 

with excellent environmental outcomes. 

However, an honest assessment of the implementation 

of the ESD Principles reveals a story of unfulfi lled 

promise. Despite their value as a statement of 

policy aspiration and guiding principles, the ESD 

Principles have proven very diffi cult to translate 

into practical, enforceable laws. With a few notable 

exceptions, the inclusion of the ESD Principles in 

Australian environmental law has been weak and 

sporadic. We still lack a solid understanding of 

what the ESD Principles actually mean, and what 

exactly we want them to do.

We need to rethink the way we implement the 

ESD Principles. We need to understand what the 

ESD Principles truly mean, how they have failed 

to provide an operational legal framework for 

sustainable development, and how this can be fi xed. 

The rest of the article provides a starting point for 

doing that.

What are the ESD principles, really?

It is important to appreciate the ESD Principles 

for what they are: a statement of policy and values, 

designed to broker consensus on environmental 

protection. When the concept of sustainable 

development was raised at the World Commission 

on Environment and Development in 1987, it was 

with the objective of winning broad acceptance 

that economic development must be ecologically 

sustainable.1 The ESD Principles were subsequently 

adopted by Australian Governments as a set of 

guiding principles for policymakers to achieve that 

goal.2

“We need to take the ESD Principles 
from being an optional extra for 
environmental law, and make them 
an ineluctable part of the legal 
framework.” 

The ESD Principles are therefore just a conceptual 

framework for approaching environment policy. 

This is their great strength — they provide a 

universal, systemic approach to environmental 

problems. Though they do not provide any particular 

solutions, they provide a framework for developing 

solutions to any and every environmental confl ict. 

That alone merits attention.

It also makes them a good fi t for the legal system. 

Like the ESD Principles, the legal system provides 

Making Sense of the Principles of 
Ecologically Sustainable Development
Michael Power, Policy and Law Reform Lawyer, Environment Defenders Offi ce, Victoria
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an institution for driving social and economic 

change. Like the ESD Principles, it sets out generally 

applicable rules that govern specifi c decisions in 

specifi c circumstances. If we can ensure that the 

Australian legal system is consistent with the ESD 

Principles, we will have made one of our most 

ubiquitous and powerful institutions a guarantor of 

ecological sustainability.

Environmental law has already given us a glimpse 

of what that promise looks like. Cases like Leatch 
v Director-General of National Parks and Wildlife,3 

and Gray v Minister for Planning,4 have shown us 

what the ESD Principles are capable of. They have 

shown us that by including the ESD Principles 

in legislation, we can force development to be 

ecologically sustainable. 

However, cases like these depend on judges who are 

willing to use the ESD Principles, and there are just 

as many cases where the ESD Principles have not 

led to such good environmental outcomes. Cases 

like these show us that we need to make the leap 

from a legal system which allows decision-makers 

to protect the environment, to one which requires 
them to do so. We need to take the ESD Principles 

from being an optional extra for environmental 

law, and make them an ineluctable part of the legal 

framework.

Are the ESD Principles effectively 
included in Australian law?

To plot a way forward for the ESD Principles, it’s 

important to understand how they have worked — 

and not worked — to date. 

Weak implementation
The way the ESD Principles were included in 

legislation in the 1990s has been criticised.5 There 

are currently about 150 pieces of legislation in 

Australia that include a statement of the ESD 

Principles.6 Though obviously not comprehensive, 

this is a laudable achievement. However, the 

overwhelming majority of these Acts include the 

ESD Principles in a weak way. Many of them 

simply state the ESD Principles in the objects and 

purposes of the legislation. 

As a matter of legislative drafting, dumping a 

statement of policy principles in the objects of 

an Act is not a good way to ensure that they 

are applied and achieved. That is just not how 

legislation works. First, policy principles should 

not be included in legislation verbatim ; legislation 

requires an entirely different type of drafting that 

is specifi c and directive (hard law), not aspirational 

and vague (soft law). Second, if ESD Principles 

are to be applied (rather than aspired to) they 

must be included in the operative provisions of 

the legislation. This ‘original sin’ in implementing 

the ESD Principles has led to problems in their 

application.

Confusion
One of those problems is confusion. To begin 

with, there seems to be widespread confusion as to 

what the ESD Principles actually mean. Paul Stein 

writes:

Some of the principles contain vague statements, 

some might call aspirations, as well as 

ambiguities, inconsistencies and uncertainties. 

Diffi culties of interpretation and application are 

manifest.7

This is probably attributable to the ‘soft law’ nature 

of the ESD Principles. The ESD Principles were 

developed in international diplomatic forums to 

broker consensus between environmentalists and 

developers — they are meant to mean all things to 

all people. They do not provide clearly defi ned and 

readily operational rules of practice.

Commentators have also noted widespread confusion 

in how decision-makers apply the ESD Principles 

in particular cases.8 Jacqueline Peel writes:

[t]here is still little guidance as to how ESD 

should be applied in the range of environmental 

and resource management scenarios that 

confront decision-makers.9

This has proved a major problem for the ESD 

Principles — they do not provide clear answers 

about how they apply in specifi c situations. They 

provide a universal framework for generating 

coherent environmental policy, but they do not tell 

you whether or not you can have a permit to cut 

(2011) 91 IMPACT! 3
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Ecologically Sustainable Development 5

down some trees on your farm. They apply to all 

situations, but to none in particular.10

The heavy lifting with the ESD 
Principles lies in converting these 
guiding policy principles into 
operational decisions. 

The heavy lifting with the ESD Principles lies 

in converting these guiding policy principles into 

operational decisions. Yet most environmental 

legislation leaves this burden with fi rst instance 

decision-makers — departmental delegates, council 

offi cers, catchment managers — who often have 

neither the training nor the resources to discharge 

it. By dumping the ESD Principles into legislation 

verbatim and requiring decision-makers to ‘consider’ 

them, Parliament has outsourced this diffi cult (and 

deeply political) task to those least able to do it.11

Lip service
Decision-makers are often criticised for giving 

‘lip service’ to the ESD Principles, despite their 

legislative obligation to apply them. Peel has 

noted this tendency to provide “broad statements 

about the nature of ESD or the extent of the 

legal obligation to take it into account, rather 

than detailed consideration of its requirements for 

environmental management.”12

This tendency toward superfi ciality is partly 

attributable to the confusion discussed above. It 

is compounded by the fact that most legislation 

only requires decision-makers to ‘consider’ the 

ESD Principles. Unless decision-makers are forced 

to apply the ESD Principles, or decide consistently 
with them, it is understandable that they will avoid 

the fraught task of unravelling their meaning and 

application to the case at hand. After all, for legal 

purposes the requirement to ‘consider’ the ESD 

Principles is not very demanding.13

Compromise
Decision-makers have been wont to interpret the 

ESD Principles as requiring them to ‘balance’ 

environmental, social and economic considerations. 

This tendency is apparent in the often-heard claim 

by industry groups that decision-makers are not 

giving suffi cient priority to social and economic 

factors.14 This claim has been amply expounded in 

the debate over the development of the Murray-

Darling Basin Plan and the Water Act 2007 (Cth). 

It has led to some poor outcomes, because as the 

Murray-Darling Basin Plan process has shown, a 

balanced decision is not the same thing as a good 

decision.

This interpretation of the ESD Principles is simply 

wrong. Nowhere do the ESD Principles say (or 

imply) that environmental considerations must be 

balanced against social or economic considerations. 

As a matter of language, ecologically sustainable 

development requires that development is 

ecologically sustainable — ecological sustainability 

is the condition to which all development is subject. 

In truth, then, the task of the ESD Principles is 

not to ensure that environmental objectives are 

balanced against social and economic objectives, 

but rather to ensure that environmental imperatives 

are integrated into social and economic decisions.

Malleability
Because they are so vague and open-textured, and 

because they have been read as requiring a ‘balance’, 

the ESD Principles can be used to support almost 

any decision. Bennett and Collins recognise this, 

pointing out that the ESD principles are: “often 

used by authors, policy advisers and policy makers 

as a ‘catch all’ expression to advocate an individually 

determined position on resource use issues”.15 

Resource users and industry are more likely to 

emphasise the social and economic elements, whilst 

environmentalists are more likely to emphasise the 

environmental elements. Both sides can declare the 

outcome ‘sustainable’, and cite the ESD Principles 

in support. At its worst, this phenomenon risks 

reducing the ESD Principles to a rhetorical label 

used to paper over environmental destruction and 

smooth the way for economic development. 

How can we make the ESD Principles work?

To overcome these limitations and make the ESD 

Principles work, we need to rethink the way 

they relate to law. Such a rethink would be a big 

undertaking, and it is impossible to do it full justice 
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in these pages. But to make a start on this task, the 

following provides an outline of what this reform 

might look like.

Change the way we legislate ecologically 
sustainable development

We need to translate the policy principles of ESD 

into enforceable legal provisions. There are two 

ways to do that, which can be used alternatively or 

concurrently.

First, design legislation so that it refl ects the 

ESD Principles in structure and effect (the effective 

approach). Rather than include a salutary statement 

of the ESD Principles in a legislative regime that 

facilitates unsustainable development, the regulatory 

framework itself should be designed to guarantee 

sustainability. In this model, the ESD Principles 

inform the lawmaking process rather than 

providing actual legislative provisions. Examples 

of this approach include a law that imposes a price 

on carbon pollution, or a strategic planning law 

that only allows development in certain areas 

where development has been determined by the 

government to be sustainable. Such laws need not 

explicitly mention the ESD Principles — they just 

implement them.

Second, explicitly prohibit ecologically unsustainable 

development through directive and mandatory 

legislative drafting (the explicit approach). Rather 

than dumping the ESD Principles in the objects 

clause, or requiring decision-makers to consider 

the ESD Principles when making decisions, 

the legislation should be drafted to guarantee 

ecologically sustainable development. To give you 

an idea of what this sort of provision would look 

like, consider the following:

 (1)  The Minister must not approve a proposal 

under this Act unless it is ecologically sustainable 
development. 

 (2)  Ecologically sustainable development has the 

meaning that it has in the Commissioner for 
Environmental Sustainability Act 2003 (Vic).

 (3)  In determining whether or not development is 

ecologically sustainable, the Minister must:

   (a)  apply the precautionary principle; 

   (b)  look at the cumulative impacts of all 

relevant development;

   (c)  …[etc]…

This sort of clause has the benefi t of cutting through 

the soft law complexity of the ESD Principles and 

directing attention to the key question — whether 

the development is ecologically sustainable — in a 

way that decision-makers cannot ignore. 

However, it still leaves the burden of translating 

general policy goals (i.e. sustainable development) 

into specifi c decisions (i.e. should this freeway 

bypass be approved?) with fi rst instance decision-

makers who are usually ill-equipped to perform 

this complex and controversial task. The benefi t 

of the effective approach is that these diffi cult 

questions are decided by policymakers (who can 

(2011) 91 IMPACT! 3
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Ecologically Sustainable Development 7

take guidance from scientists and economists), 

rather than outsourced to council offi cers or 

bureaucrats. The benefi t of the explicit approach 

is that it takes decisions out of the political arena, 

uses a comprehensive standard that can be applied 

to an infi nite variety of situations (and is therefore 

unlikely to have gaps or loopholes), and which will 

become much more widely understood over time.

Which of the two approaches is preferable in 

any given scenario must be determined on a 

case-by-case basis. Different legislation and 

different policy problems will require different 

approaches to implementing the ESD Principles. In 

particular, legislation that facilitates the sustainable 

exploitation of natural resources17 will require a 

different approach to legislation that protects the 

environment from any exploitation.18

Help decision-makers understand and apply the 
ESD Principles

One of the major problems bedeviling the 

implementation of the ESD Principles is the 

diffi culty for decision-makers in understanding 

and applying them. If decision-makers are to apply 

the ESD Principles, and enforce the standard of 

ecologically sustainable development, they will 

need help to understand what these things actually 

mean. 

We need to develop guidelines for ecologically 

sustainable development in each industry. For 

example, Guidelines for applying ecologically sustainable 
development under the Planning and Environment 
Act or What constitutes ecologically sustainable 
development in a mining context? Those guidelines 

would explain the ESD Principles in general terms, 

but also explain what is and isn’t sustainable in 

each particular sector. Decision-makers need to be 

given the tools to identify sustainable development 

in a range of cases, and to be told what is clearly 

‘in’ and clearly ‘out’. Those guidelines need to be 

backed up by training. 

Create a process for driving that change
Reformulating the ESD Principles in legislation, 

policy and government practice is a huge task. It 

would require big changes to be made in a large 

number of sectors and contexts. If we want to 

achieve this, we need to move beyond piecemeal 

ad hoc reform and create a process for driving this 

change. We need an approach similar to the ESD 

process established by the Hawke Government in 

the early 1990s, which created working groups to 

drive the implementation of the ESD Principles in 

each industry sector. 

The process should move one sector at a time. It 

could start with environmental laws like our fl ora 

and fauna protection laws, or our environmental 

impact assessment laws. It could then tackle other 

sectors, like the mining industry and the electricity 

sector. Such a process would need buy-in from 

government, industry, environment groups and 

the community, and is unlikely to move quickly. 

Accordingly, we should recognise that this is a 

medium to long-term goal.

Resurrect their original function as principles to 
guide policymaking

The ESD Principles were originally conceived of as 

principles to guide policymaking, not legal norms. 

For the implementation of the ESD Principles to 

be truly successful, we must make them part of 

the policy-making process. Despite over a decade 

of attempts to do this, the ESD Principles are 

still not an ingrained part of the policy-making 

process.19 Government decisions, if they consider 

the ESD Principles at all, generally do so as an 

afterthought. There is no evidence that government 

policy is subjected to an overarching test of ‘is it 

ecologically sustainable?’ 

Of course, such a change is hugely diffi cult to 

achieve. It is tempting for a lawyer to turn to a 

legal solution to this problem, and develop laws 

requiring governments to integrate the ESD 

Principles with their policy-making process. A 

law like the Victorian Charter of Human Rights, 

which would require governments to make the 

ESD Principles a part of every law or government 

decision, and report on their progress in doing 

so, springs to mind. The problem with such a 

law, however, is the sheer scale of the change it 

represents. Human rights command broad support, 

and most people agree that they should be part 

of every policy decision. But the same cannot be 

10056_IMPACT_ISSUE_91_V3.indd   710056_IMPACT_ISSUE_91_V3.indd   7 9/09/11   7:48 PM9/09/11   7:48 PM



8 (2011) 91 IMPACT! 3

said of the notion that all development must be 

ecologically sustainable. Properly applied, the 

ESD Principles require a range of specifi c policy 

settings that are far more contested than the right 

to life. Making these factors a mandatory part of 

the policy-making process is unlikely to refl ect 

mainstream public opinion. 

And therein lies the problem. To truly ensure 

that the ESD Principles are an intrinsic part of 

government policy-making, we need governments 

that are committed to ecological sustainability. 

And whilst there are many areas of environment 

protection that command broad community 

support, the hard reality is that we cannot be 

assured that the majority of voters support 

the tough decisions that are required to truly 

implement ecological sustainability. If we want to 

ensure that ecologically sustainable development 

becomes ‘part of the furniture’ of our legal, 

economic and political system, then this is an 

unavoidable prerequisite. We need to recognise 

this, and acknowledge that we as lawyers cannot 

make ESD a reality on our own.

Conclusion

Rethinking the ESD Principles is a big job. It 

needs to be informed by extensive research, 

and implemented in concert with a wide range 

of government, industry and community 

representatives. We need to commit serious time 

and resources to do it properly. 

This article has not done that. It does not purport 

to have all the answers. But by setting out some 

new ideas on what the ESD Principles are, how 

they have worked and how they can be improved, 

we hope to have provided a starting point for 

further thinking and reform in this area, and 

sketched a way forward.
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The planning system has a key role to play in 

ensuring that NSW becomes more sustainable. This 

seems to be acknowledged within the Environmental 
Planning and Assessment Act 1979 (NSW) (EPA Act) 

itself, which has as an object the encouragement 

of ecologically sustainable development (ESD).2 

Despite this, the planning system in NSW has not 

necessarily driven more sustainable development. 

The current NSW planning framework does not 

give suffi cient weight to the application of the 

principles of ESD and it does not deal at all with 

certain matters that are relevant to achieving ESD. 

For example, the EPA Act does not adequately 

incorporate the consideration of the potential effects 

of climate change, nor does it mandate measures 

to mitigate emissions and adapt to climate change 

impacts. As climate change impacts on the State 

become more pronounced, these problems will 

increase. As a result, regulatory authorities are 

under increasing pressure from community and 

environment organisations to deal with these 

issues.

While in the last fi ve years there have been several 

major changes to the EPA Act, the changes have not 

addressed these problems. Rather, the changes have 

sought to promote economic growth and investment 

in the development sector through “streamlining” 

the planning system. The most signifi cant change 

was the introduction of Part 3A as an alternative 

assessment stream for major projects of State or 

regional planning signifi cance. Together, these 

changes had signifi cant ramifi cations for decision 

making and community involvement in planning 

decisions which resulted in a public backlash against 

Part 3A. The new Coalition State Government has 

now repealed Part 3A and introduced transitional 

provisions, namely a new Division 4.1 (under the 

existing Part 4) of the EPA Act, which provides for 

the assessment of State signifi cant developments and 

State signifi cant infrastructure. The Government is 

also currently undertaking a review of the planning 

system ahead of introducing broader reforms.

This paper casts a retrospective glance over the 

case law that has occurred under Part 3A and 

considers what it reveals about the nature of the 

problems with the NSW planning system. With 

a review of the planning system now underway, it 

seeks to examine some of the issues in formulating 

a replacement to Part 3A that achieves sustainable 

development. 

Planning under Part 3A

On its inception in 1979, the EPA Act went a 

long way towards establishing a good planning 

system. Unprecedented at the time, the Act was 

underpinned by principles of genuine public 

participation, transparency, accountability, 

consistency of decision-making and comprehensive 

environmental assessment. 

However, there have been incremental changes 

since 1979 which have cumulatively whittled away 

the Act’s original intent. Changes to the Act 

have accelerated in recent years, including the 

introduction of Part 3A of the Act, which created a 

streamlined regime for the assessment and approval 

of major projects; changes to Part 3 with a new 

regime for making Local Environmental Plans; a 

Standardised Local Environmental Plan that all 

councils must adopt; and increases in the amount 

of exempt and complying development.

Trends in the Application of ESD 
in NSW Planning
Kirsty Ruddock, Principal Solicitor, Environmental Defender’s Offi ce NSW1
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Part 3A adopted many of the features of the 

Queensland State Development and Organisation Act 
1971. Recently, Victoria adopted some of Part 3A’s 

features in the Major Transport Projects Facilitation 
Act 2009.

Part 3A projects were projects that, in the opinion 

of the Planning Minister, were of “State or regional 

planning signifi cance”.3 Part 3A projects were 

often large government infrastructure projects, 

such as roads, pipelines, desalination plants and 

dams, but also often included private developments 

which ranged in size from minor subdivisions to 

major urban renewal projects.4 A development 

(or a category of development) could be declared 

to be subject to the Part 3A assessment process 

under a State Environmental Planning Policy5 

or a Ministerial Order of the Planning Minister. 

For example, under SEPP (Major Development) 
2005, all residential development worth over 

$100 million could be defi ned as a major project. 

As the Planning Minister had a discretion to 

gazette projects of “State or regional planning 

signifi cance”, small contentious developments 

could also come within Part 3A.6 Often, the length 

of time a matter took to be determined by a local 

council or a rejection of a project by the council, 

was used as a basis to have the matter referred for 

consideration under Part 3A. 

The main effect of Part 3A was that it removed 

major projects, and a sub-category known as 

critical infrastructure projects, from assessment 

and approval under the Part 4 and Part 5 

assessment processes, and gave control of these 

projects to the Planning Minister. The Part 3A 

provisions also allowed for major projects to be 

assessed from a concept plan, meaning “a detailed 

description of the project [was] not required”.7

Part 3A also removed the need for the development 

to comply with a Local Environmental Plan which 

controls local development through a system of 

zones. This has been one of the most contentious 

areas for the community, as they feel their local 

plans have been overridden by the Part 3A process. 

It was also common for the Minister to facilitate 

a major project approval by rezoning a particular 

area to remove any lingering prohibitions on 

development.8

The environmental assessment process under 

Part 3A was determined by the Director-General 

of Planning for each individual project.9 The 

community only had a right to comment on a Part 

3A project once all the environmental assessments 

were completed and exhibited for 30 days.10 The 

appeal rights of objectors were also restricted 

under Part 3A which removed merits appeals 

for all matters involving critical infrastructure, a 

review by a panel of experts or a concept plan.11 

This meant that in many cases, the only legal 

option available to the community was judicial 

review proceedings, which are more diffi cult and 

costly to pursue.

Part 3A also downgraded the weight of advice from 

other government agencies, and in some cases even 

removed requirements to obtain concurrences and 

consents under other environmental legislation. 

In some cases, legislation that previously imposed 

checks and balances outside the planning 

framework was no longer applicable; or the 

discretion of other Ministers to place restrictions 

on the development was removed. For example, 

licences to pollute which would normally be 

issued by the Environment Minister subject to any 

conditions he or she felt were appropriate, had to 

be granted consistently with any Part 3A project 

approvals.12 There was no opportunity for the 

Environment Minister to refuse to issue a licence 

due to unacceptable environmental impacts. There 

was also no requirement to obtain the relevant 

consents under heritage laws that are in place to 

protect heritage sites of both Indigenous and non-

indigenous heritage value.13 

Does NSW planning law encourage 
sustainable best practice?

Part 3A aimed to facilitate development and 

stimulate economic growth. It was also designed to 

increase the stock of housing in Sydney. However, 

little consideration appears to have been given 

to the consequences of this growth, particularly 

on the environment. The State of Environment 

Report 2009 highlighted the dire situation facing 

(2011) 91 IMPACT! 9

10056_IMPACT_ISSUE_91_V3.indd   1010056_IMPACT_ISSUE_91_V3.indd   10 9/09/11   7:48 PM9/09/11   7:48 PM



Ecologically Sustainable Development 11

NSW’s biodiversity. Since European colonisation, 

26 of 138 mammal species (19%) in NSW have 

become extinct. In addition, 35 species of plants, 

12 species or subspecies of birds, and one species 

each of reptiles, fi sh and invertebrates are listed 

as presumed extinct under threatened species 

legislation. Since the 2009 report, one additional 

species, the green sawfi sh, has been listed as 

presumed extinct.14

The report further detailed the impacts of climate 

change on NSW. It stated “It is expected that there 

will be an increase in temperature and sea levels, 

and changes to rainfall patterns and evaporation 

rates in NSW due to anthropogenic greenhouse 

gas emissions”.15 The impacts of climate change 

will have an impact on the NSW economy, the 

health of the population, and the natural and built 

environment.Prolonged drought has also had a 

heavy impact on all New South Wales water users 

as well as the environment.

At the same time, the report stated that the 

ecological footprint of New South Wales had 

increased from 6.35 hectares per capita in 

1998–99 to 7.02 ha in 2003–04. Over the same 

period, Sydney’s ecological footprint grew from 

6.67 to 7.21 ha per capita. While the growth of 

the ecological footprint of Sydney has slowed, 

ongoing increases in aggregate consumption in 

NSW continue to put pressure on resources.16 

If you look at greenhouse gas emissions you will 

fi nd that building and construction activities in 

NSW produce approximately 23% of greenhouse 

gas emissions.17 Energy use is also increasing 

in NSW, fuelling discussions about the need to 

increase base load power and build more coal or gas 

fi red power stations, which will in turn increase 

emissions.18 Transport is also a major contributor 

to NSW emissions and is one of the strongest 

sources of emissions growth in Australia.19 In fact, 

congestion is now a major problem in Sydney. 

The social cost of urban traffi c congestion to the 

Australian economy was estimated at about $9.4 

billion in 2005, and is expected to more than 

double by 2020.20

Meanwhile, industries that were covered by Part 

3A continued to expand. For example, mining 

applicants fared well under Part 3A, with only 2 

projects being rejected since Part 3A came into 

force. Coal, gold, copper, lead, zinc and other 

metals were valued at $23 billion in 2008-2009.21 

Coal accounts for 85% of the State’s mining 

revenue and signifi cant royalties for the NSW 

“ There was no opportunity for the Environment Minister 
to refuse to issue a licence due to unacceptable environmental impacts.”
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Government. Over 50 new mining projects are 

proposed for the next few years. 

It is obvious from the State of Environment Report 

2009 that NSW has a crisis of sustainability. In 

order to address the challenges ahead for NSW, 

it will be necessary to redress these impacts and 

ensure they are properly managed through the 

planning process. One of the best ways to do this 

is to ensure that the planning system is set up not 

only to promote, but to achieve ESD. 

The concept of ESD as it is known in Australia 

is derived from the principle of Sustainable 

Development, an important concept accepted 

internationally. The concept as set out in its 

original defi nition in the Brundtland Report, Our 
Common Future, requires a decision to be struck on 

how to achieve a balance between environmental 

and development objectives and requires a balance 

that does not compromise the ability of future 

generations to meet their needs.22

Arguably, the application of ESD in the Courts as 

outlined below has failed to achieve this objective, 

mainly because of the weaknesses in the EPA 

Act itself. It is for this reason that ESD is a key 

element that needs to be considered and reworked 

in reforms to the planning system. 

Recent cases in the Land and 
Environment Court 

Requirement to consider ESD under Part 3A
The catalyst for much of this litigation is the fact 

that the Planning Minister, in approving a Part 3A 

development, had no express legislative requirement 

to consider ESD. However, in Gray v Minister for 
Planning,23 Pain J found the Director-General of 

Planning was required to take the principles of 

ESD into account which, in that case, required 

scope 3 emissions of the Anvil Hill coal mine to 

be considered. Pain J relied on the objects of the 

EPA Act in fi nding that all decisions under the Act 

were required to consider ESD. In Drake-Brockman 
v Minister for Planning,24 the Court found that, 

while ESD must be considered in determining Part 

3A decisions, there was no need for a qualitative 

assessment of ESD. 

Consideration of ESD changed markedly after the 

Walker cases. 

In Walker v Minister for Planning,25 Biscoe J found 

that the Minister must consider climate change 

as part of ESD. He found that the requirement 

to consider ESD came through the public interest 

and the EPA Regulations. In Minister for Planning 
v Walker,26 the Court of Appeal overturned the 

decision of Biscoe J. The Court indicated that the 

principles of ESD were not mandatory relevant 

considerations and the Minister was therefore 

not bound to consider them at the time when the 

concept plan was approved in December 2006. 

However, Hodgson JA did share the view that the 

time would soon come when “the principles of ESD 

would come to be considered to be so plainly an 

element of the public interest, in relation to most 

if not all decisions, that failure to consider them 

will become strong evidence of failure to consider 

the public interest and/or to act bona fi de in the 

exercise of powers granted to the Minister and 

thus become capable of avoiding decisions”. 

Since this decision, the argument has become 

whether the public interest now includes ESD. 

In Kennedy v Minister for Planning & Ors,27 “Dootch” 

Kennedy, on behalf of the Sandon Point Aboriginal 

Tent Embassy, challenged the validity of a major 

project approval granted by the NSW Minister for 

Planning to the proponent Stockland Developments 

Pty Ltd under Part 3A. The development proposed 

for Sandon Point was also the subject of the 

proceedings in the Walker case. The arguments 

put forward were similar to those in Walker and 

centred on the failure of the Minister to consider 

fl ood impacts and climate change impacts on the 

site. Biscoe J found that the Court of Appeal had, 

in Walker, accepted much of his reasoning despite 

the outcome. He argued that, because this was a 

project application and not a concept plan (as was 

the case in the Walker case), ESD was a mandatory 

relevant consideration and failure to consider it 

would be a failure to consider the public interest. 

In particular, he highlighted the lapse of time since 

the Walker judgment. He then went on to examine 

the Director-General’s report to the Minister and 

found that, in fact, there were numerous references 
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to climate change and fl ood impacts in the analysis 

and therefore no failure to consider ESD. 

Similarly, in Kennedy v NSW Minister for Planning,29 

the Court found that the Minister, in considering 

an application to modify a Part 3A project, must 

consider the public interest as a mandatory relevant 

consideration. In that case, the applicant argued 

that the public interest required the consideration 

of Aboriginal cultural heritage and the protection 

of Aboriginal artefacts. However, Biscoe J found 

that there was evidence that the Minister had 

considered the protection of Aboriginal artefacts as 

part of the public interest. Biscoe J also found that 

the level of particularity required did not require 

the Minister to consider particular reports on these 

matters. 

In Australians for Sustainable Development v Minister 
for Planning & Ors,30 Australians for Sustainable 

Development argued that the Minister had failed to 

consider ESD in determining two project applications 

for the Barangaroo site. The Barangaroo site is a 

former gas works located at east Darling Harbour 

and is the subject of a concept plan for a large 

urban renewal project. The site was known to be 

contaminated. The Court proceedings challenged a 

number of project approvals for different stages of 

the development on a number of different grounds, 

including a failure to consider principles of ESD -in 

particular, a failure to consider intergenerational 

equity, the precautionary principle, and conservation 

of biological diversity and ecological integrity, and 

cumulative impacts. 

Again, Biscoe J reiterated that ESD is now a 

mandatory consideration of the public interest in 

relation to most, if not all, decisions made under 

Part 3A. Biscoe J said that the precautionary 

principle and the principles of intergenerational 

equity need only be taken into account to the 

extent that there is some material environmental 

risk, including outside of the land in question. The 

requirement is not satisfi ed by mere reference to 

ESD principles, nor will it fail merely because the 

labels of ESD principles are not employed, providing 

the decision maker considers the substance of the 

principles. While accepting that there were material 

environmental risks, he found there was suffi cient 

assessment of the principles of ESD in relation to 

the analysis that was given to the contamination 

and other risks. 

Current cases before the Land and 
Environment Court

Ned Haughton v Minister for Planning and 
Macquarie Generation

The former NSW Minister for Planning (Tony 

Kelly) granted concept approval under Part 3A 

for two new coal or gas fi red power stations - 

Bayswater B Power Station and the Mount Piper 

Power Station Extension. Both proposals were 

declared to be ‘critical infrastructure’ projects. If 

the power stations are powered by coal, they are 

likely to increase NSW’s annual carbon dioxide 

emissions by over 15% and will have a signifi cant 

adverse impact on the State’s ability to meet its 

targets in relation to the reduction of greenhouse 

gas emissions and the consumption of renewable 

energy.

The matter was heard in September 2010 and 

judgment is reserved.

Mr Haughton challenged the validity of the 

approvals on several grounds but, most signifi cantly, 

on the ground that the Planning Minister failed to 

consider the impact of the projects (both alone and 

together) on climate change. Mr Haughton argued 

that the Minister was required to do so as part of 

his duty to consider the public interest. 

Similarly, Mr Haughton sought to establish that 

the Minister failed to consider the principles of 

ESD, particularly the precautionary principle and 

the principle of intergenerational equity, as he was 

also required to do as part of his duty to consider 

the public interest.

To support this argument, Mr Haughton relied on 

expert evidence from Professor Ian Lowe (President 

of the Australian Conservation Foundation) to 

establish that, at the time the approvals were 

granted, climate change and the principles of ESD 

were plainly a part of the public interest. He also 

argued that the Minister failed to exercise his 

duty to make inquiries into the application of the 

principles of ESD to the proposals and that the 
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Minister misconceived the extent of his powers 

under the EPA Act by relying on advice from 

the Director-General that it was not the role of 

the NSW Department of Planning to regulate 

greenhouse gas emissions. 

Importantly, Mr Haughton also challenged a 

privative clause in the EPA Act31 that purports 

to prevent judicial review of breaches of the EPA 

Act in respect of critical infrastructure projects, 

by requiring the Minister’s approval to commence 

proceedings. Mr Haughton sought approval from 

the Minister to commence the case and was refused. 

Mr Haughton relied on the recent High Court 

decision of Kirk v Industrial Relations Commission32 

to support his argument that the privative clause 

in the EPA Act cannot shield decisions affected by 

jurisdictional error from review by the Land and 

Environment Court.

If Mr Haughton is successful in his arguments on 

climate change and ESD, this will signifi cantly 

improve the requirements for environmental 

assessment of major coal-fi red power stations 

in NSW by requiring proponents to assess the 

contribution of particular projects to global 

emissions, and the impacts of those global emissions 

on NSW and Australia. It will also make it clearer 

that the Minister for Planning is required to 

consider ESD as part of the public interest.

Hunter Community Environment Centre 
v Minister for Planning and Ulan Coal Mines

Another similar challenge has been lodged by the 

Hunter Community Environment Centre (HCEC) 

against the approval to allow the reactivation of 

the power station at Munmorah. If the power 

station is powered entirely by coal, it will generate 

approximately 4.2 million tonnes of greenhouse 

gases per year. Further, an independent review of 

the greenhouse gas assessment for the project by 

Arup has found that the project is signifi cantly 

below best practice for thermal effi ciency when 

compared to either current coal fi red or gas fi red 

generation technology. 

As in the Haughton case, HCEC will be challenging 

the validity of the project approval on the ground 

that the Minister failed to consider the principles of 

ESD, particularly the precautionary principle and 

the principle of intergenerational equity, as he was 

required to do as part of his duty to consider the 

public interest. HCEC will also rely on other key 

grounds raised in the Haughton cases, plus some 

signifi cant new grounds relating to the Director-

General’s and the Minister’s obligations under the 

EPA Act.

These cases are the latest in a suite of climate 

change cases seeking to require decision makers to 

properly consider the impacts of coal-fi red power 

generation on global greenhouse gas emissions and 

the implications of climate change for NSW and 

Australia. 

Current Class 1 matters
A better avenue to examine the application of ESD 

to decisions under Part 3A has been explored in two 

current Class 1 applications before the Land and 

Environment Court. This is because the Court in 

these cases will be able to consider the application 

of ESD on its merits. 

In Hunter Environment Lobby Inc v Minister for 
Planning and Ulan Coal Mines Ltd, the EDO 

commenced proceedings in the Land and 

Environment Court to challenge the merits of the 

Minister for Planning’s approval of certain coal 

mining activities at the Ulan Coal Mine, located 

40 kilometres north of Mudgee. 

The approvals being challenged allow for the 

consolidation of Ulan’s 24 existing development 

consents into a single planning approval, expansion 

of its existing underground longwall mining 

operations and a new open cut mining operation. 

These approvals will see a doubling of Ulan’s 

existing approved production rate to up to 20 

million tonnes of coal per year. 

The Lobby argued that the project is inconsistent 

with several principles of ESD, including the 

precautionary principle; intergenerational equity; 

and the conservation of biological diversity and 

ecological integrity, which are a fundamental 

consideration

The Lobby argued that the project will signifi cantly 

and permanently impact on the Ulan and Bobadeen 
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groundwater systems, failing to conserve biological 

diversity and ecological integrity and breaching 

the principle of intergenerational equity. The mine 

expansion is predicted to have a signifi cant impact 

on groundwater, which is expected to take 400 

years to recover. The project will have an adverse 

effect on the White Box Woodland endangered 

ecological community (EEC), failing to conserve 

biological diversity and ecological integrity. It 

will also result in the clearing of 409 hectares 

of vegetation, including 69 hectares of EECs and 

habitat for several fauna species. The project will 

exacerbate global anthropogenic climate change and 

increase Australia’s contributions to greenhouse 

gas concentrations in the atmosphere, contrary to 

the principle of inter-generational equity and the 

conservation of biological diversity and ecological 

integrity. The greenhouse gas emissions from the 

mine will add approximately 12.7 million tonnes 

of carbon dioxide per year to the atmosphere, 

exacerbating global anthropogenic climate change. 

In Ironstone Community Action Group Inc v Minister 
for Planning & Duralie Coal Pty Ltd, the EDO is 

acting for the Ironstone Community Action Group 

(ICAG) which has commenced proceedings in the 

Land and Environment Court to challenge an 

approval for the extension of an open cut coal mine 

between Stroud and Stratford in the Barrington 

Tops area. The group is concerned about the 

impact of the mine on the water quality of the 

Mammy Johnsons Creek and beyond and on habitat 

for the endangered Giant Barred Frog. They are 

also concerned about dust impacts from the mine 

on the health of people and the environment. 

Again, the arguments centre on how the approval 

of the development is not consistent with ESD, 

particularly the requirement to conserve biological 

diversity as a fundamental requirement. 

Future reforms

Shortly after taking offi ce in April 2011, the NSW 

Coalition Government announced an administrative 

freeze on new Part 3A applications and that they 

would begin to repeal the provisions.33

Soon after, the Government introduced the 

Environmental Planning and Assessment Amendment 

(Part 3A Repeal) Bill 2011 to formally repeal Part 

3A and introduce a new regime for the assessment 

of two new categories of development known as 

State signifi cant development and State signifi cant 

infrastructure. These will be contained in the new 

Division 4.1 of Part 4 of the EPA Act. At the time 

of writing, the changes were still to take effect.

State signifi cant development and State signifi cant 

infrastructure projects are defi ned in a yet to be 

fi nalised State Environmental Planning Policy 

(SEPP) and can apply to an individual development 

or a class of development. It will operate in a similar 

way to the current State Environmental Planning 
Policy (Major Development) 2005. 

The Minister can call in a specifi ed development 

to be assessed as State signifi cant development 

but only if the Minister has obtained advice from 

the Planning Assessment Commission (PAC) 

about the State or regional planning signifi cance 

of the development.34 The Minister therefore has 

slightly less discretion to make a development 

State signifi cant development than was the case in 

declaring Part 3A developments. The Minister now 

has the power to stage development and send parts 

back to the Council for determination. 

The Minister can also declare something to be 

State signifi cant infrastructure. Infrastructure 

is defi ned to include railways, roads, electricity 

transmission or distribution, pipelines, ports, wharf 

or boating facilities, telecommunications, sewerage 

systems, stormwater management systems, water 

supply works, waterway or foreshore management 

activities, fl ood mitigation works, public parks or 

reserves management, soil conservation works or 

other purposes prescribed in the Regulations.35

State signifi cant infrastructure can also be declared 

to be ‘critical State signifi cant infrastructure’ 

if it is of a category that in the opinion of the 

Minister it is essential for the State for economic, 

environmental or social reasons.36 This is similar 

to the old “critical infrastructure” provisions under 

Part 3A. 

Much of the detail of how the environmental impact 

assessment requirements will work, requirements 

for submissions, as well as what will be publicly 
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available in respect of these applications is to be set 

out in the Regulations which are not yet available. 

State signifi cant development requires an 

Environmental Impact Statement (EIS) to be prepared 

in accordance with the form in the Regulations.37 

Similarly, State signifi cant infrastructure requires 

an EIS. However, the requirements for an EIS for 

State signifi cant infrastructure are determined by 

the Director-General of Planning in consultation 

with other Government authorities.38 In particular, 

the Director-General must have regard to the 

need for the requirements to assess any key issues 

identifi ed by other authorities. 

The new regime continues many of the features 

of Part 3A. The Minister is still the consent 

authority for State signifi cant development and 

State signifi cant infrastructure. 

The Minister still has signifi cant powers to approve 

a development that is in confl ict with the provisions 

of an environmental planning instrument (EPI) 

such as a Local Environmental Plan, by considering 

amendments to the EPI. The Director-General can 

effectively deal with spot rezonings as part of this 

process.39

The Minister’s powers to approve State signifi cant 

infrastructure are essentially the same as they were 

under Part 3A. The Minister’s discretion is very 

broad and fairly unconstrained by environmental 

criteria.

The Minister also has a power to consider staged 

infrastructure applications that set out concept 

proposals for infrastructure (similar to Concept 

Plans under Part 3A), with only detailed proposals 

required for the fi rst stage.40

The public participation processes do not appear to 

have improved (subject to seeing the Regulations). 

Applications and accompanying documents must 

go on public exhibition for not less than 30 days.41 

The public has a right to copy and inspect these 

documents during that time. Objections must be in 

writing and set out the grounds of the objection.42

The Bill makes it clear that State signifi cant 

development does not require the same concurrences 

for bush fi re or consultation requirements as 

other Part 4 developments. In fact, the new 

provisions refl ect the repealed s. 75U provisions 

which removed the need to obtain a number of 

concurrences.43 Similarly, the requirements for 

certain approvals to be granted consistently 

with a Part 3A approval continue to apply to 

State signifi cant developments.44 However, some 

enforcement powers of other Government agencies 

seem to have been restored. For example, there 

is no restriction on the ability of the Offi ce of 

Environment and Heritage to issue stop work 

orders under the National Parks and Wildlife Act 
1974 (NSW) and Threatened Species Conservation Act 
1995 (NSW), as well as environment protection 

notices under the Protection of the Environment and 
Operations Act 1997 (NSW) in relation to a State 

signifi cant development. These restrictions still 

exist for State signifi cant infrastructure.45

The role of other Government agencies in 

regulating State signifi cant developments remains 

severely limited. 

Merits appeals continue to be limited with objector 

rights limited to those matters that would have 

otherwise been designated development and that do 

not go to a public hearing as part of PAC review.46

The existing evaluation provisions set out in s. 79C 

of the EPA Act will apply to the determination 

of a development application for State signifi cant 

development.47 This will ensure the Minister is 

required to consider EPIs; Development Control 

Plans; Coastal Zone Management Plans; public 

submissions; the public interest; the likely impacts of 

the development, including environmental impacts 

on both the natural and built environment, and 

social and economic impacts in the locality; as well 

as the suitability of the site for the development.  

Additionally, a considerable body of law on 

interpreting s.79C will apply to State signifi cant 

development consents, including, for example, the 

requirement to consider relevant principles of ESD 

as part of the public interest.48

Where to from here?

Sydney is almost at breaking point in terms of 

infrastructure and population pressures. There is 

no doubt that there will continue to be a role for the 
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speedy roll out of new public transport infrastructure 

and other infrastructure commitments that the 

Coalition has announced. It is desirable to have 

a system to enable State signifi cant development 

to be approved outside the Part 4 structure of the 

EPA Act to ensure a strategic approach to such 

developments. However, just because something 

is of State signifi cance does not mean that all 

of the provisions of the former Part 3A should 

continue to operate. People should still be able to 

have a proper say on State signifi cant development 

proposals, and have full rights to commence merits 

appeals in the Land and Environment Court. It is 

also important that the law provides for thorough 

independent environmental assessments of State 

signifi cant developments and that experts in other 

Government agencies are able to contribute to 

these assessments. State signifi cant development 

should also not be allowed to overturn strategic 

land use planning which is so desperately required 

throughout the State. 

The Grattan Institute recently undertook some 

research on sustainability and planning issues, 

comparing the population growth in Australian 

cities to eight cities overseas.49 They found that 

it was vital that communities were involved in 

decisions about cities. Cities overseas with genuine, 

sophisticated and deep public engagement were 

able to make tough choices about managing 

growth better. The challenge will be designing a 

system that facilitates community engagement and 

participation, deals properly with the environmental 

challenges discussed and facilitates continued 

economic growth. 

One important aspect of the development of 

infrastructure is whether the Minister has 

considered prudent and feasible alternatives to 

the proposal. Often, areas of contention can be 

addressed through different design. For example, 

the current Western rail project was to move 

the railway line to bulldoze heritage houses in 

Newtown. Only a concerted community campaign 

was able to convince the authorities to redesign the 

proposal to save the houses.50 If the Minister had 

to consider alternatives properly and early public 

consultation was required, this problem could be 

avoided. 

While the new regime under Division 4.1 of Part 4 

of the EPA Act improves on the former Part 3A, it 

is likely that much more reform will be needed to 

planning laws in future years to require sustainable 

design and principles to be incorporated into 

development. Consumer pressure will also mount 

to ensure lower energy costs to householders in the 

face of increased energy costs and the incorporation 

of green principles into new development. The 

new “Central Park” development on the former 

Carlton and United Brewery site at Broadway is a 

good example. There are also signifi cant reforms 

happening with energy effi ciency including the 

National Commercial Building Disclosure program 

for commercial offi ce space. By 1 November 2011, 

a full Building Energy Effi ciency Certifi cate will 

need to be disclosed with a lease agreement. 

State signifi cant development should still aim 

to be best practice development that abides by 

the principles of ESD, much as the Rouse Hill 

Town Centre has been championed as a leader 

in sustainable building and water re-use. At a 

local level, we also need to work to ensure that 

sustainability is championed and that urban 

consolidation in Sydney is best practice and looking 

to models like Singapore in terms of green space 

within unit footprints and rooftop spaces. 

Without innovative ways of dealing with urban 

consolidation we are going to continue to have 

community confl ict over planning, as well as 

confl ict on the fringes of Sydney with endangered 

ecological communities like the Cumberland Plain 

Woodland and important food and agricultural 

areas for Sydney being lost in our urban sprawl. 

None of these issues will be easy for Government 

to balance in developing a planning system that 

is responsive to all these needs. However, it is 

imperative over the coming years that our planning 

system responds to the challenge of achieving ESD, 

particularly in the face of the continuing threats of 

climate change, biodiversity loss, affordable housing 

and population pressures in the Sydney region. 
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Introduction

The ‘precautionary principle’ (the Principle) is a 

fundamental component of ecologically sustainable 

development (ESD), which was originally developed 

in international environmental law. Australia has 

included the Principle to guide environmental 

decision making in many pieces of domestic 

environmental legislation both at a Federal and 

State level. 

However, there is debate as to the effi cacy of 

Australia’s implementation of the Principle. 

Some commentators suggest that Australia’s 

implementation of the Principle is strong and 

that the Principle has been ‘institutionalised’ 

in environment decision making processes.1  

Conversely, Australia’s implementation has been 

criticised as a weak expression of the Principle, 

as “decision makers are merely dissuaded from 

a particular course of action...rather than being 

required to achieve a given protective outcome”.2

This article fi rst considers the origins and 

defi nitions of the Principle, then examines a series 

of New South Wales cases and concludes from 

these that there is inconsistent application of the 

Principle, both in terms of content and when the 

Principle should be applied. 

What is the precautionary principle?

Development of the precautionary principle
The Principle has developed from the 1987 World 

Commission on Environment and Development 

Report Our Common Future3 (the Brundtland 

Report). The Brundtland Report provided a 

number of guiding principles which should be 

taken into consideration when adopting any 

type of environmental legal instrument.4 These 

are collectively referred to as the ‘ecologically 

sustainable development principles’ and include the 

Principle. 

“...Australia’s implementation has 
been criticised as a weak expression of 
the Principle...” 

Despite the Brundtland Report being the fi rst 

infl uential international document to reference 

the Principle, it was the Earth Summit held at 

Rio de Janeiro in 1992 that was responsible for 

giving the Principle global recognition.5 Three 

key documents – the Rio Declaration, Agenda 21 

and the Convention on Biological Diversity -were 

produced at this summit.

The Principle is referred to in Principle 15 of the 

Rio Declaration:

In order to protect the environment, the 

precautionary approach shall be widely applied 

by states according to their capabilities. Where 

there are threats of serious or irreversible 

damage, lack of full scientifi c certainty shall not 

be used as a reason for postponing cost-effective 

measures to prevent environmental degradation.6

Along with the other ESD principles, the Principle 

has since been incorporated into key international 

treaties and conventions, including the United 

Nations Framework Convention on Climate Change 

(UNFCCC).7

Defi nition of the precautionary principle
Despite being referred to in numerous international 

agreements, the Principle lacks a clear defi nition.8 

Treading Cautiously: How the NSW 
judiciary appear reluctant to apply the 
precautionary principle
Danielle Scoins, Law Student, Australian National University
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However, there are three clear elements which must 

exist as part of the Principle, namely:

 1)  a threat of irreversible or serious damage to 

the environment;

 2)  a lack of scientifi c certainty; and 

 3)  a corresponding obligation on states to respond 

to that threat accordingly.9

These particular elements have been incorporated 

into Australia’s domestic defi nition of the Principle 

and, as a result, have set up various threshold tests 

which must be met when applying the Principle.

How has the precautionary principle been 
applied in Australia?

Federal application - legislation
The Principle was fi rst applied in Australia in the 

Intergovernmental Agreement on the Environment 

(IGAE) in 1992, which incorporated the defi nition 

of the Principle in the Rio Declaration. The IGAE 

states that in applying the Principle, 

[P]ublic and private decisions should be guided 

by:

i.  Careful evaluation to avoid, wherever 

practicable, serious or irreversible damage to 

the environment; and

ii.  An assessment of the risk-weighed consequences 

of various options.10

The overall objective of the IGAE was an 

undertaking by Australian governments that the 

Principle “should inform environmental policy-

making and program implementation”.11

State application – New South Wales legislation
The Environmental Planning and Assessment Act 
1979 (NSW) (EPA Act) is NSW’s primary piece 

of legislation governing planning. An objective of 

the Act is to encourage ecologically sustainable 

development.12

ESD is defi ned in the Act as having the same 

meaning as in the Protection of the Environment 
Administration Act 1991 (NSW).13 That Act states 

that ESD can be achieved through the adoption of 

a number of principles, including the precautionary 

principle, which is defi ned in the same manner as 

in the IGAE. 

Despite having the encouragement of ESD as an 

objective, the EPA Act has been criticised for not 

providing a clear mandate as to how the Principle 

should be applied, as the only express requirements 

to consider ESD are in relation to concurrence 

decisions regarding threatened species.14

There are a growing number of cases where 

environmental and planning decisions are 

challenged on the grounds that the decision maker 

failed to adequately take into consideration or apply 

the Principle. The following analysis of New South 

Wales cases demonstrates a lack of lucidity in 

applying the Principle, both in terms of threshold 

and content. 

Timeline of cases

Leatch v Director-General of National Parks and 
Wildlife Services and Shoalhaven City Council

Leatch v Director General of National Parks 

and Wildlife Services and Shoalhaven City 

Council15 (the Leatch case) concerned a challenge 

to a decision by the Director-General of National 

Parks to grant a licence to the Shoalhaven City 

Council which permitted the council to capture or 

kill any endangered fauna encountered during the 

construction of a link road. Leatch argued that, in 

granting the licence and allowing the destruction 

of endangered fauna, the Director-General failed to 

consider the Principle.

Stein J considered whether the Principle was 

a relevant consideration within the scope of the 

endangered fauna provisions of the National Parks 
and Wildlife Act 1974 (NSW). Stein J held that, 

whilst there was no express provision requiring 

consideration of the Principle, a variety of 

requirements under the Act, including the adoption 

of a “cautious approach” in protection of endangered 

fauna, were all consistent with the Principle.

Stein J consequently found that applying the 

Principle was consistent with the subject matter, 

scope and purpose of the Act, and not an extraneous 

matter. Accordingly, Stein J found in favour of the 
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applicant on the basis that the Director-General 

had failed to adequately consider the Principle.

Greenpeace Australia Ltd v Redbank Power Co 
Pty Ltd and Singleton Council 

In the case Greenpeace Australia Ltd v Redbank 
Power Co Ltd and Singleton Council16 the Court 

was required to consider whether consent should 

be granted for a new coal fi red power station. The 

applicant brought an appeal under the EPA Act17 

against the development consent on the basis that 

the threat of increased greenhouse gas (GHG) 

emissions from the power station invoked the 

operation of the Principle.

Following the “cautious approach” advocated in the 

Leatch case, Pearlman J found that:

The application of the precautionary principle 

dictates that a cautious approach should be 

adopted in evaluating the various relevant factors 

in determining whether or not to grant consent; 

it does not require that the greenhouse issue 

should outweigh all other issues.18

Consequently, Pearlman J dismissed the appeal and 

affi rmed the consent. 

Even though Pearlman J followed the same reasoning 

as in the Leatch case, this case demonstrates an 

immediate deviation in the application of the 

Principle. Although Pearlman J advocated the 

“cautious approach” adopted in the Leatch case, this 

approach was then qualifi ed with the requirement 

that the triggering threat (in this case GHG 

emissions) not trump other concerns relevant to the 

decision. Additionally, Pearlman J pointed to the 

fact that there were alleged scientifi c uncertainties 

on both sides, and therefore the application of the 

Principle became somewhat redundant.

New South Wales Glass and Ceramic Silica Sand 
Users Association Ltd v Port Stephens Council 

This case19 involved an appeal against Port Stephens 

Council’s refusal to grant approval for a sand mine. 

The Council argued that there was uncertainty as 

to the groundwater impacts of the proposed mine, 

and therefore they were applying the Principle by 

refusing to grant approval. 

However, Pearlman J again applied the “cautious 

approach” of earlier cases and held that the 

Principle could be satisfi ed by imposing conditions 

requiring further groundwater modelling to be 

carried out prior to the development commencing. 

Accordingly, the Court approved the development 

on the condition that this further requirement was 

met. 

This case offers an example of the Principle being 

used to impose conditions before a development 

application is approved. Whilst it is not stated 

in the facts of this case, it is arguable that the 

requirement for further investigation could remove 

the “uncertainty” of the proposed risk and therefore 

remove the need for the Principle’s application. 

BGP Properties Pty Ltd v Lake Macquarie City 
Council 

BGP Properties Pty Ltd v Lake Macquarie City 
Council20 involved an appeal against a refusal 

by Lake Macquarie Council of a development 

application to convert two blocks into industrial 

storage areas. The Council’s decision was based 

on concerns about the risk of damage to nearby 

wetlands, which contained a variety of endangered 

species. 

While the EPA Act had no express requirement 

to consider ESD principles, the Court held that by 

requiring a consent authority (including the court) 

to have regard to the public interest,  the EPA Act 

obliges the decision-maker to have regard to the 

principles of ESD in cases where issues relevant to 

those principles arise.21 

McClellan CJ followed the reasoning of Stein J 

in the Leatch case of a cautious approach, adding 

further that: 

Consideration of these principles does not 

preclude a decision to approve an application 

in any cases where the overall benefi ts of the 

project outweigh the likely environmental harm. 

However, care needs to be taken to determine 

whether appropriate and adequate measures have 

been incorporated into such a project to confi ne 

any likely harm to the environment.  
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Accordingly, McClellan CJ held that ESD principles 

are therefore mandatory considerations under the 

EPA Act and dismissed the appeal. 

The reasoning of McClellan CJ offers some 

reconciliation of the jurisprudential tension between 

the reasoning of Stein J in the Leatch case and that 

of Pearlman J in Greenpeace v Redbank. By requiring 

that “adequate and appropriate measures” are 

incorporated into projects to limit environmental 

harm, this case establishes a balance between the 

application of the Principle outright (as in Leatch), 
and having the Principle dismissed outright in the 

favour of other concerns (Greenpeace v Redbank).   

BT Goldsmith Planning Services Pty Ltd v 
Blacktown City Council

BT Goldsmith Planning Services Pty Ltd v Blacktown 
City Council22 concerned a development application 

to convert land within a residential area for 

industrial purposes. The application was refused 

by the Blacktown Council on the basis that the 

application needed to be supported by a species 

impact statement.23 The question for the Court was 

whether the application concerned an endangered 

ecological community.

On the evidence presented, the Court was unable 

to make a determination as to whether the region 

in question did in fact constitute an endangered 

ecological community. Consequently, Pain J 

referred to the objects of the EPA Act to encourage 

ESD. Accordingly, Pain J held that the application 

did require a species impact statement in support, 

on the basis that the risk of environmental harm 

was suffi cient to trigger the Principle. 

The decision in BT Goldsmith offers an interesting 

application of the Principle, as the Principle was 

referred to not in the fi nal decision, but rather a 

step in the assessment process. In determining 

whether application of the Principle at this stage 

was still a valid requirement, Pain J noted the 

“wide application” of the Principle, and referred to 

previous jurisprudence which establishes application 

of the Principle throughout the decision making 

process:

It [the precautionary principle] is not merely 

a political aspiration but must be applied when 

decisions are being made under ...any other Act 

which adopts the principles.24

Therefore, BT Goldsmith affi rms that consideration 

of the Principle can and should occur at any stage 

of the decision making process under the EPA Act.

Gray v Minister for Planning 
In the case Gray v Minister for Planning and Ors,25 

the applicant challenged various decisions made 

in the course of the assessment of the proposed 

Anvill Hill coal mine under Part 3A of the EPA 

Act. The applicant argued that the environmental 

assessment supporting the application did not 

adequately address what was required under the 

Act, as it failed to consider the inevitable scope 

3 GHG emissions that would be produced from 

the subsequent burning of the mined coal. The 

Director-General of Planning took the view that it 

was not necessary to consider the GHG impact of 

these scope 3 emissions.

Pain J held that the Director-General was 

required, by reason of the Principle, to ensure 

that there was suffi cient information before the 

Minister for Planning to enable deliberation of 

all relevant considerations and that in deciding 

the environmental assessment was adequate, the 

Director-General had failed to take the Principle 

into account. Pain J found that the duty of the 

Director-General to consider the Principle arose out 

of the Director-General’s duty to act in the public 

interest. Referring to previous jurisprudence,26 Pain 

J affi rmed that the public interest extended to the 

application of the Principle as part of the wider 

principles of ESD. Therefore, consideration of the 

Principle was mandatory under the EPA Act.

Consequently, the Court found that by failing to 

consider the environmental impacts of scope 3 

emissions, the environmental assessment initially 

accepted by the Director-General was insuffi cient.

In her discussion of the Principle, Pain J referred 

to the onus of proof required under the Principle. 

Her Honour affi rmed that if the two thresholds of 

scientifi c uncertainty and a threat of irreversible 

environmental harm are met, then there is a shift 

in the evidentiary burden onto the proponent for 

development to prove that the threat is negligible. 
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Therefore, Gray v Minister for Planning offers 

guidance in determining the respective parties’ 

obligations in applying the Principle. However, the 

decision regarding the mandatory consideration 

of the Principle was subsequently overturned in 

Drake-Brockman.

Drake-Brockman v Minister for Planning 
Drake-Brockman v Minister for Planning27 concerned 

an approval by the Minister for Planning of a 

concept plan relating to a former brewery site. The 

applicant argued that the approval was invalid on 

a number of grounds, including that the Director-

Generals’ environmental assessment report to the 

Minister failed to include a statement relating to 

the compliance of the proponent’s environmental 

assessment with the requirements that had been 

set by the Director-General. The applicant argued 

further that the Minister had failed to consider 

the Principle when granting approval for the 

application. 

Jagot J dismissed the claim that the Minister had 

failed to adequately consider the Principle, however 

left the issue of whether such consideration was 

obligatory or merely encouraged undetermined. In 

doing so, Jagot J noted that ESD is only one of the 

objects of the Act; it does not subordinate other 

considerations.

The decision in Drake-Brockman suggests a shift 

in the application of the Principle. The decision 

contemplates a possible shift away from the earlier 

application of the Principle from being a mandatory 

requirement (as articulated up until this point, 

albeit with some qualifi cations) towards it not 

being a mandatory consideration at all but rather 

something to be encouraged.

Jagot’s J move away from the previously established 

“cautious approach” of the Leatch case seems to 

allow for the Principle to remain aspirational, as 

opposed to a mandatory consideration in decision 

making.   

Minister for Planning v Walker
The case Minister for Planning v Walker28 was an 

appeal against a decision of the NSW Land and 

Environment Court which rendered an approval by 

the Minister void on the basis that the Minister 

failed to adequately consider the Principle. 

The Court of Appeal held that, whilst it was a 

condition of validity of any approval under Part 3A 

of the EPA Act that the Minister consider the public 

interest, this requirement did not of itself require 

that regard be had to any particular aspect of the 

public interest. The Court ruled that, although the 

Minister must consider the public interest, failure to 

consider the principles of ESD does not necessarily 

equate to a breach of that obligation.

Similarly to the reasoning in Drake-Brockman, 

Hodgson J pointed to the fact that encouragement 

of the principles of ESD is but one of many objects 

of the EPA Act, “some of which would have no 

relevance to the decision in question”.29

Therefore, in determining the role of the Principle, 

Hodgson J stated that “[w]hether or not it 

is mandatory to have regard to one or more of 

the principle of ESD must depend on statutory 

construction”.30

In making his decision, Hodgson J pointed to the 

“high level of generality” in which the principles of 

ESD operate within the EPA Act, and concluded 

that the Act “does not in and of itself require that 

regard be had to any particular aspect of the public 

interest”.31

Consequently, the decision in Minister for Planning 
v Walker further entrenched the approach of Jagot 

J in Drake-Brockman, which allows for the Principle 

to be considered as a matter to be encouraged, 

rather than a principle which ought to be given 

mandatory consideration.

Newcastle & Hunter Valley Speleological Society 
Inc v Upper Hunter Shire Council and Anor

This case32 involved an application to review an 

approval for a proposed limestone quarry. The 

Upper Hunter Shire Council had granted consent to 

the development. The Newcastle and Hunter Valley 

Speleological Society (the Society) objected to the 

development and sought review of the Council’s 

decision on the basis that the environmental 

impact statement accompanying the development 

application failed to adequately consider the 
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presence of caves and cave dwelling fauna at the 

site of extraction. In failing to adequately address 

these environmental concerns, the Society argued 

that the Council had neglected to consider the 

Principle.

The respondent argued that, as there was only the 

possibility of the ecosystems being present at the 

area of extraction, this was insuffi cient to engage 

the Principle. However, Preston CJ disagreed with 

this reasoning and argued that a mere possibility 

was suffi cient to trigger the Principle.33

Preston CJ held that, when applying the Principle, 

the measures taken to mitigate the risk of 

environmental damage should be proportionate to 

the threat.34 Accordingly, the Principle was activated 

and the Court considered the appropriate response 

to be the implementation of an approach involving 

imposition of conditions of consent requiring 

monitoring linked to adaptive management. 

Evaluation of application of the 
precautionary principle 

As has been demonstrated, there is some 

inconsistency in the application of the Principle in 

NSW Courts. This may be due to the argument 

that the very nature of the Principle as a concept 

does not dictate the fashion in which it should be 

applied. As Freestone and Hey note:

The distinctive feature of the precautionary 

concept is not that it dictates specifi c regulatory 

measures: many different types of measures 

can be used to implement it. The distinctive 

characteristic is the way in which and the time 

at which the measures are to be adopted.35

Whilst there may be a basis in this argument 

in terms of the original interpretation of the 

precautionary concept, the current framework of 

international obligations and domestic obligations 

under legislation do in fact dictate where the 

Principle should be applied, namely “[w]here there 

are threats of serious or irreversible damage.”36 Yet, 

as is shown in the jurisprudence regarding New 

South Wales planning cases, the manner in which 

the Principle is treated varies greatly. 

Despite this imprecise application of the Principle, 

there remain some common points that arise 

out of the Principle’s application, which may be 

characterised as follows:

 1.  Consideration of the Principle is not mandatory

Despite being held to be a mandatory concern for 

decision makers in Gray v Minister for Planning, 
and BGP Properties, it is clear from both Drake-
Brockman and Minister for Planning v Walker that 

this is not necessarily the case. Rather, consideration 

of the precautionary principle as a principle of ESD 

is something that may be considered as a matter of 

public interest.

 2. The Principle can be applied at any time 

As was held in BT Goldsmith, application of the 

Principle can occur at any stage of the decision 

making process.

 3. The Principle can be satisfi ed by the 

implementation of adequate and proportionate 

measures 

As fi rst advocated in New South Wales Glass and 
Ceramic Silica Sand Users Association Ltd v Port 
Stephens Council, the cautious approach required by 

the Principle can be satisfi ed by imposing further 

conditions on approval that involve further study 

of potential risks. This was followed in subsequent 

cases and was further qualifi ed in the Newcastle 
Speleological Society case where the Court held 

that such measures should be proportionate to the 

potential risk. 

Concluding remarks

The New South Wales cases demonstrate that there 

remains an inherent tension as to the appropriate 

application of the Principle. Such tension is merely 

a microcosm of the larger debates surrounding the 

precautionary principle internationally. Therefore, 

there is an argument for greater clarifi cation of 

how the Principle should be applied and referred to, 

as the current arbitrary application of the Principle 

fails to provide a clear precedent for future cases.
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This paper will focus on the concepts of 

Ecologically Sustainable Development (ESD) and 

climate change and their integration within the 

development assessment process provided under 

the Environmental Planning and Assessment Act 1979 
(NSW) (EPA Act). With reference to the EPA Act 

and after looking at recent cases, if integration is 

the goal, this paper concludes that we are simply 

not there yet. 

ESD and climate change

Under Chief Justice Preston,2 a body of jurisprudence 

around ESD has been developing in the NSW Land 

and Environment Court at rather rapid rates.3 The 

Chief Judge has driven ESD from a concept of 

general aspiration containing principles of common 

sense4 that may be unworkable5 and relegated to 

the object clause of the EPA Act,6 to a tangible 

internationally referenced operating consideration 

in the development assessment process provided in 

Part 4 of the EPA Act.7

Climate change is clearly not yet expressly 

integrated into the development assessment process 

under the EPA Act and, for that matter, is largely 

absent from the broader legislative framework that 

we call environmental law in NSW and Australia.8 

However, the Chief Judge of the NSW Land and 

Environment Court has stated that consideration 

of the public interest under the EPA Act, which is 

a mandatory consideration for those developments 

assessed under Part 4 of the EPA Act,9 obliges a 

consent authority to have regard to the principles 

of ESD in cases where issues relevant to those 

principles arise.10 In relation to ESD and climate 

change, the Chief Judge has recently stated that: 

…the principles of ESD, particularly 

intergenerational equity and the precautionary 

principle, are themselves ample enough to enable 

consideration of the impacts a development might 

have on climate change or the impacts climate 

change might have on the development.11

“Climate change is clearly not 
yet expressly integrated into the 
development assessment process under 
the EPA Act...” 

However, for the past fi ve years, developments with 

the greatest potential to impact adversely on the 

environment have been assessed under Part 3A12 

of the EPA Act where the specifi city of matters to 

be considered, including the public interest (which 

by implication includes ESD and, where relevant, 

climate change), is simply not provided for.13

Early cases in the Land and Environment Court 

held some promise regarding the integration of 

climate change considerations through consideration 

of ESD into the Part 3A assessment process. It 

appeared that the Courts, through judicial reason, 

were able to fi ll the gap resulting from an absence 

of an express legislative requirement that decision 

makers consider climate change in environmental 

decision making. However, as discussed below, the 

gap has not been entirely fi lled. 

The Gray case 

Gray v Minister for Planning & Ors14 was the 

fi rst successful Part 3A challenge in the Land 

and Environment Court and the fi rst successful 

NSW climate change case. In Gray, Pain J held 
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that the decision of the Director-General of 

Planning to accept the environmental assessment 

of the proponent of the Anvil Hill coal mine 

as adequately addressing the environmental 

assessment requirements was void and of no 

effect. She found that the decision failed to take 

into account relevant principles of ESD, namely 

the precautionary principle and intergenerational 

equity.15 Specifi cally, the environmental assessment 

did not consider the indirect greenhouse gas 

emissions arising from third parties burning coal 

originating from the coal mine. 

Importantly, in her Honour’s reasoning in Gray, 
after reviewing several decisions in the Land and 

Environment Court which discussed the centrality 

of ESD in environmental decision making, Pain J 

stated that all decisions made under the EPA Act 

required consideration of ESD. She held that the 

broad discretion under Part 3A must be exercised 

in accordance with the objects of the Act which 

includes the encouragement of ESD.16

The Walker case 

More recently, in Walker v the Minister for Planning 
& Ors,17 Biscoe J found that the Minister’s consent 

under Part 3A of the EPA Act to a concept plan for 

a development at Sandon Point was void and of no 

effect. His Honour found that the Minister failed to 

consider the principles of ESD because he had not 

considered whether the fl ood risk on the site would 

be exacerbated by climate change. In particular, 

his Honour found that the Minister’s approval was 

vitiated as he failed to consider whether changed 

weather patterns would lead to an increased fl ood 

risk in connection with the proposed development 

in circumstances where fl ooding was identifi ed as a 

major constraint on development of the site.   

Biscoe J held that the Director-General was obliged 

to include in his report those aspects of the public 

interest which he considered to be relevant.18 He 

reaffi rmed that it has been established in previous 

cases that ESD is an aspect of the ‘public interest’. 

While his Honour distinguished previous cases 

requiring the integration of ESD into decision 

making under Part 4 of the EPA Act,19 he essentially 

applied similar reasoning.20 His Honour held that 

the Director-General was obliged to consider ESD 

in deciding what matters needed to be addressed in 

his report. In this case the Director-General failed 

to consider whether climate change related fl ood 

risk was a matter which needed to be addressed in 

his report. In his judgment, Biscoe J stated:

Climate change presents a risk to the survival of 

the human race and other species. Consequently, 

it is a deadly serious issue. It has been increasingly 

under public scrutiny for some years. No doubt 

that is because of global scientifi c support for 

the existence and risks of climate change and its 

anthropogenic causes. Climate change fl ood risk 

is, prima facie, a risk that is potentially relevant 

to a fl ood constrained, coastal plain development 

such as the subject project.21

Biscoe J held the Minister was required to consider 

ESD to the degree of particularity of climate 

change fl ood risk. 

Getting there?

Both Gray and Walker represented a signifi cant 

step forward on the part of the judiciary in 

the development of a reasoned response to the 

big challenges posed by climate change. They 

are perhaps examples of the NSW Land and 

Environment Court capitalising on its scope of 

intervention. In this regard, the Chief Judge has 

recently stated:

The judicature has neither the jurisdiction nor 

the capacity to respond to the extent or in 

the manner that the legislature and executive 

can respond. The extent and manner of the 

judicature’s response will be framed by the cases 

that invoke its jurisdiction and the functions that 

are involved in the determination of those cases. 

Nevertheless, even within the constraints within 

which judicial review and merits review are 

conducted, there is generally scope for courts to 

be more or less interventionist. The impacts of 

climate change are of such seriousness, magnitude 

and extent that the courts would be justifi ed 

in taking a more interventionist approach (but 

staying within the permissible parameters of the 

type of review involved). 
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Not there yet 

The two signifi cant climate change decisions of the 

Land and Environment Court discussed above have 

been overshadowed by other unsuccessful attempts 

to have climate change found to be a consideration 

binding the Minister under Part 3A of the EPA 

Act.23 In particular, the Walker case was directly 

overruled by the NSW Court of Appeal decision in 

Minister for Planning v Walker (the Walker appeal).24   

The wrong way?

It is perhaps an appropriate time to briefl y discuss 

where the real problems lie in relation to the 

failure to integrate the deadly serious consideration 

of climate change and ESD into the development 

assessment process under the EPA Act. 

It was in 2001 that the Intergovernmental Panel 

on Climate Change (IPCC) released its Third 

Assessment Report which made a conservative 

case that the planet was experiencing human 

induced global warming primarily due to the 

burning of fossil fuels and that the ramifi cations 

of such on all life and ecosystems on earth will 

range from adverse to, in certain circumstances, 

catastrophic.25 While the IPCC was preparing its 

Fourth Assessment Report on climate change,26 

and just prior to the release of the Stern Report,27 

the NSW Government introduced Part 3A into 

the EPA Act.28 These amendments, along with 

other changes in environmental policy,29 were a 

clear sign to many that the State Government was 

avoiding the big challenges being posed by climate 

change in environmental law and policy. The State 

Government’s response of avoidance accelerated in 

2007 (well after the release of the IPCCs Fourth 

Report30) to the point of defending its right not to 

consider climate change when making decisions on 

development applications that clearly have a climate 

change component, as in the Walker appeal.

The Walker appeal 

In December 2007, the Minister for Planning 

appealed the fi nding of Biscoe J in the Walker case 
to the NSW Court of Appeal. The Minister argued 

that it was not mandatory that he consider ESD in 

consenting to a concept plan under Part 3A of the 

EPA Act and that, in consenting to the concept 

plan for the development at Sandon Point, he did 

not need to consider climate change fl ood risk.  

The Court of Appeal handed down its judgment 

on 24 September 2008, overturning the decision 

of Biscoe J in the Land and Environment Court. 

Hodgson JA held that, while the Minister is obliged 

to consider the public interest in consenting to 

a concept plan under Part 3A of the EPA Act, 

such consideration “operates at a high degree 

of generality and does not of itself require that 

regard be had to any particular aspect of the public 

interest”31 including ESD and climate change fl ood 

risk. In this regard, his Honour relied upon the 

construction of the statute and distinguished Part 

3A from Part 4 of the EPA Act, with reference 

to section 79C(1) in Part 4. His Honour held that 

failure to consider a materially relevant object of 

the Act, including the ESD objective, is not enough 

to vitiate a decision of the Minister. His Honour 

stated that:

good decision-making would involve the Minister 

considering whether any of the objects of the 

EPA Act was relevant to the decision, and taking 

into account those that were considered relevant; 

but that a failure by the Minister to consider 

whether … [an object of the Act] was relevant 

to a particular decision, or an incorrect decision 

that a particular objective was not relevant would 

not, without more, make a decision void.32

Hodgson JA also suggested that the reasoning of 

Pain J in the Gray case regarding the necessity to 

consider ESD under Part 3A was incorrect. 

After overruling the decision of Biscoe J in the 

Walker case, Hodgson JA then said:

However, I do suggest that the principles of ESD 

are likely to come to be seen as so plainly an 

element of the public interest, in relation to most 

if not all decisions, that failure to consider them 

will become strong evidence of failure to consider 

the public interest and/or to act bone fi de in the 

exercise of powers granted to the Minister, and 

thus become capable of avoiding decisions. It was 

not suggested that this was already the situation 

at the time when the Minister’s decision was 
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made in this case, so that a decision in this case 

could be avoided on that basis; and I would not 

so conclude.33

Interestingly, Hodgson JA went on to make some 

rather poignant comments, which Bell JA did 

not wish to agree with or endorse. Hodgson JA 

contended that, had he found that the principles 

of ESD were a mandatory consideration, he would 

have found on the evidence that the Minister did 

not consider them in a way which dealt with their 

substance.34 He went on to say that:

I fi nd it somewhat surprising and disturbing that 

the Director-General’s report did not address 

[the precautionary principle, intergenerational 

equity and the effect of climate change fl ood risk 

as] …aspects of the principles of ESD, and that 

the Minister did not postpone his decision until 

he had a report that did so. 

Since these aspects of ESD were not addressed 

by the Minister in giving his approval to the 

concept plan, in my opinion they will need to 

be addressed when development approval is 

sought, whether this is sought from a consent 

authority … or from the Minister… I do not 

think approval of a concept plan should be 

considered as resolving these matters in favour 

of the development.35

The Court of Appeal’s judgement and the comments 

of Hodgson JA are a clear statement that we are 

simply not there yet. The concept of ESD and the 

reality of climate change are not yet effectively 

integrated into the EPA Act, which is effectively 

the pivotal hub under which most decisions that 

affect the NSW environment are made. 

How much further? 

The climate change issue is part of the larger 

challenge of sustainable development.36 ESD in 

some form or another has been around for some 

40 years. While the application and extent of 

the operating principles are still being fi nessed 

in the Courts, the hard yards in developing the 

concept have been travelled. The previous NSW 

Government failed to respond adequately to the big 

challenge of climate change. Instead, it introduced 

Part 3A into the development assessment process 

and defended its right not to consider climate 

change when making decisions about development 

applications. In relation to Government inaction 

on climate change, the Chief Judge has very 

optimistically stated: 

…although the extent and manner of the 

judicature’s response will be less than those 

of the legislature and the executive, the status 

of the judicature and its institutional habit of 

public, reasoned decision-making may result in 

its response having meaningful effects, including 

a catalytic effect on the legislature and the 

executive to take their own action to mitigate or 

adapt to climate change.37

ESD is a well defi ned vehicle that can drive 

environmental law and policy development. The 

specialist Land and Environment Court in NSW 

has provided public, reasoned decision making 

and discussion regarding ESD, its implementation 

and its application, extending to the consideration 

of climate change. With matters as deadly serious 
as climate change, the need to steer away from a 

business as usual approach and introduce legislative 

reforms and policies that actually implement and 

enforce the principles of ESD is clearer than it 

has ever been. Hopefully, the mounting body of 

evidence, including the Walker appeal, which 

shows there is a need for legislative action will 

send a clear message to the NSW Government. 

The message is that many with an eye on the 

road are getting rather impatient on the journey 

towards a sustainable future. There needs to be a 

direct route to a whole of government approach to 

developing law and policy capable of dealing with 

and prioritising the big issue of climate change.
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