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EDO NSW has consistently argued that true public 
interest environmental laws should not only implement 
the principles of ecologically sustainable development 
(ESD), but provide the community with an opportunity 
to engage in legal and policy processes (otherwise 
known as access to environmental justice).  Good 
examples of access to environmental justice include 
meaningful consultation aimed at informing new 
legislation, the right to appeal a decision approving a 
particular development, waiving costs in public interest 
litigation, and well-managed mediation. 

This edition of IMPACT! highlights the importance of 
these processes for the environment, communities and 
society at large.  

nari sahukar’s article discusses the role that both 
ESD and genuine community engagement should play 
in the new planning system in NSW.  He identifies 
five ways in which the proposed changes could be 
improved for the purposes of balancing environmental, 
social and economic factors, and restoring community 
confidence in the State’s planning system. 

Public participation is also at the heart of BJ Kim 
and Desmond sweeny’s article about the OECD’s 
Guidelines for Multinational Enterprises, which can 
be used to guide dispute resolution between mining 
companies and local communities. Drawing on a 
Colombian case study and EDO NSW’s work with 
affected landholders in Papua New Guinea, BJ and 
Desmond outline the advantages and disadvantages of 
mediating disputes under these Guidelines. 

elaine Johnson discusses a recent costs judgment 
in which the NSW Land and Environment Court found 
that a CSG case brought by EDO NSW on behalf of 
a community group in Fullerton Cove “epitomises the 
very concept of litigation properly brought in the public 
interest.” Elaine’s article reminds us that the threat 
of a costs order can deter genuine public interest 
litigants from enforcing the law on behalf of the broader 
community. 

The CEO of ClientEarth, James thornton, presents 
five ways in which the law can serve the needs of 
ecosystems and the people who depend on them. 
James, who was named by New Statesman as one of 
10 people who could change the world, illustrates his 
arguments with some ground breaking cases run by 
ClientEarth in Europe, including litigation in a number 
of jurisdictions to ensure that the Aarhus Convention 
– which provides citizens with the right to access 
environmental information – is upheld.

Adam Beeson of EDO Tasmania provides an 
excellent overview of cases involving the Tarkine, 
ultimately arguing that a negotiated outcome between 
various interest groups must involve a landscape-based 
approach to management of the area. 

Last but most certainly not least, EDO NSW and 
IMPACT! would like to acknowledge the generous 
support of our sponsor, the Environment and Planning 
Law Association (ePLA). We encourage you to visit 
EPLA’s website, www.epla.org.au, which includes 
useful information about environment and planning law 
events and activities.
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Introduction

This article looks at five major changes set out in 
the NSW Government’s A New Planning System 
– White Paper (April 2013) (White Paper) and 
draft legislation.2 Changes that, as proposed, could 
undermine the Government’s aim to restore confidence 
and integrity to the State planning system.3 Following 
some background on the reforms, the issues addressed 
in this article relate to: 

 •  Objectives. 
 •  Community Participation Charter. 
 •  Strategic Planning Principles.
 •  ‘Code Assessable’ Development. 
 •  Appeals and Enforcement.

In highlighting these issues, this articles identifies five 
essential improvements that are needed before the 
draft legislation is passed by the NSW Parliament. 
Initially slated for early in the Spring 2013 parliamentary 
session, introduction of the legislation was delayed 
following strong community and local council concerns 
(see postscript to this article). Following its introduction 
in November 2013, the Bill was substantially amended 
in the Upper House and debate in the Lower House 
was suspended until 2014. A more comprehensive 
analysis and a full set of recommendations for the 
reforms are in the EDO NSW submission on the White 
Paper and draft legislation.5

The NSW planning reforms are a landmark opportunity 
for a 21st century planning system. The Environmental 
Planning and Assessment Act 1979 (NSW) (eP&A 
Act) began as a forward-thinking framework which 
aimed to embed environmental impact assessment and 
participation rights. Since then, frequent amendments 
to improve its operation, including significant and 
controversial overhauls like the introduction of Part 
3A major project fast-tracking in 2005,6 have led to 
widespread support for a new planning Act. Looking at 
the EP&A Act’s 33-year legacy, it could be mid-century 
before the next opportunity to remodel and influence 
the NSW planning framework from the ground up. 

Consultation process and broad themes for 
reform

The Government allowed 10 weeks for public 
submissions on the White Paper and two exposure 
draft bills, receiving over 4500 responses by the end 
of June. 

The exposure draft Planning Bill 2013 (Planning Bill) 
deals with most substantive matters now addressed 
the EP&A Act. The Planning Administration Bill 2013 
deals with planning body protocols and procedural 
matters. Parallel consultations are already running on 
regional strategies and an overhaul of local government 
laws and structures, although linkages between these 
reforms have not always been clear.7

During the White Paper consultation period, EDO 
NSW ran a series of independent workshops around 
the State on the planning reforms – including in 
Bellingen, Campbelltown, Dubbo, Newcastle, Lismore, 
Sydney, Wollongong and Yamba. EDO NSW also 
released a plain-English briefing note and early analysis 
of the White Paper’s major changes, and a series 
of explanatory web videos focusing on community 
participation and environmental protection.8

Five big challenges for the nsw 
planning reforms
Nari Sahukar1
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The White Paper and Planning Bill adopt the same set 
of strategic drivers as the Government’s prior Green 
Paper (July 2012): a ‘delivery’ culture, community 
participation, strategic focus, streamlined approvals 
and infrastructure provision. A sixth theme, building 
regulation and certification has also been added to the 
White Paper. 

Prior to the Green Paper-White Paper process, the 
Government commissioned an independent review by 
two former NSW ministers, Tim Moore (Liberal) and Ron 
Dyer (Labor), who put forward 362 recommendations 
for reform. The Government has not responded directly 
to this review, but has used elements to inform its 
own policy approach. Each stage has involved public 
consultation, principally by written submissions and 
community forums. 

The White Paper continues the Green Paper’s trajectory, 
despite an official feedback summary revealing strongly 
divergent views on the Government’s Green Paper 
proposals.9 Very broadly, the property development 
and industry sectors supported most changes; while 
local councils and community submissions expressed 
significant concerns regarding the Green Paper’s 
narrow economic focus, scope for neighbourhood 
consultation, presumptive rights to develop, and a 
reduced emphasis on environmental protection.

Without significant changes, the White Paper and 
draft legislation could jeopardise an unparalleled 
opportunity for genuine integration of economic, social 
and environmental factors to achieve ecologically 
sustainable development in NSW. 

Having set the broader context for the planning reforms, 
we turn to the five challenges identified above, with 
reference to the White Paper and draft Planning Bill.

1.  Objectives – a weakened approach to 
‘sustainable development’

For two decades, NSW environmental and planning 
laws have included the guiding principles of 
ecologically sustainable development (esD). If the 
bold vision of the White Paper becomes a reality, three 
of these – the precautionary principle, biodiversity and 
ecological integrity as a fundamental consideration, 
and internalising environmental costs (including 

the ‘polluter pays’ principle) – will be consigned 
to history. This would be a significant retrograde 
step for environmental and social considerations 
in NSW planning decisions – from plan-making, to 
environmental assessment, approvals and conditions.

There are nine objects in the Planning Bill. These 
broadly correlate with the current EP&A Act objects, 
but with a greater economic emphasis. Like the 
current Act, the Bill has no overarching object (for 
example, ‘achievement of ecologically sustainable 
development’). This can be problematic as it allows 
for wide discretion in interpreting and prioritising 
competing objects. However, the clear emphasis in the 
Bill and White Paper is on facilitating economic growth, 
faster approvals and less oversight or ‘concurrences’ 
from environmental agencies.10

On the issue of ESD principles, the first object in 
the Planning Bill is to promote ‘economic growth 
and environmental and social well-being through 
sustainable development’. Under the draft Bill, 
‘Sustainable development is achieved by the integration 
of economic, environmental and social considerations, 
having regard to present and future needs, in decision-
making about planning and development.’

This new and vague definition of ‘sustainable 
development’ only briefly refers to two ESD concepts 
– the integration principle (‘of economic, environmental 
and social considerations’), and intergenerational 
equity (expressed broadly in the Bill as considering 
‘present and future needs’). 

Three other fundamental ESD principles, noted above, 
have fallen off the agenda. These principles have been 
enacted in over 50 NSW laws, and many more across 
Australia and overseas.11 By contrast, two of Australia’s 
most recent planning overhauls – in Queensland and 
the ACT – as well as national environmental laws, place 
ESD principles front and centre.12

Our concern is not so much the change of name 
(from ‘ESD’ to ‘sustainable development’ in NSW), 
but with it, the loss of an important decision making 
framework. A 21st century planning system needs to 
prioritise and implement the principles of ecologically 
sustainable development, not a watered-down concept 
of integrated decision-making. In our view, the Planning 
Bill needs to be amended to place ESD at the apex 

(2013) 95 IMPACT! 3

“Without significant changes, the White Paper and draft 
legislation could jeopardise an unparalleled opportunity for 
genuine integration of economic, social and environmental factors 
to achieve ecologically sustainable development in NSW.”
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of the planning system, and to apply its principles 
(alongside other decision making factors) when making 
planning and development decisions.

2.  Community Participation Charter – 
inclusive but unenforceable?

The White Paper proposes to put public participation 
at the centre of planning – via a Community 
Participation Charter (Charter) with seven high-
level principles for public engagement. The Charter 
concept is a welcome inclusion in the Bill, but firm 
details for this novel approach have been left to future 
Community Participation Plans and guides. This is 
proving problematic, given that consultations on 20-
year regional plans, which should be guided by the 
Charter, have already started.13 Submissions on the 
draft Sydney Metropolitan Strategy (affecting up to 
two-thirds of NSW residents) closed the same date 
as White Paper submissions. This means the bulk 
of engagement on the State’s most significant new 
regional plan may be over before the Charter, planning 
laws and Community Participation Plans are finalised.

The issue of timing aside, what is principally concerning 
is that it may be impossible to require or enforce 
compliance with the Community Participation Charter in 

practice. Part 2 of the Planning Bill is devoted entirely to 
‘Community participation’, and it sounds encouraging. 
For example, it appears to require planning authorities 
to develop Community Participation Plans that comply 
with the Charter, and exercise functions consistently 
with the Charter.14 However, at Part 10 of the Bill, this 
obligation is undercut by a wide-ranging clause stating 
that all of Part 2 is ‘not mandatory’.15 This means that 
Community Participation Plans could not be challenged 
if they don’t stack up to the Charter.

In principle, a general shift to upfront engagement 
certainly has its advantages, both for engaging 
the community and for resolving areas of recurrent 
conflict. However, there is a high risk of overburdening 
the community – most of whom start from a very low 
level of planning literacy or interest – as they come to 
grips with new plans and assessment approaches that 
will radically alter how people can ‘have a say’ (see 4 
below). Motivating, upskilling and listening to a wide 
range of community members will require significant 
additional time, expertise and resources.16

To ensure the legitimacy of this centrepiece of the 
reforms, the Community Participation Charter needs 
to be binding. The public need the assurance and 
accountability that plan-makers will match the Charter’s 
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intentions with actions. The Charter’s principles – and 
their implementation in community participation plans 
– should also ensure that people have the information, 
advice and input they need to plan the communities 
and environments they want to live in.

3.  strategic plans and principles –  
locking in an imbalanced approach?

EDO NSW supports a comprehensive strategic 
planning framework set out in law.  The White Paper 
and the Planning Bill (Part 3) set out 10 strategic 
planning principles to guide a hierarchy of State, 
regional, subregional and local plans. Several 
principles deal with appropriate governance measures, 
including community participation, accessibility and 
evidence-based planning. Other principles have a 
clear economic focus.

Critically, none of these principles deal with improving 
or maintaining environmental outcomes, assessing 
environmental pressures and cumulative impacts of 
multiple projects in an area or catchment, or preparing 
for climate change via mitigation and adaptation. This 
is despite recommendations from the Government’s 
independent review panel to include these factors 
in the new planning system.17 A recent Productivity 
Commission report on barriers to adaptation also 
noted that ‘a range of instruments could be used to 
manage climate change risks in land-use planning.’ The 
Commission encourages a ‘risk management approach’ 
and ‘transparent and rigorous community consultation 
processes’ to get there.18 Despite the White Paper’s 
commitment to evidence-based planning, the Planning 
Bill remains silent on climate change and cumulative 
impact assessment. We believe the draft strategic 
planning principles must be amended and supported 
to achieve environmental outcomes.

Turning to the strategic plans themselves, the challenge 
for State and local governments will be to attract and 
sustain meaningful engagement on multiple levels of 
plans without overwhelming communities. There is 
also a broader concern that, applying the strategic 
principles above, the various plans will prioritise 
economic targets without sufficient integration of 
social and environmental values. We briefly address 
each type of plan below.

High-level NSW Planning Policies (to replace 
current State Environmental Planning Policies) will set 
critical standards on around a dozen key issues such 
as housing, employment, mining and environmental 
protection. Lower-level strategic plans must be 
consistent with these Policies. They are to be Cabinet-
endorsed and made by the Planning Minister, but not 

subject to parliamentary or judicial oversight.19 We 
don’t yet have a sense of what these Policies will 
look like or their level of detail. If these Policies do not 
adequately protect the environment and foster social 
outcomes, we are concerned that subsequent plans 
will be ‘locked in’ to growth-focused policies, rather 
than an integrated approach to ESD.

Similarly, we recommend that Regional Growth 
Plans should require balanced and ‘ecologically 
sustainable’ development that promotes community 
wellbeing. The draft Bill gives planning authorities 
broad discretion on whether or not to incorporate 
specific environmental aims and targets (cl 3.5(2)
(d)). We believe these second-tier plans should 
adopt national, State and regional natural resource 
management (nRM) targets, ranging from native 
vegetation and biodiversity strategies to pollution limits 
and water quality.20 Agencies and communities have 
invested significant time and resources developing 
environmental strategies and targets. NSW must 
not miss this opportunity to now embed these in the 
planning system – particularly if we are serious about 
‘evidence based, whole of government’ strategic 
planning.

In turn, the proposed Subregional Delivery Plans 
should build-in urban sustainability, climate change 
responses, and a triple bottom line focus. Subregional 
Planning Boards should be required to exercise their 
functions to achieve ESD, as the new overarching 
planning objective.

Given the ‘line of sight’ consistency throughout the 
plan hierarchy, the system needs to minimise the risk of 
top-down determinism in Local Plans. Otherwise, local 
preferences could be shoe-horned into pre-set State 
priorities, to the detriment of community engagement. 
In addition, the White Paper’s new approach to local 
zoning (fewer, broader zones) and ‘development 
guides’ (in place of Development Control Plans) 
requires further practical explanation and analysis. Any 
zoning system must ensure sensitive environmental 
and heritage areas have at least equivalent protections 
to existing Local Environmental Plans.

Finally, communities may be sceptical of a strategic 
planning process that calls for upfront engagement 
and certainty on residents’ part; while providing 
additional developer rights to vary standards, ‘spot 
rezone’ sites,21 appeal development decisions, or seek 
‘strategic compatibility certificates’ to leapfrog the 
local planning phase. More equitable community and 
developer rights would do much to restore public trust.

(2013) 95 IMPACT! 3
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4.  Code-based development assessment – 
all targets, no limits?

At the project-level development assessment stage, 
the biggest change in the White Paper’s approach 
is to introduce ‘code assessment’ as the new, and 
predominant, assessment track. Code assessment 
proposes to transform community consultation 
on neighbourhood development across a range 
of residential, commercial and industrial projects. 
In principle, codes are to apply only to low-risk 
development with ‘no significant impacts’,22 but remain 
separate to smaller-scale ‘complying development’ 
which will continue. 

The new Codes will require development standards 
to be set upfront in the Local Plan (via community 
consultation, with some State-level requirements). 
Most controversially, this will remove site-by-site 
consultation for code-based development proposals. 
Furthermore, local councils would have to approve 
projects that comply with a Code within 25 days, or 
trigger a developer’s appeal right to the Land and 
Environment Court. The White Paper sets a mandatory 
target of 80% code assessed development (or smaller-
scale exempt and complying proposals) within 5 years. 
Under-performing councils’ code standards would be 
replaced with departmental guides.

It is a high-stakes proposal from a community 
engagement perspective – and it’s safe to say the 
wider public know very little about code assessment 
at this formative stage. Clearly, no one wants a system 
where – say, two years from now – there is just as 
much angst about neighbouring development, but far 
less the community can say or do about it. There needs 
to be greater community understanding and input 
about codes (and their limits and safeguards) before 
setting ambitious targets.

Code assessment could certainly deliver faster 
approvals for developers – but in our view the quid pro 
quo should be a commitment to high-quality building 
design and nation-leading sustainability requirements. 
Unfortunately, while the White Paper includes a 
chapter on building design and certification, there is no 
commitment to update or expand the BASIX building 
sustainability tool (currently limited to housing) to 
provide for better water, energy and material efficiency 
across residential, commercial and industrial codes. 
Nor does the White Paper start from the premise of 
incentivising environmentally-friendly design through 
code assessment, despite its references to ‘low 
impact’ development.

All that being the case, the White Paper gives no 
evidentiary basis for the assumption that 80% of 

developments can be code-assessed without any 
significant or cumulative environmental impacts. If code 
assessment proceeds, clear limits and safeguards will 
be very important. For example:

 •  Codes should be excluded from all areas of high 
conservation value, environmental sensitivity and 
cultural heritage significance.

 •  Codes will also need to deal with cumulative impact 
considerations (the combined impact of thousands 
of fast-tracked medium-scale developments) and 
deal with interfaces between built-up areas and 
more sensitive areas.

 •  The Government also needs to rule out code 
assessment for ‘State Significant Development’ 
(SSD). Under the existing EP&A Act (but not the 
Planning Bill), SSD automatically requires an 
Environmental Impact Statement.

5.  Appeals and enforcement – letting in the 
light, or shutting out accountability?

A final aspect of the White Paper goes to the heart 
of access to justice and accountability under the 
new planning system – community rights to appeal 
the merits of a decision, and rights to challenge legal 
errors and breaches through ‘civil enforcement’. These 
will be critical if the Government is to make good on its 
State Plan goal to ‘Restore confidence and integrity in 
the planning system’.

Developers’ rights to review and appeal decisions will 
expand under the White Paper proposals, including 
where a council refuses a ‘spot rezoning’ application, or 
fails to approve code-based development applications 
within 25 days.

On the other hand, there will be no third party appeal 
rights if a code-based development is approved that 
exceeds agreed criteria (the public must instead rely 
on limited consultation rights in future Community 
Participation Plans). Furthermore, where the Planning 
Assessment Commission (PAC) holds a public hearing 
– which can be requested at the Planning Minister’s 
discretion23 – objectors and developers will continue to 
lose merit appeal rights against major project decisions. 
Assuming the PAC continues to approve most projects, 
this will disproportionately affect community objectors. 
In summary, the new system further entrenches the 
inequity between developer appeals and community 
rights to independent accountability through the courts. 

As the ICAC reiterated in its submission on the White 
Paper, ‘The limited availability of third party appeal 
rights under the proposed system means that an 
important disincentive for corrupt decision-making 
is absent.’24 In NSW, less than 1% of local council 
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decisions are appealed on the merits, and Planning 
Department statistics show that 99 out of 100 of these 
appeals are brought by developers, not community 
members.25 But the benefit of third-party appeal rights 
goes beyond the few cases where they are exercised. 
The very existence of such rights puts decision-makers 
on notice, and leads to better decisions and greater 
community confidence.26

On civil enforcement, consultations to date reveal 
widespread support for ‘open standing’ in the NSW 
planning system. This allows anyone to enforce a 
breach of the law in court (provided they can afford 
it). The White Paper proposes to retain open standing. 
However, the draft Planning Bill could seriously 
undermine this ‘iconic right’, by curtailing the public’s 
ability to challenge a range of legal errors or breaches 
in court. This includes in fundamental areas such 
as community participation, strategic plans, and 
challenges under planning or pollution laws that would 
invalidate development consents for SSD or State 
Infrastructure Development.27 

EDO NSW has raised these concerns with the 
Planning Department, and we are continuing to seek 
changes that will maintain access to justice. In our view, 
the full force and spirit of open standing rights must be 
retained if these reforms are to have legitimacy. 

Overall, the imbalance of review and appeal rights 
between developers and community members 
will continue to limit community confidence in the 
system. The draft legislation should therefore be 
amended to restore accountability, and put the 
community on an equitable footing when it comes to 
appeal, review and civil enforcement rights.

Conclusion

It remains to be seen how seriously the NSW 
Government takes the community’s views on the 
scaffolding of the new planning system. To date 
though, many community and local councils’ calls 
for a more balanced and sustainable system – 
socially, environmentally and economically – remain 
unanswered.

EDO NSW believes fundamental changes are 
needed to chart a better course for the planning laws. 
Five major improvements would bolster community 
confidence in the Government’s consultation process, 
and show that it is serious about creating sustainable 
paths to land use planning, economic development 
and environmental protection:

 1.  Place ecologically sustainable development at the 
apex of the planning system, and apply all of its 
principles in legal decision-making.

 2.  Boost the status of the Community Participation 
Charter to make sure it is binding on planning 
authorities, and meaningful to communities.

 3.  Integrate environmental outcomes and 
sustainability requirements upfront in the strategic 
planning principles, including cumulative impact 
considerations and climate change readiness. 
Public participation and environmental outcomes 
must flow through the cascade of strategic plans.

 4.  Set and communicate clearer limits, safeguards 
and environmental design incentives around code-
based development assessment.

 5.  Restore accountability by putting the community 
on an equitable footing for appeal, review and 
civil enforcement rights – in areas like community 
participation, developments that significantly 
exceed set standards, and projects with the 
biggest likely impacts.

These changes would help to build a positive legacy 
for the new planning laws, with shared benefits for 
NSW communities, businesses, governments and the 
environment – now and in the decades to come.

Postscript

In September 2013, the NSW Planning Minister 
announced changes to the Planning Bill prior to 
its introduction into Parliament.28 According to the 
announcement, the changes will include: 

 •  Allowing councils to modify the State-wide codes to better 
reflect their local area

 •  Code assessable development will only apply to nominated 
growth areas …

 •  The target for code assessable developments has been 
removed entirely

 •  Councils will be made to prepare Neighbourhood Impact 
Statements if they intend to implement code assessable 
development

 •  The full range of current land zonings will remain as they are 
 •  Appeal rights will remain as they are and
 •  Local and State heritage protections will continue.

On the whole these changes are positive steps. 
Important work remains to:

 •  Re-centre our planning laws on a more ecologically sustainable 
footing (see above). 

 •  Engage, inform and empower communities on difficult decisions 
that shape their cities, towns and regions. 

 •  Limit opportunities to exceed community-agreed plans and 
development standards.

 •  Coordinate whole-of-government decision-making, without 
usurping the expertise and powers of agencies such as the 
Office of Environment & Heritage and EPA.

 •  Apply a proportionate approach to assessing major projects, 
by ensuring projects with the greatest impacts receive the 
greatest scrutiny.

(2013) 95 IMPACT! 3
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Introduction

The terrestrial, coastal and marine ecosystems of the 
Pacific are of crucial social, economic and environmental 
significance both regionally and internationally. Key to 
conserving those ecosystems is improving the capacity 
of local lawyers and communities to assert their rights 
and develop their local laws. EDO NSW’s International 
Program3 is therefore focused on building the capacity 
of environmental lawyers in the Pacific region. 

Against this backdrop, this article has a specific 
focus: it considers the framework established under 
the Organisation for Economic Co-operation and 
Development (OeCD) Guidelines for Multinational 
Enterprises (Guidelines) as a potential forum for 
resolving environmental disputes. It includes an outline 
of the complaints procedure under the Guidelines 
(referred to as the “specific instance procedure”), 
a discussion of sections of the Guidelines that are 
relevant to environmental disputes, an account of a 
Colombian case study, and a consideration of the pros 
and cons of the specific instance procedure based on 
EDO NSW’s involvement in an ongoing dispute under 
the Guidelines involving a mining company in the South 
Pacific.

Remedial options for local communities 
dealing with multinational companies

A local community faced with an environmental dispute 
with a multinational company can potentially seek 
recourse in a range of jurisdictions or forums. These 
include domestic law, foreign laws with extra-territorial 
operation, or the “soft” law of international institutions. 
Of course, the availability and effectiveness of these 
options will vary from case to case, and generally 
depend on  the factual and legal context, the pros and 
cons of each relevant jurisdiction or forum, the financial 
resources of the community, and the type of legal 
representation available. 

The starting point for a local community will be 
considering their options under domestic laws. Key 
considerations include:

 •  The existence and willingness of local authorities 
to take action – in public interest environmental 
law cases, swift action by the relevant government 
agency is likely to be the best solution.

 •  Causes of action available either under common 
law or statute – what legal claims can be made? 
Typical environmental cases include common law 
claims in negligence or nuisance, applications for 
judicial review of administrative decisions, and 
actions prosecuting a breach of an environmental 
statute.

 •  Standing to enforce rights – does the claimant have 
the legal right to bring the proceedings? Standing to 
bring a claim generally arises because the claimant 
is directly affected by, or has the appropriate 
connection to, the issues in dispute. Standing can 
also be granted by statute.

 •  Issues related to the effective administration 
of justice in the relevant jurisdiction, including 
adequacy of legal representation and effectiveness 
of the courts.

If for one or more reasons, domestic law is not available 
or likely to be ineffective, the community may wish to 
consider their options under foreign or international 
law.

Laws of extra-territorial application, such as the Alien 
Torts Statute,4 can be useful in certain circumstances 
for deterring or restraining multinational companies 
from engaging in environmentally damaging activities, 
or seeking compensation following such activities. 
However, extra-territorial laws are extremely rare and 
indeed the Alien Torts Statute is presently one of a 
kind.5 Further, pursuing such a claim requires the sort 
of legal expertise that is likely to be beyond the reach 
of any local community groups unable to obtain highly 
specialised and well-resourced external assistance. 
In addition, the recent decision in Kiobel v Royal 
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Dutch Petroleum Company6 in the United States 
(us) Supreme Court will be an obstacle for claimants 
seeking to sue non-US companies for conduct outside 
of the US, in US Courts. 

A real alternative to domestic laws and foreign laws of 
extra-territorial operation are the “soft” (or non-binding) 
laws of international institutions which essentially 
comprise a range of often overlapping international 
frameworks. These include the complaints mechanisms 
under various United Nations bodies;7 the World 
Bank Inspection Panel8 and Compliance Advisor 
Ombudsman;9 the Asian Development Bank Special 
Project Facilitator;10 and the focus of this article, the 
dispute resolution procedures under the Guidelines.11 

“A real alternative to domestic 
laws and foreign laws of extra-
territorial operation are the 
“soft” (or non-binding) laws 
of international institutions 
which essentially comprise 
a range of often overlapping 
international frameworks.”

OeCD guidelines for multinational 
enterprises

Background

The Guidelines are part of the 1976 OECD 
Declaration on International Investment and 
Multinational Enterprises (Declaration), which was 
most recently reviewed in 2011. The Declaration is a 
policy commitment by adhering countries to promote 
open and transparent international investment and to 
encourage multinational enterprises to make positive 
social and economic contributions in the countries in 
which they operate. It was made in response to calls 
for increased regulation of multinational corporations in 
a decade where their activities in developing countries 
were attracting greater scrutiny.12

The Declaration consists of four key elements:

 •  The Guidelines: Recommendations by governments 
to multinational enterprises operating in or from 
adhering countries for the purposes of promoting 
responsible business conduct.

 •  National Treatment: An undertaking by adhering 
countries to accord to foreign-controlled enterprises 
no less favourable treatment than that accorded to 
domestic enterprises in like situations.

 •  Conflicting requirements: An agreement that 
adhering countries will cooperate so as to avoid or 
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minimise the imposition of conflicting requirements 
on multinational enterprises.

 •  International investment incentives and 
disincentives: Recognition by adhering countries of 
the need to strengthen their cooperation in the field 
of international direct investment.

The Guidelines establish voluntary principles, 
standards, and a global framework for dispute resolution 
to promote responsible business conduct. They seek to 
cover all areas of business ethics, including: information 
disclosure; human rights; employment and industrial 
relations; environment; combating bribery; consumer 
interests; science and technology; competition; and 
taxation.

These principles and standards operate as a “soft” 
instrument of international law, that is, they are not 
binding on multinational companies. However, the 
global regulation of multinational companies is such 
that the Guidelines are one of the few mechanisms 
available for holding them to account. This is because 
international law does not regulate multinational 
corporations, but rather relates to state parties, and 
domestic law in many developing countries, can often 
be inadequate or poorly enforced.

Implementation and the specific instance 
procedure

Observance of the Guidelines is supported by an 
innovative implementation mechanism: each adhering 
country is required to set up a National Contact 
Point (nCP) and through its NCP, is responsible for 
promoting the Guidelines and helping to resolve issues 
arising under them. 

NCPs can vary in form and structure and may include 
a senior government official, government office or an 
interagency group.13 The Australian NCP is the Foreign 
Investment Review Board.14

Complaints under the Guidelines are referred to as 
“specific instances” and the complaints procedure, 
the “specific instance procedure”. Essentially, the 
specific instance procedure is a process in which the 
NCP facilitates a conciliation or mediation regarding 
a complaint raised in relation to a breach of the 
Guidelines.

Where a complaint concerns activities taking place in 
an adhering state, the NCP responsible for facilitating 
the specific instance procedure will normally be the 
NCP of that state. Where the complaint concerns the 
activities in a country which is not an adhering state, 
the relevant NCP will normally be the NCP of the home 
country of the company in question.

Any interested party can file a specific instance or 
complaint under the Guidelines.15 This opens the door 
for NGOs to access the specific instance procedures; 
indeed NGOs form the largest group of organisations 
utilising this process.

Each NCP issues their own tailored information in 
relation to the specific instance procedure. However, 
complaints are generally documents setting out 
the identity of the parties, their connection to the 
issues raised, the relevant parts of the Guidelines, 
and a detailed description of the activities which the 
complainant says are in breach of the Guidelines.16

There are generally three stages involved in a specific 
instance procedure:

 •  Stage 1: receipt of complaint to initial assessment.

 •  Stage 2: acceptance of a case to conclusion of 
mediation or proceedings.

 •  Stage 3: drafting and publication of final statement 
or report.

Relevantly, in assisting parties to deal with the issues 
in a complaint, the Guidelines state that the NCP will:17

 1.  Make an initial assessment of whether the issues 
raised merit further examination and respond to 
the parties involved.

 2.  Where the issues raised merit further examination, 
offer good offices to help the parties involved to 
resolve the issues. For this purpose, the NCP will 
consult with these parties and where relevant:

   a)  seek advice from relevant authorities, 
and/or representatives of the business 
community, worker organisations, other non-
governmental organisations, and relevant 
experts;

   b)  consult the NCP in the other country or 
countries concerned; 

   c)  seek the guidance of the [Investment] 
Committee if it has doubt about the 
interpretation of the Guidelines in particular 
circumstances;

   d)  offer, and with the agreement of the parties 
involved, facilitate access to consensual and 
non-adversarial means, such as conciliation 
or mediation, to assist the parties in dealing 
with the issues. 

 3.  At the conclusion of the procedures, and after 
consultation with the parties involved, make the 
results of the procedures publicly available, taking 
into account the need to protect sensitive business 
and other stakeholder information, by issuing:
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   a)  a statement when the NCP decides that 
the issues raised do not merit further 
consideration. The statement should at a 
minimum describe the issues raised and the 
reasons for the NCP’s decision;

   b)  a report when the parties have reached 
agreement on the issues raised. The report 
should at a minimum describe the issues 
raised, the procedures the NCP initiated in 
assisting the parties and when agreement 
was reached. Information on the content of 
the agreement will only be included insofar 
as the parties involved agree thereto;

   c)  a statement when no agreement is reached 
or when a party is unwilling to participate 
in the procedures. This statement should 
at a minimum describe the issues raised, 
the reasons why the NCP decided that 
the issues raised merit further examination 
and the procedures the NCP initiated in 
assisting the parties. The NCP will make 
recommendations on the implementation 
of the Guidelines as appropriate, which 
should be included in the statement. Where 
appropriate, the statement could also 
include the reasons that agreement could 
not be reached. 

The procedure does not offer any sanction beyond the 
possibility of an adverse public report. The process has 
nonetheless appeared to be useful on many occasions. 
This may be because multinational companies are 
aware of the potentially significant impacts on their 
operations, shareholder activity and creditors if they 
receive international attention for gross violations of 
international standards.

scope of the OeCD guidelines in relation to 
environmental issues

section VI of the Guidelines – environment

The Guidelines have a specific section devoted to 
environmental issues.18 Although broadly worded 
and non-binding, the environmental standards in the 
Guidelines are grounded in sound principle. That is, 
the standards reflect the principles and objectives 
contained in the Rio Declaration on the Environment and 
Development, and take into account such instruments 
as the Convention on Access to Information, Public 
Participation in Decision-making, and Access to Justice 
in Environmental Matters (Aarhus Convention), and 
the International Organisation for Standardization 

(IsO) Standard on Environmental Management 
Systems.19

More specifically, under this section, the Guidelines 
state that enterprises should, among other things:20

 •  establish and maintain appropriate environmental 
management;

 •  publicly disclose in a timely fashion the potential 
environmental, health and safety impacts of their 
activities;

 •  engage in adequate and timely consultation with 
communities directly affected by the environmental, 
health and safety policies and their implementation;

 •  observe the precautionary principle.

The Guidelines encourage companies to improve 
environmental performance in those countries which 
may not have high environmental controls by applying 
the practices used by the company in countries which 
have more stringent requirements. The Guidelines do 
this by encouraging enterprises to adopt “technologies 
and operating procedures in all parts of the enterprise 
that reflect standards concerning environmental 
performance in the best performing part of the 
enterprise.”21 

section III of the Guidelines – disclosure, 
and other sections

As well as the disclosure requirements set out above, 
the Guidelines provide for general standards relating 
to disclosure which may be relevant to environmental 
disputes. Amongst other matters, the Guidelines 
provide that enterprises should:

 •  ensure that timely and accurate information is 
disclosed on all material matters regarding their 
activities;22 

 •  apply high quality standards for accounting, 
and financial as well as non-financial disclosure, 
including environmental and social reporting where 
they exist. The standards or policies under which 
information is compiled and published should be 
reported.23

Further and interestingly, paragraph 33 of the OECD 
commentary that accompanies the Guidelines states 
that “[t]he Guidelines also encourage a second set of 
disclosure or communication practices in areas where 
reporting standards are still evolving, such as, for 
example, environmental and risk reporting.”

In countries where it is difficult to obtain information 
about the environmental impact of an activity being 
carried out by a multinational company, there is scope 
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to use the Guidelines to require that such information 
be provided to the community and that consultation 
takes place.

In addition to those sections in the Guidelines dealing 
with the environment and disclosure, the human rights24 
and “General Policies”25 sections may also be relevant 
to environmental disputes. With regard to the former, 
companies are encouraged to respect internationally 
recognised human rights, while the latter encourage 
enterprises (amongst other things) to contribute to 
economic, environmental and social progress with a 
view to achieving sustainable development.

the Guidelines in practice

some statistics

Since 2000, over 300 requests to consider specific 
instances have been lodged with NCPs globally.26 Of 
these, the largest number of complaints have been 
lodged in the United States (44) and the United 
Kingdom (26). Six complaints have been lodged with 
the Australian NCP. The complaints raised concern a 
range of sectors, including the mining, manufacturing, 
agriculture, water and electricity generation, and 
finance. In the 2012 reporting year, 28 new specific 
instances were raised; by far the largest number of 
these concerned the mining sector. NGOs and then 
trade unions formed the largest category of entities 
lodging the complaints in the 2012 reporting year. 

Case study: the BhP- Cerrejón specific 
instance

The Cerrejón Coal dispute between a number of 
Colombian communities and BHP-Billiton is an 
interesting case study of the specific instance 
procedure. Cerrejón Coal is one of the largest open-
cut coal mines in the world and is co-owned by BHP-
Billiton (Australia), Anglo-American (UK) and Xstrata 
(Switzerland). The dispute principally concerned 
the alleged forced relocations of local communities 
to make way for mine expansion but also dealt with 
a range of other issues including air quality. The 
complaint was initiated with the Australian NCP in 
respect of BHP-Billiton and a subsequent complaint 
was lodged with the Swiss NCP in respect of Xstrata. 
The principal complainant was a community from 
the township of Tabaco. It was joined by five other 
communities. The specific instance procedure ran for 
23 months from July 2007 to June 2009.

After an initial meeting, the dispute was suspended 
for 14 months pending the outcome of a review of 
Cerrejón’s corporate social responsibility practices and 

its relationship with neighbouring communities. The 
review was conducted by an independent international 
panel commissioned by the company. The review 
resulted in a series of findings and recommendations 
which, for the most part, addressed the concerns of 
the local landowners and their desire for resettlement.

In December 2008, a historic settlement was reached 
between Cerrejón and the Tabaco community, resolving 
legacy issues and clearing the way for sustainable 
development.27 It appears that this agreement was the 
culmination of many years of action by the community 
including legal proceedings instituted in Colombian 
courts. The complaints under the OECD guidelines 
were one aspect of the many different actions taken by 
the communities.28

As for the other 5 communities, their resettlement issues 
were left unresolved at the conclusion of the specific 
instance procedure. The Australian NCP closed the 
specific instance on the basis that the substantive 
issues had been dealt with: the Tabaco community 
achieved a settlement and there was an established 
process for managing the other issues. This decision 
was made despite the complainants’ opposition to the 
Australian NCP making a final determination in relation 
to the five other communities.

In this example, the NCP allowed for expert input into 
the process and that input was significant for enabling 
the two parties to come to a workable solution. The 
informal nature of the proceedings allowed for flexibility 
and meaningful engagement between the parties. 
Whilst not all parties left the mediation satisfied, this 
case does appear to be one example of how the 
specific instance procedure can be used to achieve 
real outcomes. 

Observations on the specific instance 
procedure

The EDO NSW is currently involved in a specific 
instance procedure involving the actions of a major 
mining company in the South Pacific region. While 
neither the complainants, the company involved 
nor the NCP were based in Australia, the mediation 
process occurred in Sydney as it was convenient to 
the parties and because Australia was regarded as a 
neutral forum. As the process is ongoing at the time of 
writing, we cannot comment on the specific facts but 
can make some general observations.

Of significance is that the transparency standards 
under the Guidelines are much higher than under local 
laws in many developing countries. 
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Furthermore and based on our experience, benefits of 
the OECD specific instance procedure are that it may 
permit:

 •  a quick method to escalate issues to high level 
within company management; 

 •  face to face contact between the community group 
and senior company representatives in a mediation; 

 •  dealing directly with key decision makers around 
the mediation table unfiltered through layers of 
lawyers; 

 •  the ability to build direct relationships with company 
representatives; a process with the advantage of a 
mediator who may cajole parties into positions they 
may otherwise be reluctant to take; 

 •  the costs of the mediator is normally borne by the 
relevant NCP or OECD government; and

 •  a process with no potential for costs orders against 
the complainants.

For those in developing countries, additional benefits 
of the OECD procedure are that:

 •  the complaint can deal with activities even though 
they may be authorised by local laws or licences if 
they fall well short of international standards;

 •  the process sidesteps issues that may exist with the 
effectiveness of local court systems;

 •  holding the process in a third country, such as 
Australia, can mean local communities may be able 
to access additional legal assistance;

 •  it is often easier to reach settlements when the 
overseas head office of the company is directly 
involved, as is typically the case in complaints under 
the OECD process.

The downsides of the OECD procedure are:

 •  the lack of compulsory powers to obtain documents; 

 •  a greater difficulty in gaining admissions in light of 
the informal nature of the process;

 •  that confidentiality requirements may limit the ability 
to use information gained in the process publicly or 
in other forums;

 •  during the pendency of a specific instance, 
communities may find themselves prevented 
from pursuing other advocacy options, including 
litigation; 

 •  the lack of any final adjudication by a neutral person; 
and

 •  the lack of any sanctions or an ability to force an 
intransigent company to change its conduct.

Communities and their representatives are well advised 
to place any mediation agreement, and in particular 
any confidentiality clauses, under the microscope. 
This is to ensure that the agreement is fair, does not 
unduly restrict them from using their own information 
or information in the public domain outside of the 
mediation process, and will help them to achieve the 
desired outcomes.

Clearly, there are also incentives for multinational 
enterprises to engage in the OECD process in good 
faith as the process provides (inter alia): 

 •  a convenient and relatively inexpensive forum 
for mediating and resolving disputes to avoid 
the potentially significant impacts of unresolved 
disputes on business;

 •  an opportunity for global heads within organisations 
to meet community leaders and to understand and 
lead the resolution of real issues;

 •  a means of clearly understanding and quantifying 
legal and other risks;

 •  an opportunity to fulfill their corporate social 
responsibility commitments by not only attending 
the mediation but also taking active steps to solve 
problems; 

 •  for the possibility of an adverse public report against 
the company by an NCP.

Conclusion

In the mediation in which EDO NSW was involved, 
participants across a range of specialisations invested 
considerable time and money to meet and engage in 
face to face discussions. It was a committed process. 

While face to face meetings offered a different 
dynamic to court processes, it is equally clear that 
litigation can potentially assist in obtaining meaningful 
outcomes for local communities. The community and 
its representatives will need to carefully consider their 
legal options and ultimately weigh the outcomes likely 
to be achieved against the potential costs of each 
available option. The OECD process can be resource 
intensive, however, through strategic management 
of the dispute by complainants, has the potential to 
deliver material outcomes, as seen in the Cerrejón Coal 
example. Clearly, the commitment of the multinational 
enterprise in question needs to be procured, and 
without this, the gains to be derived from the OECD 
process may be limited.
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In a costs judgment delivered on 12 September 2013, 
the NSW Land and Environment Court found that a 
coal seam gas (CsG) case brought by EDO NSW on 
behalf of the Fullerton Cove Residents Action Group 
(Fullerton) “epitomises the very concept of litigation 
properly brought in the public interest.”2 

It was on this basis that the Court ordered that, 
even though the resident group was unsuccessful in 
overturning government approval of CSG pilot wells at 
Fullerton Cove, they should not have to pay the legal 
costs of the NSW Department of Trade & Investment 
(Department) in responding to the case. 

Significantly, the Court also ordered that the 
Department pay the legal costs of the residents group 
in disputing the costs of the court case.

The findings of the Court emphasise the importance of 
ensuring that genuine public interest litigants are not 
deterred from taking cases to Court for the purpose 
of protecting the environment and advancing the law. 
The matters considered in the judgment assist parties 
to public interest cases in better understanding and 
defining the scope of what is meant by “public interest 
litigation”. The judgment also serves as a caution to 
respondents (including government departments) who 
seek to pursue public interest litigants for costs.

the litigation

Fullerton filed judicial review proceedings in the Court 
in August 2012 against approval of Dart Energy’s CSG 
pilot project at Fullerton Cove near Newcastle, NSW. 

Fullerton Cove case “epitomises” 
public interest litigation
Elaine Johnson1

Fullerton Cove. Photograph: © Sue Walker.
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The pilot project proposed CSG wells that would 
extract gas and water continuously from depths of 
800-900 metres for at least 12 months, with an option 
to extend operations to two years. The site itself is 
located on a floodplain, adjacent to an internationally-
listed wetland (the Hunter Estuary Wetlands), in a 
drinking water catchment and in the middle of a quiet 
rural-residential area.

The residents of Fullerton Cove went to Court 
because they were concerned that there had been no 
groundwater assessment for the impact of the project 
on deep and shallow aquifers, and that there had been 
an inadequate assessment of biodiversity at the site. 
They sought orders that the approval be overturned so 
that a full Environmental Impact Statement (eIs) could 
be prepared to assess impacts on threatened species, 
endangered ecological communities, and important 
aquifers.

The project was highly controversial, in particular for 
its proximity to residents and the wetlands, and for 
the unknown impacts on groundwater. A nine-day 
blockade took place at the drill site in August, which 
was finally cleared by police. At that time, Fullerton 
was successful in obtaining an injunction against Dart 
Energy to stop the drilling of the wells until the main 
case had been heard.3 This was the first time a Court 
had issued an injunction to stop CSG in NSW. 

After the injunction was granted, the main proceedings 
were expedited, and a five-day hearing took place 
in October 2013, some six weeks later. The hearing 
covered several complex legal arguments, in particular 
in relation to the admissibility of expert evidence, the 
jurisdiction of the Court, and whether the significance 
of the environmental impact was a “jurisdictional fact” 
to be determined by the judge. 

On 28 March 2013, the Court dismissed Fullerton’s 
case, finding that on the facts, the groundwater and 
biodiversity assessments met the standards set by 
Part 5 of the Environmental Planning and Assessment 
Act 1979 (ePA Act), even without a full groundwater 
assessment or EIS.4 Days later, Dart announced that 
it was leaving the site in any event, due to stricter 
government controls on CSG development.

the hearing on costs

The normal rule on costs is that the losing party must 
pay the costs of the winning party. After Fullerton lost 
the main case, Dart Energy advised that it would not 
pursue the residents for its legal costs. In an unusual 
move, the Department decided to actively pursue the 
residents for its own costs, without Dart Energy.

The residents group sought a special costs order 
under Rule 4.2 of the Land and Environment Court 
Rules 2007 (LeC Rules) on the basis that the case 
was public interest litigation. Rule 4.2 specifically 
states that if a case is brought in the public interest, 
the Court has the discretion to order that each party 
pay its own costs.

A number of arguments were advanced by the 
Department as to why this case was not public interest, 
all of which were rejected by the Court. While there are 
no set criteria for determining whether a case is public 
interest litigation, a particular analytical approach has 
been established by the Land and Environment Court.5 
The application of this analysis by Justice Pepper in 
this case assists in understanding and defining some 
of the elements of “public interest” cases. It is therefore 
useful to consider the Court’s findings in respect of 
each of the Department’s key arguments. 

Fullerton’s motivations in bringing the case

During the hearing on costs, the Department 
submitted that Fullerton was not concerned about the 
environment, but rather opposed CSG at Fullerton 
Cove to protect the private interests of residents. In 
support of this submission, the Department pointed to 
the following facts:

 1.  In its submission on the project, Fullerton had 
not listed out the Latin or generic names of each 
of the species that were ultimately in dispute in 
the litigation, indicating it wasn’t really concerned 
about those species.

 2.  The group was incorporated a week before the 
case was brought, indicating it was only formed 
for the purpose of the litigation.

 3.  When it incorporated, Fullerton selected “social 
services/community association” instead of 
“environment/horticulture/animal protection” as its 
principal activity, indicating its main concern was 
not the environment.

Justice Pepper rejected the Department’s submissions 
and found that: 

 1.  It was sufficient for the group to express concern 
about the environmental impacts of the project 
generally without naming individual species.

 2.  The group had discussed incorporation as early 
as 2010 and 2011, and there was a reasonable 
explanation as to why incorporation took longer.

What matters is the motivation of Fullerton in 
commencing these proceedings, and that “it is 
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tolerably clear that the principal activity of Fullerton at 
the relevant time was that of environmental protection.”6

The Department extensively cross-examined both 
Fullerton and EDO NSW about the residents’ 
motivations in bringing the case. However, according 
to the judge, the cross-examination of Fullerton “only 
served to reinforce the genuineness of Fullerton’s 
contention that it had commenced the litigation in the 
public interest in order to protect Fullerton Cove from 
what it perceived to be an inadequate assessment of 
the potential adverse consequences of coal seam gas 
exploration in that environmentally sensitive area.”7

The Department also argued that Fullerton simply 
wanted to stop the development “come what may”. In 
support of this submission, the Department pointed to 
the fact that Fullerton had initially expressed a view in 
public that the pilot project was challenged under Part 
4, not Part 5, of the EPA Act. In fact, the case was 
originally brought on the basis of a challenge under 
both Part 4 and Part 5 of the EPA Act. 

On this point, Justice Pepper found that the fact that 
the litigation changed during the proceedings had no 
bearing on whether or not it was brought in the public 
interest. Fullerton was seeking assessment of this 
CSG pilot project by way of an EIS, whether under 
Part 4 or Part 5 of the EPA Act. Her Honour further 
stated that:8

  … to the extent that it was suggested that Fullerton in 
reality desired to halt all coal seam gas exploration in the 

Fullerton Cove area by instituting the proceedings, again, 
this does not militate against a finding that the litigation 
was brought in the public interest. At the heart of much 
environmental litigation such an aim may be found. It 
renders the proceedings no less in the public interest.

This last statement is important, as many public 
interest litigants bring cases in Court because they 
are worried about the potential impacts of a project 
on shared environmental values. There may be many 
genuine public interest cases brought by litigants who 
are concerned that the environmental harm or risk is 
so great that the project should not proceed under 
any circumstances. It is significant that the Court has 
recognised that such a concern does not preclude 
those individuals or groups from satisfying the test 
under Rule 4.2 of the LEC Rules.

the nature of the group

The Department also argued that Fullerton was a small 
group of 28 members, who were mostly residents of 
Fullerton Cove, and that therefore this should weigh 
against any finding that the litigation was in the public 
interest. Justice Pepper rejected this argument on three 
grounds. First, Her Honour found that 28 members is 
“more than sufficient”, second, that in any event, the 
size of the group is not a barrier to public interest 
litigation, and third, that there was “not insignificant” 
interest in the litigation outside of Fullerton Cove and 
its residents.9 Justice Pepper also found that even 
though some members of Fullerton were concerned 
about potential impacts of the project on property 
values,that did not amount to a financial interest that 
would preclude the case from being characterised as 
public interest litigation.

the nature of the project

Another submission made by the Department was that 
the CSG pilot project would only apply to a relatively 
small geographical area, and only last for a limited time 
(as compared with full-scale CSG production). Again, 
this argument was rejected by the Court, with Justice 
Pepper taking account of the location of the site and its 
proximity to ecologically important wetlands, aquifers 
and threatened species.

Raising novel points of law

In establishing that a case is brought in the public 
interest for the purposes of Rule 4.2 of the LEC Rules, 
Fullerton also had to show that there is “something 
more” to the public interest element than just the 
group’s own motivation.10 Often this is satisfied by 
demonstrating that the case raised novel points of law, 

Black-tailed Godwit, a migratory species which forages at Fullerton Cove.  
Photograph © Andreas Trepte, www.photo-natur.de
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or advanced our understanding of the law, but it is not 
limited to legal aspects.

The Court found in this case that it raised “one or more 
novel issues of general importance” and “contributed 
in a material way to the proper understanding, 
development and administration of the law.”11 Justice 
Pepper identified at least three novel areas of law 
raised by the proceedings, being:

 1.  whether the Court had jurisdiction to hear the 
case;

 2.  whether expert evidence was admissible for 
determining a breach of s. 111 of the EPA Act 
(which required the Department to consider 
the environmental impacts “to the fullest extent 
possible”); and

 3.  whether the assessment required by s. 112 of the 
EPA Act as to the significance of the environmental 
impact is a “jurisdictional fact” to be determined 
by the Court.

The Department argued that only the third issue could 
constitute a novel point of law, and that it should be 
given little weight because:

 1.  it emerged late in the case; 

 2.  it was a matter of statutory interpretation; 

 3.  the Department (not Fullerton) provided the most 
significant assistance to the Court on the issue; 
and 

 4.  ultimately, it failed on the facts. 

The Court rejected all the arguments put forward by 
the Department, questioning the relevance and factual 
basis of many of those submissions.

Finally, the Court found that in any event, the ecological 
significance of the area was sufficient to satisfy the 
requirement to prove the element of “something more”.

no countervailing circumstances

The Department submitted that as Fullerton’s case 
failed on the facts, it should never have been pursued 
and that therefore the residents should not be entitled 
to a public interest costs order under Rule 4.2 of the 
LEC Rules. 

The Court saw this submission from the Department as 
amounting to saying, “because Fullerton lost, it should 
pay costs”. This submission was also reflected in a 
media statement issued by the Department on the day 
of the costs hearing, stating:12

  It is important for resource sector investment certainty that 
where appeals such as this are unsuccessfully pursued, 

costs incurred are recoverable from the unsuccessful 
party.

However, the view held by the Department goes 
against the very purpose of Rule 4.2, which recognises 
that in genuine public interest cases, the unsuccessful 
applicant should not be punished with an adverse 
costs order.

In rejecting the Department’s submissions on this 
point, Justice Pepper found that “there can be no 
legitimate complaint in respect of Fullerton’s conduct 
of the litigation,”13 and that ultimately, Fullerton lost on 
the facts but was successful in defending many of the 
legal arguments raised by both Dart Energy and the 
Department. The Court also found that there were no 
other countervailing circumstances that would suggest 
a public interest order shouldn’t be made.

the costs judgment

After carrying out a detailed analysis in accordance 
with accepted Land and Environment Court principles, 
Justice Pepper found that the litigation was conducted 
in the public interest, and that Fullerton should not 
have to pay the Department’s legal costs.

The final matter for consideration by the judge was 
the costs of Fullerton’s application for a special costs 
order under Rule 4.2 of the LEC Rules. Arguing costs 
in Court necessitated the preparation of substantial 
evidence on the public interest by Fullerton, as well as 
written submissions and a separate, full-day hearing.

Before the hearing, EDO NSW wrote to the Department 
on a number of occasions, urging it to accept that 
Fullerton’s case was public interest litigation. On 
each occasion, the Department denied that this was 
a public interest case without providing any further 
details. In delivering judgment on costs, Justice Pepper 
described the Department’s responses as, “for a 
model litigant, less than fulsome and unhelpful in the 
circumstances.”14

Justice Pepper found that Fullerton’s offers to avoid 
any hearing on costs were reasonable and should have 
been accepted by the Department. As such, the Court 
ordered that the Department pay Fullerton’s costs of 
the costs application.

Implications of the decision

Our environmental laws allow members of the general 
public access to the Courts in circumstances where 
it appears that there has been (or will be) a breach of 
those laws. If the law were to allow the general public 
to be frightened away from the Courts by the prospect 
of adverse costs orders worth tens of thousands of 
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dollars, there would be little point in allowing those 
people access to justice in the first place. As Justice 
Biscoe of the Land and Environment Court stated 
recently in another public interest case:15

  There is little point in the legislature opening the door 
to public participation in this way if the doorway is then 
blocked by a menacing costs hound which threatens to 
savage the responsible public interest litigant who dares 
to enter and loses.

The Court’s judgment in this case emphasises the 
importance of ensuring that genuine public interest 
litigants are not punished with costs orders simply 
because they are ultimately unsuccessful. Justice 
Pepper made it clear in this case that while caution 
should be exercised in making public interest costs 
orders, the overriding need to provide access to justice 
must be kept in mind, stating:

  … caution must not give way to prohibition (the logical 
corollary of many of the Department’s submissions, in 
my view) and be permitted to render nugatory, through 
the stultifying spectre of an adverse costs order, the open 
standing provisions enshrined by the legislature in the 
EPAA.

This costs judgment also provides litigants with much 
guidance on what kinds of cases may fall within the 
“public interest” category. While the Court’s findings 
on each contention raised by the Department are 
numerous, the following general observations are 
helpful in further defining public interest case law:

 1.  It is necessary to look at the motivation of the 
applicant in bringing the particular case (and not 
necessarily its activities generally).

 2.  An applicant’s desire to stop a particular kind of 
development in a certain location is not necessarily 
a bar to public interest litigation.

 3.  The changing nature of litigation has no bearing on 
whether or not a case was brought in the public 
interest.

 4.  The size of the group is irrelevant as to whether the 
matter is public interest litigation.

 5.  The size and scale of the project does not 
necessarily preclude a finding that the case was 
brought in the public interest.

 6.  Simply failing on the facts does not constitute a 
countervailing circumstance.

Finally, the fact that the Court in this case also made 
a costs order against the Department serves as a 
reminder to respondents to carefully consider whether 
the case falls within the “public interest” category 
before pursuing costs.

On the day of the costs hearing, the Department’s 
media release stated that costs were being sought 
“to ensure taxpayers’ money was not wasted fighting 
a case which was unsuccessfully brought against the 
Government.”16 Yet, that is precisely what has resulted 
from the Department’s unsuccessful pursuit of the 
residents to recover its costs. This judgment serves 
as a caution to Government departments, who have 
a responsibility to ensure that taxpayer’s money is 
not wasted unsuccessfully pursuing public interest 
litigants for costs.
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If our current human cultures are to survive and have 
a flourishing tomorrow, we need to bring about global 
systemic change, and do so quickly. This change will 
amount to a renaissance. It will need to be expressed 
in laws and embedded in our governance structures. 
Lawyers working in the public interest have a key role 
to play in this great transition.

My client is the Earth and all who live upon her. The 
Earth has few lawyers. When we started ClientEarth 
five years ago, there were only a handful practising 
in Europe. Our rapid growth to a staff of around sixty 
suggests how needed the work is. 

A lawyer of my type works in the public interest rather 
than for private gain. Our own habitat is inside a 
legal charity whose objectives include protecting the 
environment and human health, helping environmental 
groups, advising law and policy makers, and educating 
citizens, all for the public benefit. 

Most environmental activists, including those in 
the name-brand organisations, do their work by 
campaigning. They campaign for protection of an 
environmental asset, for new regulations, against 
nuclear plants, and so on. They are often expert in 
politics and communications strategy.

In Europe, however, these organisations have not 
employed legal talent to develop legal strategies as 
integral parts of campaigns. This is in distinction to 
how both business and government operate. Neither of 
these great shaping forces in our society looks forward 
to the goals they wish to achieve or the pathways 
to reach them without generating and deploying 
sophisticated legal strategies. Campaigners tend 
to state general principles that should be followed. 
Those on the other side craft explicit legal proposals 
that meet their needs. When green campaigners face 
such calculated opposition without skilled lawyers on 
side, there is an inevitable inequality in arms. It is the 
environment that suffers. 

The American and Australian environmental movements 
are different from their European brothers and sisters 
in this regard. Back in 2006 when I was doing the 
research that led to setting up ClientEarth the following 
year, there were estimated to be around 500 fulltime 
practising lawyers in the United States working for the 
planet inside environmental organisations. In Europe 
there was a small handful. In this way Australia is more 
like the United States, with a long history of public 
interest environmental lawyers - and in some cases in-
house or private lawyers working for campaign groups 
- defending nature and indigenous people. 
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Let us look at five separate dimensions of how law can 
serve the needs of ecosystems and the people who 
depend on them, which is to say all of us. Another way 
to put this is that we will consider five distinct types of 
public good that public interest environmental lawyers 
deliver. The examples are drawn mostly from the 
European Union (eu) given that is my current primary 
focus, but equivalent examples could be drawn from 
wherever such lawyers are active.

1. Writing good laws

Let us unpack what I mean by good laws. In the 
environmental arena, the right choices for society 
intricately depend on science. Air quality limits depend 
on a combination of physics and physiology. Fisheries 
laws depend on the ecology and biology of fish 
populations and ocean ecosystems. The appropriate 
regulation of toxic chemicals depends on toxicology 
and epidemiology. Guiding our actions on climate 
change, biodiversity loss, and so on, depends on 
sound science. The creation of policy follows from the 
science. We might say that the Earth speaks to us in 
the grammar of science. 

Science gives us the goal. You generate policy 
by casting that goal into the templates of human 
institutions. Good environmental lawyers are systems 
thinkers. They start by understanding the relevant 
science. Then translate what the science is saying 
into a form the relevant political institutions can 
understand. Because lawyers are pragmatists, detail 
oriented and solution driven, policy created by lawyers 
is pre-adapted to succeed in the political process. This 
is not to say that every battle will be won, but that the 
strategic view of the experienced environmental lawyer 
will often give the clearest shot at realising meaningful 
environmental protection.  

Moving from science to policy that embodies the best 
we know about what the environment or human health 
require, we move to the next step—legislation.

One day at a party I was explaining what ClientEarth 
does to the singer Annie Lennox. She is a quick study. 
Her reflection back was, “I see. It all comes down to 
legislation in the end.” 

It is legislation that embodies the balance of rights and 
responsibilities. And between the strong—commercial 
and governmental interests—and the weak—ecosystems 
and their organisms, ordinary citizens and indigenous 
peoples—it is only law that can level the playing field.

In the creation of law, lawyers can be helpful. That 
seems a tautology, but I was surprised to find that 
all the European environmental groups in Brussels 
worked on legislation without lawyers helping them. 

Even the European Parliamentarians, most of whom are 
not lawyers, were working on legislation with almost no 
legal input or support. This state of affairs reminded me 
of having an operation without a surgeon. 

Companies, on the other hand, draw deeply on legal 
expertise as they engage in the legislative process. Of 
the 15,000 lobbyists in Brussels, many are corporate 
lawyers. Of the 100 or so full time environmental 
activists, none was a practising lawyer until I opened 
a Brussels office.

Partly as a result of this disposition of legal troops, 
European environmental laws often sound good. They 
have statements of objectives which are admirable, 
and a quick reading of the law leaves a high sounding 
impression. But they are frequently unenforceable. A 
law that is unenforceable is tantamount to authorising 
the behaviour you sought to prohibit.

In an air quality case that ClientEarth recently argued in 
the United Kingdom (uK) Supreme Court, the British 
Government told that Court with disarming honesty 
that they signed up to the EU Air Quality Directive 
(Directive)2 because it never anticipated that anyone 
would enforce the Directive against them.3

Good environmental laws translate policy-based on 
science into enforceable obligations. Without laws of 
this kind, our planet’s living fabric, which is our vital life, 
will not endure.

2. Implementation

Once a good law is passed, it needs to be well 
implemented. Regulatory measures need to be 
drafted. The regulated industries and individuals need 
to understand their obligations and be induced to 
comply with them. The regulators need to understand 
the law and its purpose and find the backbone to do 
the job of bringing about adherence to both the law’s 
objectives and to its fine structure. All of this is patient, 
time consuming work, which can take real courage on 
the part of officials. Environmental laws are designed to 
change culture, within companies, within government 
and among citizens. 

Even well-intentioned regulators will often have 
difficulty implementing laws because there is great 
countervailing pressure from the regulated community 
directed both at them and at their political superiors.

Take chemicals. The chemicals industry is one of the 
most powerful lobbies in both Europe and the United 
States. Teams of scientists and lawyers work to 
slow down the regulation and banning of profitable, 
hazardous chemicals such as neonicotinoid pesticides, 
implicated in the decline of bees in recent years. 
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If your focus is campaigning, you will see both a victory 
and an endgame when a law you campaigned for is 
passed. This was the case with the Registration, 
Evaluation, Authorisation and Restriction of Chemicals 
Regulation (ReACh), the European chemicals law 
introduced in December 2006 which is the current 
world standard.4 All of the European green groups 
lobbied for its passage. Then the day the law passed 
they disbanded their teams. Not so the chemical 
manufacturers.

This makes sense if you assume laws are self-
implementing, or you trust regulators to do a perfect 
job. From a lawyer’s perspective, though, the fight 
for the change of culture envisioned in the law only 
begins with its passage. Everything depends on how 
it is implemented. If a good law is well implemented, it 
effects a shift in the relevant culture, and this counts as 
a profound public good. 

If even a good law is not well implemented, it is a 
sham. Industry well understands this and has teams 
of experts working to have laws implemented in such a 
way that their culture is not disturbed. Much detailed, 
diligent legal work needs to be done on the other side 
as a countervailing force if even a good law is to have 
its intended effect. In the case of REACH, its ambitions 
have yet to create significant change. We are working 
on it.

Government agencies dealing with the implementation 
of laws often have dedicated people who are frustrated 
that only one side is pushing as a law is implemented. 
They often welcome a legal push on the side of the 
environment—it gives them the ammunition they need 
to do the right thing.

3. enforcement

There will always be a need for enforcement. This is 
true of both companies and governments. Once legal 
duties are clear and enforceable and obligations bite, 
some regulated entities will not fulfil their duties.

Enforcement is another area where lawyers can help. 
Political pressure will often align against enforcement, 
to prevent even well-written and implemented laws 
from having their intended effect. When lawyers 
representing citizens bring enforcement cases, it is a 
strong and politically meaningful grass roots action for 
the environment.

Let me give a couple of examples. In the 1980s 
Ronald Reagan’s government decided not to enforce 
environmental laws. As a young lawyer at the Natural 
Resources Defense Council (nRDC), I brought a series 
of cases against companies violating the Clean Water 
Act.5 After scores of these cases, the government 

was embarrassed into getting into the enforcement 
business again.

I mentioned earlier an air quality case in the UK Supreme 
Court. ClientEarth brought this case because air quality 
in the UK is so poor it causes the death of 29,000 
people a year, by the government’s own calculations. 
In court, the UK Government admitted it had missed 
the Directive’s 2012 deadline for cleaning the air, and 
that it had no intention of complying in London until at 
least 2025. When you say 2025, why not say 2075?

Although the lower courts refused to hold the UK 
Government liable even though it admitted violating the 
Directive, the Supreme Court reversed the preceding 
(High Court) decision. It held the government liable and 
is referring the case to the European Court of Justice 
for advice on how to craft the remedy. 

I mention this case because it is just the kind of 
enforcement effort to give heart to citizens across 
Europe. Most EU capitals have unhealthily bad air, a 
result of Europe’s unwise love affair with the diesel 
engine, coupled with inadequate regulation. 

Because this is the first time the Europe wide Air Quality 
Directive has been enforced by a citizen’s group, the 
hope is that citizens across Europe will now use the 
courts to fight for their health and that of their children.

Enforcement by citizens gives people hope. 
Environmental problems can seem overwhelming. 
Punishing offenders empowers the people.

4. Giving the right incentives

When it comes to climate change, neither governments 
nor the markets are providing the right incentives for 
companies to behave responsibly. By responsibly 
here I mean reducing carbon emissions. Interestingly, 
responsibility for carbon emissions is concentrated in 
relatively few hands. For example, two thirds of historic 
carbon dioxide and methane emissions from the 1850s 
until the present can be attributed to just 90 entities.6

There is a way that public interest lawyers can intervene 
and make a difference here too. How? By increasing 
the business risk of inappropriate carbon choices. 

Let us look at coal fired power plants, because they are 
an irresponsible choice in today’s warming world. 

In Europe, Poland has a heavily dependent coal economy 
and a plan to build 14 large coal plants, around half 
of all those on the drawing boards for Europe. In this 
the present government is showing remarkably little 
imagination, because they are replicating the Soviet 
energy plan for Poland from the 1970s. 
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“ClientEarth brought this case 
because air quality in the UK is 
so poor it causes the death of 
29,000 people a year, by the 
government’s own calculations. 
In court, the UK Government 
admitted it had missed the 
Directive’s 2012 deadline for 
cleaning the air, and that it had no 
intention of complying in London 
until at least 2025. When you 
say 2025, why not say 2075?” 

ClientEarth decided to take a two pronged approach 
to increase business risk for coal as a way of nudging 
investment towards more responsible and sustainable 
choices. The first was to bring cases against all 14 
investments in the Polish courts.7 The cases sought 
to make the investments comply with Polish and EU 
law, which in all cases they failed to do. Partly, one 
suspects, because the investors did not suspect that 
citizens were watching. 

We have won a number of these cases, and so far 
killed four plants. The rest are on hold. One company, 
Energa, which controls about 20% of the Polish 
electricity market, announced it was abandoning coal 
and moving to gas and improving the efficiency of the 
grid.

A second and parallel approach was to attack a 
taxpayer subsidy that the Polish operators wanted. 
The investors wished to get free allowances to emit 
carbon, rather than pay for their emissions under 
the Emissions Trading Scheme. We argued to the 
European Commission that these subsidies were 
illegal, and we prevailed, in the end killing €7 billion in 
free allowances, making coal more expensive.8 Though 
the plants if ever built would still get subsidies—a mad 
idea—for construction, removing the free allowances 
nevertheless increases the business risk by making the 
coal investments pay more towards their true social 
costs. 

Increasing the business risk for irresponsible investment 
is a strategy that will become increasingly important in 
the legal wars over climate change.

5. Building basic democracy

If we are to keep succeeding as a society, we will 
need to change both our legal frameworks and our 
attitudes. But there is also another set of changes that 
we will need to make. These are changes in institutions 
to make information more available to citizens, allow 
greater and more effective participation by citizens in 
decision making about how resources are used, land 
is developed, chemicals regulated, and all the rest of 
the decisions about how we fit into planetary systems. 
We also need to allow citizens to have more effective 
access to courts to enforce their environmental rights. 

In even well developed legal systems such as we find 
in Europe, basic democracy needs to be improved in 
these ways. Let us take the example of access to the 
courts.

A democracy in which citizens cannot defend their 
rights against the authorities in court is not a fully 
realised democracy. In the UK, for example, the right 
to use the courts against the government, though 
available in theory since the 13th century, has not been 
available in practice. The courts are indeed open to 
citizens, but a pernicious rule on costs has made them 
effectively unavailable. This gave rise to the line that 
“Her Majesty’s courts are open to all citizens—just like 
the Ritz.”

The “English rule” on costs meant that if you lose you 
pay the other side’s legal costs and fees. And because 
the English barristers are perhaps the most expensive 
lawyers in the world, this meant in practice that if you 
lost a relatively routine case you might be liable for 
hundreds of thousands of pounds. Few can afford such 
a contest. In the environmental arena, I was told that 
the World Wildlife Fund (WWF) UK, with a budget of 
then over £50,000,000 a year, did not bring a case for 
ten years because, having lost a case that cost them 
around £100,000, their board refused to take the risk.

At the EU level, the case has been worse, if that is 
possible. While the EU has its own system of courts, 
EU citizens do not have a right under those courts’ 
jurisprudence to bring a case against EU institutions 
when they violate an environmental law. Though a 
sensible reading of the treaty that establishes the EU 
clearly gives citizens such a right, the courts refuse to 
confer it. Their view is that only direct economic harm 
gives a right to the courts,9 or an ‘individual’ harm that 
is unique to the individual and suffered by no other 
human being.

But of course citizens seldom wish to argue an 
economic harm in environmental cases. Instead they 
want, and often need, to argue, that the government 
or another actor is not complying with the law, to the 
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detriment of human health or the environment. In the 
case of air pollution, for example, one wants to hold the 
government to established standards for clean air. And 
the air pollution example shows why the EU courts’ idea 
of ‘individual’ harm is remote from reality. Environmental 
harms are never unique to a single individual, indeed 
the worse they are the more widespread the suffering. 
In the UK air pollution case, it is 29,000 people a year 
who die, and many others who are affected. 

As a result of the EU courts’ attachment to economic 
harm and their inadequate notion of ‘individual’ harm, 
there is a complete denial of citizens’ rights to use the 
European courts to contest the EU’s action regarding 
the environment. And because the EU will not appear 
in the court of a member state, it is entirely remote from 
challenge. Yet EU bureaucrats often wonder why there 
is a ‘democratic deficit’ in the EU. 

In Germany too, the courts were closed to citizens in 
a way parallel to that of the EU courts, in that standing 
relied on a personal, economic injury, meaning 
essentially that public interest environmental cases 
could not be brought. 

How can lawyers address these kinds of systematic 
injustice? The first set of actions we brought as 
ClientEarth were directed against the UK, the EU, 
and Germany. The basis of the action was a relatively 
obscure treaty called the Aarhus Convention.10 The 
Convention was signed by all the EU countries and the 
EU itself. Signatories promised to give their citizens, 
regarding the environment, access to information, 
participation in decision making processes, and access 
to justice that shall not be prohibitively expensive. There 
is a panel sitting in Geneva, where representatives from 
signatory countries sit to hear cases in which citizens 
allege that countries are not abiding by their promises. 

We won our cases against the UK11 and the EU some 
time ago.12 The case against Germany was on hold for 
several years as two cases and a piece of legislation 
relevant to our claims worked their way through the 
system. In November 2013, around six years after we 
filed the complaint, we won the case against Germany. 
Neither the legislation nor the other cases did enough 
to open the courts to citizens in environmental cases, 
and the ruling in our case therefore went squarely 
against Germany.13 

The UK is now, partly due to this judgment, amending 
its cost rules, which will allow citizens access to justice. 
We are waiting to see how the EU courts handle 
their situation, in that their jurisprudence will have to 
change profoundly. And we are waiting to see how fully 
Germany gives citizens access to its courts. 

Conclusion

The good news is that lawyers dedicated to serving 
the public interest can effect systemic change. For a 
very small investment, they can generate environmental 
public goods. Their work makes laws better, and sees 
laws implemented and enforced. They can improve 
basic democratic institutions. And where markets fail 
to do so, they can create the incentives for companies 
to do the right thing. 

This is hard, patient and sweaty work in the boiler 
room of democracy. Because we need to bring about 
systemic changes in our legal systems to adapt them 
to the needs of people and the living world, it is work 
that I put at the heart of what is needed now. Either our 
civilisation winds down or we have a renaissance. My 
money is on public interest environmental lawyers to 
help design that renaissance.
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Introduction

In May 2013, “Tarkine” was adopted by the Tasmanian 
Government2 as the name of an “unbounded locality” 
in the northwest of Tasmania. “Tarkine” has been used 
for many years to describe an area of about 440,000 
hectares north of Macquarie Harbour and west of 
Cradle Mountain. The name is derived from that of an 
Aboriginal group that occupied part of the area, the 
Tarkineer. 

This article looks at resource management decisions in 
the Tarkine, particularly past attempts to regulate at a 
landscape scale, as well as recent proceedings in the 
Federal Court and Tasmanian Resource Management 
and Planning Appeal Tribunal (tribunal) with respect to 

mine proposals. The article suggests that a landscape 
scale approach is preferable to managing the area on a 
case-by-case basis, as currently occurs. However, for 
that approach to be effective there must be some form 
of negotiated position arrived at between stakeholders. 
Indeed, this is the only way to get broad support for 
both resource exploitation and conservation.  

Currently there are no negotiations. The environmental 
organisation, Save the Tarkine (stt) (formerly known 
as the Tarkine National Coalition) claim they want to 
negotiate a landscape scale compromise, however 
government and industry are not interested.3 The head 
of the Tasmanian Minerals’ Council is quoted as saying:

Recent developments in the tarkine 
evidence the need for a landscape scale 
approach to resource management
Adam Beeson1

Photograph © Lynne Jordan
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  I told [Save the Tarkine] that I wasn’t interested because 
a compromise had been made in the nineties. Their idea 
of compromise is simply to preclude mineral exploration 
and mining from more of the compromised area.4 

While resource management in the Tarkine has involved 
landscape scale approaches, none have included 
genuine negotiation of a compromise between 
stakeholders. 

Attempts to plan at a landscape scale5 in 
the tarkine

In 1993 the Tasmanian Parliament passed the Mining 
(Strategic Prospectivity) Act 1993 (Tas). The long 
title reads “An Act to ensure continuing access for 
mining purposes to areas of the State having very high 
potential for mineral exploration”.6 The Act provides that 
Crown Land, with certain exemptions, in a declared 
“strategic prospectivity zone” cannot be sold, or have 
its “status” changed, other than by resolution of both 
Houses of Parliament.7 Strategic prospectivity zones 
cover the entire Tarkine Area. This Act was supported 
in Parliament by the Liberal and Labor parties and 
opposed by the Greens.

The Tarkine was also included in the Tasmanian 
Regional Forest Agreement (RFA) between the 
Tasmanian and Commonwealth Governments. The 
division of Tasmanian forest into classes in the RFA 
process was controlled by the Tasmanian Government. 
Environment groups heavily criticised the RFA process8 
and, as evidenced by the on-going campaigns, clearly 
did not feel bound by it in a political sense. The RFA 
led to the creation of the Savage River National Park 
and Savage River Regional Reserve9 in the Tarkine. 
This is perhaps what the Minerals Council refers to as 
the “compromise” in the nineties. The RFA does not 
restrict mining in the Tarkine other than in the Savage 
River National Park.  

In 2004 the Tarkine was nominated by STT for 
inclusion on the National Heritage List. The nomination 
excluded all the existing mines including extensions 
to the Savage River Mine in the centre of the Tarkine 

(and adjacent to the Savage River National Park).10 
As required under the Environment Protection and 
Biodiversity Conservation Act 1999 (Cth) (ePBC 
Act), the Australian Heritage Council (AhC) assessed 
the nomination. The AHC report found the Tarkine met 
eight of the criteria for National Heritage Listing.11 
The process involved consultation although not direct 
negotiation between the stakeholders. Subsequently 
the Minister decided not to list the entire Tarkine. The 
Minister listed 21,000 hectares in a 2km wide strip of 
coast. The Minister explained his decision as follows: 

  I have tried to find a boundary [for the listed area] which 
would incorporate the natural values without delivering 
unacceptable social and economic outcomes.

  Tasmania has the highest unemployment rate in Australia 
and this region has the highest unemployment rate in 
Tasmania. I simply haven’t been able to find a way to 
recognise the natural heritage values with a boundary that 
will find a balance. 

  For this reason I have decided to only put the indigenous 
values on the national heritage list.12

This decision was condemned by environmental 
groups and praised by the mining industry and local 
councils.13

Recent mining proposals

shree Minerals – nelson River

Shree Minerals’ iron ore mine is located in the north-
west of the Tarkine, adjacent to the Nelson River. The 
proposal is for a 225-metre deep, open cut mine and a 
separate 40-metre deep excavation, together impacting 
an area of 152 hectares. The mine life is expected to 
be up to 10 years. The ore will be trucked to the Burnie 
Port on the Tasmanian north coast.  The Circular Head 
Council approved the mine and included in the permit 
conditions required by the Tasmanian Environment 
Protection Authority (ePA). On 18 December 2012 
the Federal Environment Minister issued an approval 
with conditions, pursuant to the EPBC Act.

“The current Environment Minister has recently introduced 
amendments to the EPBC Act, explicitly in response to this 
decision, to retrospectively validate decisions where a similar error 
occurred.  The amendment will also mean failure to have regard to a 
conservation advice will no longer result in a decision being invalid.”
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STT appealed to the Tribunal against the decision of 
Circular Head Council. The Tribunal refused to hear 
the appeal on the basis that STT had not made a valid 
representation during the Council consultation process. 
The right to appeal is enlivened by the submission of a 
valid representation.14 STT had lodged a representation 
via email and posted a hardcopy before the deadline 
for representations. The hardcopy, however, arrived 
a day after the deadline. The Tribunal found that the 
Council had not consented to representations being 
submitted via email and thus15 the email representation 
was not valid. The Tribunal held that as the hardcopy 
had not been received by Council before the deadline, 
it too was not valid.16 

STT sought judicial review of the Federal Environment 
Minister’s decision to approve the Nelson River mine 
in the Federal Court. Marshall J summarised the issues 
as: 

 •  Whether, in deciding to approve the taking of the 
action, the Minister had regard to a document called 
“Approved Conservation Advice for Sarcophilus harrisii 
(Tasmanian Devil)” and in the event of failure to do so, the 
consequences of such failure;

 •  Whether, in approving the taking of the action, the 
Minister was entitled to attach conditions which require 
Shree to donate money to a program known as the Save 
the Tasmanian Devil Program Appeal (“the program”).17 

With respect to the first issue, the Court noted 
the Minister did not have a copy of the Approved 
Conservation Advice for Sarcophilus harrisii 
(Tasmanian Devil) (Advice) although it was referred 
to in his decision. His Honour found the Minister 
was obliged to “give genuine consideration to the 
document,”18 emphasising the significance of the 
Advice in the context of the EPBC Act and concluding:

  The requirement to have regard to any approved 
conservation advice relevant to a threatened species 
before approving action which may have impact on that 
species is a pivotal element of that system of protection.19

In relation to the second issue, STT argued the 
conditions which related to the insurance population 
run by the Save the Devil program were invalid because 
they did not protect the Devil in the wild. STT urged the 
court, for the purpose of the EPBC Act, to distinguish 
between species extinct in the wild and others. The 
Court rejected this argument holding the condition 
making section20 was broad enough to encompass an 
insurance population, at [74] His Honour stated: 

  …an introduced population is capable of protecting, 
repairing or mitigating damage to the Tasmanian devil as 
a threatened species notwithstanding that the Tasmanian 
devil is not currently extinct in the wild.

Based on its findings in relation to the Advice, the Court 
upheld the application and declared the Minister’s 
decision invalid and of no effect. 

Two weeks after the Court’s decision, the newly 
appointed Environment Minister issued a new approval. 
The Minister considered he was able to “remake” the 
decision, presumably on the basis that, in effect, the 
previous decision had not been made because of the 
jurisdictional error in failing to consider the advice.21 This 
has not been appealed to the author’s knowledge. The 
current Environment Minister has recently introduced 
amendments to the EPBC Act, explicitly in response 
to this decision, to retrospectively validate decisions 
where a similar error occurred. The amendment will 
also mean failure to have regard to a conservation 
advice will no longer result in a decision being invalid.22

Operations at Nelson River commenced recently.23

Venture Minerals - Riley Creek 

The Riley Creek proposal is a strip-mine operation to 
extract iron ore. This will involve mining to a depth of 
two metres over an area of 119 hectares. Riley Creek 
is north of Lake Pieman and close to Roseberry and 
Tullah in the south-east of the Tarkine. The ore will be 
trucked from the site, and either transferred for rail 
transport or trucked through to the Burnie Port. The 
West Coast Council approved the mine on 21 May 
2013, including in the permit conditions as required by 
the EPA. On 6 August 2013 the Federal Environment 
Minister issued an approval with conditions.

STT appealed against the West Coast Council approval 
of the Riley Creek mine to the Tribunal. STT argued that 
the EPA had failed to take into account the cumulative 
impact of two other proposed Venture Minerals mines24 
in the same area. Those two mines are proposed to 
use the same access road as the Riley Creek mine. As 
a result, the argument went, the approval was invalid. 
STT argued in the alternative that the impact on the 
Tasmanian Devil (Devil) and on water quality (due 
to erosion and sediment run-off) were unacceptable 
and hence the permit should be overturned. Finally, 
STT argued that many of the conditions were invalid 
due to vagueness and uncertainty and that the use of 
“commitments” in the permit (as drafted by Venture 
Minerals), was outside the relevant condition- making 
power.25 
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Venture Minerals conceded in the course of proceedings 
that it was appropriate to limit truck movements to 
daylight hours to minimise risks to the Devil, and that 
the sediment and erosion plan should be prepared to 
address issues raised by relevant experts. Subject to 
those concessions, Venture Minerals submitted that 
the mine should proceed.

With respect to cumulative impacts the EPA, West 
Coast Council and Venture Minerals submitted that 
the assessment required under the legislation must 
be limited to the actual development referred to in the 
application, rather than proposals which “might be 
carried out elsewhere and in the future”. The Tribunal 
agreed with these submissions, concluding that: 

  …an assessment at this time about possible future impacts 
from possible future mines, would be so fraught with 
uncertainties and so likely to produce inaccuracies as to 
be of little, if any, assistance to the Tribunal and thus carry 
no weight in the Tribunal’s assessment of the development 
application. In the Tribunal’s view, such assessment would 
lack any reasonable worth or utility.26

The Tribunal concluded that it could only consider 
the impacts of the current development. Subsequent 
developments would need to be considered in the 
context of those issues coupled with the Riley Creek 
approval. The Tribunal dismissed TNC’s ground that 
the failure to consider cumulative impacts invalidated 
the EPA’s decision. The Tribunal also rejected TNC’s 
submission that a more strategic approach should 
be adopted in order to consider whether the current 
proposal should proceed to the possible exclusion of 
the future mine proposals. The Tribunal held that there 
is no method or power allowing the Tribunal to make 
such an assessment. 

The Tribunal ruled the erosion and sediment control 
issued were “manageable”. The conditions were 
amended to reflect the approach recommended by the 
expert witnesses, in particular use of the Best Practice 
Erosion and Sediment Control document published 
by the International Erosion Control Association. The 
Tribunal concluded that the local Devil population 
was relatively small and the number of Devils likely 
to be killed as a result of the mine would not be 
significant. The Tribunal was satisfied that impacts 
would be mitigated by the measures agreed to by 
Venture Minerals, and imposed a condition requiring 
those measures to be implemented. This included an 
additional condition restricting all transport to daylight 
hours. The Tribunal dismissed the TNC’s argument that 
the use of “Commitments” in the permit was unlawful, 
stating:

  The Tribunal rejects the contention that the commitments 
defined in the permit are unenforceable or that they are 
vague or uncertain. They are not.27 

The Tribunal dismissed the appeal and adopted 
the existing permit with the additional and amended 
conditions.

Riley Creek was approved by the Federal Environment 
Minister on 6 August 2013. Save the Tarkine has 
sought judicial review of this decision. The hearing is 
set down for 18 – 19 December 2013. 

Conclusion

Tasmania seems destined to experience another 
bout of acrimony over an environmental controversy, 
this time with respect to mining. The case-by-case 
approach to decision making in resource management 
fosters conflict and encourages stakeholders to adopt 
intractable positions. Existing dispute resolution 
systems are designed to resolve cases as they arise. In 
the Riley Creek case the Tribunal explicitly rejected a 
strategic, landscape scale approach to environmental 
assessment on the basis that it was outside the 
legislative remit. 

There are several options to consider in terms of a 
landscape scale approach. Strategic assessment 
under the EPBC Act is one of those.28 However, 
history suggests that landscape scale planning which 
does not include a stakeholder generated outcome is 
unlikely to build consensus. A consensus which might 
see broad support for both mining and conservation in 
the Tarkine. 
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