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This edition of Impact opens with an article about 
ongoing litigation in Queensland to protect the World 
Heritage Listed Great Barrier Reef, which UNESCO is 
considering placing on its endangered list. UNESCO 
has warned Australia to slow down port expansion in the 
reef’s World Heritage Area because these developments 
are contributing to an overall decline in the reef’s health. 
Impacts include deterioration in water quality due to 
sediment from dredging, and damage to seagrasses, 
which are habitat for threatened species such as turtles 
and dugongs. Port developments and expansions are 
being driven by the need to accommodate projected 
increases in exports of coal and coal seam gas, which 
have their own set of environmental and social problems. 
While the Australian public and international community 
have expressed alarm at plans to industrialise the 
reef and vastly increase the export of coal and CSG 
through the reef, the Australian and Queensland 
governments appear committed to supporting coal 
and CSG related developments. The community has 
had no option but to turn to the Courts, and with the 
help of EDO Qld, community groups have commenced 
five cases in Commonwealth and Queensland Courts 
challenging proposed Galilee Basin mines and the 
dredging and dumping approvals for Abbot Point. In 
her article, Queensland Litigation To Protect The 
Great Barrier Reef, EDO Qld’s Principal Solicitor 
Jo Bragg provides an insider’s perspective on these 
important cases.

Josie Walker’s article looks at the increasing use 
of strategic assessments under the Environment 
Protection and Biodiversity Conservation Act 1999 

(Cth). Strategic assessments are the Commonwealth 
Government’s preferred way of assessing the impact 
that proposals will have on matters of national 
environmental significance. Josie’s article Strategic 
Assessment Under The EPBC Act, examines the 
opportunities and risks of using strategic assessments 
in lieu of the assessment of individual actions.

Another practice that is gaining in popularity throughout 
Australia is the use of biodiversity offsets to manage the 
impacts of developments on biodiversity.  At a time when 
Australia’s unique terrestrial and marine biodiversity is 
in decline, it is worth examining how biodiversity offsets 
work, and whether real and enduring environmental 
outcomes can be achieved through offsetting. Several 
EDO NSW staff members have co-written an article 
that sets out the Fundamental Principles For Best 
Practice Biodiversity Offsets.

You may be aware that the Federal Government has 
recently withdrawn all funding for EDOs around 
Australia, with the result that some of the smaller offices 
may be forced to close in the short term. In her article 
Environmental Legal Aid Slashed When Australia 
Needs It Most, Christine Trenorden discusses the 
implications of the funding cuts for access to justice 
and the future of community-based public interest 
environmental law.

I trust you will enjoy reading these articles as much as I 
did. If you would like to submit an article for publication 
in a future edition of IMPACT! please contact the 
editor at jemilah.hallinan@edonsw.org.au or call (02) 
9262 6989.
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Queensland Litigation To Protect 
The Great Barrier Reef
Jo Bragg, Principal Solicitor, Environmental Defenders Office (Qld) Inc.

Introduction

The Great Barrier Reef World Heritage Area 
(‘GBRWHA’) was declared in 1981 because of its 
Outstanding Universal Value. It is one of the most 
remarkable places on earth. Yet the World Heritage 
Committee has expressed concern about the potential 
sea dumping of dredged material from a proposed coal 
port expansion at Abbot Point which will make it one of 
the largest coal export facilities in the world. The Abbot 
Point proposal is being driven by the planned massive 
expansion of coal mining in the connected Galilee 
Basin. Community groups, represented by solicitors 
at Environmental Defenders Office Qld (‘EDO Qld’), 
have launched five cases in Commonwealth and 
Queensland Courts challenging the proposed Galilee 
Basin mines and the dredging and dumping approvals 
for Abbot Point. 

Galilee Basin mining litigation 

Three major coal mines proposed for the Galilee 
Basin are under challenge: Alpha, Kevin’s Corner 
and Carmichael.1 All those mines would produce vast 
amounts of coal that would go through an expanded 
Abbot Point and be ultimately burnt overseas, 
contributing to climate change and ocean acidification 
that would affect the Great Barrier Reef. 

In 2013, objections to the Alpha coal mine were lodged 
by community group Coast and Country Association of 
Queensland (‘CCAQ’) and individuals.2 The grounds of 
objection were debated in the Queensland Land Court 
and included impacts on groundwater, impacts on the 
economy and impacts from greenhouse gas emissions 
caused by burning the coal. Twenty-two witnesses 
gave oral evidence. 

On groundwater, CCAQ argued that the proponent’s 
conceptualisation of the regional groundwater system 
was contradicted by the data, the groundwater 
modelling was unreliable because of this and other 
unfounded model inputs, and therefore the impact 
assessment based on this model was flawed. On this 

basis it was argued that insufficient information had 
been produced to support a decision to approve the 
mine.

On climate change, CCAQ argued that the 
proponent’s assessment ignored the global impacts 
of the burning of mined coal. The global atmosphere 
is a single system, and Queensland will be affected 
by impacts upon the atmosphere as a result of coal 
burned, regardless of where it is burned. The burning 
of coal is arguably a direct consequence of the mine, 
and therefore a relevant consideration under the 
Environmental Protection Act 1994 (Qld), relating to 
the principles of ecologically sustainable development. 
Further, there is little evidence to support the idea that 
if Alpha does not mine the coal, demand will be such 
that it will be mined elsewhere instead.

On economics, CCAQ argued that the Input Output 
model submitted by the proponent overstated the 
benefits of the project while ignoring detriments and 
that therefore the decision-maker could not properly 
assess the project.

On 8 March 2014, the Land Court recommended 
that the Queensland Government either reject the 
Alpha Coal project or approve the project subject to 
stricter groundwater conditions. The Court was unable 
to say on the evidence just how far interference with 
groundwater would extend, although it agreed with 
objectors that “there is insufficient hard data to have 
a sufficient level of confidence that groundwater 
impacts will be as predicted by the model”.3 Given 
the uncertainty, the Land Court’s decision appears to 
be a precautionary approach to protect landholders. 
However, the Land Court considered, as a matter of 
law, that the impacts of the greenhouse gas emissions 
from end-users burning exported coal were not relevant 
to its decision.4  

CCAQ has sought judicial review of the Land Court’s 
decision in the Supreme Court of Queensland, arguing 
that the greenhouse gas emissions are relevant and 
that the Land Court decision in effect recommends a 
refusal of the Alpha mine based on potential impacts on 
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groundwater.5 The hearing is listed for 13-14 October 
2014.

EDO Qld is also representing CCAQ in their objection 
to the approval of the Mining Lease and Environmental 
Authority for the Kevin’s Corner mine which is adjacent 
to the proposed Alpha coal mine. The Kevin’s Corner 
project proposes an open-cut and underground 
coal mine. The mine is situated in the Galilee Basin 
in the catchment of the Burdekin River which flows 
into wetlands and the Great Barrier Reef. It involves 
estimated thermal coal resources of 4.269 billion 
tonnes, affecting 37,380 hectares of land, of which 
632 hectares is high ecological value habitat which 
may be impacted by subsidence. 

The objections of CCAQ against the recommendation 
to approve the mine are centred upon the impacts 
to groundwater, economics and the public interest. 
CCAQ maintains that the application is not supported 
by sufficient, adequate or accurate information to 
establish that the mine will not have an unacceptable 
adverse impact upon the quality and quantity of 
groundwater. 

As to economics, CCAQ maintains that the economic 
impacts of the mining project have not been 
adequately assessed and that the project will, in fact, 
have potentially severe adverse economic impacts on 
local, regional, State and global economies by creating 
downward pressure on employment in other industries 
by directly competing for labour. 

In the public interest, CCAQ argues that the impacts 
on groundwater and economics collectively outweigh 
the purported benefits of the mining project and justify 
refusal on the basis that it would prejudice the public 
right and interest.

It is expected that the matter will go to hearing some 
time in March – April 2015.

Sea dumping case

EDO Qld is representing the North Queensland 
Conservation Council (‘NQCC’) in challenging an 
approval for the dumping of up to 3 million cubic 
meters of dredge spoil in the Great Barrier Reef 
Marine Park and World Heritage Area.6 The approval 
was granted by the Great Barrier Reef Marine Park 
Authority (‘GBRMPA’) under delegation from the 
Federal Environment Minister. 

The dumping permit had been requested by North 
Queensland Bulk Ports Corporation (‘NQBPC’) as 
part of its proposal to make the port of Abbot Point 
one of the biggest coal export facilities in the world. 

Abbot Point lies between Bowen and Townsville, less 
than 50km from the Whitsunday Islands.

“The tourism industry is also 
taking to the Courts, showing 
its concern in ensuring a healthy 
Great Barrier Reef for the 
viable future of that industry.”

NQCC’s application was filed in the Administrative 
Appeals Tribunal (‘AAT’) and asserts that the decision 
to grant the permit was not correct. This application is a 
challenge to the merits of the decision and the AAT may 
come to a fresh decision on the permit application.7  
This contrasts with the Land Court decisions on the 
Galilee Basin mines, which are recommendations to 
the decision-maker. In particular, NQCC contends the 
decision is inconsistent with the London Protocol,8 an 
international agreement which includes the obligation 
to prevent, reduce and where practicable eliminate 
pollution caused by sea dumping and which includes 
looking at land-based alternatives to the dumping. 

Since the matter was filed, two additional parties have 
joined the proceeding: NQBPC, and a local tourism 
operator, the Businesses United for Reef Protection 
Inc.

This case is significant as the impacts of dumping, 
especially the sediment plume from dumping, will be 
scrutinised to a degree at the AAT that they have not 
been subject to before. One consistent assertion by 
the GBRMPA is that the approved dump site does not 
contain sea grass or coral, with the implication that no 
harm will therefore be caused. This is an important and 
contentious issue.9 So the case may have implications 
for the impacts of all extensive capital and maintenance 
dredging where dumping in the GBRWHA is proposed 

By way of historical aside, the values of key sites are 
often points of contention in court cases.  In the first 
legal battle about the Great Barrier Reef brought in 
1967, conservationists were told Ellison Reef, located 
offshore from Innisfail, was dead. However, divers 
organised by the conservationists found 88 species of 
live coral, 60 species of molluscs and 190 species of 
fish. The then Mining Warden recommended against 
limestone mining and the Mining Minister rejected the 
proposal.10 

The AAT matter has been adjourned until 22 August 
2014 as the exact dump site is not known. Minister 
Hunt’s approval of the dredging and dumping under the 
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EPBC Act, to be discussed in the next section, requires 
NQBP to investigate and report on any alternative dump 
site with equivalent or lesser environmental impacts 
than the site already approved.

Dredging case

In this case, the Mackay Conservation Group (‘MCG’) 
is challenging the approval of dredging operations at 
Abbot Point.11  

NQBP applied for Minister Hunt’s approval under the 
Environment Protection and Biodiversity Conservation 
Act 1999 (Cth) (‘EPBC Act’) to undertake a program 
of dredging and dumping near Abbot Point to facilitate 
development of three new proposed port terminals. The 
project proposes to dredge 3,000,000 cubic metres 
of seabed near Abbot Point, destroying 180 hectares 
of sea grass, and to dump the dredged material in the 
Great Barrier Reef Marine Park.

MCG is challenging this decision under the 
Administrative Decisions (Judicial Review) Act 
1977 (Cth). A key requirement under the EPBC Act 
is that the Minister’s decision cannot be inconsistent 
with the World Heritage Convention or the Australian 
World Heritage Management Principles.12 One ground 
of review is that the Minister’s decision is unlawful 
because it is inconsistent with the Convention and the 
Principles. In particular, conditions 31 and 32 of the 
approval concerning environmental offsetting of fine 
sediment from dredging and disposal activities will be 
scrutinised.  This case will require the Federal Court to 
consider how the Convention and the Principles affect 
the Minister’s decision-making powers in relation to 
Australia’s World Heritage properties. 

The outcome of this case will be of precedent value 
and relevant to future decision-making about the 
GBRWHA, even if Commonwealth approval powers 
under the EPBC Act are delegated to Queensland.13  
For major projects at least, Queensland legislation 
will include an obligation on the decision-maker to 
comply with the Bilateral Agreement on Approvals14 
and the draft of that Bilateral Agreement itself 
incorporates, amongst other matters, the requirement 
that the decision cannot be inconsistent with the World 
Heritage Convention or the Australian World Heritage 
Management Principles.15 The case is of relevance to 
the World Heritage Committee because it is the EPBC 
Act which enshrines in Australian law the requirements 
of the World Heritage Convention. A five day hearing 
has been set down from 27 to 31 October 2014. 

Running these cases has only been possible through 
generous public support, and support from the legal 

profession, in particular crowd funding by the group 
GetUp.16 

Conclusion

Conservation groups are not the only sector using 
the Courts to endeavour to protect the Great Barrier 
Reef. The tourism industry is also taking to the Courts, 
showing its concern in ensuring a healthy Great 
Barrier Reef for the viable future of that industry. As 
mentioned, local tourism group Businesses United for 
Reef Protection Inc. joined as a separate party to the 
AAT challenge to the sea dumping permit launched by 
the NQCC. 

Further, on 16 April 2014 the Association of Marine 
Parks Tourism Operators, (‘AMPTO’), filed a separate 
judicial review action in the Federal Court.17 The 
AMPTO case challenges the issue of a marine parks 
permit for entry and use of an area for dredge material 
relocation. That hearing was listed in Cairns for 5-7 
August 2014, so it may be that the tourism industry, not 
the conservation sector, is next to secure a decision 
from the Courts relevant to the Great Barrier Reef. 

1  The Charmichael matter has not yet been referred to the Land Court so will not 
be discussed further in this article.

2  Hancock Coal Pty Ltd v Kathryn Kelly and Others (No. 4) [2014] QLC 12. See: 
http://www.landcourt.qld.gov.au/documents/decisions/MRA082-13-etc-4-12.pdf

3  Hancock Coal Pty Ltd v Kathryn Kelly and Others (No. 4) [2014] QLC 12 at 193.

4  Hancock Coal Pty Ltd v Kathryn Kelly and Others (No. 4) [2014] QLC 12 at 216.

5  Coast and Country Association of Queensland Inc. v Paul Anthony Smith, 
President of the Land Court of Queensland and Hancock Coal Pty Ltd Supreme 
Court of Qld 4249/14.

6  North Queensland Conservation Council v Minister for Environment , North 
Queensland Bulk Ports and Businesses United for Reef Protection Inc. AAT 
2014/1043.

7  Administrative Appeals Tribunal Act 1975 (Cth), s. 43(1).

8  See: http://www.austlii.edu.au/au/other/dfat/treaties/2006/11.html 

9  See: http://www.smh.com.au/federal-politics/political-news/report-from-
great-barrier-reef-marine-park-authority-warned-against-waste-dumping-plan-
20140302-33tz1.html 

10  Wright, J.  The Coral Battleground, Spinifex, 1977, pp. 8,11,14.

11  Mackay Conservation Groups Inc. v Minister for the Environment QUD 
118/2014.

12  Environment Protection and Biodiversity Conservation Act 1999 (Cth), s. 137.

13  See: http://www.edo.org.au/edoqld/news/anedo-does-not-support-the-handover-
of-environmental-approval-powers-to-the-states/ 

14  State Development and Public Works Organisation Act 1979 (Qld), s. 54W(2)(b).

15  Draft Approval Bilateral Agreement Between the Commonwealth of Australia and 
the State of Queensland, Section 6.3, p. 12. See: http://www.environment.gov.
au/topics/environment-protection/environment-assessments/bilateral-agreements

16  See: https://www.getup.org.au/campaigns/great-barrier-reef--3/
the-fight-for-the-reef/join-the-fight

17  Association of Marine Park Tourism Operators Limited ACN 008 657 823 v 
Great Barrier Reef Marine Park Authority & Ors BRG341/2014.
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Strategic Assessment Under 
The EPBC Act
Josie Walker, Barrister, Frederick Jordan Chambers

Introduction

The Environment Protection and Biodiversity 
Conservation Act 1999 (Cth) (‘the EPBC Act’) 
empowers the Commonwealth to protect matters of 
national environmental significance, including world 
heritage places, Ramsar wetlands, and Commonwealth 
threatened species.  These are things which Australia is 
committed to protect under international environmental 
treaties. 

Over the past 5 years, the Commonwealth Government 
has promoted the use of strategic assessment 
processes, in lieu of the assessment of individual 
actions, as its preferred approach to the assessment of 
proposals under the EPBC Act.  This trend is gathering 
momentum.  At the time of writing, seven strategic 
assessments have been completed since 2010, and a 
further 9 are underway.

This new trend creates both environmental opportunities 
and risks.  

On the one hand, it has the potential to lead to better 
environmental outcomes through a coordinated 
approach to the assessment of a suite of related actions.  
By engaging in the strategic assessment process, the 
Commonwealth has many more tools available to it to 
mitigate the impact of actions than its limited power to 
refuse approval or to impose conditions on individual 
actions.

On the other hand, there is a risk that by undertaking only 
a high-level strategic assessment, the Commonwealth 
will overlook or fail to adequately assess the on-ground 
impacts of individual actions.  There is also a risk that 
proponents may not be sufficiently accountable for 
implementing planned mitigation measures.

The assessment of actions

In order to understand the significance of the strategic 
assessment process, it is helpful first to look at how 
actions are ordinarily assessed under the EPBC Act.

An action requires approval under the EPBC Act if it is 
likely to have a significant impact on a matter of national 
environmental significance.1 An ‘action’ is defined to 
include a project, a development, or an undertaking.2  
The granting of a government approval, or the making 
of a planning instrument is, by definition, not an action.3

The process for assessing the impacts of proposed 
actions is set out in Part 8 of the EPBC Act. An action 
may be subject to one of six levels of assessment. 
High-impact proposals will usually be assessed by 
means of a public environment report (‘PER’) or an 
environmental impact statement (‘EIS’).4  A PER or EIS 
must be publicly exhibited in draft form for at least 20 
days.5

At the time of writing, bilateral assessment agreements 
were in place between the Commonwealth and 
all States and self-governing territories. Where a 
bilateral agreement is in place, a State environmental 
assessment report may take the place a Commonwealth 
assessment report.6 In their current form, the bilateral 
agreements may only be relied upon where actions 
are subject to a minimum level of State assessment, 
roughly equivalent to the Commonwealth’s PER 
or EIS processes.7 The Commonwealth Minister 
for Environment (‘the Minister’) still makes the final 
decision whether or not to approve the action under 
the EPBC Act.

The Strategic Assessment process

Under Part 10 of the EPBC Act, The Commonwealth 
and another person (often, but not always, a State 
government) may agree to carry out a strategic 
assessment.8 The Commonwealth cannot compel 
any person to enter into an agreement, therefore 
proponents are only likely to do so where they can 
see a benefit in avoiding more onerous assessment of 
individual actions further down the track. 

When undertaking a strategic assessment, the 
Commonwealth assesses a “policy, plan or program” 
(‘plan’), rather than an action.  The subject matter of the 
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assessment may include a planning instrument or suite 
of planning instruments, or a concept plan for a suite of 
related development proposals.  

Subject to certain minimum requirements, the 
procedure to be adopted in the strategic assessment 
largely depends upon what is agreed between the 
proponent and the Commonwealth.9 

Unlike Part 8 of the Act, Part 10 does not provide a list 
of matters which must be addressed in all assessment 
reports.  Instead, it provides for a flexible process 
where the proponent creates draft terms of reference 
for approval by the Minister.  The terms of reference 
must be publicly exhibited, and the Minister must take 
into account any public comments when finalising the 
terms of reference.10  

Once the terms of reference are finalised, the proponent 
must prepare a draft assessment report in accordance 
with the terms of reference.  The draft assessment 
report will go on public exhibition for at least 28 days. 
The report is then finalised by the proponent, taking 
into account any public comments, and submitted to 
the Minister.11

After receiving the final report, the Minister may 
recommend changes to the plan.  The Minister 
must endorse the plan if he or she is satisfied that 
the assessment report has adequately addressed 
the impacts, and that the proponent has made any 
recommended changes to the plan.12 

The approval of actions under a plan

The endorsement of a plan, without more, has no 
legal effect.  There is no obligation on the proponent 
to comply with or fully implement the terms of the 
endorsed plan.13 The critical power in relation to 
strategic assessments is that, following endorsement 
of a plan, the Minister may approve of the taking of an 
action or class of actions in accordance with the plan.  
These are known as s 146B approvals. 

The effect of such an approval is that these actions 
may be implemented without the need for any further 
assessment under the EPBC Act.14 However, the 
approval must be time-limited, and it may be subject 
to binding conditions.15 It may also be limited as to the 
matters of national environmental significance which 
are covered by the approval.16

Environmental risks

There is a risk that in carrying out a strategic 
assessment, the large scope of the assessment 
will cause more localised impacts to be overlooked.  
Strategic assessments of entire urban areas (such as 

the Perth and Peel Strategic Assessment discussed 
below) are likely to be based on broad-scale mapping 
of habitats derived from satellite imagery and historic 
data. There will not be an on-ground ecological survey 
of every site where development could potentially 
occur under the plan. Therefore, the process may fail 
to recognise the special values of particular sites.

Another risk is that developers may be permitted to 
take the benefit of a s 146B approval in circumstances 
where mitigation measures under the corresponding 
endorsed plan have not been effectively implemented.

Once a s 146B approval is issued, any development 
which is ‘in accordance with’ the endorsed plan, and 
the terms of the approval, can proceed without further 
assessment. Typically, this will mean that development 
can proceed in areas which are identified as suitable 
for that type of development, subject to any conditions 
attached to the approval.  However, the proponents 
of individual permitted developments will usually be 
private developers, whereas the responsibility for 
mitigation measures will usually lie with the relevant 
State government. The EPBC Act does not provide any 
mechanism for the Commonwealth to compel parties 
to comply with mitigation measures under the plan, or 
to revoke s 146B approvals in circumstances where 
mitigation measures are lagging behind permitted 
economic developments.

These risks are less where the subject-matter of the 
strategic assessment is a single large project under 
the control of a single government agency, such as the 
proposed LNG Gas Hub at James Price Point, than 
where the subject-matter is the urban expansion of an 
entire city, with the responsibility for implementation 
lying with many different government agencies and 
private developers, as in the Perth and Peel strategic 
assessment. 

Both risks are capable of being managed through 
the careful structuring of the strategic assessment 
process, and any resultant approvals.

On the plan side of the equation, the Commonwealth 
should expect to see mitigation measures clearly defined 
in space and time, if not actually implemented before 
the plan is endorsed. Mitigation measures may include 
the imposition of legally binding conservation zones 
under local environmental plans, and the acquisition of 
lands for conservation by State government authorities. 

On the approval side of the equation, the Commonwealth 
should consider limiting s 146B approvals to ensure 
that the implementation of actions keeps pace with 
mitigation commitments. For example, a s 146B 
approval of a class of actions under an endorsed plan 
could be limited to actions commencing within three 
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years of endorsement of a plan. This would allow the 
Commonwealth to monitor the progress of mitigation 
measures over that timeframe.  If, after three years, it 
appeared that those responsible were not following 
through on their mitigation commitments under the 
plan, the Commonwealth could refuse to issue any 
further s 146B approvals, and the developers would 
thereafter need to obtain site-by-site Commonwealth 
approval for controlled actions.

The Perth and Peel Strategic Assessment

This current example of a strategic assessment 
illustrates some of the potential benefits and pitfalls of 
the strategic assessment process.

In July 2011, the Western Australian Planning and 
Environment Ministers, and the Commonwealth 
Minister agreed to undertake a strategic assessment 
of a yet-to-be-created plan for the protection of matters 
of national environmental significance in the Perth 
and Peel regions (‘the MNES Plan’).17 According to 
the website of the WA Department of Premier and 
Cabinet, the MNES Plan will address impacts from 
planned urban development under the State’s master 
planning document, Directions 31 and Beyond, and 
future sub-regional structure plans, plus the impacts 
of extraction of raw materials for urban development 
purposes.18 

A list of matters of national environmental significance 
potentially affected by the MNES Plan is yet to be 
released.  

The potential benefits of the MNES Plan are great, 
as it could provide the impetus for the conservation 
of large tracts of threatened species habitat for highly 
threatened species in the region, such as Carnaby’s 
Black-Cockatoo.  This approach is likely to prove 
both more effective and more cost-efficient than the 
alternative of attempting to mitigate the impacts of 
thousands of urban development proposals through 
site-by-site Commonwealth assessments.

But there are also significant risks in this approach.  
The process is defined by high-level State policy 
documents, rather than legally binding planning 
instruments.  These documents of themselves will do 
little more than set broad qualitative objectives for 
each planning area, leaving a great deal of discretion 
to the State and local governments in the manner of 
implementation. 

To offset this inherent uncertainty in the planning 
documents, the MNES Plan itself needs to contain 
concrete and quantified commitments for protecting 
matters of national environmental significance. These 
should include, as a key element, the acquisition and 

protection by the State of identified lands essential for 
the survival of the region’s threatened species. 

Conclusion

In the past, community concern for protection of the 
environment has tended to focus on opposition to 
individual high-impact proposals at the development 
approval stage.  To be effective in the era of strategic 
assessment, communities will need to get involved 
at an earlier stage to press for effective protection of 
matters of national environmental significance within 
strategic plans.

The community needs to be vigilant to ensure that the 
strategic assessment process is sufficiently rigorous to 
substitute for site-by-site assessment of the hundreds, 
or even thousands, of individual development sites 
which may be covered by a single strategic plan.  
Particular attention should be paid to limiting s 
146B approvals in a way which keeps proponents 
accountable for implementing mitigation measures 
after a plan has been endorsed.

1  Part 3 of the EPBC Act defines the types of actions which require approval.  
See: EPBC Act 1999 (Cth), ss. 12, 15B, 16, 18, 20, 21, 23.

2  EPBC Act 1999 (Cth), s. 523.

3  EPBC Act 1999 (Cth), s. 524A.

4  EPBC Act 1999 (Cth), s. 87. Schedule 4 of the EPBC Regulations 2000 
(Cth) has a detailed list of matters which must be addressed in each of these 
assessment processes.

5  EPBC Act 1999 (Cth), s. 98(3), s. 103(3).

6  EPBC Act 1999 (Cth), s. 83.

7  See, for example, An Agreement between the Commonwealth of Australia 
and the State of Western Australia, 2013, Sch 1, Bilateral Agreement , 
Commonwealth of Australia and the State of New South Wales, 2013, Sch 1, 
Item 2, A Bilateral Agreement Between the Commonwealth and the State of 
Queensland, 2013, Sch. 1, Item 2.

8  EPBC Act 1999 (Cth), s. 146.

9  EPBC Act 1999 (Cth), s. 146(1).

10  EPBC Act 1999 (Cth), s. 146(1B).

11  EPBC Act 1999 (Cth), s. 146(2)(b)-(c).

12  EPBC Act 1999 (Cth), s. 146(2).

13  EPBC Act 1999 (Cth), s. 146B.

14  EPBC Act 1999 (Cth), s. 146D.

15  EPBC Act 1999 (Cth), s. 146B(2), s. 146D(3).

16  EPBC Act 1999 (Cth), s. 146B(2)(c).
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Fundamental Principles For Best 
Practice Biodiversity Offsets
Rachel Walmsley, Policy and Law Reform Director, EDO NSW 
Megan Kessler, Scientific Director, EDO NSW 
Jemilah Hallinan, Outreach Director, EDO NSW

At a basic level, biodiversity offsets involve measures 
designed to benefit biodiversity at one site in order 
to compensate for actions that are detrimental to 
biodiversity at another site. The measures designed 
to benefit biodiversity may involve restoration of an 
ecological community, protection of additional habitat 
for a threatened species, or work that eliminates threats 
to biodiversity such as introduced pests and weeds. 
The actions being offset are typically developments 
such as residential subdivisions or activities such as 
mines. 

Offsetting has gained traction throughout Australia 
as a means of facilitating developments that may 
otherwise be rejected on the grounds that they have 
unacceptable impacts on biodiversity. At a time when 
Australia’s unique terrestrial and marine biodiversity is 
in decline, it is worth examining how biodiversity offsets 
work, and whether real and enduring environmental 
outcomes can be achieved through offsetting.

How offsetting is undertaken is highly variable across 
Australia and can depend on the type of project, 
the proponent and the jurisdiction. Offsets are often 
negotiated on a case by case basis between the 
regulator and the development proponent. Some 
jurisdictions apply policy guidelines, assessment 
methodologies, or offset ratios such as one hectare 
cleared requires 5 hectares to be restored. Although 
there are certainly emerging trends and themes in 
offsetting, at present it is done on a relatively ad hoc 
basis with little consistency in terms of ecological 
credibility, rigour, enforceability and legislative 
parameters. 

Most jurisdictions in Australia currently have, or are 
developing, an environmental offset policy. Of concern 
is the current trend for jurisdictions with existing policies 
to weaken biodiversity protection by requiring less 
rigorous offsetting, or exempting certain developments 
from offsetting rules.1 Given the significant policy 
focus on offsetting, this article will outline some of 
the fundamental principles that ought to underpin 
a best practice offsetting scheme and highlight how 

some existing State schemes are currently failing to 
implement these principles. Accordingly, this article 
makes the case for the development of a national 
standard that would provide a robust and science-
based offsetting model for States and Territories to 
base their own offsetting regimes on.

“Offsetting has gained 
traction throughout Australia 
as a means of facilitating 
developments that may otherwise 
be rejected on the grounds 
that they have unacceptable 
impacts on biodiversity.”

1.  Biodiversity offsets must only be used 
as a last resort and clear limits must be 
placed on the use of offsets

Before offsetting is considered as an option, every 
effort should be made to avoid and then mitigate the 
impacts of the proposal on biodiversity. This mitigation 
hierarchy should be clearly set out in relevant legislation 
as a mandatory pre-condition before any offsetting 
option is considered. Appropriate guidance should be 
provided to proponents on how they can demonstrate 
their endeavours to genuinely avoid and mitigate 
aspects of the proposed development. 

In addition to adopting a mitigation hierarchy, offset 
schemes must have clear parameters. The use of ‘red 
flag’ or ‘no go’ areas is essential to make it clear that 
there are certain matters in relation to which offsetting 
cannot be an appropriate strategy. This is particularly 
relevant to critical habitat and threatened species or 
ecological communities that can withstand no further 
loss. 
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The NSW Government has recently released a Draft 
NSW Biodiversity Offsets Policy for Major Projects. 
The Policy is based on seven principles, one of which 
states:

Before offsets are considered, impacts must first be 
avoided and unavoidable impacts minimised through 
mitigation measures. Only then should offsets be 
considered for the remaining project.

Despite this principle, the policy states:

Where all feasible measures have been taken to avoid 
or minimise the impacts, offsets should be used to 
compensate for the remaining impacts. If necessary, 
proponents will be required to clearly explain why certain 
impacts cannot be avoided or minimised further. Some 
impacts are more complicated or severe, such as those 
that are likely to cause extinction of a species from an area 
or significant reductions in vegetation bordering streams 
and rivers. These will require additional consideration by 
the consent authority before the option of offsetting is 
used.

While this policy does apply the mitigation hierarchy, 
proponents may not be required to justify why they 
cannot avoid or mitigate the impacts and the principle of 
‘red flags/no go’ areas is overridden by the implication 
that offsets could still be considered even where the 
project could cause a local extinction.

2.  Offsets must be based on sound 
ecological studies and principles 

Scientific reviews of offsetting note serious concerns 
as to whether biodiversity offsetting is actually possible 
given the unique nature and complexity of biological 
systems. Offset regimes assume biodiversity is 
compressible, i.e. individuals of certain species can 
move into existing habitat areas, as well as portable, 
i.e. habitats can be re-created elsewhere.2  

However, a 2012 review of restoration ecology 
literature concluded that:

Confidence in the ability of restoration to deliver genuine 
biodiversity offsets is undermined by the problems of 
defining and measuring the biodiversity values that are 
lost and gained, considerable uncertainty surrounding 
the effectiveness of restoration techniques, and long 
time-lags. The increasingly broad application of offsetting, 
often with limited scientific support, is therefore of 
concern.3  

Currently, there is a dearth of evidence to show 
that offset schemes actually achieve the intended 
biodiversity outcomes. The field of restoration ecology 
is still relatively new, and even those schemes that 
have been in existence for some time cannot show 
conclusive results in terms of beneficial outcomes.4 It 

is therefore important that offsetting schemes provide 
for adequate monitoring and evaluation.

At the very least, any ecologically credible offset 
scheme must enshrine the requirement of like-for-like 
offsets. This will ensure, as far as possible, that the 
environmental values of the site being used as an offset 
are equivalent to the environmental values impacted by 
the proposed action. Otherwise the resulting action is 
not an offset. A like-for-like requirement is absolutely 
fundamental to the ecological integrity and credibility 
of any offset scheme. 

In NSW, the Draft Framework for Biodiversity 
Assessment (FBA)5 which underpins the Draft NSW 
Biodiversity Offsets Policy for Major Projects expands 
the like-for-like concept almost beyond recognition. 
Instead of offsetting species for species, the FBA 
provides that vegetation of the same class can be 
included in the offset credit profile and stretches 
the nexus even further by allowing vegetation from 
the same formation for ecosystem credits. Similarly, 
in relation to individual threatened species, the FBA 
does not require offsets to apply to the same species, 
but allows species from the same order for fauna 
species and the same family for flora species. These 
proposed variation rules allow offsetting from very 
broad ecological categories that may have a tenuous 
link to the actual species or population being impacted. 
Some orders may contain a diverse range of species. 
For example, the order Diprotodontia (meaning ‘two 
front teeth’) includes 120 marsupial mammals such as 
kangaroos, wallabies, possums, koalas, wombats, and 
many others. The FBA would therefore potentially allow 
impacts on koalas (which a listed as vulnerable under 
federal law) to be offset by actions taken to conserve 
a population of kangaroos. This outcome could have 
dire consequences for koala populations in NSW. The 
inclusion of variation rules such as these undermines 
the ecological integrity of the scheme.

Another emerging trend articulated in the Draft NSW 
Biodiversity Offsets Policy for Major Projects is the 
generation of offset credits on previously mined land. 
Research to date suggests that there are few, if any, 
successful examples of rehabilitation of open cut mining 
areas. Evidence given in Hunter Environment Lobby 
v Minister for Planning & Ashton Coal Operations 
Limited6 demonstrated that there is no certainty that 
reconstructed landscapes can be returned to the 
same structural, hydrodynamic or ecological function 
that existed prior to mining. Specifically, hydrologist 
and soil engineer, Associate Professor Willem Vervoort 
noted that “Existing research on mine rehabilitation 
mostly suggests deficiencies in the nutrient and or soil 
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quality of rehabilitated sites, even after application of 
remedial nutrients”. 

Associate Professor Vervoort went on to comment:

the few long term studies suggest that short term success 
actually might inhibit long term sustainability, as the 
initial rapid growth supported by fertilizer applications to 
manage erosion moves the ecology in a specific direction. 
The resulting ecological community is not necessarily the 
most stable community in the long term. This could lead 
to dramatic changes (vegetation dieback) at a later stage 
due to insect damage, age or lack of nutrients. Given 
how new the science of mine rehabilitation is (about 
20 years) there is also not much long term research 
available to develop a clear understanding of landscape 
development post mining. As a result it is not possible to 
verify if the proposed rehabilitation will actually succeed.

Given that the purpose of offsets is, at a minimum, to 
create a no net loss situation, and is often to create 
an environmental gain, it is inappropriate to permit an 
offset technique that is unproven and, based on current 
evidence, unlikely to result in ecologically sustainable 
vegetation communities within any reasonable 
timeframe. 

3. Indirect offsets must be strictly limited 

There should be extremely minimal use of indirect 
offsets or supplementary measures under any offset 
scheme. This is due to significant uncertainty of 
linkages with impacts, and higher risk that biodiversity 
outcomes may not be achieved. 

Indirect offsets allow the use of related activities, 
such as research, in place of directly offsetting the 
biodiversity loss. The Draft NSW Biodiversity Offsets 
Policy for Major Projects allows for a proponent 
to satisfy 100% of their offset requirements with 
supplementary measures rather than direct offsets. 

Similarly, the Environmental Offsets Act 2014, which 
provides a legislative basis for offsets in Queensland, 
provides that offsets can either be proponent-driven 
whereby the proponent identifies a suitable offset that 
is approved by the Department of Environment and 
Heritage Protection (EHP) or by a financial payment 
to an offset fund controlled by EHP or the local 
government.7 

Four key concerns regarding the use of indirect offsets 
are:

1.  It is very difficult, if not impossible, to measure the 
environmental gains when the results of indirect 
offsets are balanced against the losses occasioned 
by a development. 

2.  The relationship between many types of indirect 
offsets and the environmental gain sought to be 
achieved is dependent on many contingent and 
uncertain factors. Many proposed schemes currently 
contemplate, for instance, that funding for research 
may comprise part of an acceptable offset. In order 
to achieve an effective environmental outcome, 
however, research must not only be performed to 
an acceptable level, but it must successfully identify 
information that can be used for environmental gain 
that is subsequently implemented, and there must 
be systems in place for evaluation of its impacts. 
This, in turn, is dependent on adequate funding. The 
uncertainty inherent in this process renders such 
forms of indirect offsetting ill-suited to achieving 
enhanced environmental outcomes. 

3.  Effective offsets must be additional to activities that 
would have been undertaken in the normal course 
of events. It is difficult to demonstrate that indirect 
offsets comprise the requisite degree of additionality. 

4.  The use of indirect offsets contradicts the principle of 
‘like-for-like’ offsetting that should be a fundamental 
component of any offset strategy. 

Also of concern is the emergence of the principle 
of ‘discounting’ in NSW. The principle allows for 
offsets to be discounted where significant social and 
economic benefits accrue to NSW as a consequence 
of the proposal. This principle potentially allows 
environmental concerns to be overridden by socio-
economic considerations. As biodiversity has not been 
given a dollar value, the ledger will always tip in favour 
of major projects if the criteria are economic. Such 
economic prioritisation policies are likely to contribute 
to the incremental and permanent loss of significant 
biodiversity in NSW, and completely undermine the 
ecological credibility of the purportedly objective 
methodology by which offsets are determined.

4.  Offsetting must achieve benefits in 
perpetuity 

An offset area must be legally protected and managed 
in perpetuity, as the impact of the development is 
permanent. Offset areas should not be amenable to 
being offset again in the future.

Queensland’s Environmental Offsets Act 2014 
provides for the identification of offset corridors and 
landholders in these corridors can voluntarily enter into 
offset management plans in return for payments from 
the Offsets Fund. However, these offset areas are not 
set aside in perpetuity and can be revoked, although to 
do so would require an additional offset. Furthermore, 
there is no requirement to identify offset corridors in 
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regional or local planning instruments which means 
that development can be planned in offset corridors.

In NSW, a decision of the Planning Assessment 
Commission to approve the expansion of an open cut 
coal mine over land previously set aside as an offset 
led to legal proceedings in the Land and Environment 
Court8 and the NSW Court of Appeal.9 Rio Tinto sought 
approval to open cut mine a biodiversity offset area 
containing an endangered ecological community, the 
Warkworth Sands Woodland, and threatened animal 
species including the squirrel glider and the speckled 
warbler. The woodland is unique to the area and only 
13% of the original forest remains. Rio Tinto had 
previously promised to permanently protect this area 
under a Deed of Agreement with the NSW Government. 
The relevant Minister amended the agreement to allow 
the offset to be mined. When project approval was 
granted, the local community at Bulga commenced 
Court proceedings and were successful in having the 
approval overturned. The Land and Environment Court 
found that the project would have an unacceptable 
impact on biodiversity, particularly the Warkworth 
Sands Woodland, and this could not be justified by 
the economic benefits of the project. On appeal, the 
NSW Court of Appeal upheld the decision to reject 
the application. In response, the NSW Government 
has amended the law to attempt to make the economic 
value of the resource the primary consideration when 
assessing certain mining applications. Rio Tinto has 
subsequently re-lodged an application to mine the 
offset area and a decision is pending. 

In South Australia, the BHP Billiton Roxby Downs 
Olympic Dam Expansion project, which proposed 
to clear over 17,000 hectares of vegetation, drew 
criticism from the community because it was unclear 
how proposed offsets would be managed in perpetuity 
to provide a significant environmental benefit.

Unless biodiversity offsets can be secured through 
appropriate legal mechanisms, the environmental 
outcomes of offsetting will be uncertain. The Bulga 
example above demonstrates that Deeds of Agreement 
are not a suitable mechanism for securing offsets as they 
lend themselves to being amended or revoked by the 
relevant Minister. There are other mechanisms that are 
more appropriate, such as BioBanking Agreements10 

and Property Vegetation Plans11 in NSW, both of which 
can last in perpetuity and are registered on title. 

5.  Offsets must be based on principles of 
net gain

Relevant legislation must require any offset scheme to 
maintain or improve environmental outcomes, instead 

of simply requiring ‘no net loss’ or ‘maintaining viability’. 
Preferably, the requirement would be to enhance 
environmental outcomes. This acknowledges current 
trajectories of biodiversity loss, and that positive action 
is required to halt and reverse the trend.

The relevant standard that an offset scheme seeks to 
meet is important because it will determine what level of 
action is necessary at the offset site. For example, when 
employing the ‘maintain or improve’ standard, there will 
be a net loss in biodiversity values at the development 
site and a gain in biodiversity values at the offset site 
due to effective management actions. To maintain or 
improve biodiversity values overall, the total gain for 
biodiversity achieved through management activities 
must equal or exceed the total loss. In Queensland, the 
relevant standard is lower. The Environmental Offsets 
Act 2014 states that a conservation outcome is 
achieved for a particular matter if the offset is selected, 
designed and managed to maintain the viability of the 
matter.12 

Many offsetting mechanisms are underpinned by a 
scientific methodology that allows the impacts of the 
proposed development on biodiversity to be measured 
and quantified so that appropriate offset sites and 
management activities can be objectively determined.13 
Such methodologies are critical to determining the 
appropriate size of an offset site, the ecological 
communities and populations it should contain and any 
management activities that will be necessary to ensure 
the offset meets the relevant standard (whether it be 
‘no net loss’ or ‘maintain or improve’ or some other 
standard).

Not all offsetting schemes employ assessment 
methodologies, with the result that it can be unclear upon 
what criteria offset sites are selected and management 
actions determined. Where a methodology does 
exist, it is essential that it is applied consistently and 
accurately, by people who are trained in the use of the 
methodology.

6. Offsets must be additional 

Any offset action must be additional to what is already 
required by law. The requirement of ‘additionality’ must 
be based on clear criteria to ensure that offsets are not 
approved unless they provide a conservation benefit 
additional to what would otherwise occur. 

In the ACT, most urban development has an impact on 
the nationally listed threatened Box Gum Woodlands, 
native grasslands or threatened species such as the 
striped legless lizard. However, the ACT Government 
has applied the Federal Policy on Biodiversity Offsets 
in contravention of the principle of additionality by 
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offsetting the impacts of developments on threatened 
species with management actions in existing nature 
reserves. For example, a proposed development 
in North Watson has been permitted because of a 
biodiversity offset in the nearby Justice Robert Hope 
Park.14 

This is despite the fact the Federal Policy requires 
offsets to deliver gains in biodiversity that would not 
have otherwise occurred and recognises that this 
generally prohibits establishing offsets in existing 
nature reserves.

7.  Offset arrangements must be legally 
enforceable. 

Any offset scheme must be underpinned by strong 
enforcement and compliance mechanisms in legislation, 
with adequate resourcing, established from the outset.

It has been noted15 that the effectiveness of offset 
regimes is undermined by non-compliance and lack of 
enforcement of offset conditions. Offsets are inherently 
difficult to monitor and enforce. This is because there is 
a variable lag time between offsets being implemented 
and ecological outcomes being achieved. Many 
studies suggest this lag time may be anything from 
20 to 150 years.16 Given the inconsistency between 
project implementation and environmental benefit, it is 
possible that certain target species will never become 
established and the offset will not be functional within 
a practical timescale. This is particularly problematic 
for species where an immediate decline in habitat 
availability may cause regional extinction before the 
time lag in resource availability can be overcome.17 
In NSW, current major project approvals often 
consider offset conditions to be complete once initial 
vegetation has been established or rehabilitation has 
been undertaken for a period of 5-10 years. This is 
clearly insufficient time to establish whether the offset 
has achieved intended environmental outcomes, and 
complied with legal requirements.

Of equal importance is the timing of offsets. 
Developments relying on offsets should not be 
approved until appropriate offset sites have been 
identified and assessed as adequate. Otherwise, there 
is no guarantee that the offset will be established. 

In recent Federal Court proceedings18 the Northern 
Inland Council for the Environment challenged 
Commonwealth Government approvals for two coal 
mines in the Leard State Forest near Boggabri in north-
western NSW.

Together, the projects will result in the clearing of 
626 hectares of the critically endangered Box Gum 
Woodland and 2315 hectares of habitat for the 

endangered Swift Parrot, the endangered Regent 
Honeyeater, the vulnerable Greater Long-eared Bat, 
and the endangered climbing plant species Tylophera 
linearis.

The group argued that the Minister made a legal 
error by not requiring independent verification of the 
proposed biodiversity offsets before the approval 
was granted, rendering the offset conditions imposed 
uncertain. However, the Court found that the Federal 
Environment Minister had the power to approve the 
clearing of the Leard State Forest before biodiversity 
offsets have been established. The Judge noted “this 
would undoubtedly be undesirable from the perspective 
of environmental protection and preservation...”19 but 
was nevertheless permitted by the law. 

Conclusion

None of the offset regimes currently in place throughout 
Australia address all the fundamental principles outlined 
above. This is particularly concerning given the current 
moves towards bilateral agreements allowing federal 
environmental approvals to be devolved to State 
or Territory governments. The Federal Government 
developed the EPBC Act Environmental Offsets 
Policy in 201220 which applies to offsetting significant 
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residual impacts on matters of national environmental 
significance.  However, where bilateral agreements 
have been signed, the offset policy of the relevant State 
or Territory can be accredited, even where the regime 
is weaker than the Federal Policy. In fact, the NSW 
approval bilateral agreement proposes to accredit the 
NSW Biodiversity Offsets Policy for Major Projects 
even though it is still in draft form and proposes to 
weaken the existing offsetting regime in NSW.

Last year the Productivity Commission stated that 
“a dedicated and independent review of offset 
arrangements is warranted to examine offset policy 
objectives, the quantitative methodologies used to 
identify suitable offsets, the merits of offset markets 
and the case for establishing a single, national 
offsets framework”.21 To date, there have been no 
moves towards undertaking such a review. However, 
a review of this kind would be an important first step 
in developing a best practice national standard upon 
which State and Territory offsets legislation could be 
based. Until such a standard is in place, accreditation 
of State standards should not occur.
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Environmental Legal Aid Slashed 
When Australia Needs It Most
Christine Trenorden, Visiting Professor at University College London1

When residents from the tiny town of Bulga won a 
three-year court battle to stop Rio Tinto expanding 
an open-cut coalmine beside them, it was hailed as a 
victory for David over Goliath. Yet the type of legal aid 
that helped those Hunter Valley residents last year may 
soon be much less widely available.

The right of individuals and local communities to 
challenge contentious development projects has been 
dealt a severe blow by the Federal Government’s axing 
of A$10 million in funding for Environmental Defenders 
Offices (EDOs), which provide not-for-profit legal aid.

During my 17 years as a judge in South Australia’s 
Environment, Resources and Development Court, 
I presided over several cases that would never have 
made it to court without the assistance of EDOs.

But from July 1 this year, the nationwide network of 
nine State and Territory EDOs will be left dangling by a 
thread, with several offices potentially having to close 
as their future becomes unviable.

Affordable legal option

While this has been painted as necessary budgetary 
belt-tightening and a realignment of legal aid priorities 
towards “the vulnerable and disadvantaged”, it is 
also true that EDOs have been the target of industry 
lobbying. The New South Wales Minerals Council 
campaigned for the withdrawal of State EDO funding, 
and argued before last year’s federal election that 
public funds should not be used “to support extreme 
anti-mining activists”.

EDOs are often the only affordable legal option for 
communities and landholders who find themselves 
confronted with major development projects like mines, 
natural gas processing plants, coal seam gas fields 
and shale gas wells, or with new government planning 
policies that threaten citizen rights, local biodiversity, 

Indigenous culture, farmland, clean waterways and 
other public interests.

Community groups, represented in court by EDOs, 
have succeeded in either stopping or imposing more 
appropriate conditions on a range of development 
projects that threatened their local environments. 
EDOs have given legal aid to a range of environmental 
causes including Western Australia’s proposed gas 
hub at James Price Point, Tasmania’s Tarkine forests, 
and the fight against Japanese whalers.

“Without the EDOs, communities 
will have an even harder 
time competing in court with 
corporations and government 
agencies, armed with the 
best legal teams their deep 
pockets can afford.” 

Without the EDOs, communities will have an even 
harder time competing in court with corporations and 
government agencies, armed with the best legal teams 
their deep pockets can afford.

Citizens seeking to stand up to them have no such 
resources, and in court can put at risk their own 
assets, including their homes, while trying to challenge 
powerful vested interests. Publicly funded EDOs have 
filled a gap where most public-minded citizens do not 
have the means to engage private law firms, providing 
expert legal support at modest or even no cost.

All of this is now in peril, and communities and the 
environment face being left without the means to 

This article was first published in
2
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access justice. At a stroke, the Government has 
demolished half the total funding base for EDOs.

The offices in South Australia, Tasmania, the ACT, 
Northern Territory and northern Queensland each get 
80-90% of their funding from the federal purse and 
face the prospect of closure over the coming year. 
Other EDOs in NSW, Queensland and Victoria have a 
mixture of law society, State Government and private 
funding, but will nevertheless be forced to reduce their 
services.

Community-based public interest environmental law in 
Australia is now facing the biggest crisis of its three-
decade history.

Legal counterparts

The first EDO was established in New South Wales in 
1985, and the concept was embraced in other States 
and Territories from 1992 onwards. Federal funding 
first began in 1995.

Created to defend the environment and heritage 
under law, and modelled in part on North American 
counterparts like the famous Sierra Legal Defense Fund 
(now Earthjustice), and the Canadian Environmental 
Law Association, the EDOs are nonetheless a 
distinctively Australian institution, one that enjoys 
strong support within the legal fraternity and the 
general community.

EDOs have never gone free of political controversy. 
In 1999 the Howard Government placed a “litigation 
ban” on Commonwealth funding, which meant that 
EDOs could only use taxpayer funds for services like 
public education, community engagement, and policy 
and law reform. This ban stayed in place for nearly eight 
years, until it was lifted by the Rudd Labor Government 
in 2007.

Now the new Abbott Government has gone a lot further 
by cutting federal funding completely.

It is worth noting that this decision also coincides with:

 •  Federal moves to devolve Commonwealth powers 
for environmental decision-making on development 
applications to State and Territory governments;

 •  Major development proposals across the sensitive 
Top End – northern Queensland, the Northern 
Territory and Western Australia’s Kimberley region – 
including for new coal, coal seam gas and liquefied 
natural gas extraction;

 •  A recent series of strongly pro-development 
approvals, such as the decision to allow dredge 
spoil dumping within the Great Barrier Reef Marine 
Park;

 •  Mounting evidence of national and international 
concern about the direction Australia is taking 
on environmental law and policy, not least the 
consideration by UNESCO this year to place 
the Great Barrier Reef on the World Heritage in 
Danger list, and the current attempt by the Federal 
Government to reduce the boundaries of the newly 
added parts of the Tasmanian World Heritage Area.

Tipping the scales

As I and anyone else familiar with the legal system 
knows all too well, access to expert counsel is not 
something that everyone can afford.

Australians and our environment will suffer if there is 
no real means for the courts to review development 
decisions against environmental policy and the 
evidence. Retaining the means of access to justice in 
relation to our environment is critical.

The downsizing or demise of Australia’s various 
EDOs could tip the balance even more in favour of 
development at the expense of our environment and 
communities without deep pockets. In doing so, it 
puts places like the Great Barrier Reef and Tasmania’s 
Tarkine wilderness at greater risk – and makes it that 
much harder for people in small towns like Bulga to 
have their day in court.

1  Christine Trenorden is a former judge in South Australia’s Environment, 
Resources and Development Court and the District Court of South Australia. 
She is now chair of the management committee of the Environmental Defenders 
Office, South Australia.

2  http://theconversation.com/
environmental-legal-aid-slashed-when-australia-needs-it-most-23988
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