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A Precedent

'Afthough the  Luvironmental Planning  and  Assess-
ment  Adet, 1979 (NSW)  recognises the importance
of public participation in  the

may participate is limited to the period before the actual
carrying out of a development, The public may comment
on -environmental impact statements for certain types
of developments and - activities and apply to the Court

for a new hearing of the development - application for -

certain developments under Section 98 andfar challenge
the legality of the development in the Courts undeg. sect--
section 123, However, ail of these actions by the public
are usually prior to the actual cariying out of the
development, : :

Yet, if environmental impact  assessment {5 to be
effective, it must be viewed as a dynamic, ongoing process,
It should start with project formulation and initial envir-
onmental assessment in- the form of an environmental
impact statement or equivalent, It progresses to the
approval phase where there should be a re-evaluation
of the project and.its impact on the environment and if
approved;- the imposition of appropriate  conditions to
minimise adverse impacts on the environmont: After
- approval, - there shouid be effective monitoring of the

envirenmental impact
assessirient process, the time period in which the public -

rticipation in Monitoring :

project and its impact., The information gained in the

monitoring . process should be used to reformulate
mitigation methods both for the projoct in question and
for future projects, (1). - .

If public participation s impdrtant in the pre-approval
and approval stages, it is even more important in the post-

“approval or monitoring stage “because this is. when the

public will actually be affected by these developments
which are approved™ ~~ S

The failure of the Environmental Planning end Assesshient

Act 1o expressly provide for public participation in the
monitoring phase is serious and ought 1o be remedicd

+as soon as possible, Until this is achieved, the public will
-need to negotiate with developers and consent authorit-

ies on a case by case basis to have conditions atta_chc'dl
to- development consents enabling public participation
in" the monitoring of the impacts of the -devefopment,

A precedent for such participation was established by
residents for whom the Environmental Defender's Office.
acted in two recent cases in the Land and Environment
Court, {2) :




The cases concerned two . similar quarties at Nethercote,
near Eden, on the far south coast of New South Wales, The
rock to be quarried contained veins of tremolite, a type of
asbestos, which scientific tests had shown to be at least as
dangerous as the more common types .of - asbestos,
crocodelite and amosite,

The quarries were designated developments for the
purposes of the Environmental Planning and Assessment
Act. 1979 (NSW) and therefore an environmental impact’
stalement was requiretd to accompany cach development
application, '

As required by the Act, the consent authority publicly
cxhibited the development applications and environmental
itmpact statoments and invited public comment,

The residents at Nethercote made a submission objecting
to the quarries, principally because of the health hazard
posed by the asbestos in the rock, '

The consent authority nevertheless granted consent to

cach of the development applications, although it did
impose a significant. number of conditions which were
similar but not exactly the same in the two cases, '

However, there was no specific condition enabling the

public to participate in the monitoring of the environ-
mental impacts, and in particular the levels of exposure

to airborne asbestos dust caused by quarrying operations, -
A further problem hampering public scrutiny was that in

one case the levels of exposure were not specified in the
cansent. Instead, the levels and methods ¢ measurement,
and in both cases the methods of measuring the levels of
cxposure, were to be agreed by private consultation
between the developers and the Division of Occupational
Heaith of the Department of industrial Relations.
The residents appealed to the Land and Environment
Court from the determination of the consent authority,
. MR- - ™
Prior to the hearing of the cases, the Environmental
Defender’'s Office approached the developers and the

consent authority in each casc with a view to negotiating

alternative conditions agreeable to all parties.

It became apparent that the devclopers intended to carry
out monitoring of the levels of expasue to airborne
asbestos dust, However, the residents, whiist not
necessarily doubting the intentions of the develapers,
wanted the monitoring of environmental impacts to be
morc open to public scrutiny and involvement,

In particular, the residents requested that:

{1} all reasonable measures be taken to ensure that
no asbestos would leave the guarry ;

(2) the level of exposure to airborne asbestas dust be

- the same as that for crocadolite and amosite,

~ namely 0,1 fibres of asbestos per millilitre of air;

{3)  the method of measurement of levels of exposure
be approved by the National Health and Medical
Rescarch Council of Australia and the Depart—
ment of Industrial Relations;

{4) the residents be permitted to inspect the
monitoring of exposure to airborne asbestos dust
at the quarry; and

(5)  the residents have access to the results of the
monitoring process,

and that each of.these be specifically stated as
conditions of the development consent, In order that

the public could see that environmental impact manitor-
ing was being done and being done effectively,

After negotiation, each of the developers and the consent

authority agreed to these requests, As the developers stated:
We intend to do the right thing and we have nothing
to hide, so why not let the public sce that we are in
fact doing the right thing!’

The Land and Environment Court then made orders .

embodying the agreed conditions.

ft is hoped that chvironmentalists, developers, consent
authorities and Courts alike will apply this precedent to

- gnable public participation in the monitoring phase of the

environmental impact assessment procedure,

Foothotes

1, Preston B.J,, “Monitoring - The Negiccted Aspect
of Environmental Impact Assessment” Vol, 13 No,6
Habitat {December 1985}, 6 '

) W - .

9, Lackey-end-Wentworth on behalf of the Nethercote
Residents v Council of the Shire of Bega Valley
and the Minister of Public Works, Ports an Roads,
No. 10156 of 1985, Land and Environment Court,
3 May 1985; and

Lackey and Wentworth on behalf of the Nethercote °

Residents v Council of the Shire of Bega Valley and

Heffernan Concrete Industries Pty, Ltd,, No, 10157

?g 1985, Land and Environment Court, 28 Junec
85, '



Proposed MNature Reserve Saved

But for How Long?

Warrell Creek is a little known tributary of the Nambucca
River on the north coast of New South Wales, The arca
has been under consideration for nature conservation
since 1970, It was first recommended as a nature reserve
by the National Parks Association of NSW in 1976, This
recommendation was adopted by the National Parks and
Wildlife Service and formally referenced as a proposed
nature reserve under the National Parks and Witdlife Act,

The arca -contains sclentifically important sand  dune
systems, fittoral rainforest and wetland areas, | is essential-
ly nawiral although over the years there has been some
degradation. This degradation has progressed to- the stage
where 1t Is now critical, if the arca is to be preserved,
that all future developments be prevented and the arca
declared a nature reserve, '

The urgency Tor pretection of the area has recently
‘been ncreased by lwo current proposals for sand and
gravel extraction in the wetlands on Lhe western side of
Warrell Creck, These proposals would nccessarily totally
remove the existing Melaleuca  forest swamps in the area
dredged and lower the level of the land, among other

impacts,

The National Parks Association of NSW rightly viewed
such developments as the beginning of the end for the
nature reserve proposal, The cumulative impact of this

 development combined with too many other developments

in the past and other proposed developments would dostroy
the nature conservation, scientific, recreational, and other
values of the arca,

The  National  Parks  Association instructed the
Enviranmental Defender’s Office to appeal under $.98
of the Emwironmental Planning and  Assessment Act
against  the local Council's decision to  approvas-the
development, . ’ L

However, it was realized that the enviranmental impact
stalement was so grossly inadequate that it fajled 1o comply
with the statutory requirements. In these circumsiances,

neither the local Councll at first instance nor the Land and _

Environment Court on appeal would have the power to
determine the development application which included the
inadequate environmental impact statement. Additional
proceedings under section 123 of the Act were commenced
to challenge the inadequacy of the environmental impact
statement and  hence the legality of the Council's
determination. The s. 98 merit appeal was adjourned
pending the outcome of the s, 123 proceedings. .

Expert reports preparcd for the National Parks Association
emphasised the values of the Warrell Creek area and
catalogtied the gross inadequacies of the environmental
impact statement,

As a rosult of these expert's reports, the developer and
Council conceded before the hearing commenced that the
ehvironmental impact statement was inadequate and that
the Council’s development consent was ultra vires, The
developer agreed to being restrained by the Court from
taking any step in reliance upon the purported consent
of the Council to use the land for the purpose of extrac—
tion and screening of decorative sand and gravel.

The Natjonal Parks Assaciation’s legal challenge therefore
was completely successful, In addition, in the process of
preparing their legal case, further information has been
obtained on the significance of the Warrell Creek arca
for nature conservation, scientific study and recreational
pursuits, There never has been a better time nor a more

persuasive case for protection of the area as a nature

I¢servce,

Unfortunately, there is a real risk that the recent victory
will be in vain, The developer in this case as well as others
still wish to proceed with their proposals, New cnviron-
mental consultants have been engaged to prepare more
adequate environmental impact statements,

The- National Parks and Wildlife Service and the NSW
Government must act wow to preserve the arca once and
forall, ' '
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Legal Driefs

1)

The frvirommental and Planninng Assessnienf Aet has
recenily been amended by the Anrironmental Planning
andd Assessurent [Amendment ) Act 1985, The amend-
ments and new regulations are expecled Lo come info
force on or aboul 1 February 1986, A full outline of
the amendments will be contained in the next
newsletler, :

Some of the main changes include:

{1} the empowering of the Minister {but not the
Council as was originally proposed in Bill No.1)
1o grant consent Lo a developmaent application
for a prohibited development;

{2) Theright to an enquiry under seclion 119
in relation te any prohibited developiment,
whether or not it would be classed as desig-
nated development.

(3) the deletion of the requirement lor sequential
public exhibition of the environmental study
and lecal environmental plan and substitution
ol simuitancous exhibition; -

(4} the substitution of & new definition of ‘activity’ |
in Part V of the Act along the lines of the cxisting
definition of ‘development’; ' o

(5} the nomination of a particular determining
authority for the purposes of Part V where the
approval of more than one authority is required;

{6} the deletion of the 'final degision’ requirement
in s, 112 anel the substitution of a proscription
of the carrying out of a preseribed activity or
activity likely to significanily aficct the environ-
ment unfess an E1$ has been considered;

{7} the insertion of a time limit of 3 months for chal:

tenging the validity of development consents and
environmental planning instrumenls;

{8) the substitution of a new requirement for the
information to be supplied in development
applications for devclopments which are not |
designated dovelopments;

(9) the insertion of two new matters in s, 90 (1} o -

which consent authorities are required to consider -
when delermining development applications, one
-of which s whether the development is likely Lo
cause soil erosion; and T

{10) the nsertion of a provision prohibiting consent
authoritics refusing consent to development
applications by the Crown or imposing conditions
without the written approval of the applicant or
Minister, .

The Envirommentally Hazardous Chemicals Act 1985 was
passed by Parliament-on 1 November 1985, The Act is an
important addition Lo N5W's environmental legislation,
Of particular interest te the public is the open-standing
provision enabling the public Lo btring proceedings to
remedy or restrain breaches of the Act (8,75} and to
appeal on the merits against the making of a chemical
cantrol order (s, 38), :
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. The long awaited decision in Angel v Minister for Arts,

Heritage amd the Ewvironment and Ors, No. 85121,

‘on whether access would be granted under the Freedom

of Information Act 1985 to documents relating Lo wood-
chip licences in - Tasmania was handed down by the
Administative ~ Appeals  Tribunal  (Dep.  Pres, Tedd,
Taylor and Stevens) on 13 November 1985, Mr. Angel,
a member of the EDO Board, but acting in this case as
assistant director ol the Total Environment Cenlre in
Sydney, had appealed to the Tribunal against the decision

“of the Minister -~ for: Arts, Heritage and Environment,

Mr, B, Cohen, to refuse access to certain documents on
the “basis that the documents were exempl pursuant [o

sections 33A, 43 andfor 45 of the Freedonr of fiforma-

tion

The documents in question were based upon information
supplicd by  woodchipping companics to the Faorostry
Commission of Tasmania which, in turn, supplied it to
the Commonwealth Department of Arts, Heritage and
Envirenment, - -

The Tribunal held that there was clear evidence, given by
the waodchipping company and the State of Tasmania,
both of which were joined as parlies, and by the
Department of Arts,  Heritage and Environment, that
disclosure of any one or more of the documents would
cause damage to the relations between the Common-
wealth and the State of Tasmania and that disclosure
would divuige information or matters communicated in
canfidence by the State of Tasmania to the Common:
wealth, ' '

The Tribunal therefore upheld the decision of the Minister
that the documents were exempt under sections 33A and/

or 45, The Tribunal alse noted that s33A 11{a) could-

apply not only in the casc where disclosure of the
contents would cause, or could reasenably be expectled
to cause, damage to the relations between the Common-
wealth and a State, but also in certain cases where the
mere fact that gesssunventhas been disclosed may with-
out more cause dgmage to the relations between the
Commonwealth and a State,

The Tribunal considered the proﬁisions of section 33A
(5) but held that there was ihsufficient cvidence thal

. disclosure of the specific matter in the documents would

be in the public interest. What evidence there was
amounted to little more than the general public inferest
operation  of, or information in the possession of

.departments,

Although it was not necessary for the Tribunal's
decision, the Tribunal also considered the claim of exemp-
tion under s, 43, The Tribunal held that on the evidence
presented the provisions of 5,43 {1} (¢} {ii} applied in
this case to exempt the documents, The Tribunal stated
sub-para {ii) did not require the incorporation of cven &
modified concept of the public interest, as was sequired

in sub-para (i) (refer Aetors’ Fyuity Association of

Australia and Anor. 3 AAR 1),
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4 Australian Heritage Commission Aet,
“The Australian - Governments rele in the conservation
of the National Estate under the Australion Heritage
Commission Acr s undergoing review at the present
e e a Heritage Revieg: Task L arce established By the
Department of Ay Povitose and Dnvironment. Tw
irembers of the FRO Baard with rxprertise inheritage
legistation, dr. Gen Bovr, @ senior [ectturer in environ-
miial faw ay Macquarie Uriversity: and Mr,  Reece
MeBovgall, formerh of the Nalie A Trust and now an
rvisory oflicer Tor fad use o the Department of
Seeehines weenthy were Bveind 1o Canberra (o give.
Paor b Woowsemina arganized by the Tash
P DDl shuntissions included dhat: ' '

(1) the functions of the Heritage Commission be
expanded, including taking greater responsibility for .
World Heritage nominations instead of the Depart- .
ment of Arts, Heritage and Eavironment;
(2) the number of members of the Heritage Comm-
isston as weli as the Coemmission’s staff be expanded;
{3) funding be increased for the Mational Estate
Grants programme;
(4) the procedure used by the Heritage Commission.
be embodied in Regulations; and ~— ~— ]
(5} an open-standing provision should be inserted in
the Act to enable the public to enforce the Act,
It is expected that the Report of the Task Force will
be campleted by early 1986, : '

The Minister for Planning and Environment, Mr, R.f.
Carr, has approved a regional enviranmental plan which
sets an absolute height fimit for the 200 km of the lower
South Coast, The plan applies to the Shires of Bega
Valley and Eurobodalla, Future buildings will be limitod
1o a maximum height of 14 metres, the equivalent of

5 storeys, L

Mr. Carr stated that the current fow scale of develop-
ment s part of the character of the lower South Coast
just as much as the attractive beaches, spectacular
headiands and majestic Great Dividing Range,

This plan will be welcomed by residents of the Sayth
Coast who approached the EDO seeking assistance in
opposing recent high rise development proposals in
Narooma and other centres on the South Coast,
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I wish to: - "FRIENDS OF THE EDO
' . . The Envirenmental Defender’s Office has made it through
@ begome a Friend of the EDO its first year of operation with flying colours in both its
' : litigation work, its community assistance and its education

Name work, The EDO has been successful in the Courts and has
set precedents for others to follow. |t continues to answer
Address an ever-increasing number of guerics from the public, .
== explaining the relevant laws and procedures and advising
- members of the community what can be done in, their

Phone situation,
Unfortunatety, the EDOQ’s funding situation has not
_Regular_ (L} $ 30 per annum improved markedly, Legal aid for each case in which the
Concession (C) $ 15 per annum EDO acts has been both difficult and time-consuming
Groups = (] $100 per annum to obtain and has not been a significant source of funds
. to date, The other source of legal funding, a partial core
; fegal centre grant, has been insufficient to guarantee the
Donation D$100 D$200 continued operation of the office;, and there is littie

O $500 {31,000 prospect that this problem will be cured for 1986,
. . ok . -

The EDO must therefore look to the public for support,
The EDO is here to help the public defend the environment
but to do this the public must help the EDO, The establish-
ment of the EDO s a precedent in itself. It is the first and
only legal centre in Australia assisting the community in
environmental law, .

Cheque enclosed for $
‘Please forward to:

" Environmental Defender’'s Office
3rd floor

142 Clarence Street

Sydney NSW 2000
Telephone 298154 .

As a reader of this newsletter, you are already a valued
“friend of the EDO. We -need, however, your continuing
support in two ways, : :

FFirst, we need your assistance in recruiting other people
as friends of the EDO. If you believe in what we are doing,
if you have been helped by the EDQ, spread the good
word to othets,

(b) make a Tax Deductable Dona_tio_n'. :
through the ACF ' '

Please make your cheque payable to the
Australian Conservation Foundation, sign the
statement of preferance below and post this

form to the Australian Conservation
Foundation, 672b Glenferrie Road, W
Hawthorn, 3122, ' T

Second, we urgently nced donations in addition to
- memberships, Please consider making the EDO your
special community cause for 1986, Remember tax
deductability_is,available via the Australian Conservation
Foundation,” This can make a significant difference for
larger donations™twice the amount for the EDO at only
« ) . half the cost to you, '

I prefer that this donation be spent for the

purposes of the EDO.” Make the EDO's survival your responsibility,

Please cal! in to our office, write or telephone us any time,

Signed

BASC We would welcome the chance to exchange ideas on
fundraising, the office,s legal work and our community

Name _ ) education rolg, ’ :

Address
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Cheque enclosed for  $



