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About EDO NSW 

● Community legal centre specialising in public interest 

environmental law 

● Independent from Governments 

● Service NSW – Offices in Sydney & Lismore 

– Legal Advice and Casework 

– Policy & Law Reform 

– Community Legal Education (Outreach) 

– Indigenous, Scientific and International programs 

 

● Australian Network of EDOs 

 

 

 



Free initial legal advice, website, fact sheets and 

updates 
● Free Environmental Law Line Monday-Friday 

– 1800 626 239 

● Fact sheets and other resources 

● Free weekly eBulletin – updates on environmental law, 

policy and decisions 

– http://www.edonsw.org.au 

 



Support our work 

● Your support for EDO NSW will help us to: 

 

– Provide legal advice and representation 

– Promote changes to environmental laws  

– Provide community legal education 

 

● Donations are tax deductible 

 

● http://www.edonsw.org.au/donate 

http://www.edo.org.au/edonsw/site/donation.php


Information, not advice 

● The information contained in this workshop is a guide 

only and is no substitute for legal advice relating to your 

particular issue.  

 

● If you need legal advice about your particular issue, 

please call our Environmental Law Line. 

 

 



EXPLORATION 



Invitation to apply for Exploration Licence 
(tender) 

Application – must be published in State and 
local newspaper 

Public comment – only for coal and CSG (not 
minerals e.g. gold, silver), not statutory just 
policy 

Determination (granted or rejected) 

Environmental Assessment (REF) & Access 
Arrangement with landholder required before 
work can start 

Process 



Restrictions on exploration – houses, gardens, and 

‘improvements’ 

● Exploration cannot be 
carried out on the surface 
of land within: 
– 200m of your house; 
– 50m of your garden for 

coal/minerals or your 
garden, vineyard or 
orchard for CSG; or 

– On any significant 
improvement. 
 

● Don’t give written consent 
if you don’t want 
exploration on these 
areas. 
 

Image: CSG well in the Pilliga, Kate Ausburn 



Restrictions on exploration –  

‘exempted areas’ 

Image: Hot Gossip Productions Image: PG Palmer 



Restrictions on exploration – National Parks and other 

Special Areas 

Image: Percita 

 



MINING/PETROLEUM 

PRODUCTION 



Two-stage approval process 

Mining/Petroleum 
Production Lease 

Trade and 
Investment 

NSW 

Lease approval 
process 

Development 
Consent 

Department of 
Planning and 
Environment 

State significant 
development 

(SSD) approval 
process 



Process for granting a mining lease 

Application 

Public notification 

Environmental assessment 
(Development Consent ) 

Decision 



Renewals 

● Mining and petroleum production leases can be renewed not earlier 
than 5 years and not later than 1 year before the lease ceases to 
have effect 

 

● The lease will continue to have effect until a decision is made 

 

● The renewed period cannot exceed 21 years  

 

● The lease can be renewed subject to new conditions 

 

● No requirement to notify the public 

 

● No opportunity for the public to comment  
– but if you are aware of an application for renewal, there is no 

reason why you can’t write to the Minister. 
 



Development consent process 

● All coal mines and 
petroleum 
production, and 
most large scale 
mineral mines are 
classified as State 
Significant 
Development 
(SSD), which 
means that the 
NSW Government, 
not the local 
council, is the 
consent authority. Warkworth coal mine near Bulga in the Hunter Valley by John Krey 



Development consent process – State significant development 

Proponent advises Planning Department of 
intention to apply 

Director-General of Planning Department 
issues Environmental Assessment 
Requirements (EARs or DGRs) 

Proponent consults with local council, 
government agencies and the community 
in preparing an environmental impact 
statement (EIS) 

Proponent lodges the Application and EIS 
to Planning Department 



Development consent process – State significant 

development (continued) 

Planning Department exhibits the 
Application and EIS for minimum of 30 
days – public submissions invited 

Proponent receives submissions and 
prepares response to submissions & 
preferred project report 

Department finalises assessment and 
consults local council and agencies on 
draft conditions of consent (if any) 

Minister (or PAC) makes the decision 



Planning Assessment Commission (PAC) 

● Planning body. 

 

● Consists of a Chair and between 
3 and 8 members appointed by 
the Minister for Planning 

 

● The PAC can help the Minister 
review a project or can be 
delegated approval functions 

 

● Public Meetings and Public 
Hearings 

 

● http://www.pac.nsw.gov.au/ 
 

http://www.pac.nsw.gov.au/


Matters to be considered by decision-maker 

● Any environmental planning instrument (such as a LEP) 

 

● The likely impacts of the development, including 

environmental impacts on both the natural and built 

environments, and social and economic impacts in the 

locality 

 

● The suitability of the site for the development 

 

● Public submissions 

 

● The public interest 

 

 

 



Application of local zones 

● Local Environmental Plans (LEPs) set out zones for area 

 

● SSD cannot be approved where such development is 

wholly prohibited in the zone. 

 

● Consent can be granted where the development is only 

partially prohibited. 

 

● Spot re-zonings can facilitate development where 

prohibited in the zone. 

 

 

 



Other environmental approvals 

● Generally, other 
environmental approvals are 
either not needed or MUST 
be granted consistently with 
the development consent 
where development is SSD 

– Pollution licence 

– Mining lease 

– AHIP 

 

● Exception: 

– Water access licences 

– Aquifer interference 
approval 

 

 
 



Restrictions on mining/production – houses, gardens and 

‘improvements’ 

● Mining/production 
cannot be carried out on 
the surface of land 
within: 
– 200m of your house; 
– 50m of your garden 

for coal/minerals or 
your garden, 
vineyard or orchard 
for CSG; or 

– On any significant 
improvement. 
 

● Don’t give written 
consent if you don’t 
want exploration on 
these areas. 

 

 
 

Image: Milkwooders – Nick & Kirsten 

 



Restrictions on mining and petroleum production – 

National Parks 

 

 

 

Image: Percita 

 



COMMONWEALTH 

APPROVALS 



Commonwealth approvals 

● A mining/CSG development may also require approval 

under the Commonwealth law 

● Commonwealth approvals are issued by the  Federal 

Minister for Environment 

● ‘Controlled actions’: 

Will the action have a significant impact on matters of 

national environmental significance? 

● Federal Government is in the process of handing back 

its powers to the States – bilateral agreement – see our 

law reform submissions at www.edonsw.org.au  

http://www.edonsw.org.au/


Matters of national environmental significance 

● World heritage values of declared World Heritage property 
 

● Ramsar wetlands of international importance 
 

● Listed threatened species and communities 
 

● Listed migratory species 
 

● Nuclear actions 
 

● Commonwealth marine areas 
 

● Great Barrier Reef Marine Park 
 

● National heritage places 
 

● Coal seam gas and large-scale coal projects likely  

to have a significant impact on water resources 
 



COMMENTING ON 

ENVIRONMENTAL 

DECISIONS 



Advantages of public participation 

1. Real environmental outcomes can be achieved 

 

2. The decision benefits from local knowledge 

 

3. Community becomes a key stakeholder (not just 

industry and government) 

 

4. Public has greater buy-in and ownership of the law or 

policy objectives 

 

5. Improves transparency and accountability 



Barriers to public participation 

1.Finding out about opportunities to comment 

 

2.Finding the time to engage 

 

3.Having relevant understanding of the issues or 

processes involved 

 

Image: Play Southend 



 



Common methods of having your say 

● Written submissions 

 

● Appearing before a 

panel or inquiry 

 

● Attending workshops 

and information 

sessions 

 

 

Image: City of Calgaly 



GATHERING 

INFORMATION 



Common methods of informing the public 

● For new or changes to law/policy 

– Issues papers 

– Discussion Papers 

– Green and White papers 

● For Plans and Policies 

– Draft plans such as planning proposals and draft 

Plans of Management 

– Draft regional strategies or draft SEPPs 

● For specific applications 

– Development Applications and Environmental 

Assessments 



Evidence gathering 

● It’s important to be able to 

support your claims with 

evidence 

– photographs and videos  

– collecting physical 

evidence such as water 

samples 

– note-taking 

– collecting 

documentation relevant 

to the issue 

– Legal research 

● Don’t trespass 
 

Image: Michael L. Baird 



Legal resources and research 

● Legal resources and research 

– Legislation and regulations 
– Case Law 
– Legal research 

● Information from Parliament 
– Hansard 
– Parliamentary Committees and inquiries 
– Questions in Parliament 

● Information from Government 
– Government websites 
– Informal requests – Freedom of Information Officer 
– Formal requests (fee) – FOI at Federal and GIPA at State 

● Assistance 
– Office of Information Commission at Federal  
– Information and Privacy Commission 



TIPS ON ENGAGING 

EFFECTIVELY 



Writing an effective submission 

● Introduce yourself or your group. What is your 

background and experience? 

● Explain why are you interested in and how you will 

be affected by the development. 

● Personalise the submission – it’s OK to sign pro 

forma submissions, but ensure you personalise it a 

bit. 

● Talk about how the proposal will affect  

– you; 

– the environment;  

– the local economy; 

– social factors. 

 

 

 

 

 



Writing an effective submission 

Read proposal and supporting 
documents 

Identify key issues/concerns 

Clearly set out your concerns 
and support with facts/evidence 

Tell the decision maker what you 
want them to do 

Submit before deadline or 
request extension 



Suggesting conditions of approval 

● Are there any measures that could be taken to 

minimise the impact of the development? You can 

request the decision-maker to impose these as 

conditions of approval 

● Standard and Model Conditions for coal and CSG 

● Extra conditions depending on local environment 

● Require monitoring and reporting of environmental 

impacts 

● Ensure they are worded in a way that makes them 

enforceable e.g. must rather than may, dates, 

numerical limits 

 

 

 

 

 

 



Examples of conditions 

● Baseline studies and ongoing monitoring of air and 
water quality and groundwater levels 

● Cumulative health impact studies 

● Limits on dust and noise from truck movements 
e.g. time of day, covering loads, routes taken, road 
maintenance or sealing 

● Baseline studies and ongoing monitoring of 
biodiversity values 

● Requirement that the results of any monitoring or 
reporting be made public or published within a 
specific timeframe 

● Remember to request that they are worded in a 
way that ensures they are enforceable 

 

 

 

 

 

 

 

 



Appearing before a panel/inquiry 

● Keep in mind the terms of 

reference 

● You may need to register your 

intention to address the panel 

beforehand 

● Stick to any time limits 

● Speak clearly and try not to speak 

too fast 

● Practise beforehand 

● Dress formally and be on time Image: SIAcademy 



Attending workshops and information sessions 

● There may not be a formal opportunity to give feedback 

but presenters often get a feel for public opinion at these 

sessions 

 

● Take opportunity to learn as much as you can about the 

proposal by asking questions and taking notes 

 

● There is often a formal opportunity to have a say later on 

 



Mining and CSG 

● There are generally four 

types of opportunities for the 

public to have a say about 

mining and CSG: 

– at the strategic planning 

and policy making stage; 

– at the title 

and development 

assessment stage;  

– land access 

arrangements;  

– after development 

consent has been given; 

Image: beyond coal and gas 



Responding to policies 

● Department of Planning 

Department is consulting on: 

State Environmental Planning Policy (Mining, Petroleum 

Production and Extractive Industries) Amendment 2014 

 

● Trade and Investment 

Recently, this Department consulted on: 

Draft code of practice for Land Access for coal seam gas 

and petroleum exploration  



Commenting on exploration applications 



Commenting on development applications 



After development consent has been given 

● There are various penalties for breaching a mining or CSG 
title, breaching pollution laws, or failing to comply with a 
development consent. 

● Monitor the development to ensure compliance with 
conditions of consent 

● This may require: 
– access to the conditions of consent,  
– any reports released by the developer,  
– independent evidence to establish a breach (water testing, 

noise testing, photographs etc.) 

● Report breaches to the consent authority e.g. the Department 
of Planning and Infrastructure 

● Third parties may be able to challenge decisions and bring 
enforcement action if Government Departments make 
mistakes or don’t act 



Protecting the village of Bulga from Warkworth coal mine 

expansion – merit appeal 

Image: John Krey  Image: Bulga residents after Court of Appeal win 



Challenging a mining approval and improving conditions 

– Ulan Coal Mine 

Image: Yewenyi 



Summary 

● Keep on top of opportunities to have a say by signing up to receive the 

EDO’s weekly eBulletin  

● Use the Have Your Say tool on our website to navigate to opportunities to 

have your say and find information and tips on how to be effective 


