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What is public interest environmental litigation 

● Of common concern to the public or a significant section of it 

 

● More than just a private or individual interest 

 

● More than just ‘of interest to the public’ 

 

– Environmental issues are often, by their very nature, of the public interest. We 
all have an interest in how our resources are managed, in how pollution is 
regulated, in whether a major development goes ahead and how biodiversity 
is protected. These matters affect all of us (and future generations) and 
litigation dealing with these matters is therefore often in the public interest as 
we will all be affected by the outcome. 

 



Elements of public interest environmental litigation 

● 2 key elements of public interest environmental litigation in NSW 

 

– The law 

• Substantive legal protections 

• Open Standing  

 

 

 

– The Land and Environment Court 

• Specialist jurisdiction 

• Developed jurisprudence on costs 

• Facilitates access to information for members of the public. 

 

 



Public Interest Environmental Litigation 

● Judicial review  

● Merits review  

– PAC public hearing  

● Civil enforcement  

● Consumer law  

● Corporations law  

● Criminal law 

● Nuisance (public & Private) 

 



Judicial Review – public interest cases  

● Gray v The Minister for Planning and Ors [2006] NSWLEC 720 

● Walker v Minister for Planning [2007] NSWLEC 741 

● Drake-Brockman v Minister for Planning & Anor [2007] NSWLEC 490 

● Rivers SOS Inc v Minister for Planning [2009] NSWLEC 213 

● Haughton v Minister for Planning and Macquarie Generation; Haughton v 

Minister for Planning and TRUenergy Pty Ltd [2011] NSWLEC 217  

 



 

 

 

Gwandalan Summerland Point Action Group Inc v 

Minister for Planning & 2 Ors [2009] NSWLEC 140 
 

 

 

 



Fullerton Cove – advancing the law in the public interest 

● Fullerton Cove Residents Action 

Group Incorporated v Dart Energy 

Ltd (No 2) [2013] NSWLEC 38 

– Judicial Review  

– Part 5 EPA Act – Jurisdictional 

fact  

● Fullerton Cove Residents Action 

Group Incorporated v Dart Energy 

Ltd (No 3) [2013] NSWLEC 152 

– Costs 

– epitomises the very concept of 

litigation properly brought in 

the public interest 

 





 

 

 

 

 

 

Blue Mountains Conservation Society Inc v Director-

General & Ors [2004] NSWLEC 196  
 

 



Darling River Action Group Inc v Director General 

Department of Natural Resources 



Merit appeals – strategic public interest  

● Bulga Milbrodale Progress 
Association Inc v Minister for 
Planning and Warkworth Mining 
Limited  [2013] 

 

● Hunter Environment Lobby v 
Minister for Planning & Ashton Coal 
Operations Limited – [2013]  

– waiting Judgment  

 

● Hunter Environment Lobby Inc v 
Minister for Planning [2011] 
NSWLEC 221 (Ulan Coal) 

– GHG condition – repeal of 
carbon tax?  

 

● Ironstone Community Action Group 
Inc v NSW Minister for Planning and 
Duralie Coal Pty Ltd (No 2) [2012] 
NSWLEC 14 

 

 

 



Berrima Colliery – Southern Highlands Coal Action Group   

● SHCAG Pty Ltd v Minister for Planning and Infrastructure and Boral Cement 

Limited [2013] NSWLEC 1032 

 

● Boral Cement Pty Ltd v SHCAG Pty Ltd; Minister for Planning and 

Infrastructure v SHCAG Pty Ltd [2013] NSWLEC 203 

 

● Settled before LEC  

www.southernhighlandnews.com.au 

http://www.southernhighlandnews.com.au/story/165430/injunction-could-spell-end-to-berrima-colliery/


Warkworth Case  

● Bulga Milbrodale Progress 

Association Inc v Minister for 

Planning and Infrastructure and 

Warkworth Mining Limited [2013] 

NSWLEC 48 

– Court refused the mine 

expansion 

– The substantial economic and 

social benefits of the mine do 

not outweigh the unacceptable 

impacts on biodiversity and 

the affected community 

 

 

● 14 days of hearing  

● Experts  

– Economics  

– Biodiversity 

– Social 

–  – solastalgia  

Image: John Krey 



Novel Finding – biodiversity public interest  

● In relation to biological diversity, I find that the Project would be likely to 

have significant adverse impacts on biological diversity, including on the 

four endangered ecological communities, but in particular on Warkworth 

Sands Woodland, which impacts would not be mitigated by the Project or by 

the proposed conditions of approval.  

 

 

● I am not persuaded, on the evidence before the Court, that the biodiversity 

offsets and other compensatory measures proposed by Warkworth are 

appropriate or feasible or would be likely to compensate for the significant 

biological diversity impacts. I find, therefore, that the Project will have 

significant and unacceptable impacts on biological diversity that are not able 

to be avoided, mitigated or compensated.  

 

 



Court approach to offsets 

Like-for-like required for biodiversity 
offsets 

● The Court applied NSW 
Government guidelines requiring 
biodiversity offsets to provide flora 
and fauna species that are ‘like-for-
like’ 

– the offset must protect the same 
species that are being impacted 
by the development.  

 

● This is in contrast to the approach 
increasingly taken by government in 
accepting biodiversity offsets that do 
not require such a high standard of 
protection for threatened species. 
 



Warkworth NSW Court of Appeal 

● Some 12 grounds pressed  

● Appeal both s57 LEC Act & s69 

Supreme Court Act  

– Denial of procedural fairness, 

inter alia 

– Cross Appeal  

• Director Generals Report a 

fundamental element of 

consideration for weighting 

● Appeal dismissed with costs 

● Unanimous decision (Bathurst CJ, 

Beazley P & Tobias AJA) 

 

 

 



Stratford Mine 

● The first issue is the use of IO modelling to assess indirect job creation 

resulting from the project. This approach came under sustained pressure in 

the Warkworth case. It was also considered in the recent appeal on the 

Ashton Coal Mine Expansion approval (not yet decided) where the original 

IO modelling forecast of 520 indirect jobs was reduced to 2 indirect jobs by 

the Proponent using a different methodology. The Commission’s finding is 

that the Proponent’s claims for indirect job creation cannot be relied upon 

and that the likely figures will be low. 

 

 

● p 66 of PAC Review Report 

 



Stratford Mine 

● The Commission has made a number of findings critical of the economic analysis 

for this project and of the Proponent’s insistence on repeating figures from the EIS 

that are simply not credible in its responses to the Commission’s Questions. It 

would be easy in these circumstances to recommend that the economic analysis be 

rejected and that, before a consent authority could determine the project, a new 

analysis be submitted for assessment and that analysis be submitted for rigorous 

peer review by independent economic experts.  

 

● The Commission has considered this course of action very carefully. However, 

recognising that the economic analysis in the EIS is typical of analyses produced to 

support mining applications over many years and that sustained criticism of the 

approaches used have only been emerging over the last few years, the 

Commission recommends as follows….. 

 

● p 70 of PAC Review Report 

 



Change the rules - Mining SEPP balance and weight 

● State Environmental Planning Policy (Mining, Petroleum Production and 
Extractive Industries) 2007- amendments apply to coal and other minerals, but 
not coal seam gas. 

● The economic benefits of a mining project the ‘principal consideration’ for 
decision-makers for new mining developments and expansions, 

● The Mining SEPP now prioritises the significance of the mineral resource over 
other environmental, social and economic considerations in the SEPP, such as: 

– dust and noise pollution affecting local residents 

– limiting truck traffic on local roads near houses and schools 

– compatibility with  other land uses such as farming, villages, vineyards or 
horse studs 

– protection of water resources, threatened species and 
biodiversity,  minimising greenhouse emissions and waste, and rehabilitating 
the land. 

● Consideration of these matters is to be ‘proportionate’ to the significance of the 
mineral resource, based on advice from the State mining department. 
 



Civil enforcement  

● Maules Creek Community Council Inc v 
Aston Coal 2 Pty Ltd & Director-
General of Planning  

– (Currently Before the Court)  

 

● Gray v Macquarie Generation [2010] 
NSWLEC 34 (Gray No 1 ) 

 

● Blue Mountains Conservation Society v 
Delta Electricity- water [2009] NSWLEC 
150 

 

● Macarthur Bushwalking and Cycling 
Club v Endeavour Coal and Illawarra 
Coal Holdings  

 

Copyright © 2014  Blue Mountains Conservation Society Inc. 



 

The Japanese Whaling Case 

Litigation type: third party enforcement  

 

ENVIRONMENTAL DEFENDER’S 

OFFICE 



Key advantages of litigation 

● Can result in substantive outcomes – Court can overturn bad decisions or 

void illegal decisions 

● Can raise awareness of an issue – focus public attention 

● Provides a forum for framing and debating the issues  

● Can help make decision-makers accountable 

● Even unsuccessful litigation can expose weaknesses in the law and 

highlight the need for law reform 

 



Key challenges to public interest environmental litigation 

● Grounds to appeal 

 

● Limited merits appeal rights 

 

● Most cases are judicial review proceedings 

– Court discretion not to grant relief 

– Ability to remake same decision  

 

● Civil Enforcement - evidence 

 

 



Key challenges to public interest environmental litigation 

● Cost 
– No Legal Aid 

• From 1 July last, one of the pillars of environmental justice is about to be torn down – that 
is, Legal Aid will no longer be available for public interest environmental cases. It’s been a 
longstanding part of the architecture for 27 years. 

• As Justice Toohey of the High Court once said: 

– There is little point in opening the doors to the Courts if people cannot afford to come 
in. 

 

– Security for costs – New UCPRs 
• Rule: 42.21 (1A) Security for costs – Introduced Aug 2013 – criteria to consider  

• Rule 59.11 Security for Costs NOT to be ordered in judicial review cases (only in exceptional 
circumstances) 

• Save Little Beach Manly Foreshore Incorporated v Manly Council [2013] NSWLEC 155 

 

– Undertakings for damages – Injunction proceedings  
 

 

● Special legislation 

 

● Proponents reapply 

 

● Ad Hoc outcomes – little scope for broad application 

 



Our Challenges 

● Resources 

 

● Clients 

 

● Keeping abreast of the growing field of environmental law 



THANK YOU  -  Support our work 

● Your support for EDO NSW will help us to: 

– Provide legal advice and representation 

– Promote changes to environmental laws  

– Provide community legal education 

 

● Donations are tax deductible 

 

● http://www.givenow.com.au/edonsw 

http://www.givenow.com.au/edonsw
http://www.givenow.com.au/edonsw

