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Earth jurisprudence 



 In 2005 - 2,000 scientists from 
95 countries 

 “60% of ecosystem services 
degraded or used unsustainably” 
◦ Millennium Ecosystem Assessment 

 
 We’re now using 1.5 earths 
 By 2030 we’ll need 2 earths 
 For the global population to live 

like North Americans, we’d need 
4 planets 
◦ Global Footprint Network (2013) 

 
 

 “Humanity has used more 
resources since 1950 than in all 
of previous human history” 
◦ Alan Durning ‘How Much is Enough? 

The consumer society and the future 
of the earth’ (1992) 
 

 



 An emerging philosophy of law and human 
governance that is based on the idea that 
humans are only one part of a wider 
community (the Earth community) and the 
welfare of each member of this community is 
dependent on the welfare of the earth as a 
whole 

 Interdependence, interconnectedness 
 



 Coined the term ‘Earth 
Jurisprudence’ 

 Deep ecology, earth 
philosophy 
◦ Began his career as a 

Catholic priest 
◦ Cultural historian, eco-

theologian/ cosmologist 
◦ Earth scholar 

 His Legacy 
◦ Has inspired people around 

the world – deep ecology, 
spirituality 

◦ Latter years, examined root 
problems of western 
governance and called for 
rights of nature  
 

Thomas Berry 

http://picasaweb.google.com/EarthCommunity.org/ThomasBerryPhotoAlbum?feat=embedwebsite


 Critique of the underpinning 
structures of industrialised 
society 

 Looked at all four of the 
fundamental establishments that 
control human affairs: 

 Law and Government 
◦ Legal system is supporting 

exploitation rather than protecting 
the natural world from destruction 

 Economics - neoliberal growth 
economics; power of 
corporations 

 Universities – perpetuate current 
system, teach and reward focus 
on consuming the earth 

 Religion - Perpetuate human 
dominion and alienation from 
nature. 

 
 Anthropocentrism + pro-growth 

 



Human centred Earth centred 

Berry called for us to shift all our governance systems 
to be ecocentric and to nurture the Earth community 



Economic –  
(belief in infinite  
material growth) 

Social/cultural 
(consumer culture) 

Legal, Political &  
Institutional 

Beliefs, Ideology - 
anthropocentrism + 

pro growth 

“the ideas that 
lie beneath” 



AELA’s five core 
themes of work 



Education, 
awareness 

Arts & culture; 
 Cross cultural 

Science, 
Ethics - 

Earth Charter, 
Traditional  
knowledge, 

Ecospirituality 

Building networks & 
supporting  
community  

organisations 

Alternative legal,  
economic & 

political models  

Rights of nature 
Community rights 

Ecocide 

AELA’s five core 
themes of work 



 Environmental law has made great gains eg air, 
water, protected areas 
  
 Earth Jurisprudence argues environmental law  
addresses symptoms, not the causes; just mitigates 
around the edges of the problem  

  Anthropocentrism + pro-growth economics = 
pro development legal framework 
 

 Despite the proliferation of environmental laws 
globally during 20th Century, the natural world 
continues to deteriorate 

 



    Earth Jurisprudence  
Current western legal 

system 

1. ‘Great Law’ - laws of the 
natural world ‘higher’ 
than human laws 

2. ‘Earth Community’ - 
community of 
interconnected subjects 

3. Rights of nature  
4. Living within ecological 

limits  
5. Encourages diversity in 

human governance – 
cultural pluralism, 
indigenous knowledge, 
Earth democracy 

 
 
 
 

1. Human laws are the 
highest authority 

2. Nature is a commodity 
for human use – 
property, other law 
reflects this 

3. Rights for humans, 
corporations, ships - 
but not natural world 

4. Pro-growth ideology 
5. Western legal systems 

often reject cultural 
diversity (eg frequent 
exclusion of indigenous 
knowledge and lore) 









 Any future governance 
system must recognise 
the rights of the  
non-human world to 
exist, thrive, evolve 

 Rights exist where life 
and life supporting 
systems exist - ‘bee 
rights’, ‘river rights’ 

 Earth community - 
relationships 

 We are a community of 
subjects, not a collection 
of objects 
 

 

 

 



‘So, what would a radically different law-driven 
consciousness look like? … One in which 
Nature had rights … Yes, rivers, lakes … trees 
…animals … How would such a posture in law 
affect a community's view of itself?’ 



 “Recognizing Rights of Nature does not put an 
end to human activities, rather it places them in 
the context of a healthy relationship where our 
actions do not threaten the balance of the system 
upon which we depend. Further, these laws do 
not stop all development, they halt only those 
uses of land that interfere with the very existence 
and vitality of the ecosystems which depend 
upon them.” 
◦ Mari Margil, “Building an International Rights of Nature 

Movement” in M.Maloney and P.Burdon (eds) Wild Law in 
Practice (Routledge, 2014) 

 

 



◦ Relationships – 
rights/duties 

◦ ‘Standing’ 
◦ Concept of Guardian 

at law 
◦ ‘Constellations’ and 

‘Council of all 
beings’ 
 

◦ Remedies for 
nature? 
 Injunction 
 Compensation 
 Restoration  
 

“I speak for the trees” 
The Lorax – Dr Seuss 



 Every time we 
expand ‘rights’ 
there is resistance 

 Ending slavery – 
world view from 
slaves as property, 
to slaves as human 

 Votes for women 
(South Australia, 
1894 – the rest of 
Australia, early 20th 
Century; USA 
1920s) 

 



 Contentious – how do you implement them? 
How do you ‘weigh up’ nature’s rights? 

 Criticisms  
◦ Using legal positivism to fight legal positivism 
◦ (“the same thinking that got us into this mess in the 

first place”) 
◦ “Australia doesn’t have a culture of civil rights, how 

can we think about creating rights for nature?” 

 Rights vs duties/obligations/ethics 
◦ Many cultures have duties and obligations, not 

‘rights’ – is this a better starting point? 

 Rights AND duties/obligations/ethics 





 Community Environmental Legal Defense Fund (CELDF) 
assists communities to organise and draft ordinances via 
‘democracy schools’ (www.celdf.org)  

 More than 150 municipalities have introduced local laws 
(ordinances)  
◦ creating rights for human and natural communities  
◦ Rejecting the supremacy of corporate power in their jurisdiction 

 Ordinances are legally binding in the relevant local 
jurisdiction – eg if fracking is banned, municipality wouldn’t 
zone to do it 

 US municipalities can be overridden by State and Federal legal 
action  

 BUT The ‘rights of nature’ ordinances are both an organising 
strategy and a statement of intent, about what the community 
wants to protect 

 Even a legal challenge can be of benefit – local communities 
can show inequities and community goals 

 

http://www.celdf.org/


 s.4(a) Right to water 
 s.4(b) Rights of Natural communities.  

Ecosystems and natural communities possess 
the right to exist and flourish within the 
Town.  The residents of the Town of Wales 
have the inalienable right to enforce and 
defend those rights to protect all ecosystems, 
including but not limited to, wetlands, 
streams, rivers, aquifers and other water 
systems, within the Town of Wales” 

 s.4(c) Right to self-government  



 Constitution revised in 2008 to include 
provisions that recognise and protect rights 
of nature, Mother Earth 

 First time rights of nature recognised in a 
‘modern’ constitution 

 Indigenous elders played critical part in the 
revision of the constitution 

 First rights of nature case heard in 2011 – 
Vilcabamba River 

 Standing – anyone can stand to defend the 
rights of nature 
 





 March 30, 2011 case put to the 
Provincial Court of Loja in Ecuador 

 Dumping of debris narrowed the 
river, quadrupled river flow 

 Plaintiffs took case not on grounds 
of damage to private property – 
but on behalf of nature 

 Court ruled in favour of the 
Vilcabamba River 

 The court granted a constitutional 
injunction and held the provincial 
government liable for flooding 
damages caused by dumping of 
construction debris. 

 Ordered to restore the river  



 In 2010 Bolivia hosted The World People’s 
Conference on Climate Change and Rights of 
Mother Earth 

 20,000 people from 100 countries 
 Prepared “Universal Declaration on Rights of 

Mother Earth” – presented to the UN 
 Bolivia introduced new legislation (significant 

law reform after new constitution) 
  “Act of the Rights of Mother Earth” 
 New Ministry and Ombudsman to oversee the 

Act 
 



 

 Article 1. Mother Earth 
 (1)  Mother Earth is a living being. 
 (2)  Mother Earth is a unique, indivisible, self-regulating community of 

interrelated beings that sustains, contains and reproduces all beings. 
 (3)  Each being is defined by its relationships as an integral part of Mother Earth. 
 (4)  The inherent rights of Mother Earth are inalienable in that they arise from the 

same source as existence. 
 (5)  Mother Earth and all beings are entitled to all the inherent rights recognized 

in this Declaration without distinction of any kind, such as may be made between 
organic and inorganic beings, species, origin, use to human beings, or any other 
status. 

 (6)  Just as human beings have human rights, all other beings also have rights 
which are specific to their species or kind and appropriate for their role and 
function within the communities within which they exist. 

 (7)  The rights of each being are limited by the rights of other beings and any 
conflict between their rights must be resolved in a way that maintains the 
integrity, balance and health of Mother Earth. 
 

 

 http://pwccc.wordpress.com/programa/  

http://pwccc.wordpress.com/programa/
http://pwccc.wordpress.com/programa/
http://pwccc.wordpress.com/programa/


 Art 1 – rights of mother earth to be respected by 
all 

 Art 2.3 – guarantee of the regeneration of Mother 
Earth 

 Art 3 – Mother Earth is a dynamic living system 
comprising an indivisible community of all living 
systems and living organisms … 

 Art 5 – For the purpose of protecting and 
enforcing its rights, Mother Earth takes on the 
character of collective public interest.  Mother 
Earth and all its components, including human 
communities, are entitled to all the rights 
recognised in law 



Legal identity for ecosystems 



 International media 
coverage– August/Sept 2012 
Whanganui River 

 Different ‘origins’ than the 
Rights of Nature laws 
previously discussed 

  Given legal identity  under 
an agreement signed 
between Whanganui River iwi 
(Maori Trust) and the Crown 

 River recognised as a person 
in law “in the same way a 
company is, which will give it 
rights and interests” 

 Two guardians – one from 
the Crown and one from the 
Maori Trust will be given the 
role of protecting the  river 

 

 
 

Whanganui River, New Zealand 



 Whanganui River iwi have sought to protect the 
river and have their interests acknowledged by 
the Crown through the legal system since 1873  
(NZ’s longest running court case, under Treaty of 
Waitangi) 

 Record of understanding signed for the 
Whanganui River Settlement in October 2011 

 Deed of Settlement signed, registered 

 Legislation passed early 2014 

 Doesn’t affect private ownership; doesn’t pre-
empt RMA or other relevant legislation 

 so what does it mean? 

 



 Agreement signed off under the Waitangi Treaty, mid 2013 
“Deed of Settlement” 

 The land of Te Urewera National Park was vested in a new 
legal body governed by Crown and Ngai Tuhoe appointees, 
and chaired by a Ngai Tuhoe nominee.  

 Forest is a legal entity 
 

 “Te Urewera will effectively own itself, in perpetuity” 
 “innovative alternative to Crown ownership” 

 
 first legal recognition of connection between Maori and 

the forest 
 Management plan to continue ecosystem protection  

 
 
 



 Origins and discourse 
◦ not “rights of nature”, but similar intentions and 

could have similar impacts 
◦ a result of local indigenous custodians using 

western legal mechanisms to reflect cultural 
heritage and custodial responsibilities 

◦ Considerable uncertainty about how it will all work 

 Forest – the entity is the land; rights link to 
the legal title of the land 

 River – more complex 
◦ the legal entity is the river; the river bed, the water 
◦ River/ancestors, the river’s ‘soul’ 









Community law making 





 Began working within the 
existing US legal system 

 Won large number of 
cases, very successful 

 But felt they weren’t 
saving anyone or 
anything 

 

 “The only thing 
environmental law 
regulates is 
environmentalists” 



 They realised ‘the regulatory pyramid’ forces 
communities to spend time fighting fights they 
couldn’t win in the long term 

 They’ve been watching the ‘box’ getting smaller 

 Corporate power means many corporations ‘drive’ the 
laws that are put in place to benefit them 

 Met more and more communities who didn’t want to 
adjust the small details of the environmental impact 
assessment – they wanted to stop the developments 
from occurring in the first place 

 Realised they needed a new model for changing 
culture and law 



 They assert self-government for local 
communities 

 They assert the right of local communities to 
decide what they will and won’t allow in their 
communities 

 They assert the rights of nature ‘to exist, 
thrive, evolve’  

 They strip corporations of their personhood 
rights in their jurisdiction 

 

 



 s.4(a) Right to water 
 s.4(b) Rights of Natural communities.  

Ecosystems and natural communities possess 
the right to exist and flourish within the 
Town.  The residents of the Town of Wales 
have the inalienable right to enforce and 
defend those rights to protect all ecosystems, 
including but not limited to, wetlands, 
streams, rivers, aquifers and other water 
systems, within the Town of Wales” 

 s.4(c) Right to self-government  



 150 + local ordinances 

 1 county ordinance – 
Mora County, State of 
New Mexico 

 Working to combine 
local level groups to 
form state networks 

 



 There are several different ways local communities can 
make municipal law in the USA 
◦ Laws approved by vote of the elected municipal governmental 

body – eg City Council, Board of Supervisors, depends on type of 
municipality 

◦ Referral of a draft law by the elected body to the people for a vote 
◦ Direct law making by the people through the citizen’s initiative 

process 

 To assert community and nature’s rights, different 
communities try different approaches 

 Ultimately however – they are all ‘pushing the boundaries’ 
of what local governments can currently do in US law 
◦ The State and Federal governments can override all these local 

laws 
◦ Corporations in the US have express constitutional rights – they 

can legally challenge local government law making too 



 City of Pittsburgh, first bill of rights, stopped 
plans to frack under cemeteries 
◦ Corporations got state legislature to strip communities 

of their only power ie where fracking wells go 
◦ Communities passed community rights ordinance, 

corporations gave up plans 

 Chapley and Newfield, two communities in Maine, 
challenged Nestle Water Corporation  
◦ Bill of rights – prohibit corporate water withdrawals. 

Nestle had established test wells; communities passed 
the laws; companies took test wells out and went away 

 Communities have stopped ‘sewage sludge’ 
being dumped on agricultural land 

 



 Social movement 
◦ Not just single issue driven 
◦ New strategies for organising communities around broad 

environmental and social issues 

 Changing the conversation about power 

 Changing the conversation about law 

 Directly confronting and challenging existing law 
◦  “pushing upwards” to change State laws 

 Rights based discourse allows for all people to 
join a movement – not just ‘experts’ (which is 
what traditional regulatory reform actions have 
focussed on) 



 The CELDF strategy 
embraces legal 
conversations, by all 
citizens 

 Accepts legal 
challenges by State & 
Federal governments + 
corporations, as part of 
the work 



 “Historically, the most 
terrible things, war, 
genocide, and slavery 
have resulted not from 
disobedience but 
obedience”  
◦ Howard Zinn 



 How local laws are made today 

 Can we use the CELDF rights based model? 

 How would it work? 

 What are the risks? 

 What are the benefits? 



 Created by State governments 

 Local councils can make laws within a narrow 
range of permitted activities 

 Most state governments reserve the right to 
over-ride local laws that ‘conflict’  



 s.1.3(3) “In carrying out its functions a local 
government is to use its best endeavours to meet 
the needs of current and future generations 
through an integration of environmental 
protection, social advancement and economic 
prosperity” 

 s.3.3(3) “A liberal approach is to be taken to the 
construction of the scope of the general function 
of a local government” 

 s.3.17 Governor may amend or repeal local laws 

 s.4.99 – votes by the electorate on polls and 
referendums 

 



 Local laws are defined as subsidiary legislation which are capable 
of disallowance by either House of Parliament under section 42 
of the Interpretation Act 1984. Disallowance is the device by 
which the Parliament maintains control of the power to make 
subsidiary legislation that it has delegated, by primary legislation 
(Acts of Parliament), to local governments, State Departments 
and other agencies of Government.  In the case of local 
governments, this power is granted by the Local Government Act 
1995 and other particular Acts such as the Health Act 1911 and 
the Dog Act 1976. 
 
Other accountability mechanisms impacting on local laws are: 
◦ the local community, which under the Act is required to be consulted on 

proposed local laws; 
◦ the Minister for Local Government, who is charged with administering the 

Department of Local Government which monitors local law making; 
◦ the power of the Minister to request the Governor to make local laws that 

repeal or amend local laws or prevent certain local laws being made; and 
◦ the courts, which can pronounce on the validity of local laws. 

 
 



 Yes 

 Because despite the differences between US 
and Australian law, there are important 
similarities: 
◦ Local communities are pre-empted by State and 

Federal law 

◦ Local communities can be challenged by 
corporations 

◦ It is, at its essence, a form of civil disobedience, 
combined with community driven law reform 

 



 So what happens if we get a local council to 
pass a CELDF style ordinance, asserting the 
community’s right to say no 

 Major issue – state will probably over-ride it 

 Depending on the industries involved, they 
may lobby the state government too 

 Legal action? 



 Community organising to identify the healthy 
future everyone wants 

 Local councils asserting local and nature’s 
rights 

 ‘changing the conversation’ about community 
rights, environmental health and our legal 
system in Australia 

 Community strategies include media advice, 
fact sheets, blogs, articles in newspapers 
◦ Raising awareness of current legal system; directly 

challenging it 



 Challenges by State Government 

 Challenges by Federal Government? 

 Corporations? 

 Costs for going to court? 



 Few major ‘shifts’ in society have been 
handed to us by governments 

 They have been fought for by citizens 

 “When you don’t directly challenge the law, 
you are validating it” 



 Constitutional reform is rare in Australia 

 Chances of ‘top down’ law reform minimal in 
current political climate 

 ‘bottom up’? 
◦ Communities in Western Australia exploring local law 

making approach (CELDF model) 
◦ Community discussions in Far North Queensland – rights 

of nature and cultural recognition for the Great Barrier 
Reef 

◦ Traditional indigenous groups have invited AELA to meet 
with them in the Northern Territory – interested in new 
mechanisms for respecting land and culture 

◦ Public discussions about ‘river rights’ in Melbourne 
(including an AELA lecture 6 November) 
 









 www.earthlaws.org.au 

 convenor@earthlaws.org.au 

 Find us on facebook 

http://www.earthlaws.org.au/
mailto:convenor@earthlaws.org.au

