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About EDO NSW 



Free initial legal advice, website, fact sheets and updates 

● Free Environmental Law Line Monday-Friday 

– 1800 626 239 

● Legal guides, fact sheets and other resources 

● Free weekly eBulletin – updates on environmental law, 

policy and decisions 
 



Support our work 

● Your support for EDO NSW will help us to: 

– Provide legal advice and representation 

– Promote changes to environmental laws  

– Provide community legal education 

 

● Donation forms here tonight 

 

● Donations are tax deductible 

 

● http://www.edonsw.org.au/donate 

http://www.edo.org.au/edonsw/site/donation.php


Workshop overview 

● Commenting on 

environmental decisions 

 

● Gathering Information 

 

● Tips on being effective 

 

● Case study: Byron Bay 

Bypass 

 

● If approval is granted 

 

Image: Howard Lake 



Information, not advice 

● The information contained in this workshop is a guide 

only and is no substitute for legal advice relating to your 

particular issue.  

 

● If you need legal advice about your particular issue, 

please call our Environmental Law Line. 

 

 



COMMENTING ON 

ENVIRONMENTAL 

DECISIONS 



Advantages of public participation 

1. Real environmental outcomes can be achieved 

 

2. The decision benefits from local knowledge 

 

3. Community becomes a key stakeholder (not just 

industry and government) 

 

4. Public has greater buy-in and ownership of the law or 

policy objectives 

 

5. Improves transparency and accountability 



Barriers to public participation 

1.Finding out about opportunities to comment 

 

2.Finding the time to engage 

 

3.Having relevant understanding of the issues or 

processes involved 

 

Image: Play Southend 



 



There are opportunities for the public to contribute 

opinions and knowledge to: 

1.Shape environmental laws 

 

2.Shape plans and policies 

 

3.Respond to specific applications 

 

4.Monitor and enforce environmental regulations 

 

 



Public participation requirements 

● Can be mandatory. e.g. – the requirements for making 

LEPs 

 

 

 

 

 
 

● Can be discretionary -  e.g. – the requirements for 

making SEPPs 

 

 

 

 

 

 

 

● Can be discretionary -  e.g. – the requirements for making SEPPs 
 

 



Common methods of having your say 

● Written submissions 

 

● Appearing before a panel 

or inquiry 

 

● Attending workshops and 

information sessions 
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GATHERING 

INFORMATION 



Importance of gathering information 

  

Information was key in our issue. We needed to talk to the right people 
and ask the right questions. Policy and legislation had to be 
understood, or as best we could. Information from Council, 
correspondence and file notes in regards to the dealings with the sand 
mining company were obtained under access to information laws. The 
AustLII library was helpful in reviewing how the Land and Environment 
Court had determined other matters involving a sand mining operation. 
The internet was a valuable resource. I found conference notes posted 
by some of the government employees which gave insight into what 
was important to them. Information such as survey maps were 
obtained from the Historical Society. Basically we had enough 
information to support our position and have informed conversations 
with the various officers. 

- Sue Chivers, Terara resident 



Common methods of informing the public 

● For new or changes to law/policy 

– Issues papers 

– Discussion Papers 

– Green and White papers 

● For Plans and Policies 

– Draft plans such as planning proposals and draft 

Plans of Management 

– Draft regional strategies or draft SEPPs 

● For specific applications 

– Development Applications and Environmental 

Assessments 



Evidence gathering 

● It’s important to be able to 

support your claims with 

evidence 

– photographs and videos  

– collecting physical 

evidence such as water 

samples 

– note-taking 

– collecting documentation 

relevant to the issue 

– Legal research 
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Legal resources and research 

● Legislation and regulations 

– Vast amount of environmental law in NSW and Federally 

– There can be more than one law applying to a situation 

– All federal and State legislation and regulation is online 
 

● Case Law 

– Finding a case with similar facts to your own situation can 

help in understanding how the law is applied 

– Search for key words or cases by name 

 

● Legal research 

– Legal Information Access Centre 

– Assistance with legal research 



Information from Parliament 

● Hansard 

– A record of what is said in 
Parliament 

● Parliamentary Committees and 
inquiries 

– Various topics - Environment, 
Agriculture and Industry, Rural 
and Regional Affairs and 
Transport 

– Great source of information, 
and opportunity to Have Your 
Say 

● Questions in Parliament 

– Questions without notice 

– Questions on notice 

 

 



Information from Government 

● Government websites 

● Informal requests - Freedom of Information 

Officer  

● Formal requests (fee) 

– Freedom of Information laws (Federal 

level) 

– GIPA laws (State/local level) 

● Assistance 

– Office of the Australian Information 

Commissioner 

– Information and Privacy Commission 



TIPS ON BEING 

EFFECTIVE 



Writing an effective submission 

● Introduce yourself or your group. What is your 

background and experience? 

● Explain why are you interested in and how you will 

be affected by the development. 

● Personalise the submission – it’s OK to sign pro 

forma submissions, but ensure you personalise it a 

bit. 

● Talk about how the proposal will affect  

– you; 

– the environment;  

– the local economy; 

– social factors. 

 

 

 

 

 



Writing an effective submission 

Read proposal and supporting 
documents 

Identify key issues/concerns 

Clearly set out your concerns 
and support with facts/evidence 

Tell the decision maker what you 
want them to do 

Submit before deadline or 
request extension 



Insider tips 
● Keep submissions on-topic.  
● Point to innovative ideas.  
● Make your submission short and punchy.  
● Get the reader engaged early.  
● Be objective and outcome focussed.  
● Have a civilised and interesting conversation.  
● Include a summary at the top of your submission.  
● Use headings within your submission to structure your argument.  
● Use clear language.  
● One idea per paragraph.  
● Put your idea in the first sentence, then explain it in the rest of the 

paragraph.  
● Think about your strategy. What will motivate people? 

 
- Tom Grosskopf, Director Metropolitan Branch, Regional Operations,  
Office of Environment and Heritage 



Insider tips 

It is helpful to council if you can put forward a realistic 
alternative. For example, say that you are opposed to a 
development of this scale, and that you would like to see a 
smaller alternative. Give councillors a way forward that is 
workable and acceptable. 

 - Simon Clough, Deputy Mayor, Lismore City Council 

 
 



Insider tips 

Offer constructive criticism. Keep to the topic and be concise in 
your arguments. Council officers sometimes have to sift through 
hundreds of letters giving feedback. Short, relevant, and timely 
points of view are appreciated and have a better chance of being 
prioritised. 

Earn your right to criticise. This means your arguments need to 
be validated by good quality research and understanding of the 
subject area which you seek to influence. Make reference to key 
documents to support your argument rather than relying on 
personal opinion or hearsay. 

 - Dr Jenny Scott, Sustainability Program Leader, Ku-ring-
gai Council 

 



Follow up on your submission 

Arrange a meeting with the decision-maker 

There is no substitute for a face-to-face meeting, even if you 
have already made a written submission. Try to meet with the 
Department to discuss your submission. Have they read it? What 
do they think? Get some feedback about the effectiveness of 
your submission. This meeting is a second opportunity for you to 
explain your position, and respond to what the Department 
thinks about it. 

 - Warwick Giblin, Environmental & Social Adviser, 
 OzEnvironmental Pty. Ltd 

 



Pro-forma submissions 

Writing submissions is not a popularity contest. Decision-makers 
will take a good idea from one person over a bad idea from many 
people every day.Pro-forma submissions can be effective at the 
start of a campaign, for example if you are trying to change the 
views of politicians so that they understand the depth of feeling 
across a community that an idea is not supported. 

However, you need to follow this up by writing your own 
submission to engage people and tell them what idea would be 
better. So, pro-forma then written submission. 

 

- Tom Grosskopf, Director Metropolitan Branch, Regional 
Operations,Office of Environment and Heritage 

 



Appearing before a meeting/panel/inquiry 

● Keep in mind the terms of 

reference e.g. project documents 

● You may need to register your 

intention to address the meeting or 

panel beforehand 

● Stick to any time limits 

● Speak clearly and try not to speak 

too fast 

● Practise beforehand 

● Dress neatly and be on time Image: SIAcademy 



Attending workshops and information sessions 

● There may not be a formal opportunity to give feedback 

but presenters often get a feel for public opinion at these 

sessions 

 

● Take opportunity to learn as much as you can about the 

proposal by asking questions and taking notes 

 

● There is often a formal opportunity to have a say later on 

 



CASE STUDY: BYRON 

BAY BYPASS 



What is proposed? 



What is the development consent process for designated 

development? 

Application with EIS 

Exhibition for at least 30 days 

Public submissions 

Council or makes decision 
(concurrence of Planning Department 
required) 



Where are we up to in the assessment process? 

Image: Byron Shire Council website 

● EIS and final detailed design expected to be completed by 

August 2015  



How do I find out about the development? 

● Council website 

● Council chambers – documents will be available for 

viewing 

● Newspaper circulating the local area 

 



Who is the consent authority? 

● The Council is the consent authority 

 

● Some NSW Government agencies will also need to 

approve the application before the project can go ahead: 

– Secretary of the Department of Planning and 

Environment – coastal wetland 

– Minister for Primary Industries – dredging and 

reclamation of water on land 

– Crown Lands – development on Crown Land 

 

 

 

 



Will approval be required from other authorities? 

● Other agencies may also need to give their approval 

before the project can go ahead: 

– Federal Environment Minister if matters of national 

environmental significance (e.g. nationally listed 

threatened species) are likely to be affected 

– Heritage Council if the development impacts on State 

Heritage (e.g. Byron railway station) 

– Chief Executive of Office of Environment and Heritage if 

development likely to significantly affect threatened 

species or their habitat 

– Transport for NSW – rail safety 

 

 

 

 



Is environmental assessment required? 

● An environmental impact 

statement (EIS) is required for 

the development because it is 

categories as ‘designated 

development’ 

 

● If threatened species or their 

habitat are likely to be 

significantly affected, as 

species impact statement 

(SIS) will also be required 



Matters to be considered by decision-maker 

● Any environmental planning instrument (such as a LEP) 

 

● The likely impacts of the development, including 

environmental impacts on both the natural and built 

environments, and social and economic impacts in the 

locality 

 

● The suitability of the site for the development 

 

● Public submissions 

 

● The public interest  



Do the ecological impacts of the development need to be offset? 

● Preferred Route 

Report indicates 

that the Council 

may use 

biobanking to offset 

the project’s 

ecological impacts. 

Specifics would be 

contained in the 

conditions of 

development 

consent 

 

 

 

 

 



Biobanking 

● Biodiversity offsets are used to offset the impact of 

development on biodiversity 

 

● Landholders establish biobank sites – this land is 

set aside for conservation. Setting aside a biobank 

site generates credits for the landholder 

 

● Developers can buy these credits and use them to 

offset the impacts of their development on 

biodiversity values 

 



What should you include in your submission? 

● Information about how the proposal will affect  

– you 

– your community 

– the environment  

– the existing local economy 

● Any information you have that will assist the decision-
maker to assess the application e.g. ecological studies 

● Any alternatives that you would like the decision-maker 
to consider 

● Any conditions that you would like imposed on the 
development should it be approved 

 

 

 

 

 

 



Ask for the impacts of the development to be minimised 

● You can ask the council or the Planning Department 

to impose conditions of consent on the development 

should it be approved: 

– Noise restrictions and monitoring 

– Dust suppression and monitoring 

– Limit on hours of work, number of truck 

movements 

– Waste storage and disposal requirements 

– Requirement to offset harm to native plants or 

animals by way of a conservation area 

● Make sure the conditions are enforceable – clear 

wording, numerical levels, use of ‘must’ rather than 

‘should’, etc. 

 



IF APPROVAL IS 

GRANTED 



If approval is granted… 

● You may be able to challenge the approval 

– Merit appeal 

– Judicial review 

● You can monitor the development to ensure 

compliance with the consent (conditions and any 

relevant licences) 

● Report breaches to the consent authority and 

concurrence authorities e.g. the Council and the 

Department of Planning and Environment 

● You can take third party enforcement action 



After approval has been granted 

● Monitor the development to ensure compliance with 

conditions of consent 

● This may require: 

– access to the conditions of consent,  

– any reports released by the developer,  

– independent evidence to establish a breach 

(water testing, noise testing, photographs etc) 

● There are penalties for failing to comply with the 

conditions of a development consent 

 



After approval has been granted 

● Report breaches of consent conditions to the 

Council and the Department of Planning and 

Environment  

● Report any unauthorised harm to native plants or 

animals to the Office of Environment and Heritage 

● The Council and Government may take enforcement 

action, but they cannot be forced to 

● Third part enforcement action may be available to 

the community – we will cover this in more details 

during tomorrow night’s workshop at the Community 

Centre 

 



Merit appeal: Warkworth coal mine expansion 

Image: Warkworth coal mine – John Krey  



Judicial review: Challenging a council’s development approval 

Image: Striped Legless Lizard – Department of the Environment, Ian Smales 



Civil enforcement: Wallerawang power station 

Image: picsbyclive 



Summary 

● Keep on top of opportunities to have a say by signing up to receive the 

EDO’s weekly e-bulletin  

● Use the Have Your Say tool on our website to navigate to opportunities to 

have your say and find information and tips on how to be effective 



Support our work 

● Your support for EDO NSW will help us to: 

 

– Provide legal advice and representation 

– Promote changes to environmental laws  

– Provide community legal education 

 

● Donations are tax deductible 

 

● http://www.edonsw.org.au/donate 

http://www.edo.org.au/edonsw/site/donation.php

