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About EDO NSW

● Community legal centre specialising in public interest
●
●

environmental law
Independent from Government
Services extend to all of NSW – Offices in Sydney &
Lismore
– Legal Advice and Casework
– Policy & Law Reform
– Community Legal Education and Outreach
– Indigenous, Scientific and International programs

● Australian Network of EDOs

Free initial legal advice, website, fact sheets and updates

● Free Environmental Law Line Monday-Friday
●
●

– 1800 626 239
Fact sheets and other resources on our website
Free weekly eBulletin – updates on environmental law,
policy and decisions

Support our work

● Your support for EDO NSW will help us to:
– Provide legal advice and representation
– Promote changes to environmental laws
– Provide community legal education

● Donations over $2 are tax deductible
● Forms here today
● You can also donate online
– http://www.givenow.com.au/edonsw

Workshop overview

● Commenting on
●
●

●
●
●

Environmental Decisions
How is the coastline
managed in NSW?
Coastal management
reforms: What am I
commenting on?
What changes are
proposed?
Writing your submission
What happens next?

Information, not advice

● The information contained in this workshop is a guide
only and is no substitute for legal advice relating to your
particular issue.

● If you need legal advice about your particular issue,
please call our Environmental Law Line.

COMMENTING ON
ENVIRONMENTAL
DECISIONS

There are opportunities for the public to contribute
opinions and knowledge to:
• Shape environmental laws
• Shape plans and policies

• Respond to specific applications
• Monitor and enforce environmental regulation

Common methods of having your say

● Writing submissions
● Appearing before a
meeting, panel or inquiry
hearing

● Attending workshops
and information
sessions
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Public participation requirements

● Can be mandatory. e.g. – the requirements for
designated development applications

● Can be discretionary - e.g. – the requirements for
making SEPPs

Advantages of public participation
● Real environmental outcomes can be achieved
● The decision benefits from local knowledge
● Community becomes a key stakeholder (not just industry
and government)
● Public has greater buy-in and ownership of the law or
policy objectives
● Improves transparency and accountability

Barriers to public participation
● Finding out about opportunities to comment
● Finding the time to engage
● Having relevant understanding of the issues or
processes involved
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HOW IS THE
COASTLINE MANAGED
IN NSW?

The coastal zone

● The coastal zone extends from approximately one kilometre
●

inland of any coastline, bay, estuary, lake or lagoon three
nautical miles out to the edge of the State’s coastal waters
Subject to planning law like the rest of the state but also has
some specific protections

Current Acts, Regulations, Policies, Plans governing
planning and development in the coastal zone

● Coastal protection law
– Coastal Protection Act &
Regulation
– Code of Practice
– Coastal Zone Management
Plans

● Planning law
–
–
–
–

EP&A Act & Regulation
SEPPs
LEPs
DCPs

Other environmental laws also apply

● Threatened Species
●
●
●
●
●

Conservation Act – threatened
species
National Parks and Wildlife
Act – protected areas and
native plants and animals
Protection of the Environment
Operations Act – pollution
Forestry Act – forestry
operations on Crown land
Native Vegetation Act –
protection/clearing of native
vegetation on private land
Etc.

Decision-makers and regulators governing planning and
development in the coastal zone

● NSW Government – makes
laws and policies

● Local councils – implement
laws and policies

● Australian Government –
provides oversight where
matters of national
environmental significance
involved

COASTAL
MANAGEMENT
REFORMS: WHAT AM I
COMMENTING ON?

A new system of coastal management in NSW

● These are proposals only – changes have not yet been
made so at the moment existing laws still apply

● Currently on public exhibition – submissions are invited
until Monday 29 February 2016
– View the documents and make your submission here:
https://engage.environment.nsw.gov.au/our-future-onthe-coast-reform-of-the-coastal-managementframework-in-nsw
– Google search ‘coastal reforms NSW’

Law: A new Coastal Management Act and Regulation

● Repeal of the existing Coastal Protection Act 1979 and
Regulation 2011

● Introduction of a new Coastal Management Bill and
Regulation

● The Bill would need to pass both houses of NSW

parliament before coming into force – currently on public
exhibition

● The Regulation would be made by the Governor – not
currently on public exhibition

Policy: A single SEPP for coastal management

● Repeal of existing SEPPS
– SEPP 14 – Coastal Wetlands
– SEPP 26 – Littoral Rainforests
– SEPP 71 – Coastal Protection

● Introduction of a new SEPP
– Coastal Management SEPP

● Provisions of Infrastructure SEPP relating to coastal
protection works (Division 25) to be integrated into new
Coastal Management SEPP

Policy: A single SEPP for coastal management

● Coastal Management State Environmental Planning
Policy (SEPP) – Explanation of Intended Effect
– This is an explanation of the intended effect of the
new Coastal Management SEPP
– It is not a draft of the SEPP
– It does not contain the maps that will be required to
set out the new coastal management areas

Supporting documents: Draft Coastal Management Manual

● Must be published by Planning Minister
● Imposes requirements and provides guidance in
connection with preparation, development, adoption,
amendment, and review of coastal management
programs

● Draft currently on exhibition in three parts

Supporting documents: Draft Coastal Management Manual

● Part A: Mandatory requirements and essential elements
●

●

for the preparation of a coastal management program
Part B:
– Stage 1 – Scoping a Coastal Management Program
– Stage 2 – Detailed studies of vulnerabilities and
opportunities
– Stage 3 – Response identification and evaluation
– Stage 4 – Preparing, exhibiting, finalising, certifying
and adopting the CMP
– Stage 5 – Implementing, monitoring, evaluating and
reporting
Part C: Toolkit, including Glossary

WHAT CHANGES ARE
PROPOSED?

Changes to definition and management objectives of the
‘coastal zone’

● Current Act treats coastal zone as a single area

● Proposal to divide the coastal zone into four coastal
management areas:
1. Coastal wetlands and littoral rainforest area
2. Coastal vulnerability area
3. Coastal environment area
4. Coastal use area

1. Coastal wetlands and littoral rainforest area

● Land that displays hydrological and floristic
characteristics of coastal wetlands or littoral rainforests
and land adjoining those features

1. Coastal wetlands and littoral rainforest area – Management
objectives

● Protect in their natural state, including biodiversity and
●
●
●

ecological integrity
Promote rehabilitation and restoration of degraded areas
Improve resilience to impacts of climate change,
including options for migration
Promote objectives of policies and programs for
wetlands and littoral rainforest management

2. Coastal vulnerability area

● Land subject to coastal hazards

2. Coastal vulnerability area – Management objectives

● Ensure public safety and prevent risks to human life
● Mitigate current and future risk from coastal hazards by taking
●
●
●
●

into account the effects of coastal processes and climate
change
Maintain the presence of and public access to beaches and
foreshores
Encourage land use that reduces exposure to risks from coastal
hazards, including siting, design, construction and operation
Prioritise actions that support continued functionality of essential
infrastructure during and immediately after a coastal hazard
emergency
Improve resilience of coastal development and communities by
improving adaptive capacity and reducing reliance on
emergency responses

2. Coastal vulnerability area – Management objectives
continued
● Adopt coastal management strategies that reduce exposure to
coastal hazards
– In the first instance and wherever possible, by restoring or
enhancing natural deficiencies including coastal dunes,
vegetation and wetlands, and (cont.)
– If that is not sufficient, by taking other action to reduce exposure
to those coastal hazards
• Avoiding significant degradation and disruption to biodiversity,
ecological integrity, ecological, biophysical, geological and
geomorphological coastal processes, coastal foreshore
amenity, social and cultural values,
• Avoiding adverse impacts on adjoining land, resources or
assets
• Providing for restoration of a beach or land next
to a beach if any increased erosion is caused

3. Coastal environment area

● Land containing coastal features such as the coastal waters
of the State, estuaries, coastal lakes and lagoons, and land
adjoining those features including headlands and rock
platforms

3. Coastal environment area – Management objectives

● Protect and enhance coastal environmental values and
●

●
●
●
●

natural processes and enhance natural character, scenic
value, biodiversity and ecosystem integrity
Reduce threats and improve resilience, including in
response to climate change
Maintain and improve water quality and estuary health
Support social and cultural values
Maintain presence of beaches and foreshores
Maintain public access, amenity and use of beaches,
foreshores, headlands and rock platforms

4. Coastal use area

● Land adjacent to coastal waters, estuaries, coastal lakes and
lagoons where development is or may be carried our (at
present or in the future)

4. Coastal use area – Management objectives

● Protect and enhance scenic, social and cultural values of the

●

coast by ensuring that:
– Type, bulk, scale and size of development is appropriate
for the location and natural scenic quality of the coast
– Adverse impacts of development on cultural and built
environment heritage are avoided or mitigated
– Urban design, including water sensitive, is supported and
incorporated into development activities
– Adequate public open space is provided, including for
recreational activities and associated infrastructure
Accommodate both urbanised and natural stretches of
coastline

What does this proposed change to coastal management
areas mean?

● Land in the coastal zone will be mapped as one (or more)
of the four different coastal management areas in the new
SEPP – not currently on exhibition but OEH has indicated
that the SEPP and maps will go on public exhibition before
they are finalised

● Each coastal management area has its own set of
objectives

● These management objectives are to be applied by local
councils when making LEPs, DCPs, etc. if they have
prepared a coastal management program (but note that
failure to apply management objectives does not
make an instrument invalid)

What is a coastal management program?

● Over time, these will replace current coastal zone

●
●
●

management plans (CZMPs)
Set the long-term strategy for the coordinated management
of land within the coastal zone with a focus on achieving the
objects of the Act
Can be for whole or any part of area included in the coastal
zone
Local councils are to give effect to program through:
– Strategic planning under Local Government Act
– Planning proposals and development control plans under
EP&A Act (i.e. LEPs, DCPs)

Who prepares coastal management programs?

● Local councils may prepare coastal management programs
● If directed by Planning Minister a local council must prepare a
●
●
●
●

coastal management program
Must be prepared in accordance with coastal management
manual
Before adopting, local council must consult with community
and other relevant public authorities – method and length of
consultation to be detailed in coastal management manual
Planning Minister has final sign off on the certification of
programs
Once program certified, local council may adopt it – active
from date of specified when published in NSW
Government Gazette

What needs to be included in a coastal management program?

● Coastal management issues for the area e.g. coastal
●
●

vulnerability area must include existing and potential coastal
hazard risks to development and human life
Actions to address these issues e.g. coastal vulnerability area
must include actions for avoiding, managing or reducing risks
from coastal hazards
How and when these actions will be implemented, costs of
actions, cost-sharing arrangements, other viable funding
mechanisms

Coastal erosion emergency action subplans

● Councils who identify a coastal vulnerability area in their LGA
and beach erosion is occurring must prepare a coastal
erosion emergency action subplan
– This outlines roles and responsibilities of all public
authorities in response to emergencies immediately
preceding or during periods of beach erosion occurring
through storm activity or extreme/irregular events, including
the carrying out of works for the protection of property
affected or likely to be affected by beach erosion

Coastal protection works

● Defined as
– Beach nourishment activities or works, and
– Activities or works to reduce the impact of coastal
hazards on land adjacent to tidal waters, including
(but not limited to) seawalls, revetments and groynes

Coastal protection works

● Development consent must not be granted under EP&A
Act for coastal protection works unless the decisionmaker is satisfied that the works will not:
– Unreasonably limit public access to or use of a beach
of headland, or be likely to do so
– Pose a threat to public safety or be likely to do so
– Note that consent can be granted subject to a
condition or agreement that the applicant must
provide security for the cost of making good any
damage caused to any property of the consent
authority as a consequence of acting on the consent
(EP&A Act s 80A(6))

NSW Coastal Council

● Replace current NSW
Coastal Panel

● Advise Minister and
public authorities on
coastal management

● Conduct performance
audit of local councils’
implementation of
coastal management
programs

Enforcement provisions in the new Bill

● The Bill appears to be silent on compliance and
enforcement

● Bill section 29 – LEPs, DCPs, and other documents that do
not give effect to a relevant coastal management program
or do not have regard for the objects of the Bill are not
invalid, so technically the Bill does not set any firm limits on
coastal development despite setting out coastal
management areas and providing for the preparation of
coastal management programs

Existing concurrences removed for developments on coastal
wetlands and littoral rainforests

● Under the existing SEPP 14 the concurrence of the

●
●

Secretary of the Planning Department is required before
coastal wetlands can be cleared, drained, filled, or have a
levee constructed on it
Under the existing SEPP 26 the concurrence of the
Secretary of the Planning Department is required before
land can be developed, subdivided, or disturbed
It is proposed that these concurrences will be removed
from the new SEPP

WRITING YOUR
SUBMISSION

Questions to ask yourself

● Do you agree with the proposed new Bill/SEPP/
●
●

●
●
●

supporting documents? Why/why not?
Do you have enough information to make an informed
submission or should the government provide more?
What do you want to see? Maps?
Do the proposed documents cover everything they
should?
Are there any gaps between the current system and
what is proposed?
Are the proposed enforcement mechanisms adequate?
Does the wording of the Act offer certainty?

Questions to ask yourself

● Are the assumptions the proposed documents rely on
●
●

●
●
●

accurate?
Are the objects of the Act likely to achieve ecologically
sustainable development (ESD)? Are they consistent
with or in conflict with each other?
Is Aboriginal cultural heritage adequately addressed in
the Bill and SEPP?
Are there other materials that should be included?
Are there materials that are included that shouldn’t be?
Are the requirements on local councils binding? If not,
should they be?

How do I set out my submission?

● Introduce yourself or your group. What is your
background and experience?

● Explain why are you interested in and how you will be
affected by the proposal

● Give recommendations – tell the decision-maker what
you want them to do

How do I set out my submission?

● Personalise the submission – it’s OK to a sign pro forma
submission, but ensure you personalise it a bit

● Talk about how the proposal will affect
–
–
–
–
–

you
your family
the environment
the local economy
existing industry

A note on pro-forma submissions
Writing submissions is not a popularity contest. Decision-makers
will take a good idea from one person over a bad idea from many
people every day.Pro-forma submissions can be effective at the
start of a campaign, for example if you are trying to change the
views of politicians so that they understand the depth of feeling
across a community that an idea is not supported.
However, you need to follow this up by writing your own
submission to engage people and tell them what idea would be
better. So, pro-forma then written submission.
- Tom Grosskopf, Director Metropolitan Branch, Regional
Operations, Office of Environment and Heritage

Give the decision-maker an alternative
It is helpful to council if you can put forward a realistic
alternative. For example, say that you are opposed to a
development of this scale, and that you would like to see a
smaller alternative. Give councillors a way forward that is
workable and acceptable.
- Simon Clough, Deputy Mayor, Lismore City Council

Engage the reader
Keep submissions on-topic. Give insights into analysis or
experiences from elsewhere that make your case. Point to
innovative ideas. Make your submission short and punchy. Get
the reader engaged early. Be objective and outcome focussed.
Have a civilised and interesting conversation. Include a summary
at the top of your submission. Use headings within your
submission to structure your argument. Use clear language. One
idea per paragraph. Put your idea in the first sentence, then
explain it in the rest of the paragraph. Think about your strategy.
What will motivate people?
- Tom Grosskopf, Director Metropolitan Branch, Regional
Operations, Office of Environment and Heritage

Back up your argument
Offer constructive criticism. Keep to the topic and be concise in
your arguments. Council officers sometimes have to sift through
hundreds of letters giving feedback. Short, relevant, and timely
points of view are appreciated and have a better chance of being
prioritised.
Earn your right to criticise. This means your arguments need to
be validated by good quality research and understanding of the
subject area which you seek to influence. Make reference to key
documents to support your argument rather than relying on
personal opinion or hearsay.
- Dr Jenny Scott, Sustainability Program Leader, Ku-ringgai Council

Are there existing documents that might help me with my
submission?

● Existing reports – community studies, surveys,
ecological reports, heritage information (AHIMS), etc.

● Existing mapping
● Discuss any additional issues identify yourself

WHAT HAPPENS NEXT?

Submissions due Monday 29 February 2016

● Send your submission to
– coastal.reforms@environment.nsw.gov.au
– Coastal Reforms Team
Office of Environment and Heritage
PO Box A290
Sydney South NSW 1232

● Make sure it’s on time or get an extension

Bill will need to go to Parliament

● Some changes to the Bill could be made in response to
your submissions

● The Bill will need to be passed by both houses of
parliament before it becomes law

● OEH has indicated that there will be another round of
public consultation – SEPP and mapping – keep an eye
out for this – sign up to our eBulletin

Summary

● Keep on top of opportunities to have a say by signing up
●

to receive the EDO’s weekly e-bulletin
Use the Have Your Say tool on our website to navigate
to opportunities to have your say and find information
and tips on how to be effective

Free initial legal advice, website, fact sheets and updates

● Free Environmental Law Line Monday-Friday
●
●

– 1800 626 239
Fact sheets and other resources
http://www.edonsw.org.au
Free weekly eBulletin – updates on environmental law,
policy and decisions

Support our work

● Your support for EDO NSW will help us to:
– Provide legal advice and representation;
– Promote changes to environmental laws; and
– Provide community legal education.

● Donations are tax deductible
● http://www.givenow.com.au/edonsw

