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About EDO NSW 

● Community legal centre specialising in public interest 

environmental law 

● Independent from Government 

● Services extend to all of NSW – Offices in Sydney & 

Lismore 

– Legal Advice and Casework 

– Policy & Law Reform 

– Community Legal Education and Outreach 

– Indigenous, Scientific and International programs 

 

● Australian Network of EDOs 

 

 

 



Free initial legal advice, website, fact sheets and updates 

● Free Environmental Law Line Monday-Friday 

– 1800 626 239 

● Fact sheets and other resources on our website 

● Free weekly eBulletin – updates on environmental law, 

policy and decisions 
 





Support our work 

● Your support for EDO NSW will help us to: 

– Provide legal advice and representation 

– Promote changes to environmental laws  

– Provide community legal education 

 

● Donations over $2 are tax deductible 

 

● Forms here today 

 

● You can also donate online 

– http://www.givenow.com.au/edonsw  

http://www.edo.org.au/edonsw/site/donation.php


Workshop overview 

● The Court Case 

 

● The Exploration Licence Renewal Application 

 

● The Mining Lease 

 

● Physical Commencement of Development 

 

● Conditions of Consent 

 

● What can the community do? 



Information, not advice 

● The information contained in this workshop is a guide 

only and is no substitute for legal advice relating to your 

particular issue.  

 

● If you need legal advice about your particular issue, 

please call our Environmental Law Line. 

 

 



THE COURT CASE 



The Court Case – background  

● We represented Upper Mooki Landcare in its Land and 

Environment Court challenge to the approval of the mine 

 

● These were judicial review proceedings arguing that the 

NSW Planning Assessment Commission (PAC), which 

approved the mine on behalf of the NSW Minister for 

Planning, failed to properly consider whether the mine was 

likely to significantly affect koalas, a threatened species, as 

required by the law  

 

 

 

 

 

 

 



What does the Court’s decision mean for this mine? 

 

 

 

 

 

 

 

 

 

● The future of the mine and the local koala population is now 

in Shenhua’s hands 

 

● This means that the mine can go ahead subject to the 

conditions of the approval 

 

 

 

 

 

 

 



THE EXPLORATION 

LICENCE RENEWAL 

APPLICATION 



Shenhua’s application for renewal of its exploration licence – 

EL 7223 

● EL 7223 expires on Monday 22 February 2016 

 

● Shenhua has reportedly applied for a renewal of this 

exploration licence 

 

 

 

 



Community consultation 

● There is no legal requirement for the community or affected 

landholders to be notified of an application for renewal 

 

● But there is nothing to stop you from making your objections 

known to the Department and the Minister 

 

 

 

 



Minister can approve or  refuse the application for renewal 

● The Minister for  Resources and Energy can refuse 

Shenhua’s application for renewal of its exploration licence if 

satisfied that: 

 

– Shenhua or one of its directors has breached the Mining 

Act or Regulation or a condition of the exploration licence, 

regardless of whether they have been prosecuted or 

convicted of any offence 

 

 



Minister can approve or  refuse the application for renewal 

● The Minister for  Resources and Energy can refuse 

Shenhua’s application for renewal of its exploration licence if 

satisfied that: 

 

– Shenhua or one of its directors has been convicted of any 

other offence relating to mining or minerals 

 

– A condition of the exploration licence has been breached  

 

 



Minister can approve or  refuse the application for renewal 

● The Minister for  Resources and Energy can refuse 

Shenhua’s application for renewal of its exploration licence if 

satisfied that: 

 

– Shenhua has provided false or misleading information in 

or in connection with the application, or in any report 

provided with respect to the exploration licence 

 

 



Minister can approve or  refuse the application for renewal 

● If you are aware of any of these things you should make it 

known to the Department and the Minister 

 

● Offer any evidence you have 

 

● Note that the Minister doesn’t have to refuse the renewal if 

one of these things has happened – it’s up to the Minister 



Minister can change conditions of the exploration licence 

● If the Minister approves the application for renewal, the 

conditions can be changed, and new conditions can  be 

added 

 

 



Timeframe for renewal and maximum renewal period 

● The Minister must decide whether to approve or refuse 

the application for renewal, but there is no specific 

timeframe specified in the law 

 

● The Minister can renew the exploration licence for up to 5 

years 

 



Can mining commence if the renewal is granted? 

● No 

 

● Mining can only commence if a mining lease is granted 

 

 



If the renewal is refused does this stop the mine? 

● No 

 

● But a mining lease can only be granted to the holder of 

an exploration licence or assessment lease, or with the 

Minister’s special consent 

 

 



THE MINING LEASE 



Before mining can start, Shenhua needs a mining 

lease  

● Since Shenhua has consent to undertake a State 

significant development, a mining lease must be granted 

should the company apply for one, unless the Minister is 

of the opinion that Shenhua is not fit and proper 

 

● Shenhua cannot commence mining activities without a 

mining lease 

 

● Any mining lease will have conditions attached that must 

be complied with  

 

 

 



Community consultation 

● If Shenhua lodges an application for a mining lease, it 

needs to publish a notice in a State and local newspaper 

within 14 days 

 

● There is no legal requirement for the community to be 

consulted 

 

● But there is nothing to stop you from making your 

objections known to the Department and the Minister 

 

 

 

 

 



PHYSICAL 

COMMENCEMENT OF 

DEVELOPMENT 



Development void after 5 years if not commenced 

● Shenhua needs to physically commence development 
otherwise its development consent becomes void 

 

● ‘Physical commencement’ has a specific meaning 

 

● There are still a number of things that Shenhua needs to do 
before it can commence any development on the site, 
including 

– Environmental management strategy 

– Noise and air quality management plans 

– Water management plan 

– Biodiversity management plan and Koala plan of 
management 

– Heritage management plan 

 

 

 



CONDITIONS OF 

CONSENT 



The mine needs comply with consent conditions 

● In addition to meeting the requirements of the law in carrying 

out the development, there are a number of different 

conditions that Shenhua needs to comply with:  

– NSW development consent conditions 

– Federal approval conditions 

– Pollution licence conditions 

– Mining title conditions 

– Water access licence conditions 

 

 

 



WHAT CAN THE 

COMMUNITY DO? 



What can the community do now? 

● Take baseline readings now so that you can track the impact 

of the mine: 

– Air 

– Noise 

– Surface water 

– Groundwater 

– Native vegetation 

– Plants and animals 

 

 



How what the limits of approval are 

● Conditions on the development consent and federal 

approval 

– Limits on noise, dust, truck movements etc. 

– Construction hours 

– Biodiversity management plan 

– Aboriginal culture and heritage 

– Water studies 

– Completion date 

● Water access licences 

– Limits on the amount of water that can be taken 

 



Report suspected breaches 

● Report breaches to the relevant Government agency 

– Breach of consent conditions – Department of Planning 

– Breach of Federal Conditions – Federal Environment 
Department 

– Pollution – EPA 

– Harm to Aboriginal culture and heritage – Office of Environment 
and Heritage 

– Harm to threatened species or ecological communities – NSW 
Office of Environment and Heritage 

 

● Ask them to take action 

 

● Offer any evidence you have 

 



What can the community do if the Government won’t take 

action? 

● If the relevant Government agency won’t take action, you 

may have the right to enforce the breaches yourself 

 

● Civil enforcement action in the Land and Environment Court 

or the Federal Court 

 

● Injunction to prevent or stop breaches of the law 



Civil enforcement: Maules Creek coal mine 

Image: Phillip Spark 



Civil enforcement: Georges River pollution 
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Evidence gathering 

● You will need to be able to 
support your claims with 
evidence 

– photographs and videos  

– collecting physical 
evidence such as water 
samples 

– note-taking 

– collecting documentation 
relevant to the issue 

– Legal research 

– Expert reports 

● Don’t trespass 
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Free initial legal advice, website, fact sheets and updates 

● Free Environmental Law Line Monday-Friday 

– 1800 626 239 

● Fact sheets and other resources 
http://www.edonsw.org.au 

● Free weekly eBulletin – updates on environmental law, 
policy and decisions 
 

 



Support our work 

● Your support for EDO NSW will help us to: 

 

– Provide legal advice and representation; 

– Promote changes to environmental laws; and 

– Provide community legal education. 

 

● Donations are tax deductible 

 

● http://www.givenow.com.au/edonsw 

 

http://www.edo.org.au/edonsw/site/donation.php
http://www.givenow.com.au/edonsw

