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Marine protected areas in a blue economy —
challenges for Oceans Policy
Richard Kenchington and Michelle Voyer AUSTRALIAN NATIONAL CENTRE FOR OCEAN

RESOURCES AND SECURITY, UNIVERSITY OF WOLLONGONG

Introduction
In September 2016, the Australian Government released

the long-awaited Commonwealth Marine Reserves Review

Report1 (Review).

Australia’s network of Commonwealth marine reserves

(CMR) was declared in November 2012 by the then

Labor Government and management plans for the reserves

were announced soon after. The reserves are located in

Commonwealth waters, from 3 nautical miles (approxi-

mately 5.5 km) from the coast to 200 nautical miles

(approximately 370 km).

Establishment of the network fulfilled a core objec-

tive of Australia’s multiple use Oceans Policy2 and met

federal commitments under international agreements to

create Australia’s components of a global representative

system of marine protected areas (MPAs). The declara-

tion received widespread public support, reflecting a

sophisticated social media campaign by national and

international environmental groups. Despite this, the

management plans were suspended by the Abbott Gov-

ernment in 2013, citing insufficient consultation and

concerns about the science underlying the establishment,

zoning and management plans of the reserves.

The Review was initiated in September 2014 and was

conducted by an expert scientific panel3 supported by a

bioregional advisory panel4 (Review Panels). The Review

Panels’ primary task was to “identify areas of contention

and propose zoning options within the outer boundaries

of the proclaimed reserves to address these concerns”.5

This involved the challenging task of weighing up some

complicated technical and sectoral questions of manage-

ment for conservation and sustainability of fish stocks,

biological diversity and emerging uses of marine space.

The Review Panels’ report largely vindicated the origi-

nal planning process, with recommendations made for

many of the declared reserves to remain unchanged or

with only modest changes, including, in some cases,

strengthening protection measures. Some aspects of the

Review recommendations have been controversial, how-

ever. In particular, proposed changes to the Coral Sea

zoning arrangements have been heavily criticised by

conservation groups and some scientists, on the basis

that they are likely to weaken protection in this region.

What has changed?

• The Commonwealth Marine Reserves Review:

Report of the Expert Scientific Panel6 restates the

importance of no-take zones and recommends

zoning changes to 26 of 40 reserves. It also

recommends reductions to the area available to

seabed mining, while minimising the impact on

commercial fisheries.

• One of the most significant changes proposed is a

reduction in the Coral Sea Marine Reserve no-take

zoning arrangements by 10%, a move seen by

conservation groups and some scientists as signifi-

cantly weakening the protection in that area,

especially in some areas considered in most need

of protection.

• Although the Review addressed issues arising

from the polarised debate between fishing and

conservation interests, it has broader significance

in the context of planning to address developing

“blue economy”.

Background — managing conservation in
Australian marine space

There is broad agreement on the need for represen-

tative high-level protection of areas undisturbed by

direct human activities across all states and territories in

Australia. This is underpinned by international agree-

ments, to which Australia is a signatory, which include

commitments to establish networks of MPAs. Various

figures are used to argue for particular percentages of

oceans to be “protected” through no-take or other

limited use zones. The most recent is the United Nations

Sustainable Development Goal 14.5 which states: “By

2020, conserve at least 10 per cent of coastal and marine

areas, consistent with national and international law and
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based on the best available scientific information.”7 The

Convention on Biological Diversity contains similar

targets and has been the driving force in international

efforts to increase MPA representation around the globe.8

Achieving these goals in practice is often controver-

sial in the marine context. The process of marine reserve

planning and determining the appropriate level of pro-

tection is far more complex than this simple target

because the mobility and linkages of the water column

present challenges to the integrity of management within

spatial boundaries. The situation is further complicated

in Australia where the Coastal Waters (State Powers)

Act 1980 (Cth) and Coastal Waters (State Title) Act 1980

(Cth) vest control of internal waters to 3 nautical miles

with the states and territories. Jurisdictional responsibili-

ties for uses and impacts from land, and the management

of many critical nearshore, tidal and continental shelf

marine habitats, therefore lie with the states and territo-

ries. This means that high levels of cooperation are

needed between state and Commonwealth jurisdictions

to manage land-based and nearshore impacts on offshore

reserves.

Science-based marine reserve planning
The creation of the CMR network was based on a

substantial body of biophysical science that enabled the

Integrated Marine and Coastal Regionalisation of Aus-

tralia9 (IMCRA). While IMCRA identified ecological

regions, the Review Panels noted that knowledge of

ocean ecosystems is in its infancy and that research is

seeking to develop better understanding of how marine

species and communities are connected, reproduce and

forage in water column and seabed habitats.

Seabed habitats sustain distinctive communities that

can define bioregions but the food chain, larval nursery,

and predator prey functions and linkages of the water

column and seabed present many different management

contexts for protection of biodiversity. The extent to

which strict area-based protection can be an effective

primary conservation measure for a species depends on

the structural habitat within the area and water column

linkages for life cycle stages, food and predators. At one

extreme are site-dependent species attached to the sea-

bed or with a very limited range and localised life cycles

that do not have a planktonic larval phase in the water

column. These species may be substantially addressed

by local area management.

At the other extreme are open ocean, wide-ranging

water column species such as tuna and marlin that have

very large feeding ranges. These species may have

important local sites for life cycle processes such as

spawning or juvenile growth which can be addressed by

specific area protection, but otherwise their conservation

requires management of human impacts and threats

throughout their range.

In between are species with planktonic larvae and

adult habitats or territories that may range from a few

hundred metres to hundreds of kilometres. The seabed

and overlying water column in most areas exposed to

direct and indirect impacts of human uses of marine

space and adjacent catchments are typically habitat for

species of local, mid-range and wide-ranging life cycle

strategies for at least part of every year.10

Economic considerations in marine reserve
planning

While the underlying objectives of MPA design in

Australia give primacy to biodiversity protection, human

uses, impacts and values at particular sites are also

important considerations. Conservation objectives typi-

cally suggest a precautionary approach which provides a

high level of protection for large areas given the

uncertainties that still exist in our knowledge of the

marine environment.

Yet MPA planning must also recognise the potential

economic and social impacts which can arise from this

approach. Fisheries are the most widespread human use

of marine resources. A “fisheries precautionary approach”

which recognises the importance of this sector would

suggest that the scale and distribution of protected areas

should be consistent with sustainability of fishery stocks

and access. One of the central roles of the Review Panels

was to balance the desire to maximise no-take areas

consistent with a precautionary approach to conserva-

tion management, with a need to minimise impacts on

industry. The Review Panels pointed to significant

savings to taxpayers from the reduced adjustment (or

compensation) costs, as well as reduced financial impacts

on individual businesses associated with the revised

management arrangements, as being important out-

comes of their recommendations.

While marine conservation controversies typically

present as conflicts between fishing rights and environ-

ment protection, the success of both depend on the

health of marine biological communities. The develop-

ment of management arrangements for the marine reserve

network is, however, occurring in a time of unprec-

edented focus on the world’s oceans as a source of future

economic growth.11 A growing range of marine indus-

tries is emerging and growing in importance both in

Australia and around the world. This is occurring

alongside ongoing land sourced impacts, which continue

to affect marine environmental health. While MPAs such

as the CMR network play an important role in ensuring

that there are areas in which development is excluded or
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tightly controlled, there is an increasing need to ensure
that the suitability of MPA management mechanisms is
considered in a broader context of marine spatial plan-
ning and ecosystem-based management to ensure areas
outside the MPA network are adequately managed.

Social considerations in marine reserve
planning

The social aspects of the CMR network were perhaps
some of the most perplexing and least understood
aspects of the planning process. For example, the extent
of the opposition of recreational fishing groups to
remote marine reserves was a surprise to many, given
the MPAs were placed well outside the usual fishing
spots for the average fisher. Responses such as these are
inadequately explained through an examination of the
biophysical, scientific and economic evidence alone. It
is clear that values, emotion and identity play an
important role in framing the ways people respond to
marine reserves both immediately and in the longer
term.

In part, the problem comes from a narrow understand-
ing of benefits and impacts, which focuses purely on
numbers of people using an area and economic losses
versus benefits. A better understanding and sharing of
knowledge of why people fish, sail, dive, surf, do
business, get involved in conservation campaigns and
care about marine management will improve our under-
standing of what drives individual, group and commu-
nity values and attitudes.

The polarised nature of discussions around appropri-
ate levels of protection is a major impediment to
effective marine conservation management in Australia.
In many ways, this is driven by cultural and social
factors which influence how the notion of “protection” is
conceived.12 This is compounded by the range of
meanings of “protected area” that may be advocated in
target-based planning. The following four International
Union for Conservation of Nature (IUCN) Protected
Areas categories13 are particularly relevant for marine
protection, and are used in CMR management arrange-
ments:

• Category Ia (Sanctuary Zone) refers strictly to
protected nature reserve or wilderness areas with
minimal human use, serving as reference areas for
monitoring and non-destructive scientific research;

• Category II (National Park) refers to highly pro-
tected zones providing for environmentally and
culturally compatible visitor opportunities, often
referred to as “no-take” reserves;

• Category IV (Habitat Protection) allows for activi-
ties consistent with maintaining habitat and/or the
requirements of particular species, and are often
referred to as “permitted low impact fishery reserves”;
and

• Category VI (Multiple Use) is a zone with sustain-

able use of natural resources.

In much of the discourse surrounding MPA manage-

ment, including the CMR network, only IUCN Catego-

ries Ia and II are seen as truly “protected”, leading to

passionate (and generally unproductive) debates over

the percentages of the nation’s ocean included in these

zones.

The Review restates the importance of no-take zones

and in a number of cases recommends increases to the

area of no-take zones, underscoring the central role that

this style of protection plays in overall environmental

management of our oceans. Reflecting on limitations in

currently available data, the Review Panels also recom-

mended an adaptive management approach to take

account of new knowledge as it becomes available.

Predictably, the Review has met with criticisms along

the same polarised lines as all recent marine planning

exercises in Australia. It has been criticised by recre-

ational fishing groups for sustaining the “ideological

objective to lock Australia’s recreational fishers out of

vast areas of … oceans”14 and by conservation interests

because the protected area for the Coral Sea would be

cut by 10%.15

Where next?
Some scientists have criticised the target-based approach

to creation of MPAs as favouring ease of establishment

over need for protection.16 The Review, while meeting

criticism from both fisheries and environmental groups,

was a commendable attempt to balance environmental,

economic and social objectives in the absence of com-

plete and reliable data in any of these areas.

While conservation and fishing groups may continue

to trade blows over the intricacies of the arrangements

recommended, it is important that attentions should not

be distracted from wider marine planning and marine

conservation issues on the horizon, particularly as the

interests of these two sectors are intertwined in many

respects. Much more pressing concerns relate to inter-

actions with wider linkages of current and potential

catchment and nearshore marine uses and their impacts

within or beyond the boundaries of designated protected

areas.

There is considerable scope to carefully manage these

interactions and the growth of these uses through the

development of a sustainable “blue economy” — how-

ever this will require improved coordination and coop-

eration across sectors and jurisdictions. In the longer

term, it is hoped that planning and management of the

CMR network and sectoral uses of marine spaces can be
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more clearly integrated, with consistent multiple use

strategic management in areas of state and territory

responsibility under the Offshore Constitutional Settle-

ment.
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Adding a green focus: The Office of the
Prosecutor of the International Criminal Court
highlights the “environment” in case selection
and prioritisation
Donald K Anton GRIFFITH LAW SCHOOL

Introduction
On 15 September 2016, the Office of the Prosecutor

(OTP) of the International Criminal Court (ICC) issued

a Policy Paper on Case Selection and Prioritisation1

(PCSP). The new policy makes public the principles that

will help guide the OTP in the exercise of its discretion

in decisions about the choice and ranking of prospective

cases for investigation and prosecution.2 The PCSP is

explicit that the OTP will place stress on environmental

destruction and illegal exploitation of natural resources

in selecting future cases.3 Operative paras 40 and 41 of

the PCSP are key. As explained in more detail below,

both paragraphs relate to the “gravity” of the interna-

tional crime(s) alleged, which is a predominant case

selection criterion adopted by the OTP. Paragraph 40

focuses on the “manner of commission of the crimes”

and para 41 attends to “the impact of the crimes”.

A number of civil society groups have welcomed the

release of the PCSP as an environmental watershed.4

However, significant barriers, including limits imposed

by ICC jurisdiction, remain.5 And, even more fundamen-

tal in terms of environmental protection, the environ-

mental crimes selected for prosecution are still

anthropocentrically derivative in nature and in definition

— causing long-term and severe damage to the natural

environment is criminal because it is a means (as a

weapon or target) by which atrocities on human beings

are perpetrated.6 Nonetheless, the environmental focus

of the PCSP is an important development. It is a

promising second step along the way to a more complete

ICC framework for the incorporation of environmental

crime in international criminal law.

The first step was the 2013 OTP Policy Paper on

Preliminary Examinations7 (PPE), on which the PCSP

builds. In the PPE, “environmental damage” appeared

for the first time as an explicit factor to be considered by

the OTP in the conduct of its preliminary examination of

a situation that might warrant an investigation.8 The PPE

provides a greater likelihood that individuals will be

investigated and held criminally accountable for grave

environmental destruction. The PCSP now provides

greater clarity and certainty that these situations, once

investigated, will be selected as cases for prosecution.

This brief comment examines the contribution that

the PCSP might make in the context of the rise of

international environmental crimes. It opens by exam-

ining the structural limits to prosecution of environmen-

tal war crimes in the ICC, even with the green focus of

the PCSP. It then moves from war crimes to crimes

against humanity, and considers strategic options that

the OTP might have available in prosecuting particular

environmental crimes (for example, “land-grabs”, illegal

logging, natural resource pillaging, and so on) as Rome

Statute of the International Criminal Court9 (Rome

Statute) crimes. It concludes by looking at a contempo-

raneous proposal circulating that, given the limits of the

ICC, could ultimately serve in a complementary manner

“to combat impunity”.10

Limits to prosecuting environmental war
crimes in the ICC (even with the new PCSP)

In order for an alleged environmental crime to get to

a stage where the OTP must consider the new PCSP,

several high hurdles must be cleared. First, the jurisdic-

tion of the ICC must be established. Article 5 of the

Rome Statute vests the court with jurisdiction over

genocide, crimes against humanity, war crimes, and

crimes of aggression.11 Article 8(2)(b)(iv) is the only

explicit mention of an environmental crime in the entire

framework of the Rome Statute over which the ICC has

jurisdiction. Environmental destruction is a “war crime”

under Art 8(2)(b)(iv) and consists of:

Intentionally launching an attack in the knowledge that
such attack will cause … widespread, long-term and severe
damage to the natural environment which would be clearly
excessive in relation to the concrete and direct overall
military advantage anticipated.12

In order to establish jurisdiction under Art 8(2)(b)(iv),

the OTP must produce evidence of:
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• state of mind (an intentional, knowing act(s));

• damage (widespread, long term, severe); and

• disproportionality (a threshold of accountability).

Further, under Art 8(1), the OTP must also establish

that the alleged environmental war crimes were “com-

mitted as part of a plan or policy or as part of a

large-scale commission of such crimes”, in order for the

ICC to have jurisdiction.13 This immediately raises an

issue of whether singular acts of grave environmental

destruction that would otherwise be a war crime under

Art 8(2)(b)(iv) can, without more, confer the ICC with

jurisdiction.

Be that as it may, the necessary evidence of state of

mind,damage,anddisproportionality requiredbyArt8(2)(b)(iv)

are likely to knock a case out of consideration in the

preliminary examination phase of a situation, before the

OTP can even apply the PCSP to select and prosecute

environmental war crimes. Taking state of mind first, it

is plain that culpability for an environmental war crime

is of the highest order of magnitude. The OTP must

prove that the accused, by his or her behaviour, intended

to launch an attack (if not, cause severe environmental

harm) and knew that the conduct involved in the attack

would cause such environmental harm.

This standard is not only high, but it also lacks

language of imputation that would make intentionally

causing severe environmental harm culpable if such

harm was “reasonably foreseeable” or “might have been

expected” by the accused. Until states can agree that all

military leaders must be trained about serious environ-

mental threats posed by the use of force, it seems that

ignorance of these threats might serve as a legitimate

excuse — “I did not know that such harm would be

caused”.

Moving to the damage aspect of an environmental

war crime, the OTP must prove three elements. These

derive from the Convention on the Prohibition of Mili-

tary or Any Other Hostile Use of Environmental Modi-

fication Techniques (ENMOD) and the 1977 additional

Protocol I to the 1949 Geneva Conventions (Protocol

I).14 Under Art 8(2)(b)(iv), the damage must be “wide-

spread”. It must be “long-term”. It must be “severe”.

Under the Rome StatuteArt 9 elements of an Art 8(2)(b)(iv)

crime, these aspects are cumulative and all three require

sufficient proof. This appears to be a retrograde step

from Art I of the ENMOD, which, while listing all three

aspects of damage, only requires the disjunctive proof of

one to establish a breach. Moreover, going by the

analysis surrounding Protocol I, these three items are far

from easy to prove. For instance, the meaning of

“widespread” has been taken to mean on a scale of

“several hundred square kilometres”, and “long-term” as

a duration “lasting for decades”.15 Query whether this

provides any real limitation at all on most conventional

weapons or activities.16

Consider finally the proportionality aspect of an

environmental war crime under Art 8(2)(b)(iv). Propor-

tionality here is, in reality, a justification that allows

military advantage to exculpate what would otherwise

be illegal. The Rome Statute provides no guidance for

weighing whether, and at what point, environmental

damage is excessive in relation to military advantage.

And, the qualifying terms “concrete and direct overall”

are vague and undefined. Like military necessity, mili-

tary advantage is a legal tool that can be too easily

deployed to justify a large number of instances of

serious environmental collateral damage, even if it turns

out that the anticipated military advantage is unrealistic

or is not achieved.17

Strategic options for prosecuting
environmental crimes (moving from
environmental war crimes to
environmental crimes against humanity)

Environmental damage under Art 8(2)(b)(iv) of the

Rome Statute has not been invoked, to date, for the

purpose of either an investigation or prosecution of a

war crime by the OTP. There is also a paucity of case

law from elsewhere. The International Law Commis-

sion’s Special Rapporteur on the topic of “Protection of

the Environment in relation to Armed Conflicts” has

done an admirable job in drawing together what little

jurisprudence that does exist into her second and third

reports on the topic.18 At least one early case that

predates the ICC is instructive on how environmental

crimes might be selected and prosecuted.

In 1948, a post-World War II investigation by Com-

mittee I of the United Nations (UN) War Crimes

Commission determined that the evidence in Case No 7150

supported a finding that nine German civil servants

could be considered war criminals because of the

destruction of Polish natural resources. In particular,

Committee I found that administering a program engaged

in the wilful clear-cutting of Polish forests on which

inhabitants depended, without regard to accepted elemen-

tary forestry practices, and far in excess to what was

necessary, was prima facie a war crime under Art 55 of

the 1907 Fourth Hague Convention.19 Under Art 55, an

occupying state has a usufructuary right to exploit

natural resources of the occupied state, but beyond that

it serves as a custodian and is prohibited from engaging

in wholesale destruction.20
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In addition to Case No 7150, the UN Security
Council has condemned the destruction and plunder of
the environment during both armed conflict and occu-
pation that followed. In Resolution 2121 (2013), it
condemned the wanton devastation of natural heritage in
the Democratic Republic of Congo. In Resolution 687
(1991) concerning the ceasefire in the Iran-Iraq War of
1990–91, the UN Security Council declared Iraq “liable
under international law for any direct loss, damage,
including environmental damage and the depletion of
natural resources … as a result of its unlawful invasion
and occupation of Kuwait”. The UN Security Council
has also recognised the linkages between environmental
destruction and threats to peace and security more
generally in resolutions responding to events in the
Central African Republic21 and the Democratic Republic
of Congo.22

These limited examples, although not predicated on
the Rome Statute (which, admittedly, is problematic),
are reflected in the detail of the sort of environmental
crimes contemplated by the OTP’s new PCSP for
prosecution. In assessing cases for selection, the OTP
will consider the “gravity of the crimes, the degree of
responsibility of the alleged perpetrators and the poten-
tial charges”.23 In assessing gravity, the environment
becomes important.

The factors that will guide the OTP’s assessment of
gravity include the “scale, nature, manner of commis-
sion and impact of the crimes”.24 It is the manner of
commission and the impact of the crimes in which the
possible selection of environmental crimes for prosecu-
tion become prominent. In assessing the manner of
commission of a crime for selection, the OTP will
explicitly consider “crimes committed by means of, or
resulting in, the destruction of the environment or of
protected objects”.25 More expansively, in considering
the impact of the crimes, the OTP will:

… give particular consideration to prosecuting Rome
Statute crimes that are committed by means of, or that
result in, inter alia, the destruction of the environment, the
illegal exploitation of natural resources or the illegal
dispossession of land.26

It is significant that para 41 of the PCSP limits itself
to Rome Statute crimes (as it must). However, even
when the jurisdictional limits on environmental crimes
preclude an ICC prosecution, the environmental focus of
the PCSP still has a bearing. In cases of environmental
atrocities that are not selected for prosecution because
they involve national crimes, not Rome Statute crimes,
the PCSP makes clear that the OTP may still be
involved. In such cases the OTP will:

… seek to cooperate and provide assistance to States, upon
request, with respect to conduct which constitutes a serious
crime under national law, such as the illegal exploitation of
natural resources … land grabbing or the destruction of the
environment.27

The impact of the new PCSP may play out soon, if a

preliminary examination of alleged crimes in Cambodia

proceeds to investigation.28 The situation involves an

alleged vast “land-grab” of forested land in Cambodia

that was brought to the attention of the OTP in a

communication by victims in 2014 under Art 15 of the

Rome Statute (Communication). In order to avoid the

jurisdictional strictures of Art 8(2)(b)(iv), the Commu-

nication claims that this seizure of land (and other

crimes) constitutes a crime against humanity under

Art 7.

Article 7 does not explicitly mention the environment

or natural resources in elaborating crimes against human-

ity, so any accountability for environmental harm is

doubly derivative. Nevertheless, the Communication

alleges, in essence, that:

… widespread and systematic land grabbing conducted by
the Cambodian ruling elite for over a decade amounts to a
crime against humanity. … senior members of the Cambo-
dian government, its security forces, and government-
connected business leaders carried out an attack on the
civilian population with the twin objectives of self-
enrichment and preservation of power at all costs. Crimes
committed as part of this campaign include murder, forcible
transfer of populations, illegal imprisonment, persecution,
and other inhumane acts.29

The Communication claims that:

… in the past 14 years, an estimated 770,000 people (6% of
the country’s population) have been adversely affected by
land grabbing in Cambodia, with over 145,000 people
forcibly transferred from the capital, Phnom Penh, alone.30

It asserts that:

Those who oppose the ruling elite have been ruthlessly
suppressed. Civil society leaders, monks, journalists, law-
yers, environmental activists, trade unionists, civilian pro-
testors, and opposition politicians have been assassinated,
threatened or imprisoned on trumped-up charges. In 2012
alone local NGOs … documented the arbitrary arrest of 232
rights workers and activists in relation to land issues.31

The crucial question in the Cambodian situation is

whether the alleged crimes against humanity of murder,

forcible transfer of populations, illegal imprisonment,

persecution, and other inhumane acts under Art 7(1)

meet the Art 7 jurisdictional threshold. This requires

proof that the crimes were “committed as part of a

widespread or systematic attack directed against any

civilian population, with knowledge of the attack”.

There is an “attack” aspect and a “knowledge” aspect

involved.

An attack does not need to be an armed attack or

militarily organised. It is defined in Art 7(2) to mean “a

course of conduct involving the multiple commission of

acts referred to in paragraph 1 against any civilian

population, pursuant to or in furtherance of a State or
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organizational policy”. Consider only the forcible trans-

fer of people that has been alleged in the Communica-

tion in relation to Cambodian forests. Proof of land

grabbing as a course of conduct, which has displaced

over 800,000 people, as a consequence of Cambodian

governmental policy, would seem on its face to qualify

as a “widespread or systematic attack directed against

[a] civilian population”.

The wilful clear-cutting of Polish forests in Case

No 7150 is not a perfect comparison, but it is similar to

the Cambodian situation. In Case No 7150, the Polish

people were deprived of forest resources by the German

occupation force through direct felling as an act of

pillage. In Cambodia, the people are deprived of forest

resources through the alleged divestment of forest tenure

and forcible removal of those using the forests, in order

that others might exploit those resources. The parallels

are apparent. More germane, perhaps, is the situation in

Southern Sudan. It is alleged that in South Sudan,

President Omar al-Bashir targeted the land of rural

communities, forcing the displacement of the civilian

population to allow oil companies to take advantage of

in situ natural resources.32 It is at least fairly debatable

that the analogous alleged transfers of property and

resources by force, outside the law, in Cambodia (and

the other alleged atrocities) are crimes against humanity

under Art 7.

Looking briefly at the knowledge aspect of crimes

against humanity, the proof of the state of mind at the

time of their commission appears to be less onerous than

that of war crimes. It has been said that:

If the foreseeable result of state, individual, or organiza-

tional action is to cause severe environmental degradation

that destroys or harms civilians, a policy to continue such

conduct may be deemed a policy to carry out that action —

or “attack” as defined by [Art 7(2) of] the Statute.33

Again, this is something that seems at least fairly

debatable in the Cambodian situation.

Compared to war crimes, then, it appears that actions

causing serious environmental harm that impact a human

population are more likely to result in international

criminal responsibility when prosecuted as crimes against

humanity. As has been highlighted, “there are numerous

examples of indigenous populations or other vulnerable

groups that have … [had] their way of life destroyed as

a result of damage to the natural environment”.34

It may be that the environmental focus of the PCSP

will have the most importance in helping to provide

justice in these sorts of atrocities.

Conclusion
The PCSP adds a missing and needed emphasis on

the investigation of international crimes that damage the

environment, and when warranted, holding individuals

who commit such crimes accountable by law. As one

OTP Senior Appeals Counsel observes, the added green

focus of the PCSP is “highly important and it’s not just

symbolic — it means something”.35 The precise mean-

ing will become clearer as the future unfolds. But

irrespective of the future, significant hurdles remain in

holding environmental criminals accountable. For envi-

ronmental war crimes, the jurisdiction of the ICC still

seems largely out of reach. For environmental crimes

against humanity, getting through the courthouse doors

is easier, but successful cases are required to be brought

before the effectiveness of international criminal law in

prosecuting environmental crimes can be effectively

judged.

In the end, the PCSP is a small contribution to a still

nascent and largely imaginary framework for interna-

tional environmental justice — and not only the criminal

justice variety. In this context, it is worth noting an

ambitious contemporaneous development, which comple-

ments the improvements the new OTP policy on case

selection and prioritisation portend. On 22 Septem-

ber 2016, the International Bar Association (IBA) Cli-

mate Change Justice and Human Rights Task Force

issued its report on Achieving Justice and Human Rights

in an Era of Climate Disruption.36 The IBA Task Force

highlights a necessary long-term goal of establishing an

International Court for the Environment (ICE). Accord-

ing to the IBA Task Force, an ICE is needed to:

… ascertain and clarify environmental legal obligations of
governments and businesses, facilitate harmonisation of
and complement existing legislative and judicial systems
and provide access to justice to a broad range of actors
through open standing rules.37

It could do much more. Until that time, the PCSP is

but one step on the way.

Donald K Anton

Professor of International Law

Griffıth Law School

Thanks to Shaharam Dana for insightful comments. As

usual, all errors are mine.
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Do the Australian Government’s “Engage Early”
guidelines achieve the bio-cultural community
protocol standard of “protecting the ‘space
within’”?1

Judith Preston MACQUARIE UNIVERSITY

Introduction
The Australian Federal Government has, in 2016,

developed a new set of guidelines called Engage Early

— Guidance for Proponents on Best Practice Indig-

enous Engagement for Environmental Assessments under

the Environment Protection and Biodiversity Conserva-

tion Act (EPBC Act)2 (Engage Early). Engage Early is

within the ambit of a community protocol3 that may

provide effective engagement for the Indigenous com-

munity in the environmental impact assessment process

in Australia. Engage Early will provide a brief overview

of Indigenous knowledge (IK) and why it is important to

consider it in environmental decision-making, then con-

sider the effectiveness of two community protocols

developed by the Australian Government for engage-

ment of the Indigenous community — Ask First (heri-

tage protection) and Engage Early (environmental impact

assessment).

IKanditsroleinenvironmentaldecision-making
Within the last 30 years, cross-cutting research,

particularly in the natural and social sciences, has been

developing to reveal that “Indigenous peoples and local

communities have developed an expansive body of

traditional knowledge which plays a vital role in secur-

ing their cultural, spiritual, social, economic and envi-

ronmental wellbeing”.4 This body of knowledge is now

respected as a legitimate knowledge source in many

contexts.

Tobin and Taylor note the increasing value of IK in

many areas, including environmental quality and sus-

tainable development, and as a response to challenges in

food and health security.5 IK is a crucial link to solving

many of the global problems but it is also a key

component for stemming any further cultural and spiri-

tual losses, paving the way for Indigenous self-

determination. “Traditional knowledge systems are, therefore,

invaluable repositories of information vital for the sur-

vival of indigenous and local communities and for the

good of the earth’s population as a whole”.6

IK is a diverse body of knowledge both from tangible

and intangible sources. Cultural expressions include

language, songs, stories, health practices, art and belief

systems that are inextricably derived from the specific

terrestrial and marine environments in which the com-

munity derive and/or live. As Tobin and Taylor note,

protection of IK is dependent on the maintenance of the

knowledge systems which are developed and nurtured

intergenerationally. This intergenerational heritage is

living and requires compatible conditions to protect it

including proper title and access to Aboriginal land and

sacred sites, control over decision-making, adequate

funding and social cohesion together with political will

to achieve self-determination outcomes.7

The process of intergenerational transmission of IK is

varied and includes ceremony, trips to country and use

of language. Language is a key component of orally-

based IK systems, and Indigenous communities particu-

larly in Australia have experienced severe losses where

the majority of Aboriginal languages spoken when the

British colony was established are now extinct. Austra-

lian Aboriginal languages are within the highest at risk

group in the world.8 NSW is at present developing

legislation to protect and promote Indigenous language.

Raven argues that the recognition of the value of IK has

coincided with the arrival of the knowledge economy

and the knowledge society.9

For example, Art 15(2) of ILO Convention No 169

requires ratifying states to consult with Indigenous

people before undertaking activities related to explora-

tion and/or exploitation of natural resources on their

lands. Indigenous people are to receive benefits from

these activities (if permitted) and compensation for any

damages arising out of the activities. Indigenous partici-

pation in decision-making processes affecting them

should be inclusive of customary law principles and

governance structures.10

The Conference of the Parties for the Convention on

Biological Diversity (CBD) has recognised, through

Art 8j, that consultation and prior approval is required
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from Indigenous people for access to their knowledge

and resources. Both the state in which the Indigenous

community resides and user states are to take steps to

ensure access and benefit sharing of IK and genetic

resources are subject to prior informed consent.11

The Nagoya Protocol “empowers Indigenous peoples

and local communities to control access and use of

traditional knowledge and genetic resources”.12 There

are ambiguities and some lack of clarity in the Nagoya

Protocol which may undermine its implementation at

domestic level.13 Accordingly, whether the principles of

the Nagoya Protocol are implemented depends on “politi-

cal will, judicial capacity and possibilities of interna-

tional oversight”.14

There are a number of ways in which legal frame-

works have been altered or created to protect IK around

the world. In South America, the Andean Community

Decisions 391 and 486 require prior informed consent

by Indigenous local and Afro-Amerindian communities

before approval for bio-prospecting for genetic resources

and use of IK is undertaken. In Africa, the Swakopmund

Protocol on the Protection of Traditional Knowledge and

Expressions of Folklore has been adopted to protect

owners and custodians of IK against possible infringe-

ment and folkloric expressions against misappropriation.

In the Pacific region, a model law has been drafted to

provide prior informed consent for use of IK. In 2010,

the Pacific Islands Forum Secretariat published guide-

lines for draft legislative frameworks to be based on the

model law. Tobin noted that the guidelines highlighted

the intrinsic importance of customary law to identify and

determine ownership, resolve disputes and distribute

benefits of IK.15 Miranda Forsyth urges that caution with

this initiative, as it is based on separating cultural and

biological knowledge, is a state-centric approach, and

customary law governance principles or institutions are

not intrinsically embedded into the framework.16

Constitutional recognition is also a valuable source of

recognition and protection of IK. Katrina Cuskelly

estimates that around 115 national Constitutions have

given such recognition.17

Australia has adopted the Nagoya Protocol and has

passed Pt 8Aof the Environment Protection and Biodiversity

Conservation Regulations 2000 (Cth) (EPBC Regula-

tions) to provide limited regulation of access and benefit-

sharing of genetic resources and IK. The EPBC Regulations

apply to Commonwealth land and sea areas including

land owned by Commonwealth agencies and the conti-

nental shelf, the waters of the exclusive economic zone

(EEZ) and seabed/airspace over them.

Robinson contends that:

Aside from [access and benefit-sharing] regulations, Aus-
tralia does not have any specific protection for Indigenous
knowledge. Rather, IP Australia has focused on encourag-

ing Indigenous people and businesses to protect their
knowledge, expressions and products through existing IP
rights through their “Dream Shield” project.18

It could be argued that through a complex and

somewhat disjointed legislative scheme, Australia does

not protect IK effectively. There are some statutory

provisions in environmental protection legislation such

as under the Environment Protection and Biodiversity

Conservation Act 1999 (Cth) (EPBC Act), the Water

Act 2007 (Cth), and state/territory legislation with regard

to areas including heritage, water management and

national parks that take IK into account in decision-

making processes as a source of knowledge and through

members of Indigenous advisory bodies. Other policies

and programmes such as Indigenous Protected Areas,

Indigenous ranger programmes, and Working On Coun-

try and Sea Country are ways that IK can be protected

and acknowledged.

Australia does have strong potential to protect and

promote endemic biological resources and IK in the

policy landscape in Australia but there is not enough

political will to close some regulatory gaps and provide

an effective place at the decision-making table for

Indigenous peoples.19 A sui generis legislative frame-

work such as the Indigenous Peoples’ Rights Act of 1997

of the Philippines would be ideal but even that model,

which incorporates customary law principles into the

framework, struggles with implementation.20

Community protocols
The international legal framework, specifically prin-

ciples in hard and soft law instruments protecting the

environment, Indigenous and human rights, encourages

ratifying states to take positive and practical steps to

acknowledge and protect IK, and regulate the access to,

and benefits of, that knowledge on the basis of free, prior

and informed consent. The methods of achieving those

outcomes should be on the basis of customary law

principles such as inclusive procedures, consensus decision-

making and conflict resolution.21 For example, Art 12 of

the Nagoya Protocol requires states to consider the

customary laws, community protocols and procedures

with respect to IK related to genetic resources.

Community protocols are variously defined as rules,

procedures and guidelines. Tobin argued that protocols

are “measures adopted, to protect Indigenous peoples’

rights over their biological and genetic resources and

traditional knowledge”.22

Protocols can be a way of codifying customary law

by setting out procedures to be followed, for example, to

process applications for research and access, use and
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benefit-sharing of IK. Some international guidelines

such as the Bonn Guidelines, Akwé: Kon Guidelines and

the Addis Ababa Principles and Guidelines could be

considered protocols.23

Other protocols are being developed by private organisa-

tions and local communities “to draw attention to what

is right, good, appropriate and proper, and to the

numerous roles, relationships and responsibilities that

exist between the users and owners of Indigenous

knowledge”.24 Examples of protocols based on prin-

ciples of customary law, international law, social norms

and bureaucratic accountability25 include the following:

• Four protocols developed by the Central Land

Council (CLC) — a body established under Com-

monwealth land rights legislation. These protocols

cover provisions for issues including prior informed

consent, participation by Indigenous people, benefit-

sharing, recognition of property rights in IK,

ethics approval and publication and dissemination

of research outcomes.

• The Desert Knowledge Cooperative Research Centre

(DKCRC) has developed a protocol to manage

access and benefit-sharing of IK in research and

development.

• Songman Circle of Wisdom — this is derived

from a Western Australian company operated,

managed and controlled by Aboriginal people. The

protocol covers acknowledgment of customary

law system, consent and confidentiality, planning

and implementation, and certification.26

The CLC and the Songman Circle of Wisdom proto-

cols include the use of customary law in the identifica-

tion, use, sharing and storage of IK whereas the DKCRC

protocol operates within the dominant Western legal

framework although it has a review mechanism. Other

protocols have been drafted by communities around the

world and are referred to as community bio-cultural

protocols to reflect the link between biological and

cultural diversity.

The UN Environment Programme (UNEP) and Envi-

ronmental Defenders Office (EDO) NSW have produced

a guide for policymakers about community protocols

observing “some formal law and policy frameworks

[that] draw on and include community protocols”.27

These community protocols are developed by Indig-

enous local communities and the number of Indigenous

communities using them is growing in popularity par-

ticularly the principle focusing on free, prior and informed

consent and recognition of customary laws.

These community protocols are community-driven,

bottom-up processes sourced from the local priorities

and needs. Institutional protocols include Indigenous

consultation but are top-down where organisations approach

the community. Examples of community-driven proto-

cols have been developed by different communities in

the Potato Park in Peru such as the Inter-Community

Agreement for Benefit-Sharing and for the traditional

health practitioners in Bushbuckridge in North-East

South Africa.28

Another example is the North Australia Indigenous

Land and Sea Management Alliance (NAILSMA) Guide-

lines and Protocols for the Conduct of Research.29

NAILSMA is an Aboriginal peak representative body

which has developed this protocol to assist in ensuring

that free, prior and informed consent is obtained for

access to benefit-sharing of IK through the proposals

and conduct of research.

Australian bio-cultural community protocols
From the mid-1990s, Australian organisations have

used protocols as “policy models for implementing

some of the broader principles enshrined within ABS

[access and benefit-sharing]”.30 A range of community

protocols have been initiated by government agencies on

relevant issues to Aboriginal and Torres Strait Islander

land and sea management and for working with artists.

UNEP and EDO NSW have observed that institutionally

sourced protocols can complement the development and

use of other community protocols such as outlined

above.31 Two protocols — “Ask First” and “Engage

Early” — developed by the Australian Government to

engage the Indigenous community on issues related to

heritage and environmental impact assessment, are explained

below. These protocols, although developed institution-

ally, may still fall within the definition of a “community

protocol”.

Ask First
In the early 21st century, the Australian Government

developed policies and guidelines to assist with the

protection of IK as well as use, access, and benefit-

sharing of IK. The first of these was the Australian

Government’s Nationally Consistent Approach for Access

to and the Utilization of Australia’s Native Genetic and

Biochemical Resources32 in 2002. Around the same

time, the Australian Heritage Commission (AHC) through

its Indigenous heritage section, along with Indigenous

experts such as Dr Tony McAvoy and Dr Marcia

Langton and non-Aboriginal experts developed Ask

First: A Guide to Respecting Heritage Places and

Values33 (Ask First). Various stakeholders, including

Indigenous communities and organisations, were also

consulted. Ask First has been described as “[providing]

a practical guide for land developers, land users and

managers, cultural heritage professionals and many

others who many have an impact on Indigenous heri-

tage”.34
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Ask First is divided into five sections but it is the

third section which is most relevant to this discussion.

That section describes the consultation and negotiation

process. This process involves the initial consultation,

identification and management of Indigenous heritage

places. The initial consultation concerns identification of

the owners and custodians of IK, as well as other holders

of rights and interests. Each part of this section provides

suggestions for a more effective outcome such as con-

tacting Indigenous representative bodies for advice and

assistance with the identification of relevant Indigenous

people. Other helpful tips include separate gender-based

consultation and representation and recommendations to

cultivate a trust relationship with the community.

It is necessary to identify relevant non-Indigenous

parties who may have an interest in the area, such as

other property holders, local, state and/or federal gov-

ernment agencies. Ask First outlines a set of principles

to recognise and incorporate the rights of Indigenous

people in their heritage and its identification, conserva-

tion and management. Ask First incorporates sustainable

development and bio-cultural conservation principles

and participatory decision-making in its approach:

The effective protection and conservation of this heritage is
important in maintaining the identity, health and well being
of Indigenous people … and is a central element in
Indigenous spirituality and customary law.35

Indigenous heritage protection is integral to maintain-

ing intergenerational interest and values in heritage at all

levels of governance from local to global. A precaution-

ary approach is taken — “uncertainty about Indigenous

heritage values at a place should not be used to justify

activities that might damage [people or country].”36

Indigenous people are central to the consultation and

negotiation process. The community may have a broad

range of issues that may arise about a project that needs

to be addressed. The level of involvement varies from

active participation to simple information about the

process. Whatever the approach, it must be clear and

flexible.

Ask First has detailed suggested actions to achieve

agreement on addressing Indigenous heritage matters.

Continuous involvement of the community from the

outset will allow time for mutually agreed processes and

timelines. Development of trust and positive working

relationships may be achieved slowly and effectively.

Regular meetings with communities ensure that Indig-

enous issues are open and transparent and acknowledge

the need for inclusion and consultation. Appropriate

dispute resolution processes should be established. Ask

First recommends tailored and varied methods for deal-

ing with Indigenous and non-Indigenous people. Indig-

enous communities are also integral to the identification

of values of Indigenous heritage places and their protec-

tion and management such as the inclusion in heritage

surveys and as rangers.

Engage Early
Engage Early for undertaking Indigenous engage-

ment for environmental assessments under the EPBC

Act have been developed in 2016 by the Commonwealth

Department of Environment and Energy. The aim of

Engage Early is to:

… improve how proponents engage and consult Indigenous
peoples during the environmental assessment process under
the EPBC Act … when Indigenous communities should be
consulted … and sets out the Department of the Environ-
ment’s … expectations on how [the] Indigenous engage-
ment should occur.37

Engage Early should be read in conjunction with Ask

First.

Engage Early applies to projects requiring approvals

under existing EPBC Act processes. It is intended that

these guidelines apply under bilateral agreements after

the streamlined environmental approvals process is under-

way. However, this has still not been implemented.

There are a number of different ways that Indigenous

people can potentially be involved in the decision-

making process under the EPBC Act, including:38

• making a submission during the environmental

assessment process under Pt 8 of the EPBC Act.

Such comments may oppose or support a project,

or recommend conditions to ensure that impacts

on cultural resources and values are avoided or

minimised;

• managing offsets established by permit conditions;

and

• monitoring compliance at various stages including

the post-approval phase.

Many of these participatory opportunities are not as

effective as they could be. Often, the involvement is

consultative and depends on the discretion of the decision-

maker as to the level of participation and weight to be

placed on the outcome of Indigenous engagement pro-

cess.

Other opportunities for Indigenous engagement include

strategic assessments and specific heritage assessments

to determine the heritage values of places or items

proposed to be included on the national or Common-

wealth registers. However, the level of involvement is

presently advisory, rather than empowering the Indig-

enous community to have a real level of control over the

process and outcome.

Engage Early acknowledges Australia’s support for

UN Declaration on the Rights of Indigenous Peoples

(UNDRIP), which recognises the importance of proper
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consultation with affected parties and that respect for IK

contributes to “sustainable and equitable development

and proper management of the environment”.39 Indig-

enous engagement protocols, as noted before, are a vital

part of environmental democracy.

The best practice for Indigenous engagement approach

set out in Engage Early includes:

• identification and acknowledgment of all relevant

affected Indigenous peoples and communities;

• commitment to engagement at the pre-referral

stage;

• building trust through early and ongoing commu-

nication for the project duration including approval,

implementation and future management;

• establishing appropriate timeframes for consulta-

tion; and

• developmentand implementationofculturalawareness.40

Engage Early is consistent with the heritage engage-

ment guidelines of Ask First, adopting an inclusive,

participatory approach and attempting to include the

Indigenous community at a number of junctures in both

the heritage identification and protection process and the

environmental impact assessment process. Both docu-

ments assume that engagement will be supported by

various active Indigenous representative bodies, quali-

fied experts and culturally sensitive people within stake-

holder groups.

The statutory-related protocols could go further as

they are primarily driven and controlled by government

and stakeholder groups, with the Indigenous community

as the weaker partner. Ask First and Engage Early are a

culturally sensitive starting point but arguably do not

meet the standard in the way described by Bavikatte,

Robinson and Oliva as engaging a proper dialogue

between the Indigenous community and the stakeholder

groups that says in the following terms:

If you want access to our lands, biodiversity, and knowl-
edge, then you need to hear our story, and you need to
understand what these things mean to us, what our values
are, and how we make decisions. By engaging with the
protocol, we … begin the process of accompaniment.41

Ask First and Engage Early begin the accompaniment

process but have not fully arrived. By international legal

standards, the Ask First and Engage Early guidelines do

not achieve the standards set for prior, free and informed

consent found in relevant international hard and soft law

instruments such as the CBD, UNDRIP, ILO Conven-

tion No 169 and the Nagoya Protocol.

Consent for access and benefit-sharing of IK should

be obtained through appropriate community protocols

based on:

• customary law principles for decision-making and

conflict resolution; and

• proper dialogue built on trust and mutual respect

in a setting appropriate for encouraging the “art of

speaking”.

Conclusion
The institutional guidelines of Ask First and Engage

Early reveal an empathetic, knowledge-based step towards

proper and effective Indigenous engagement. However,

they do not achieve the best practice standard of other

community-based protocols identified in Australia or in

other countries. The guidelines should be revised to

incorporate customary law principles, expanded to include

other decision-making processes, and embedded in the

legal framework. Open standing provisions should allow

Indigenous communities access to legal tools to ensure

that decision-making processes that affect Indigenous

communities, especially adversely, can be enforced by

injunction at all stages. Compensatory provisions should

be included to provide enforceable remedies where

engagement processes are not undertaken adequately, or

at all.

Judith Preston

Macquarie University

judith.preston@mq.edu.au

www.mq.edu.au
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Climate change is water change: integrating
water management, mitigation and
adaptation laws and policies
Dr Emma Carmody ENVIRONMENTAL DEFENDERS OFFICE NSW

Introduction
It has been argued that the “impacts of climate

change will be felt primarily through water”.1 More

concretely, it is widely acknowledged that changing

rainfall patterns will variously affect the incidence of

flood and drought, access to clean drinking water, food

and energy security, and the health of water-dependent

ecosystems.2 Indeed, the Intergovernmental Panel on

Climate Change (IPCC) has predicted that “by the

2050s, the area of land subject to increasing water stress

due to climate change is projected to be more than

double that with decreasing water stress”.3

It is against this backdrop that the international

community has taken tentative but definite steps to bring

water policy into the United Nations Framework Con-

vention on Climate Change (UNFCCC) tent.4 Signifi-

cantly, more than three quarters of the Intended Nationally

Determined Contributions (INDCs)5 presented at the

21st Conference of the Parties (COP) in late 2015

included references to water adaptation measures.6 Build-

ing on this momentum, a day was set aside at COP22 in

Marrakech to explore the interface between climate and

water. The event — a first in the history of climate COPs

— sought to highlight the role of water management in

implementing the Paris Agreement.7

Despite these developments and Australia’s near-

mythical status as the driest inhabited continent on

Earth, little domestic research or policy has been dedi-

cated to understanding and managing the complex

relationship between water and greenhouse gas (GHG)

mitigation and adaptation measures.8 Significantly, Aus-

tralia’s INDC (to be met via the Coalition’s Direct

Action Plan9 (DAP)) does not address water manage-

ment.10 Furthermore, rural water allocation policies —

including the Murray-Darling Basin Plan (Basin Plan)

— do not consider likely future climate scenarios.11

These omissions are perhaps unsurprising in a country

whose climate policies amount to “an ad hoc collection

of discrete and conflicting measures”.12 Unsurprising or

not, they are deeply concerning — modelling indicates

that parts of Australia could experience a 37% reduction

in water availability by 2030.13

The purpose of this article, therefore, is threefold.

First, it outlines the relationship between water and

GHG mitigation and adaptation activities. Second, it

examines (and ultimately critiques) the extent to which

water and climate change linkages are addressed in three

key national policies, namely the DAP, the National

Climate Resilience and Adaptation Strategy 2015 (Cli-

mate Strategy) and the Basin Plan. Third, it briefly sets

out a new approach regarding the integration of water

management and GHG mitigation and adaptation mea-

sures across jurisdictions.

Part 1: water and GHG mitigation and
adaptation measures: a complex matrix

Over the last two decades, parties to the UNFCCC

have taken steps — for the most part inadequate14 — to

limit anthropogenic climate change. This has involved

implementing (or planning to implement) “mitigation

measures” which reduce the quantity of GHG emissions

entering the Earth’s atmosphere.15 As some climate-

related impacts are inevitable, it is widely accepted that

“adaptation measures” are also necessary in order to

minimise the risks — for nature and for humans —

associated with global warming.16

Mitigation measures are diverse and can include:

• replacing coal-fired power with renewable forms

of energy (such as solar, biomass, geothermal,

wind and hydropower17) or more controversially

with unconventional gas and oil;18

• carbon dioxide capture and storage (CCS);

• cropland management;

• afforestation and reduced deforestation;

• land-use change and management (such as soil

carbon conservation measures); and

• improved solid waste management and wastewa-

ter treatment.19

Relevantly, all of these activities either consume

water or alter hydrological processes — or both. For

example, hydroelectric power plants may “cause eco-

logical impacts on existing river ecosystems and fisher-

ies, induced by changes in flow regime (the hydrograph)
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and evaporative water losses”.20 CCS is not only water

intensive21 but may contaminate groundwater following

sequestration.22 Afforestation — potentially effective at

reducing carbon dioxide23 and certainly beneficial for

local biodiversity — may nonetheless divert run-off,

thereby reducing river flows.24

While mitigation activities are the sine qua non of

efforts to reduce GHG emissions, they are not necessar-

ily, as these examples demonstrate, “water neutral”. This

is where adaptation measures, designed to reduce risk

and increase resilience in a changing climate, come to

the fore. For example, sustainable allocation of water

resources may involve two “adaptive” levels. First and

foremost, sustainable extraction limits25 should take into

account historic overuse and likely reductions in water

availability over particular timescales (that is, climate

change). Once these limits have been determined, water

can be allocated between users (including the environ-

ment).26 This may rule in or out certain mitigation

activities — depending on their water needs, the demands

of other users and the overall abundance or scarcity of

water in the river, aquifer or catchment.

Other specific, adaptive measures include:

• reducing demand for water (including through

modified agricultural practices);27

• reducing non-climate stressors in order to increase

the resilience of freshwater systems;

• maintaining connectivity between freshwater eco-

systems; and

• preparing for “major natural disturbances”.28

Interestingly, most of these are secondary to the

establishment of sustainable extraction limits (which as

noted above, should take into account likely, future

climate scenarios). They may also require consideration

of other factors. For example, maintaining lateral con-

nectivity between rivers and flood plain wetlands requires

an understanding of how much water is required to

achieve this outcome (or put differently, how much

water must be abstracted from the consumptive pool). It

may also require an assessment of the impact that

physical barriers (such as levee banks), or their removal,

have on the movement of water.29 This reinforces the

need for mitigation and adaptation activities to be

considered across different policy and legislative areas

including town planning, environmental impact assess-

ment and water management. The need for an integrated

approach will be discussed in Pt 3 of this paper.

Part 2: climate and water in Australia — an
analysis of the DAP, the Climate Strategy
and the Basin Plan

DAP

The DAP is the Australian Government’s core miti-

gation policy and the backbone of its INDC.30 Briefly, it

centres on an Emission Reductions Fund (ERF) that

permits industry to sell carbon abatement back to the

government.31 In other words, it inverts the “polluter

pays” principle by paying businesses to reduce GHG

emissions below a certain level.

The DAP includes three brief references to water

management.32 Specifically, DAP notes that:33

• adaptation measures are being implemented via a

$1.4 billion investment to build resilience through

the National Action Plan for Salinity and Water

Quality and a $10 billion investment in water

management through the National Plan for Water

Security;

• “significantly improving soil carbons also helps …

water efficiency”; and finally

• “assessment of forestry projects for possible sup-

port through the Fund will include consideration

of their impact on agriculture, as well as on

surrounding ecosystems and water systems”.

While some of these water management policies or

measures have had positive outcomes, these outcomes

have been tempered by a range of specific and general

factors which are set out below.

First, the National Plan for Water Security has assisted

in water recovery for the environment in the Murray-

Darling Basin.34 However, its main legislative instru-

ment — the Basin Plan — has failed to require basin

states to deliver an adequate quantity of water to restore

the ailing Murray-Darling Basin.35 Further, and as

discussed in greater detail below, the Basin Plan does

not take into account climate change.36 Second, the

National Action Plan for Salinity and Water Quality —

which was in fact disbanded in 2008 — has been

critiqued on the basis that “net benefits of the majority of

investments under the program were negative, and in

some cases, the gross benefits were negative”.37 Third,

while some forestry projects may be classified as “excluded

offsets projects” under the Carbon Credits (Carbon

Farming Initiative) Regulations 2011 (Cth)38 due to

adverse impacts on water availability, this constraint

does not apply broadly to all mitigation measures.

Indeed, under the enabling Act (Carbon Credits (Carbon

Farming Initiative) Act 2011 (Cth)), the Minister ulti-

mately has discretion to determine whether Regulations
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should be made excluding certain mitigation projects on

the basis that there is a “material risk” that they will have

an adverse impact on water availability.39

These specific failures and limitations are all the

more concerning when considered within the overall

policy landscape of the DAP. That is, the DAP does not

set out a coherent, national policy (or legislative) frame-

work addressing the relationship and possible conflicts

between mitigation and adaptation measures, and water.

It does not discuss the interaction between Common-

wealth and state climate change and water laws, or

suggest a path for navigating the inevitable complexities

that arise out of these interactions.

Climate Strategy
The Climate Strategy includes a four-page chapter

dedicated to water. However, and despite the document’s

title, the chapter does not elaborate a national adaptation

strategy for water resources. Rather, it includes back-

ground information on the possible risks that climate

change poses for surface and groundwater, some examples

of how water utilities are managing certain risks, and

general comments on the National Water Initiative40

(NWI) and Basin Plan. Again, this does not constitute a

coherent or integrated policy approach to managing

water resources in light of climate change.

Basin Plan
The Basin Plan is a creature of the Water Act 2007

(Cth), and to that extent must comply with its enabling

Act. The Water Act — which derives the majority of its

constitutional validity from a suite of environmental

treaties to which Australia is signatory41 — requires the

Basin Plan to reinstate an “environmentally sustainable

level of take” (ESLT).42 Put simply, this translates into

an obligation to reduce the volume of water that is

consumed by humans to a sustainable level in each

catchment (known as sustainable diversion limits (SDLs)).

It is arguable that proper implementation of these

treaties (in particular the Ramsar Convention) require

that these reductions take into account likely future

climate change across the Murray-Darling Basin.43 How-

ever, the SDLs mandated in the Basin Plan are not only

unsustainable,44 they are based on the historic climate

record.45 While it is true that water allocations may

continue to vary from year to year in response to

prevailing weather conditions, data from the Millennium

Drought indicates that “environmental flows across the

basin declined by about four times as much as reduc-

tions in surface water extractions by irrigators”.46 This is

reflective of a system that is structured around delivering

water for irrigation, as opposed to maintaining water

in-stream for the environment. As this basic assumption

has not been challenged by the Basin Plan, there is little

evidence that the existing allocations framework is a

cure-all for future reductions in rainfall. It has also been

argued that additional, pre-emptive reductions in water

consumption are necessary if the system is to recover

from historic over-exaction and build the resilience

required to successfully adapt to climate change. Further

to this point:

Reallocation of water to account for climate change will get
harder, not easier, as funds from the Australian Govern-
ment’s multi-billion dollar Water for the Future package are
exhausted and if water availability declines. Further, adjust-
ment of the SDLs is now legally complex and administra-
tively difficult.47

In summary, it is concerning that Australia’s most

sophisticated and well-funded water law does not impose

SDLs that consider the impacts of climate change,

thereby undermining its adaptive capacity.

Part 3: a new approach
It is fair to say that the legal and policy framework

described in Pt 2 of this paper is ad hoc and to that extent

ill-equipped to properly manage the complex relation-

ship between mitigation and adaptation activities and

water.

The final part of this paper therefore briefly outlines

a coherent, nationally integrated approach to managing

the relationship between mitigation and adaptation activi-

ties and water.

Before doing so, it is important to note that the NWI

sets out a blueprint for water reform which, if imple-

mented in full, would go some way to achieving this

goal. However, while elements of the NWI have been

implemented in certain states and territories,48 the result-

ing legislative frameworks do not adequately address the

climate-water nexus. For example, in NSW, the equiva-

lent of SDLs are based on the historic climate record,49

while in the NT, water access licences are not required

for mining and petroleum activities (which arguably

extends to carbon capture and storage projects linked to

coal mines).50

Notwithstanding the ongoing relevance of the NWI,

there is scope to produce a more specific (and comple-

mentary) national blueprint addressing the relationship

between mitigation and adaptation measures and water

management. Such a blueprint would set out a nationally

consistent approach which could be given legislative

force in each state and territory. This would necessitate

either amendments to existing planning, water manage-

ment and pollution control laws (for example) or the

creation of entirely new laws.

The blueprint would be divided into three sections,

each of which would set out the core elements of a

coherent regulatory framework.
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The first would address and manage the impacts of

mitigation activities (such as carbon capture and stor-

age) on sustainable water use and/or water quality, as

well as the impacts of water use on mitigation activities.

This would be achieved by both catchment-scale strate-

gic planning on the one hand (including the develop-

ment of SDLs) and case-by-case environmental and

cultural heritage impact assessment on the other. Ideally,

this would be complemented by amendments to the

Environment Protection and Biodiversity Conservation

Act 1999 (Cth), prohibiting development likely to have

an adverse impact on certain ecosystems that contribute

to GHG mitigation (such as wetlands and peatlands).51

The second would focus on adaptation processes,

reinforcing the fundamental importance of sustainably

managing surface and groundwater allocations at a

catchment and basin level with a view to restoring and

protecting ecosystems. This would require:

• diversion limits that take into account both historic

over-extraction and future climate change sce-

narios (and which protect cultural flows);

• effective water metering and publicly accessible

real time data as per the National Framework for

Non-urban Water Metering;52 and

• the conjunctive management of connected surface

and groundwater systems.53

Part 2 of the blueprint would further highlight the

importance of actions required to protect both surface

and groundwater from contamination and minimise

impacts on overall water quality (including from climate

change). Finally, it would include principles for flexible

on-farm, industrial and urban water efficiency and pro-

ductivity solutions in a changing climate.54

The third section would address issues common to

both mitigation and adaption measures, as well as

possible conflict between these measures. Accordingly,

it would outline governance arrangements between stake-

holders and policymakers at local and regional levels. In

practical terms, this could include (for example) local

groups which work with government on either develop-

ing policy or advising on the appropriate means of

implementing a particular adaptation or mitigation policy

in their community. It would also include a risk assess-

ment framework for infrastructure, communities and

ecosystems, as well as monitoring and ongoing research

would also be given priority in order to progressively fill

data gaps across both the mitigation and adaptation

spheres.

Conclusion
Despite positioning itself as a world-leader in water

management law and policy, Australia has failed to

adequately address the complex mitigation-adaptation-

water nexus. This paper sets out the building blocks for

a blueprint which, if properly developed, could help to

fill this lacuna. As with all climate-related policy, the

sooner such a blueprint is agreed upon and implemented

the greater its capacity to limit the impacts of climate

change. Given the scarcity of water in many parts of this

country, this is not just a question of law, but one of

survival — for our water resources and for the ecosys-

tems, communities and industries that depend upon

them.

Dr Emma Carmody

Policy and Law Reform Solicitor

Environmental Defenders Offıce NSW
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The ALRC Freedoms Inquiry, real property and
environmental law
Dr Nicole Graham UNIVERSITY OF TECHNOLOGY SYDNEY

Introduction

On 2 March 2016, the final report of the Australian

Law Reform Commission’s (ALRC) “Freedoms Inquiry”

Traditional Rights and Freedoms — Encroachments by

Commonwealth Laws1 (Report) was launched at Parlia-

ment House, Canberra by the Commonwealth Attorney-

General the Hon George Brandis. Almost 2 years in the

making, this “doomsday book”2 comprises a “vast body

of work”3 that is “singularly different and distinctive

from other ALRC inquiries”.4 The President of the

ALRC remarked that this “extraordinarily challenging”

inquiry involved identifying Commonwealth laws that

encroach upon 19 “traditional rights and freedoms” as

specified in the extensive terms of reference. “The

canvas was a wide one”5 and the 20 chapters of this

Report do indeed cover exceptionally broad terrain

“unprecedented in scale and importance”.6 Part-time

Commissioner Suri Ratnapala distinguished the focus of

this Report from all other law reform inquiries in that the

“Freedoms Inquiry” is concerned with the “general

health of our law measured against the timeless norms

and values that have been winnowed by our history and

legal tradition”.7

The “traditional rights and freedoms” examined in

the Report include:

• the freedoms of speech, religion, association, assem-

bly and movement;

• the rights and privileges concerning a fair trial, the

burden of proof, strict and absolute liability, self-

incrimination, legal professional privilege, retro-

spective laws, procedural fairness, judicial review,

immunity from civil liability;

• the delegation of legislative power; and

• property rights generally, personal and real.

This article provides an overview of one particular

area of its attention — property rights and the extent to

which Commonwealth laws regulating land and water

use interfere with them, if at all, legitimately or other-

wise.

The premise of the Report

The premise of the terms of reference with regard to

its treatment of property is that the private/public dichotomy

is actual, desirable and imbalanced. It is a dichotomy

that is fundamental to the taxonomy of law itself, if not

necessarily to its practice. The private/public dichotomy

provides the intellectual architecture8 of Anglo-

Australian law and distinguishes it from Indigenous

Australian laws which are structured differently accord-

ing to concepts of connectivity and responsibility rather

than separation and entitlement.9 It is important to also

note that although the Report describes law in the

language of “tradition” and “heritage”, it refers not to

those forged here in Australia by its First Peoples over

tens of thousands of years, but to a tradition forged

overseas and a heritage particular to European geogra-

phies and histories dating back less than a millennium.10

Reference is made on its first page to the Magna Carta

and parliamentary sovereignty:

The rights, freedoms and privileges set out in the Terms of

Reference have a long and distinguished heritage. Many

have been recognised in Australia, England and other

common law countries for centuries.11

Like many law textbooks, the Report uses history

instrumentally to lend authority to the approach taken by

the ALRC to its behemoth Report.

The premise of the terms of reference is articulated

by the framing of a question of whether there are laws

(modern, public, statutory) that “encroach” and/or “inter-

fere” with other laws (old, private, common). In fulfill-

ing its obligations under the reference, the ALRC

reproduces the public/private dichotomy in the structure

and language of the Report. But it also presents evidence

and poses questions that subtly challenge the currency

and viability of this dichotomy. True to its name and

function, the ALRC has published a Report that is

demonstrably committed to genuine reform by situating

a difficult inquiry within the tensions of the existing

legal framework while simultaneously nodding to law’s

vital and proven capacity for change and adaptation.
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Protecting rights and freedoms
With regard to the protection of real property rights,

the chapter reminds readers in Ch 2 that:

• the Australian Constitution provides for “just terms”

compensation to proprietors whose property rights

are compulsorily acquired by the Common-

wealth;12

• the principle of legality is underpinned by a faith

that parliament would use clear and plain language

if and when it intended to diminish or suspend

common law “fundamental” rights;13

• international law provides a significant influence

(if not necessarily binding legal obligations) on

the esteem with which rights and freedoms are

held in Australian law;14 and

• common law rights are by their nature residual in

that one’s right exists to the extent that it does not

impose on another’s right, and that therefore the

relativity of rights precludes a legal culture of

absolutism.15

Chapter 2 also captures the signature feature of the

Report in its consistent and explicit engagement with the

question of when and how limits on rights may be

justified, largely through an application of the concept or

“test” of proportionality:

… a structured proportionality analysis involves consider-
ing whether a given law that limits important rights has a
legitimate objective and is suitable and necessary to meet
that objective, and whether — on balance — the public
interest pursued by the law outweighs the harm done to the
individual right.16

Although the concept of proportionality, in regard to

property rights, implicitly repeats and accepts the public/

private dichotomy and is thus limited in terms of

potential reform in the “big picture” sense, it is helpful

as an accessible vocabulary through which reforms

could be advanced incrementally. Well-established in

constitutional jurisprudence, the ALRC endorses the use

of “proportionality”, elevating it to a viable methodol-

ogy in evaluating the “balance” between public/private

interests, referring to it in quasi-scientific terms as a

mode of analysis and a “serviceable” tool that has been

used “around the world for decades”.17

The Report also refers to the use of the concept of

proportionality in the domestic context of the scrutiny

processes and review mechanisms instituted in Austra-

lian law including various parliamentary committees,

statutory commissions and legislative drafting, consul-

tation and review. Notwithstanding its preference for

proportionality as a guiding concept or “test” in its

approach to a very large and fundamental question about

the legal organisation and distribution of responsibilities

and entitlements, the ALRC acknowledged substantial

concerns and critiques of the concept. Legal scholarship

is used in the Report to present these concerns critically,

in terms of the gap between the appearance of propor-

tionality as a test or “algorithm” and its practical

requirement to apply subjective, moral judgment to

questions without fact-based and “forensically ascertain-

able” answers.

The chapter acknowledges that it is not necessary to

find “a perfect method — if such a method exists — for

testing the justification of laws that limit rights”.18 The

entire topic of the Report may be “a question about

which reasonable people acting in good faith dis-

agree”.19 Accordingly, the ALRC concludes that although

a “rigid insistence on a prescribed proportionality frame-

work may … discourage more thorough and wide

ranging analysis”,20 the proportionality approach is

nonetheless “valuable” because it presupposes that the

regulatory interference with rights should only occur

when “truly necessary”.21 In setting out these method-

ological preferences early on, the ALRC indicates that

its approach to the Report is consistent with the premise

of the terms of reference — that the private/public

dichotomy exists, is legitimate and ought to be balanced

or rather, the hierarchy restored.22

Property rights — in theory
The final three chapters of the Report deal with

property rights. Chapter 18 considers property rights in

terms of their versatility, relativity and protection from

statutory encroachment. Chapter 19 deals with personal

property rights and is not dealt with in this article.

Chapter 20 considers real property rights and is dis-

cussed below.

Chapter 18 opens with references to 17th and 18th

century scholars who transformed the way property was

conceived from land as status, to land as capital.

Bentham, Blackstone and Locke are used to provide

historical legitimacy to the premise of modern liberal

thought — that private property and law are necessarily

and mutually constituted. The chapter swiftly moves on

to outline key developments in mainstream property

discourse including the notions of a bundle of rights,

copyright and native title. With regard to the ongoing

development of real property, the chapter quotes Peter

Butt as noting “categories of interests in land are not

closed” as they “change and develop as society changes

and develops”.23 Here, the Report provides a critical but

easily forgotten insight into proprietary interests in land

— they are versatile. The versatility of property interests

is particularly important in the consideration of the

compatibility and connectivity of property interests in

land with environmental responsibilities.
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Chapter 18 also considers the relativity of property
rights, reminding us that the operation of property rights
in Australian law involves an acceptance of the notion of
“priorities”. The rules of priorities determine which
rights prevail over other rights. “Each circumstance may
involve a ‘loser’ in the sense of someone losing out in a
contest of proprietary rights.”24 The point is made that
property rights are never absolute — rather they are
subject to the rights of others and to established rules of
priorities. Property rights are lost in other ways too. This
chapter outlines occasions when property rights are
forfeited completely according to adverse possession25

— when they are diminished by the interests in water,
minerals below and airspace above the land being
legally separated from the ownership of the land.26

Chapter 18 sets out the existing protections of private
property rights from public regulation through “statutory
encroachment” — an expression that suggests the prior-
ity of private law and the possibility of the impropriety
of public law. In this way, the language and structure of
the Report reproduce not only the private/public dichotomy
but also the established political hierarchy that it under-
pins.

Beginning with the encroachment of property rights
that is protected outright in Australian public law, the
acquisition of property by the Commonwealth,27 the
chapter then draws attention to the political origins of
this protection of private property rights by contrasting
the Fifth Amendment of the United States Constitution
which was designed as a limit on state power, to
s 51(xxxi) of the Australian Constitution which was
designed as a grant of state power.28

The most important contribution of the chapter is its
attention to the question of whether Australia should
broaden its definition of interference (to non-acquisitive
interference). The Report refers to the American juris-
prudence of “takings” which sets a lower threshold to
activate constitutional protections of private property
rights. Quoting the part-time Commissioner overseeing
the Report, Emeritus Professor Suri Ratnapala, the
Report presents the view that private property rights are
“encroached” if not formally “acquired” by Regulations
concerning land zoning, for example, without compen-
sation despite “diminish[ing] the exchange value of
property”.29

Chapter 18 also introduces the question of whether
property rights are human rights, principally in a section
dealing with international law.30 A question is raised
whether such “rights” are equally adversely diminished
by expropriatory and “merely regulatory” public law.31

A further question is raised as to whether there is a
distinction to be made between human rights of a
universal application and rights of non-universal appli-
cation to the smaller social category of private propri-
etors.

The chapter concludes with an analysis of the “jus-

tifications for interferences”. It states the common law

presumption that:

… the power of parliament to encroach upon property
rights was subject to the qualification that any deprivation
was not arbitrary and only occurred where reasonable
compensation was given. … [and when] the action was
necessary and in the public interest.32

Importantly, the ALRC assures us that the authority

of parliament to enact laws “is not in issue”.33 The

question is not the legitimacy of public law but the

legitimacy of its objectives where they arguably “inter-

fere with, or affect, property rights” and whether the

public interest “outweighs the harm done to the indi-

vidual right”.34

The application of the proportionality test to the

relationship between private property and public interest

thus begins in a subsection entitled “Legitimate objec-

tives”. The legitimacy of the objectives of public laws

that affect real property rights involve “distinguishing

‘regulation’ or ‘control’ from ‘acquisition’, ‘deprivation’

or ‘taking’ [and are] generally intertwined with the

question of compensation”.35 The enormity of the chal-

lenge is neatly framed by Kevin Gray: “The precise

location of the threshold where regulation shades into

confiscation is one of the most difficult questions in

modern law.”36 It is to this most difficult question that

the ALRC turns its attention in the final chapter of its

magnum opus.

Property rights — in land
Chapter 20 is the second longest chapter37 of the

Report and, together with Ch 18, constitutes the largest

item of attention in the Report. The chapter is structured

into three sections:

• protections from statutory encroachments;

• justifications for limits on real property rights; and

• laws that interfere with real property rights (envi-

ronmental laws is listed as the first of three laws in

the category).

At the outset of the chapter, some clarifications are

made. First, that “interference” and “encroachment” are

almost synonymous with the “reduc[ed] … commercial

uses to which [the] property can be [prospectively]

applied”.38 Second, although the Report does not deal

with the laws of Australian states and territories, these

laws are responsible for the vast majority interferences

with property rights. However, the Report observes that

from landholders’ perspectives, the architecture of fed-

eralism does not remove the practical responsibility of

the Commonwealth for such interferences, given the

increasingly complex relationships between state and
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federal laws, policies and funding arrangements.39 It is a

point the chapter returns to when representing the

perspectives and submissions of rural and regional

landholders. Third, the “EPBC Act interferes with the

right to use land — but only to a limited extent”.40 The

chapter explains that the operation of the Environment

Protection and Biodiversity Conservation Act 1999 (Cth)

(EPBC Act) is limited to:

• proposed changes to land use, rather than current

land use practices; and

• land use likely to have a “significant” impact on “a

matter of national environmental significance”.41

The chapter also corrects any misunderstanding about

the frequency of EPBC Act restrictions of land use

practices, noting that “very few proposals have been

refused”.42 Quoting the Commonwealth Department of

the Environment figures that since the commencement

of the EPBC Act in 2000, 799 proposed actions “have

been approved and only 11 have been refused”.43 It also

cites a relevant stakeholder perspective on this point,

from the Australian Network of Environmental Defend-

ers Offices that:

… it is difficult to argue that the requirement to obtain a
permit for an action that is likely to have a significant
impact on a matter protected under international law
constitutes an undue burden on private property holders.44

The second section of Ch 20 “Justifications for limits

on real property rights” presents an analysis of the topic

using the “test” of proportionality. It groups together

various stakeholders into “those who emphasised an

environmental perspective and those who emphasised a

private property perspective”.45 Given the size and

resources of the relevant key organisations, the perspec-

tive of farmers might well be conflated with that of the

peak industry lobby group for primary producers, the

National Farmers’ Federation (NFF). For the purposes of

writing a report of the magnitude of the Freedoms

Inquiry, it makes sense to group stakeholders together

this way, but it is worth noting that perspectives on this

question are perhaps more complex than the binary

structure might first indicate.46

This section works through several justifications for

limits on real property rights:

• international obligations;47

• public interest in health and environmental protec-

tion;48

• adequacy of existing protections of private prop-

erty rights;49

• economic arguments (pertaining to compensation

and the polluter-pays/beneficiary-pays debate);50

• that property rights are a different order of rights

from human rights;51 and finally

• proportionality.52

The framing of the section using the language of

“limits on real property rights” rather than “interferences

with property rights” works effectively and consistently

with the legal analysis of property rights generally in

Ch 18. In that chapter, readers were reminded that

property rights are not absolute between themselves and

against non-proprietary interests. Preferring “limits” to

“interferences” thus reflects more accurately the legal

analysis and moves the debate into a broader perspective

about interests in land.

The final section of Ch 20 conducts an analysis of a

range of Commonwealth laws that “may be characterised

as interfering with vested property rights”53 without

deciding whether these are justified. The chapter dis-

cusses environmental laws, native title laws and criminal

laws. Having nominated 60 Commonwealth environment-

related statutes in force, the discussion of environmental

laws that interfere with real property rights is 20 pages

long and focuses on the EPBC Act and the Water

Act 2007 (Cth).

The chapter elaborates on an earlier point that the

EPBC Act is modest in the sense that it is concerned

with prospective rather than current land use practices.

“There are not even provisions in the legislation which

allow existing uses to be terminated on payment of

compensation, unless the land itself is compulsorily

purchased.”54 The Report noted that although unlikely,

if compensation were built in to the EPBC Act for

non-acquisitive limits imposed on prospective land use,

it could be creatively calculated (using rebates on

council rates, land tax, income tax and subsidies on

interest rates, herbicides and so on) or mitigated by

expansion of offset measures.55 However, the Report

cites Emeritus Professor David Farrier that there is no

legal right of development for any proprietor and that

the creation of one, in any form, would set new

(expensive) precedents (particularly in urban con-

texts).56 In his view, compensation “for lost expecta-

tions” is outdated and less effective than “payments for

active management by landowners to advance biodiversity

conservation objectives”.57

The ALRC does not conclude whether compensation

is desirable, but it does recommend that the next

scheduled review of the EPBC Act in 2019 “could

reassess whether interferences with property rights are

proportionate and could explore a range of compensa-

tory mechanisms”.58 It recommends that the “interrela-

tionship of Commonwealth and state laws” could be

considered in the same process.59 The Report is bal-

anced in its presentation of stakeholder perspectives —

it makes extensive use of various and conflicting sub-

missions and uses language both consistent with its
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reference, framing complex questions in terms of public/

private dichotomy, and that also challenges the status

quo,60 as a law reform commission should.
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Case note: Minister Administering the Mineral
Resources Development Act 1995 v Tarkine
National Coalition Inc
Sarah Wilson PAGE SEAGER LAWYERS

Introduction
This case note considers the recent decision of the

Full Court of the Supreme Court of Tasmania in Minister

Administering the Mineral Resources Development Act 1995

v Tarkine National Coalition Inc.1 On 26 August 2016,

the Full Court unanimously dismissed the state govern-

ment’s appeal, upholding Wood J’s decision at first

instance in Tarkine National Coalition Inc v Minister

Administering Mineral Resources Development Act 1995.2

In refusing the appeal, the Full Court held that the

Tarkine National Coalition Inc (TNC) had standing to be

provided with reasons for the decision to grant mining

leases under the Mineral Resources Development Act 1995

(Tas) (MRDA).

This decision has important implications for the

availability of judicial review of mining decisions in

Tasmania. It also reinforces the broad standing test

established in the recent High Court decision in Argos

Pty Ltd v Corbell, Minister for the Environment and

Sustainable Development3 (Argos) and illustrates that

the courts are reluctant to narrowly interpret “adversely

affected” when considering standing to judicially review

administrative decisions.

Factual background
Under Tasmanian laws, mining operations require all

of the following authorities:

• a mining lease issued under the MRDA; and

• a planning permit issued under the Land Use

Planning and Approvals Act 1993 (Tas) (LUPAA).

The planning permit cannot be issued until an

assessment of environmental impacts has occurred

under the Environmental Management and Pollu-

tion Control Act 1994 (Tas) (EMPCA).

Between 2012 and 2014, the Minister for Resources

(Minister) issued two mining leases to Venture Minerals

Ltd authorising extraction of iron ore, tungsten, tin and

copper from two leases in North West Tasmania (the Mt

Livingstone and Mt Lindsay mining leases) in an area

known as the Tarkine.4

The TNC is an incorporated association with a long

history of advocating for conservation of the Tarkine

area. The objectives of the organisation relate to “pro-

tecting and restoring the natural environment of the

north west of Tasmania and the Tarkine”.5

The TNC requested statements of reasons in relation

to the decisions to grant the Mt Livingstone and the

Mt Lindsay mining leases, pursuant to s 29(1) of the

Judicial Review Act 2000 (Tas) (JRA). The Minister

refused to provide the statements of reasons arguing that

TNC was not a “person aggrieved” by the decisions,

within the meaning of the JRA.

Judicial review proceedings before Wood J
The TNC commenced proceedings in the Supreme

Court for an order under s 35 of the JRA that it was a

“person aggrieved” and, accordingly, had the right to be

provided with reasons for the decisions.6

The meaning of “person aggrieved” is set out in s 7 of

the JRA as “a person whose interests are adversely

affected by the decision”.7 The principal question for her

Honour was whether, in the case of each of the decisions

to grant a mining lease, TNC was a person whose

interests were “adversely affected”.

The Minister asserted that the TNC should not be

entitled to reasons for the decisions to grant the mining

leases on the following main grounds:

• The granting of the lease did not affect TNC’s

interests as the lease itself would not produce or

authorise any actual damage to the environment of

the Tarkine. The mining could not commence in

the absence of an authority under LUPAA and

EMPCA.

• If satisfied that TNC is a “person aggrieved”, the

court should not exercise its discretion to order

that a statement of reasons be provided as there

were other avenues available to challenge the

proposed mining operations.

• TNC was acting ultra vires to the objectives of the

organisation in seeking reasons from the Minister.
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Wood J did not accept the arguments put forward by

the Minister and was satisfied that TNC was “aggrieved

by the decision”. The Minister was ordered to provide

TNC with a statement of reasons for the decisions to

grant the mining leases for the Mt Livingstone and Mt

Lindsay mines.8

The Minister appealed against the decision.

The appeal before the Full Court
The Full Court of the Supreme Court (Blow CJ,

Estcourt and Brett JJ) largely considered the same

grounds as were raised at first instance. In fact, Estcourt

J observed that the notice of appeal did not raise any new

grounds and:

… in effect [did] no more than assert that the learned
primary judge was wrong in finding that the respondent was
a person aggrieved, and was wrong in determining that the
decisions to grant the mining leases affected any interest of
the respondent.9

He went further to state “the present appeal is, in my

view, a shining example of an appeal failing to identify

an error on the part of the primary judge”.10

The Full Court dismissed the appeal and so the orders

of Wood J that statements of reasons be provided was

upheld.

Could TNC’s interests be affected by the
decisions?

The Full Court was asked to consider whether the

decision to issue a mining lease is a decision about

which a person may be aggrieved.11

In particular, the court was asked to find that, while

the TNC had an interest in environmental impacts in the

Tarkine, the decisions to issue mining leases would not

result in environmental impact, so TNC could not be “a

person whose interests are adversely affected by the

decision”. In this regard, the court noted that the

question of whether TNC had standing concerned the

nature of the decision to grant the mining leases, not the

status of the association.12

The Minister sought to establish that granting the

mining leases was only a step in a larger process, which

required further assessment under LUPAA and EMPCA

before mining could commence. The further assessment

processes would allow for environmental impacts to be

considered and for third parties such as TNC to com-

ment on those impacts.

In essence, the Minister argued that there was no

legal effect or practical operation of the decision to grant

the leases until such time as the West Coast Council and

the Environment Protection Authority issued further

permits under LUPAA and EMPCA.13 In this regard, the

Minister maintained that the granting of the mining

leases would not result in any “physical effect or damage

upon the environment in the Tarkine”.14

The courts have held that where a decision is merely

a step along the way in a course of reasoning, it would

not amount to a reviewable decision.15 The Full Court

considered whether the decision to grant the mining

leases was of a “contingent quality”16 in the context of

HA Bachrach Pty Ltd v Minister for Housing,17 Argos

and Bahonko v Sterjov.18 The question before the Full

Court was not whether the decision was either interme-

diate or final in character, but rather whether it was a

substantive decision that would impact upon the appli-

cant.19

In confirming that the decision was judicially review-

able, the Full Court relied on Wood J’s conclusion that

the decision was one that could adversely affect a

person’s interest20 and was therefore subject to the

JRA.21 Wood J held that “in the context of the stages of

the approval process governing proposed mining opera-

tions, it is, of itself, a significant decision”.22

Were TNC’s interests adversely affected?
The Minister also asserted that her Honour erred by

finding that an interest may be adversely affected where

those interests were “exposed to peril”.23 It was argued

that that was a significantly wider test than the one

argued in Argos.

The Full Court rejected the Minister’s argument that

her Honour’s reliance on the word “peril” was contrary

to any principle to be derived from Argos.24

Her Honour at first instance found that the granting of

the leases under the MRDA allowed the operator to clear

vegetation, undertake excavation works, alter the water-

course and disturb native fauna which could result in an

impact of the environment within the Tarkine region.25

In determining whether TNC’s interests were exposed

to peril, the Full Court essentially followed the judgment

of the primary judge. Estcourt J stated:

Having examined the legal and practical operation of the

decisions, it is necessary to consider whether the legal or

practical operation of the decisions has adversely affected

identified interests of the applicant.26

His Honour was satisfied that the primary judge had

reached her conclusion that TNC’s interests would be

affected “with more than ample analysis”.27

Blow CJ was also satisfied that the mining lease did

expose the area to the possibility of “significant damage

to the environment”,28 noting that this was supported by

the requirement of a security deposit prior to the

granting of the leases.
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Should the court exercise its discretion to
grant the order?

The Minister argued that TNC would have the

opportunity to appeal against any planning permit issued

under LUPAA in the future, and that such an appeal was

a more appropriate forum for arguments regarding

environmental impact.29 Considering this alternative

avenue of relief, the Minister argued that the court

should not exercise its discretion to grant the order.

At first instance, her Honour disposed of this ground

with relative ease. She held that TNC was a person

aggrieved by the decisions, and accordingly the discre-

tion should be exercised to grant the order because:

The purpose of promoting the rule of law and improving
the quality of administrative decision-making, as well as
vindicating the interests of persons, are important consid-
erations in the Court’s exercise of its discretion and weigh
heavily in favour of making the order sought.30

The Full Court affirmed the learned primary judge’s

finding on this ground, concluding that it involved an

“eminently reasonable exercise of discretion”.31

Failure to identify error
Estcourt J was scathing in his analysis of the Minis-

ter’s appeal, finding that “there is no merit in the

Minister’s appeal”.32

As observed by Estcourt J, the Full Court’s role is one

of a rehearing by virtue of s 47 of the Supreme Court

Civil Procedure Act 1932 (Tas). Further, the Full Court

relied on Porter J’s finding in Calvert v Badenach33 that,

although this is an appeal by way of rehearing, the

appellant nonetheless needs to show an error on the part

of the primary judge.34

In acknowledging that her Honour’s decision at first

instance was in conformity with well-established prin-

ciples of administrative law and is jurisprudentially

sound, Estcourt J noted that the Minister argued the

same grounds as at first instance. In this regard, it is not

surprising that the court concluded that the “grounds of

appeal [failed] to identify any legal, factual or discre-

tionary error”.35

In light of Estcourt J’s observation that the grounds of

appeal failed to identify any legal, factual or discretion-

ary error, and that her Honour’s decision at first instance

was in conformity with well-established principles of

administrative law and is jurisprudentially sound, it is

perhaps not surprising that the appeal was dismissed.

Analysis
The recent decision of Argos indicates a reluctance to

narrowly interpret “adversely affected” in establishing

standing for a person to judicially review a decision. The

decision of the Full Court has reinforced the broad

standing under the JRA.

The decision is notable for its focus on the availabil-

ity of judicial review of decisions under the MRDA in

particular. While the MRDA allows any person with an

interest or estate in land to object to, and appeal against,

the granting of an exploration licence, production licence

or mining lease,36 “interest or estate” has been held to be

limited to persons who can demonstrate a financial or

proprietary interest in land covered by the licence or

lease.37 This is a significant restriction on the capacity of

third parties, such as conservation groups, to object to,

or appeal against, mining decisions under the MRDA.

As a result, third parties wanting to challenge decisions

under the MRDA will generally be confined to doing so

by way of judicial review.

Had the court accepted the Minister’s interpretation

of “adversely affected” by having regard to the alterna-

tive avenues of review under LUPAA and EMPCA, the

scope of judicial review in Tasmania would have been

curtailed. It is common for development assessment

frameworks to include concurrent and sometimes over-

lapping legislative requirements. To argue that one

avenue is restricted by the availability of another would

defeat the intent of judicial review, to ensure that

administrative decisions are robust and defensible.38

This is particularly important for resource management

decisions given their public interest nature.

The decision is also a clear reminder of the need for

an appeal to identify errors in the judgment appealed

against, rather than simply re-arguing the same grounds.

Postscript
Having been provided with the statements of reason

for each decision, TNC filed judicial review applications

under s 17 of the JRA against both decisions on

19 October 2016 in the Supreme Court of Tasmania.

Sarah Wilson

Environment and Planning Lawyer

Page Seager Lawyers, Tasmania

swilson@pageseager.com.au

www.pageseager.com.au
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