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Standing up for standing
Jess Feehely EDO TASMANIA

In August 2015, the Federal Court — with the

consent of all parties — set aside the decision of the

Commonwealth Minister for the Environment to grant

approval for the Adani Carmichael mine and rail project.1

The applicant in the Adani case, the Mackay Conserva-

tion Group, had sought review of the decision on a

number of grounds, including the failure to take into

account greenhouse gas emissions associated with the

mine, Adani’s poor environmental history, and Depart-

mental conservation advice in relation to two threatened

species, the Yakka Skink and the Ornamental Snake. The

Minister conceded that he had failed to take account of

conservation advice, and the Federal Court ordered that

his decision be set aside.

The Adani decision could be viewed as a good

example of the rule of law in action — the Minister had

clearly not followed the correct legal process in granting

approval (a similar oversight had resulted in litigation

only 2 years earlier),2 and agreeing to set the decision

aside avoided a costly hearing. The Minister remained

able to, and subsequently did, re-approve the mine after

having necessary regard to the relevant conservation

advices.

Instead, the CommonwealthAttorney-General responded

critically, stating that the case exemplified what he

dubbed “environmental lawfare”3 — litigation designed

principally to “disrupt and delay key projects and

infrastructure”. In response to the alleged threat of this

“unprecedented new development drawing the worst

features of the American litigation culture into Austra-

lia”, the government introduced the Environment Pro-

tection and Biodiversity Conservation (Standing) Bill

2015 (the Bill). The Bill seeks to repeal the broad

standing provisions that have been a feature of the

Environment Protection and Biodiversity Conservation

Act 1999 (EPBC Act) since its enactment.

This article briefly examines whether allegations of a

rise of “environmental lawfare” can be substantiated,

and whether the resulting proposal to remove s 487 of

the EPBC Act can be justified. It concludes that there is

no evidence to support the assertions and, given the

significant hurdles already facing public interest envi-

ronmental litigants, proposed changes are more likely to

deter well-founded legal challenges than to curb any

alleged trend in radical activism. The proposed amend-

ment is likely to result in higher legal costs for all parties

and less robust decisions.

Extended standing — the effect of s 487
When Australia’s first national environmental laws,

the Environment Protection (Impact of Proposals) Act 1974

(EPIP Act), were introduced, the government explicitly

elected not to widen the test of standing beyond that

applying at common law (later reflected in the Admin-

istrative Decisions (Judicial Review) Act 1977 (ADJRA)).

The reason for this was fear of opening US-style

floodgates. The responsible minister at the time, Hon

Dr Moss Cass, warned that broad standing in the US had

resulted in “too frequent a resort to the courts.”4

The High Court’s decision in Australian Conserva-

tion Foundation v Commonwealth5 (ACF), which set the

restrictive “special interest” test for a “person aggrieved”

under the ADJRA was made in respect of an assessment

under the EPIP Act. Until the commencement of the

EPBC Act, this was largely the test against which the

standing of third party organisations was assessed.

In the 2 decades that followed the ACF decision,

there was increased international support for the view

that public participation in environmental decision mak-

ing was an important component of ecologically sustain-

able development. This view was reflected in Principle

10 of the Rio Declaration on the Environment and

Development, and further expounded in the European

Convention on Access to Information, Public Participa-

tion in Decision-making and Access to Justice in Envi-

ronmental Matters (the Aarhus Convention).6 Consistent

with this international progress, a more liberal approach

to standing was adopted in some courts, most notably in

North Coast Environment Council v Minister for Resources.7

When the Howard Government introduced the EPBC

Bill, s 487 explicitly extended the meaning of “person

aggrieved” under the ADJRA. The Consultation Paper

on the Bill stated that the purpose of s 487 was “to

provide greater consistency in the approaches taken in

standing and to avoid the judiciary widening their

approach to standing with no Parliamentary input”.8
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The effect of s 487 was to obviate the need for parties

with a 2-year record of research or activity in relation to

environmental protection to demonstrate a financial,

proprietary or other “special” interest in the matter under

review. By removing the need to argue about whether

such individuals or organisations have standing, the

court may move directly to the substantive claims on

which a judicial review is based.

Environmental litigation
Judicial review under the EPBC Act provides an

important check on government decision-making in

relation to environmental issues assessed as being on

national significance. In its submission to the Senate

Inquiry into the Bill9 (the Senate Inquiry), the Depart-

ment of the Environment also noted that “[e]xposure to

legal challenges is a necessary and appropriate disci-

pline in the EPBC Act decision-making process” and

justified where there is “genuine uncertainty in the

interpretation of the provisions of the EPBC Act or

where there has been an error in the decision process”.10

Cases to date have, among other outcomes, clarified

the extent of “impacts” to be assessed under the EPBC

Act,11 the factors contributing to the heritage values of

listed places,12 obligations to consider cumulative impacts,13

and the scope of the exemption afforded to forestry

activities.14

Despite the valuable role ascribed to public interest

environmental litigation, Dr McGrath, among others,15

has noted the significant hurdles faced by those seeking

to pursue such actions, even where standing is estab-

lished.16 The likelihood of a considerable adverse costs

order in the event that litigation is found to be frivolous

or vexatious, acts as an extremely effective deterrent

against the pursuit of weak cases. Even in meritorious

public interest cases potential actions are frequently

deterred by the significant costs involved.

Public interest litigants may also be deterred by the

limitations of judicial review as a mechanism to secure

improved environmental outcomes.17 For example, in

2013, in Tarkine National Coalition Inc v Minister for

the Environment,18 the Federal Court overturned the

approval of an iron ore mine in northern Tasmania where

the Minister had failed to take account of conservation

advice regarding the Tasmanian devil. The Minister later

re-approved the mine.

The subsequent Minister, Hon Greg Hunt MP, sought

to amend the EPBC Act to prevent decisions made

without recourse to approved conservation advice from

being declared invalid. Originally proposed as an ongo-

ing protection, the proposal was later amended to apply

only retrospectively. During parliamentary debate in

relation to the revised Bill, Minister Hunt confirmed that

the protection would apply only to decisions made by

the previous Minister: “On our watch, in our time, on

our responsibility we are not seeking that protection.”19

Despite acknowledging the importance of conserva-

tion advice, and that failure to have regard to conserva-

tion advice would not be excused in future, it was just

such a failure that led to the Minister’s decision being

overturned in the Adani case.

These cases illustrate the frustration often experi-

enced by public interest litigants in judicial review.

Twice in 3 years, environmental organisations have

invested resources in a legal action and been able to

demonstrate that the Minister has failed to properly

consider the impacts of a mine proposal. In both cases,

those failures were treated by the relevant decision

makers as “technicalities” and the projects in question

were subsequently re-approved with few, if any, changes.

A rise in “lawfare”?
When introducing the standing amendments Bill,

Minister Hunt stated that proposed restrictions on stand-

ing were warranted, as the growth in litigants “bringing

and threatening lawsuits designed only to delay and

frustrate proponents” was imposing significant costs and

delays on resource and infrastructure projects.20 This

position was strongly endorsed by the Minerals Coun-

cil.21

Despite explicitly relying on this “emerging trend” to

justify the Bill, the Minister failed to provide any

evidence of such a development, other than references to

a paper prepared by several conservation groups in 2011

entitled “Stopping the Australian Coal Export Boom.”22

That document sought funding for a campaign to “dis-

rupt and delay” coal mining projects through a variety of

means, including court challenges.

In his submission to the Senate Inquiry, Hon Murray

Wilcox AO QC described Stopping the Australian Coal

Export Boom document as “very gung-ho and full of

bluster”. Mr Wilcox noted that, in his experience,

enthusiasm for legal action from campaigners was

regularly curbed by a sober analysis of prospects by a

legal expert, and litigation was only commenced follow-

ing advice that there was a strong legal case.23 Indeed,

the Stopping the Australian Coal Export Boom proposal

explicitly stated “[o]nly legitimate arguable cases will be

run”.24

In March 2016, the Joint Parliamentary Committee

on Human Rights noted that, while a trend of misuse of

litigation may provide a justification for impeding the

right to enforce environmental protections, the govern-

ment was, despite explicit requests from the Committee,

yet to provide evidence to satisfy the Committee that

such a trend exists.25 When the Minister responded,

relying again on the Stopping the Australian Coal Export

Boom document, the Committee noted:
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The committee considers that the minister’s response has
not fully explained the link between these campaign
materials and the use of the extended standing provisions in
the Environment Act so as to fully justify the provisions in
the Bill.26

The majority report from the Senate Inquiry, strongly

opposed by the Labor and Green members of the Senate

Committee, expressed support for the Bill based on the

need to address the rise in inappropriate litigation.27 The

report again failed to point to clear evidence of the

problem the Bill sought to address.

In the absence of supporting evidence from the

government of an actual rise in litigation, a number of

others28 undertook an analysis of judicial review activi-

ties relying on s 487 of the EPBC Act. Dr McGrath’s

evidence is that 30 judicial review actions have been

initiated by third parties between January 2000 and

November 2015, representing only 0.55% of the total

number of referrals made in that period.29 Even if

compared only to referrals actually assessed and deter-

mined under the EPBC Act, only 2% of actions have

been subject to judicial review.30 Many of the actions

have been successful in whole or in part, and none have

been dismissed by the Federal Court as frivolous or

vexatious.

Significantly, Dr McGrath concluded that the volume

of litigation fluctuated over time, “but there has not been

a significant rise in recent years”.31 Furthermore, he

observed that “there is little evidence that widened

standing under the EPBC Act has stopped or slowed

development occurring in Australia”.32

These findings are consistent with those of the Hawke

Review, which concluded that s 487 had been unproblematic

and had not resulted in a flood of litigation.33 In fact, the

Hawke Review, urged the government to consider remov-

ing any restriction on standing to commence judicial

review proceedings under the EPBC Act.

The effect of repealing s 487
The principal consequence of repealing s 487 would

be to revert to the common law test for standing. In

supporting the Bill, the Attorney-General has repeatedly

stated that repealing s 487 will not prevent legitimate

actions from proceeding, arguing that those with a

genuine interest will remain able to establish that they

are a “person aggrieved”.

However, in submissions to the Senate Inquiry, the

National Farmers Federation, Cotton Australia and Prop-

erty Rights Australia expressed concern that resorting to

the common law test would result in greater uncertainty

and increased legal costs to demonstrate the rights of

concerned landowners, particularly where offsite water

resources could be affected.34 Without confidence that

they would satisfy the common law test, these organisa-

tions refused to support the Bill.

The existence of s 487 has meant that there has been

limited judicial consideration of the common law test in

light of broader approaches adopted internationally since

the ACF case. If the approach in North Coast Environ-

ment Council35 was adopted, it is likely that many of the

organisations who have taken action under s 487 would

continue to meet the relevant test. The significant

difference, therefore, will be the time and expense

involved in establishing their interest.

It is again useful to reflect on the recent experience of

the Tarkine National Coalition Inc. The organisation has

a long history of activities to protect the Tarkine area,

including a number of legal actions under the EPBC Act.

Since 2013, the Tasmanian Government has twice chal-

lenged whether the Tarkine National Coalition was a

“person aggrieved” under the Judicial Review Act 2000

(Tas) in respect of decisions authorising mining in the

Tarkine. In both instances, the Supreme Court has

ultimately been satisfied that the organisation is a

“person aggrieved”.36 However, establishing this inter-

est has not only been a costly exercise, but has delayed

the organisation’s access to relevant information for up

to 18 months. Such delays can also create uncertainty

and additional costs for the proponents. In one case, the

Tarkine National Coalition secured court orders requir-

ing the company to remove a significant waste stockpile

after nearly 12 months of operation.

If s 487 is repealed, it is likely that other environ-

mental organisations will experience similar delays and

expense, and proponents will experience longer periods

of uncertainty regarding their legal position. This may

achieve the government’s objective in deterring environ-

mental organisations from challenging decisions, but

simply imposing higher costs on legitimate challenges is

not an appropriate outcome. Further, introducing higher

costs and additional delays for all parties contradicts the

explicit rationale for the amendment.

The case for open standing
Even if s 487 is retained in its current form, a number

of interested parties may not be captured in its ambit.

This could include organisations formed in response to a

particular proposal and without a recent history of

environmental activities and organisations, including

some farming or community organisations whose objec-

tives do not explicitly include environmental protection.

Having regard to the benefits of public interest

litigation in upholding the rule of law, and the practical

and legal impediments to such litigation, there is a

strong argument for standing in environmental matters
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to be unrestricted.37 The Australian Law Reform Com-

mission has repeatedly recommended open standing in

public interest administrative law cases, most recently in

its Freedoms Inquiry report,38 and this recommendation

was endorsed by the Hawke Review.39

Experience in Australian jurisdictions with open

standing should dispel concerns regarding increased

vexatious litigation. Former Chief Judge Cripps of the

NSW Land and Environment Court said of this concern:

“That has not happened and, with the greatest of respect

to people who think otherwise, I think that that argument

has been wholly discredited.”40

Conclusion
On the basis of available information, there is no

evidence to support claims by the government that

Australia is experiencing an alarming rise in environ-

mental litigation. In fact, legal and resource constraints

generally mean that it is only those projects which are of

genuine concern that are subject to judicial review.

Against that background, the government’s response

to the Adani case appears neither rational nor propor-

tionate. Instead, the response is likely to deter legitimate

public interest environmental litigation.

Public interest environmental litigation under the

EPBC Act has played an important role in clarifying the

interpretation of national environmental laws, ensuring

that the laws are applied consistently and identifying

ways in which the Act was failing to meet its objectives.

The vast majority of the 292 submissions to the Senate

Inquiry on the Bill opposed any changes to s 487 that

would restrict the ability to scrutinise government deci-

sions.

Stephen Keim SC’s submission to the Senate Inquiry

concluded with this warning:

If the Bill is passed, much environmental litigation will
become lengthier, chancier and more expensive. Some
important clarification of the law will not occur. Some
failures to apply the law will be waved through.41

Poorer environmental governance is not an outcome

that should be supported.

Although the government’s enthusiasm for the Bill

appears to have waned, repeal of s 487 remains official

government policy. The makeup of the Senate after the

upcoming election may determine whether the policy is

progressed. Hopefully, the government recognises the

proposal is misconceived and focusses instead on reforms

to the EPBC Act which will deliver better overall

environmental outcomes.42

Jess Feehely

Principal lawyer

EDO Tasmania

Footnotes
1. No judgment was delivered, however the Federal Court released

a statement outlining the decision: www.fedcourt.gov.au/news-

and-events/20-august-2015.

2. Tarkine National Coalition Inc v Minister for Sustainability,

Environment, Water, Population and Communities (2013) 214

FCR 233; [2013] FCA 694; BC201310979.

3. G Brandis “Government Acts to Protect Jobs from Vigilante

Litigants” media release (18 August 2015) available at

www.attorneygeneral.gov.au/Mediareleases/Pages/2015/

ThirdQuarter/18-August-2015-Government-acts-to-protect-jobs-

from-vigilante-litigants.aspx (accessed 18 April 2016).

4. Department of the Environment, “Inquiry into the Environment

Protection and Biodiversity Conservation Amendment (Stand-

ing) Bill 2015” Submission to the Senate Environment and

Communications Committee Submission 135, p 1. Available at

www.aph.gov.au/Parliamentary_Business/Committees/Senate/

Environment_and_Communications/EPBC_Standing_Bill.

5. Australian Conservation Foundation Inc v Commonwealth

(1980) 146 CLR 493; 45 LGRA 245; BC8000064.

6. Adopted on 25 June 1998 and entered into force on

30 October 2001.

7. North Coast Environmental Council Inc v Minister for Resources

(1994) 55 FCR 492; 85 LGERA 270; BC9400239 per

Sackville J.

8. Reform of Commonwealth Environment Legislation: Consulta-

tion Paper, issued by Senator the Hon Robert Hill (Minister for

Environment), Department of the Environment, Canberra,

1998.

9. Australian Government, Department of the Environment, Sen-

ate Environment and Communications Committee, Inquiry into

the Environment Protection and Biodiversity Conservation

Amendment (Standing) Bill 2015 Submission 135.

10. Above n 9, at p 5.

11. Minister for the Environment and Heritage v Queensland

Conservation Council Inc (2004) 139 FCR 24; 134 LGERA

272; [2004] FCAFC 190; BC200404703 (Nathan Dam case).

12. Booth v Bosworth (2001) 114 FCR 39; 117 LGERA 168; [2001]

FCA 1453; BC200106306; Tasmanian Aboriginal Centre Inc

v Secretary, Department of Primary Industries, Parks, Water

and Environment (No 2) [2016] FCA 168; BC201601178

(currently on appeal).

13. Tarkine National Coalition Inc v Minister for the Environment

(2015) 233 FCR 254; 208 LGERA 379; [2015] FCAFC

89; BC201505672.

14. Forestry Tasmania v Brown (2007) 167 FCR 34; (2007) 158

LGERA 191; [2007] FCAFC 186; BC200710398.

15. See, for example, submissions to the Senate Inquiry by Hon

Murray Wilcox AO QC, the Law Council of Australia and the

National Environmental Law Association.

australian environment review August 2016 109



16. Dr Chris McGrath, “Myth drives Australian Government attack

on standing and environmental ‘lawfare’”, (2016) 33 Environ-

mental and Planning Law Journal 1.

17. McGrath, above n 16, pp 6–7.

18. Tarkine National Coalition Inc v Minister for Sustainability,

Environment, Water, Population and Communities (2013) 214

FCR 233; [2013] FCA 694; BC201310979.

19. Hon Greg Hunt MP, Minister for the Environment, Second

Reading Speech on the Environmental Legislation Amendment

Bill 2013, House of Representatives, 9 December 2013.

20. Greg Hunt, Environment Protection and Biodiversity Conser-

vation Amendment (Standing) Bill 2015 Second Reading Speech,

House of Representatives Hansard, 20 August 2015, p 8989.

21. See, for example, the Minerals Council of Australia submission

to the Senate Inquiry (Submission 97).

22. J Hepburn, B Burton and S Hardy Stopping the Australian Coal

Export Boom — Funding Proposal for the Australian Anti-

Coal Movement (2011) Greenpeace Australia (Stopping the

Australian Coal Export Boom).

23. Submission 19 to the Senate Inquiry by Hon Murray Wilcox

AO QC.

24. Stopping the Australian Coal Export Boom, above n 22, p 6.

25. Joint Human Rights Committee Thirty fifth report of the 44th

Parliament (2016) p 7. Available at www.aph.gov.au/

Parliamentary_Business/Committees/Joint/Human_Rights/

Completed_inquiries/2016/Thirty-fifth_report_of_the_

44th_Parliament.

26. Joint Human Rights Committee. Thirty eighth report of the 44th

Parliament (2016) p 4, para 2.17. Available at www.aph.gov.au/

Parliamentary_Business/Committees/Joint/Human_Rights/

Completed_inquiries/2016/Thirty-eighth_Report_of

_the_44th_Parliament.

27. Senate Environment and Communications Committee, review-

ing Environment Protection and Biodiversity Conservation

Amendment (Standing) Bill 2015 — majority report (18 Novem-

ber 2015). Available at www.aph.gov.au/Parliamentary_Business/

Committees/Senate/Environment_and_Communications/

EPBC_Standing_Bill/Report.

28. See, for example, the submissions to the Senate Inquiry by the

Department of the Environment (above, n 4), Dr Chris McGrath

(Submission 96) and The Australia Institute (Submission 39).

29. McGrath, above n 16, p 12.

30. Despite some minor differences in the methodology used, these

figures are consistent with the figures presented in the Depart-

ment of the Environment submission.

31. McGrath, above n 16, p 8.

32. McGrath, above n 16, p 1.6.

33. Australian Government, Department of the Environment, Heri-

tage and the Arts, The Australian Environment Act: Report of

the Independent review of the Environment Protection and

Biodiversity Conservation Act 1999 (Dr Allan Hawke AC:

Chair) (2009), Chs 15, [15.78]–[15.85], Rec 50, 260–261.

34. See submissions from the National Farmers Federation (Sub-

mission 112), Cotton Australia (Submission 116) and Property

Rights Australia (Submission 100).

35. Above, n 7.

36. Tarkine National Coalition Inc v Schaap (unreported, Blow CJ,

18 June 2014); Tarkine National Coalition Inc v Minister

Administering the Mineral Resources Development Act 1995

[2016] TASSC 11; BC201601655 (note, the Minister has

appealed against this decision).

37. There are also strong arguments in favour of subjecting

controlled action decisions under the EPBC Act to merits

review, however that is beyond the scope of this article.

38. Australian Law Reform Commission. Traditional Rights and

Freedoms — Encroachments by Commonwealth Laws ALRC

Report 129 (March 2016). Available at www.alrc.gov.au/

publications/freedoms-alrc129.

39. Above n 27.

40. Cripps J “People v The Offenders”, Presentation to the Dispute

Resolution Seminar, Brisbane 6 July 1990.

41. S Keim, Submission 78.

42. This article is based on a presentation made to the EIANZ

EPBC Act forum in Canberra in March 2016. That presentation

drew heavily on the excellent analysis by Dr Chris McGrath,

above n 16, pp 3–20.

australian environment review August 2016110



Prosecutions under the Environmental
Planning and Assessment Act 1979 (NSW)
— the new regime
James Johnson FREDERICK JORDAN CHAMBERS

Introduction
This paper reviews the changes to prosecution pow-

ers and procedures introduced by amendments to the

Environmental Planning and Assessment Act 1979 (NSW)

(EPAAct) which commenced on 31 July 2015 (the July 2015

amendments).1

The key points from the discussion below, and for

those advising councils and defendants are that the

July 2015 amendments:

• Create tiers of offences. As a result, a prosecutor

will need to consider whether or not to allege an

intentional (wilful or negligent) breach of the EPA

Act.

• Expand time limits for the commencement of a

prosecution, so that time can run from the date

evidence of an offence first came to the attention

of an authorised council officer.

• Expand the range of potential defendants to include,

in summary, accessories to the crime.

• Expand the range of orders available to the court.

The new powers include the power to make orders

remedying the environmental harm caused, orders

for costs and expenses to be paid (including costs

and expenses associated with the investigation or

and remediation of the environmental harm caused),

orders for publication of a conviction and orders

for payment of any penalty to a specified organisa-

tion or for a specified project (as happens regularly

in sentence proceedings under the Protection of

Environmental Operations Act 1997 (NSW) (PEO

Act)). As a result, a Council may now be able to

achieve all the relief it requires to remedy a breach

of the EPA Act in a criminal prosecution, and

without the need to bring subsequent additional

civil proceedings.

Further, case law makes it clear that:

• There are limits to an investigative officer’s power

to issue a notice requiring a person to provide

information, and notice must be carefully drafted

to ensure that they are valid.

• Any application for an order must be supported by

sufficient evidence, and the making of the order

must also be appropriate having regard to the

circumstances of the case.

• Prosecutors should carefully consider whether to

prosecute in the Local court, or the Land and

Environment Court. This will depend on the likely

penalty that is imposed, and the orders sought by

the prosecutor.

Investigation

The power of entry to premises
A council can appoint any person to be an investiga-

tion officer,2 and such an officer can enter premises3 with

the aid of such other persons as the officer considers

necessary.4 This enables people other than council

officers, for example people such as expert engineers, to

enter.

Upon entry, an investigation officer can5 carry out a

wide range of investigations, including requiring records

to be produced for inspection and importantly doing any

other thing the offıcer is empowered to do under the

relevant division of the EPA Act.6

Powers to obtain information or records
Under s 119J of the EPA Act, an investigation officer

may require a person to furnish information or records

(or both) by giving a notice.

In D’Anastasi v Environment, Climate Change and

Water (NSW),7 (D’Anastasi), the Court of Appeal con-

sidered the validity of a notice given under s 193 of the

PEO Act. Section 193 of the PEO Act is expressed in

similar terms to s 119 of the EPA Act. In summary, the

court determined that the notice must fairly indicate to

the addressee the matter within the responsibilities and

functions of the regulatory authority about which the

officer requires information.8 A notice to provide infor-

mation or records must therefore set out the “matter”

which is being investigated, and that matter must also

relate to the powers and responsibilities of the regula-

tory authority. By clearly defining the “matter”, the
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lawfulness of a notice can be judged, the relevance of

various documents can be considered and the extent of

the notice limited.9 This is of fundamental importance

where the maximum penalty for failing to comply with

a notice is $250,000 for an individual.10

The meaning of records is reasonably obvious and

includes information or knowledge preserved in paper

based or digital form.

“Information” means factual material which will

guide the mind of the person asking.11 The court has

adopted a:

… common sense view that ordinarily the addressee is not
required to act as a detective. However, he, she or it is
required to provide information which might be held in the
addressee’s computer or filing system, or in the heads of its
employees and at least some of its agents. Furthermore, …
the notice is not bad merely because the addressee might
have to spend considerable time searching through its own
records to reacquaint itself with the necessary information.12

A notice is not invalidated because it requires some

search for information, but does not require the addressee

to make extensive enquiries of others.13

Section 119K of the EPA Act provides that an

authorised officer may require a person, whom the

authorised officer suspects on reasonable grounds to

have knowledge of relevant matters to answer questions

in relation to those matters. The section does not contain

any obligation to give notice in advance.14 This is a

power which can be exercised in conjunction with the

power of entry.

Choose your approach
Civil enforcement proceedings can be taken in Class

4 of the Land and Environment Court’s jurisdiction. The

standard of proof is lower (on the balance of probabili-

ties) than criminal proceedings (beyond reasonable doubt)

and the emphasis is on remedying and restraining the

breach rather than punishment. The objective of civil

enforcement is to enforce compliance with the law (see

Bayley v Leichhardt Municipal Council15) by seeking

orders compelling steps to be taken or by orders restrain-

ing someone from taking certain steps.

Generally the objective of criminal enforcement is to

punish offenders and to deter potential offenders. The

end result is a conviction and penalty.

However, the July 2015 amendments (discussed below)

now allow the court to make orders in criminal prosecu-

tions to remedy the environmental harm caused by the

breach. This may make prosecution a more attractive

option and avoid a multiplicity of proceedings in Class

4 and Class 5.

Choose your offence
The July 2015 amendments introduced three tiers of

offence under s 125 of the EPA Act, similar to the three

tiers which have operated under the PEO Act.

A Tier 1 offence (s 125A) is the most serious category

of offence where the prosecution proves that the offence

was committed intentionally and was likely to cause

significant harm to the environment, or death, serious

injury or illness to a person. The new maximum penal-

ties are:

• for a corporation, $5 million and $50,000 per day

for a continuing offence; and

• for an individual, $500,000 and $5,000 per day for

a continuing offence.

A Tier 2 offence (s 125B) is one that is neither a Tier

1 nor a Tier 3 offence. The maximum penalty is:

• for a corporation, $2 million and $20,000 per day

for a continuing offence; and

• for an individual, $500,000 and $5,000 per day for

a continuing offence.

A Tier 3 offence (s 125C) generally relates to breaches

of requirements relating to certificates under the Act.

The Act also specifies other Tier 3 offences — and these

relate to the offences of providing false information or

disclosing or misusing information (ss 119M, 122E, 148

and 148B). Section 148 (disclosing and misusing of

information) also provides for a penalty of 6 months

imprisonment. This is the only provision of the EPA Act

to provide for imprisonment.

The Court of Appeal has implied that the De Simoni

principle16 will apply to prosecutions under the PEO

Act.17 The De Simoni principle provides that a judge, in

imposing sentence, is entitled to consider all the conduct

of the accused, including that which would aggravate the

offence, but cannot take into account circumstances of

aggravation which would have warranted a conviction

for a more serious offence.18 If, in accordance with

current authority in the Land and Environment Court,

the De Simoni principle applies to prosecutions under

the PEO Act, then it should also apply to prosecutions

under the EPA Act. If so, then, a court, in determining a

sentence in a Tier 2 prosecution, must disregard any

finding that the offence was committed wilfully or

negligently.19

Transitional considerations
Section 19(2) of the Crimes (Sentencing Procedure)

Act 1999 (NSW) (CSP Act) provides that if an Act

reduces the penalty for an offence, the reduced penalty

extends to offences committed before the commence-

ment of the provision of the Act reducing the penalty.

However, in Council of City of Sydney v Adams,20

Preston CJ held that s 19(2) of the CSP Act did not apply

to the three tiered offence regime in ss 125A, 125B,

125C of the EPA Act. This was because Mr Adams had

committed an offence under s 125(1) of the EPAAct, and
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this was not an offence to which ss 125A, 125B, 125C of

the EPA Act applied. Accordingly the maximum penalty

remained at $1.1 million for the offence committed by

Mr Adams.

However, the additional orders now available to the

court when sentencing (dealt with below) are available

for all prosecutions coming before the court after the

commencement of the sections giving the powers.21

Time limits for commencement of prosecutions
Before the July 2015 amendments, local councils

must have commenced proceedings at least 2 years from

the date of the offence. Now, proceedings can be

commenced within 2 years of the date on which evidence

of the alleged offence first came to the attention of an

authorised offıcer, who is a member of staff of the

Council.

This is an important extension of time which will

enable the prosecution of breaches which have gone

undetected, which will often be the case for internal

works or development in remote locations.

Choose your defendant
Previously under the EPA Act, only someone who is

themselves in breach of a provision of the Act could be

prosecuted. The prosecutor had to show beyond reason-

able doubt that the person charged carried out the

development, either primarily or vicariously.22

Section 125(3A) of the EPA Act now creates new

offences for a person who: “(a) aids, abets, counsels or

procures another person to commit, or (b) conspires to

commit” a breach of the Act.

In Giorgianni v R,23 it was held that no one may be

convicted of aiding, abetting, counselling or procuring

the commission of an offence unless, knowing all the

essential facts which made what was done a crime, the

person intentionally aided, abetted, counselled or pro-

cured the acts of the principal offender. Wilful blindness,

that is to say the deliberate shutting of one’s eyes to what

is going on, is equivalent to knowledge, but neither

negligence nor recklessness is sufficient. Mason J observed

that the words are:

… instances of one general idea, that the person charged as
a principal in the second degree is in some way linked in
purpose with the person actually committing the crime, and
is by his words or conduct doing something to bring about,
or rendering more likely, such commission.24

It remains to be seen whether these accessorial

provisions will be of use in practice to prosecutors.

Choose your orders
Under the July 2015 amendments, the Land and

Environment Court has new powers which allow the

court to make orders above and beyond an order merely

imposing a pecuniary penalty for a breach of the EPA

Act. The relevant provisions of Pt 8.3 of the PEO Act

have been adopted, rather than create new provisions in

the EPA Act.

The new powers are set out below.

However prosecutors must of course ensure that any

application for an order is supported by adequate and

appropriate evidence.25

Orders for restoration and prevention

The court can make orders (s 245 PEO Act);

(a) to prevent, control, abate or mitigate any harm to the
environment caused by the commission of the offence,
or

(b) to make good any resulting environmental damage,
or

(c) to prevent the continuance or recurrence of the
offence.

The orders need to be framed carefully. For example,

the court might be reluctant to order removal of waste if

that precluded other ways of dealing with the waste on

site.26 Similarly, the court has determined that it will not

make an order that a defendant comply with a provision

of the Act in the future. Instead, s 245 of the PEO Act is

directed to action of a tangible or physical kind that is

necessary to address the consequences of the unlawful

event that has been the subject of the prosecution.27

The defendant’s ability to pay the costs associated

with the order is a relevant factor for the court in

determining whether or not to make such an order. In

particular, a court may decline to make an order if,

among other things, the order borders on being finan-

cially oppressive because of the costs involved in

compliance, and the prospect of a defendant complying

with the order is “worse than hopeless”.28

Costs, expenses and compensation

Section 246 of the PEO Act allows orders to be made

for payment of the costs and expenses of mitigating

environmental harm and compensation for loss or dam-

age at the time of the prosecution hearing.

There are instances where the court has exercised its

powers under s 246 of the PEO Act:

• In Environment Protection Authority v Obaid,29

Lloyd J ordered an individual defendant under

s 246 of the PEO Act, who was found guilty

because he was a director of a company, to pay

clean-up costs.

• In Environment Protection Authority v Buchanan

(No 2),30 the court made an order under s 246

against a defendant for payment of clean-up costs

incurred by the owner of land who had been

served by the EPA with a clean-up order.
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Section 247 also allows orders to be made for

payment of costs, expenses and compensation after the

offence has been proved in prosecution proceedings.

Costs and expenses of investigation
The court can order payment of the costs and expenses

of the investigation of the offence (s 248 of the PEO

Act), which means the costs and expenses:

(a) in taking any sample or conducting any inspection,
test, measurement or analysis, or

(b) of transporting, storing or disposing of evidence,

during the investigation of the offence.31 In order to

sustain a claim under s 248 for investigation costs, there

must be a relevant nexus between the facts that pertain

to the charges to which a plea of guilty has been entered,

and the claim for costs sought to be recovered.32

Monetary benefits
Section 249 of the PEO Act provides that the court

may order the offender to pay, as part of the penalty for

committing the offence, an additional penalty of an

amount that the court is satisfied, on the balance of

probabilities, represents the amount of any monetary

benefits acquired by the offender as a result of the

commission of the offence. Relevantly, there is no limit

to the amount that the Court can impose as an additional

penalty under this section.

Additional orders
Section 250 of the PEO Act allows the Land and

Environment Court to order the offender to:

(a) publicise the offence and its environmental and

other consequences and any other orders made

against the person;

(b) notify specified persons of the offence and its

consequences and of any orders made;

(c) carry out a specified project for the restoration or

enhancement of the environment for the public

benefit;

(d) carry out a specified environmental audit of activi-

ties carried on by the offender;

(e) pay an amount to an organisation for a specified

project for the restoration or enhancement of the

environment or for general environmental pur-

poses;

(f) attend a course specified by the court, or to cause

employees or contractors of the offender to attend;

and

(g) establish a training course for employees or

contractors of the offender.

The court can order the offender to carry out any

social or community activity for the benefit of the

community or persons that are adversely affected by the

offence (a restorative justice activity) that the offender

has agreed to carry out. Restorative justice is a way of

responding to criminal behaviour by balancing the needs

of the community, the victims and the offenders. In order

for a restorative process to achieve its objectives, there

must be voluntary participation by the victim and by the

offender.

Choose your jurisdiction
A Council should consider a range of factors before

deciding whether to commence proceedings in the local

court or the Land and Environment Court. A consider-

ation of these factors suggests that prosecutions will

continue to be on the rise in the local court.

1. In Harris v Harrison33 the Court of Criminal

Appeal held that the fact that the offence could

have been prosecuted in the local court (as the

total sentence imposed did not exceed the juris-

dictional limit of the local court) was a highly

significant sentencing factor.34 The court also held

that costs should be assessed on the basis that the

proceedings were brought in the local court.35

This case reinforced similar sentiments expressed

by the Court of Criminal Appeal in E PA v Barnes36

and is likely to encourage more council prosecu-

tions to be brought in the local court.

2. In February 2012, the local court’s jurisdictional

limit for issuing a penalty under the PEO Act

increased from $22,000 to $110,000.

3. The penalty set out in penalty notices has increased

significantly from August 2014 for offences under

the PEO Act, and from August 201537 for offences

under the EPA Act. Defendants are more likely to

appeal against penalty notices where the amounts

are more significant. These appeals result in a

hearing in the local court. As a result, the number

of hearings in the local court is likely to increase.

However, a council will be obliged to commence

proceedings in the Land and Environment Court if it

wishes to obtain a particular order, for example any

order under Pt 8.3 of the PEO Act (and which includes

the new orders that the court can now make for breaches

of the EPA Act), or a Utilities Order against a brothel.38

One downside of prosecuting in the local court is the

lack of consistency between and within local courts in

both their approach to the prosecution and in sentencing.

There are 132 magistrates in NSW. Their decisions are

not routinely published. This increases the risk of

inconsistency in sentencing. Further, the approach of

various magistrates in conducting a prosecution can be

widely different.
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Microbeads as a subset of marine plastic
pollution: legal and regulatory issues
Ellen Geraghty and Sarah Waddell NATIONAL ENVIRONMENTAL LAW ASSOCIATION

Introduction
Marine plastic pollution (MPP) has recently been the

subject of a Commonwealth Senate Inquiry.1 It is found

in approximately 75% of debris along the Australian

coastline2 and largely comes from domestic land-based

sources.3 One focus of the inquiry was pollution by

microplastics, which are variably defined as 1 or 5 mm

or smaller in size and either begin their life as microplastics

or are a result of the breakdown of macroplastics (plastic

bags, plastic water bottles, and so on). Microbeads,

which are the plastic beads used as an exfoliant in

personal care products such as body scrubs, face washes,

soaps and toothpastes4 are a type of microplastic marine

pollution which begins as microplastic.

This article:

• explains why microbeads are a problem, and the

governing legal and regulatory regime;

• considers the appropriateness of the voluntary

phase out of products containing microbeads which

has been proposed by the Australian government;

and

• recommends an immediate move toward a nation-

ally legislated ban on the manufacture, sale and

use of products containing microbeads.

The problem
MPP, as a broad category, presents a number of

problems which microbeads share:

• It does not degrade into naturally occurring com-

pounds, so the more it is produced and released

into the environment, the more it accumulates.5

• Its molecular format is inherently bioactive, leech-

ing toxic chemicals such as polychlorinated biphenyls

(PCBs), and dichlorodiphenyltrichloroethane (DDT)6

which are known to compromise immunity and

cause infertility in vertebrate marine life, even at

very low levels.7

• It can accumulate and concentrate toxic pollutants

at levels that are thousands of times higher than

those typically found in seawater.8 These pollut-

ants can then be sorbed from the plastic into

marine organisms when it is ingested.9

However, microbeads also pose a number of unique

problems because of their size:

• They are easily mistaken for food and so ingested

by fish and other aquatic species.10

• They are small enough to be ingested by inverte-

brates and so pass up the food chain through a

wide spectrum of marine species, causing harm

through long term bioaccumulation in a range of

organisms.11 (Such bioaccumulation of microbead

plastic may affect humans who eat seafood, how-

ever, this has not yet been proven or disproven.12)

• They easily become embedded in natural elements

such as sediments and plant matter, making clean-up

efforts costly and labor intensive,13 if not impossible.

Because of their function as exfoliants in rinse-off

personal care products, microbeads easily enter domes-

tic wastewater systems during the course of ordinary

use. The methods used to treat wastewater,14 including

filtration, do not remove microbeads.

Precise information about the volume and distribu-

tion of microbeads in Australia’s coastal and marine

environment is hard to come by. However, existing data

indicates that Australia’s eastern coast,15 including Sydney

Harbour, is heavily polluted by microplastics, in some

cases at levels far higher than those found at similar sites

overseas.16 Meanwhile, research in the United States has

estimated eight trillion microbeads are entering the

marine environment in that country everyday — an

amount that would cover more than 300 tennis courts.17

Assuming a similar per capita rate of consumption of

products containing microbeads in this country, this adds

up to a lot of plastic and one big problem.

The current legal and regulatory
framework in Australia

There is currently no law regulating products con-

taining microbeads at the Commonwealth or state/

territory levels in Australia.

The Commonwealth has responded to the issue of

MPP as part of marine debris18 which is listed as a key

threatening process under the Environmental Protection

and Biodiversity Conservation Act 1999 (Cth). In 2009,
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a Threat Abatement Plan (TAP) was prepared19 which

included a long list of action items for the Common-

wealth to either implement or coordinate over the period

from 2009 to 2014.

In reporting on implementation of the TAP action

items, the 2014 Progress Review report20 did not men-

tion microbeads, but highlighted the threat posed by

microplastic MPP more generally, stating:

Mean sea surface plastic concentration was estimated at
4256.4 pieces per km2, with a high prevalence of plastic
fragments smaller than 5 mm. This is consistent with other
regions of the world’s oceans, where microplastics were
found to be the most abundant type of debris in all types of
marine environment (Reisser et al. 2013).
Reisser et al. (2014) showed that millimeter-sized marine
plastics are providing a new niche for several types of
microorganisms and some invertebrates. The authors pro-
pose that this phenomenon has considerable ecological
ramifications.21

Awareness of the environmental threats posed by

microbeads in Australia has evolved rapidly. In Decem-

ber 2015, a meeting of Commonwealth, state and

territory Environment Ministers announced plans “to

secure a voluntary agreement from industry to phase out

microbeads in personal care, cosmetic and cleaning

products”22 over a period of 2 years following com-

mencement of the agreement, but no later than 1 July

2018.23 Since then Woolworths, Coles and Aldi have

each announced their commitment to phasing out microbeads

from their own-brand products by 2017,24 and a number

of other cosmetics companies, including Unilever,25

Beiersdorf26 and The Body Shop27 have also committed

the phase out of microbeads from their products. Com-

monwealth Environment Minister Greg Hunt has since

strengthened the Commonwealth’s position on this issue,

announcing in February 2016 that:

… if by 1 July 2017 it is clear that the voluntary phase out
will not achieve what is effectively a widespread ban on
microbeads, the Federal Government will take action to
implement a ban in law.28

What’s next for Australia?

National voluntary approach
While the Commonwealth, state and territory Envi-

ronment Ministers’ agreement to secure a voluntary

industry phase-out of products containing microbeads is

a step in the right direction, it is questionable whether

this approach will achieve a complete phase-out in the

time frame given by Minister Hunt and, indeed, whether

starting with a voluntary approach is the best way

forward.

A voluntary approach to reducing the proliferation of

single-use plastic bags, which was in place for a rela-

tively longer period of time than the proposed microbead

timeframe, had limited success. A voluntary Code was

endorsed by the Commonwealth Government and the

Australian Retailers Association (ARA) in 2003 with the

aim of reducing usage of single-use plastic bags by 50%

by 2005.29 Major retailers who signed the Code were to

be the subject of mandatory measures if they failed to

meet their commitments, which included a percentage

reduction in plastic bag use and recycling obligations.

Minor retailers were only required to reduce plastic bag

use as practicable. By the end of 2005, plastic bag use

nationally was reported to have reduced by 41–44%.30

A significant part of this reduction has been attributed

to the efforts of the ARA to recruit signatories to the

Code and monitor compliance.31 A structural change in

the second half of 2014, which impacted its ability to

manage the Code with respect to minor retailers, was

behind poorer than expected performance by that sector

during that period,32 and when the Code did not set

targets beyond 2005, plastic bag use began to rise again

in 2006.33

This experience indicates that a voluntary phase-out

is unlikely to be effective without defined targets and an

organisation with time and resources to recruit all

signatories and ensure compliance.34 Notably, a number

of states have since abandoned the voluntary approach

in favour of a ban; SA (2009),35 ACT (2011),36 NT

(2011)37 and Tasmania (2013)38 have legislated bans on

single-use plastic bags.39

There are both similarities and differences between

the story of plastic bag regulation and the challenge

posed by microbeads.

As with plastic bags, in theory, microbeads could be

phased out by drawing up a Code of Practice, to be

overseen by the ARA, to prevent retailers from stocking

such products. A Code of Practice could also be drawn

up to phase out and eventually prohibit the manufacture

of products containing microbeads. Such a Code of

Practice might be overseen by Accord Australasia,

which is the peak national industry association repre-

senting manufacturers and suppliers of hygiene, cos-

metic and specialty products, their raw material suppliers

and service providers.40

These may appear to be satisfactory options for

voluntary elimination of these products — but the

ARA’s experience with plastic bags has shown that a

Code of Practice requires significant time and effort to

implement and even then the projected results are not

guaranteed.

It could be argued that phasing out microbeads in

personal care products differs from phasing out plastic

bags as it requires a reformulation of existing products

which may involve significant time and expenditure by

manufacturers,41 and so once such products have been
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reformulated, manufacturers would be unlikely to rein-

troduce microbeads to such products. This appears to be

an argument in favour of a voluntary approach, however

the time and expense involved in reformulating such

products could prove a significant disincentive to manu-

facturers undertaking that process; only a strong mea-

sure such as a ban is likely to overcome this, although

special consideration may need to be given to the

position of small manufacturers where they face any

particular barriers.42

These reasons support the adoption of a ban on both

the manufacture and retail of products containing microbeads,

with a defined lead-in period but without the need for an

interim voluntary compliance approach.

Responses from the UN, North America and
Europe

Last year the United Nations Environment Program

recommended the phase out and eventual ban of microplastics,

including microbeads, in all personal care and cosmetic

products,43 while responses to the issues posed by

microbeads in North America and Europe to date favour

legislative bans as an immediate solution or the final

step in a phase out process.

Of particular significance is the Microbead-Free Waters

Act of 2015 (US).44 Its stated goal is to prevent

microbeads from entering waterways across the US and

to preempt state and local laws relating to microbeads in

order to “ensure certainty for manufacturers and other

job creators across the country”.45 This legislation

amended the Federal Food, Drug, and Cosmetics Act (21

U.S.C. 331) to provide for a prohibition against “the

manufacture or the introduction or delivery for introduc-

tion into interstate commerce of a rinse-off cosmetic that

contains intentionally-added plastic microbeads”.46 The

prohibition is applicable from 1 July 2017 with respect

to manufacturing and from 1 July 2018 with respect to

introduction or delivery for introduction into interstate

commerce.47

Canada is currently in the process of instituting a

legislative ban on microbeads of less than 2 mm (rather

than the originally proposed 5 mm) in size by adding

them to the list of toxic substances under the Canadian

Environmental Protection Act 1999 (CA) and making

regulations under that Act to ban the manufacture,

import and sale of products containing them.48

Meanwhile, the impetus in favour of a ban on

products containing microbeads is building in Europe. In

June 2015 the Netherlands, Sweden, Luxembourg, Bel-

gium and Austria called upon the European Union to

implement a ban on the use of microbeads in personal

care products.49 In October 2015, Cosmetics Europe (an

association representing over 4000 companies and asso-

ciations in the cosmetics and personal care industry)

recommended that its members discontinue the use of

microbeads in cosmetic products by 2020.50 In 2016, a

petition to the UK Government to ban microbeads in

cosmetics gained over 140,000 signatures in just over

three weeks51 and the UK has since called for the

European Commission to ban their use in detergents and

cosmetics, and has indicated that if the European Com-

mission will not act the UK is “open to … acting

unilaterally” to implement such a ban.52

Towards a national ban on products containing
microbeads

In Australia, the supportive mechanisms for a ban

against microbeads must be carefully considered. An

avenue for the Commonwealth Government is available

under the Product Stewardship Act 2011 (Cth), whose

objects include reducing the impact that substances

contained in products have on the environment, through-

out the lives of those products.53 Regulations passed

under this Act could “prohibit … the manufacture,

import, export, distribution or use”54 of products con-

taining microbeads.

In order to be the subject of a mandatory product

stewardship requirement under this Act, the proposed

class of products must satisfy the product stewardship

criteria,55 which require that:

(a) the products in the class [be] in a national market;

and

(b) …

(iii) there is the potential to significantly reduce

the impact that the products have on the

environment, or that substances in the prod-

ucts have on the environment …56

Products containing microbeads satisfy both these

criteria. However this approach does have at least one

limitation: the Minister must notify any class of products

in relation to which the Minister is proposing to consider

the appropriateness of some form of regulation or

accreditation at least 12 months before regulations may

be made in relation to that class of products.57

In this case, the Minister notified “plastic microbeads

and products containing them” in its 2016–17 Product

List,58 which means that a ban cannot be implemented in

relation to this class of products under this Act before

1 July 2017 — which is also the date at which the

government has said it will decide whether or not

legislative intervention is required. However this also

means that if voluntary action to that date is unsatisfac-

tory, a ban could be instituted immediately on or soon

after that date.
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Conclusion
Personal care products containing microbeads present

a significant, yet discrete, problem. While the agreed

voluntary phase-out through to July 2017 is a positive

move, it is unlikely to be sufficiently successful to render

a legislative ban unnecessary. Consideration of a more

comprehensive solution involving a ban is justified at

this stage. In this respect, the Commonwealth Govern-

ment’s inclusion of “plastic microbeads and products

containing them” on the 2016–17 Product List is a

welcome step towards a nationally legislated ban on the

manufacture, sale and use of products that contain

microbeads under the Product Stewardship Act, and one

which gives manufacturers and retailers time to adapt

their product ranges but also treats this issue as a matter

of priority.

Finally, it should be remembered that microbeads are

not the most significant cause of microplastic pollution

in the marine environment. Fibres from synthetic fleeces59

loosened during laundering,60 nurdles61 and the end

products of macroplastic degradation (including the

degradation of plastic bags) also contribute microplastic

pollution to the marine environment. Microbeads are

only a small part of a much larger problem but devel-

oping an approach to prevent pollution from these tiny

beads could help lead the way to a far more effective

national approach to marine plastic pollution more

broadly.

Ellen Geraghty

National Environmental Law Association

Sarah Waddell

National Environmental Law Association
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What does the Paris Agreement and the 2016
Federal Election mean for Australia’s climate
policy?
Jeff Lynn and Sophie Westland ASHURST AUSTRALIA

Introduction
The Paris Climate Conference concluded on 12 Decem-

ber 2015 with the parties to the UNFCCC reaching the

Paris Agreement which aims to keep the increase in

global temperatures to “well below” 2° C and achieve

zero net emissions in the second half of this century. To

meet this goal, emissions reduction policies are being

developed that contemplate emissions reductions out to

2050 in the order of 50–80% (or more) based on a

baseline year (which varies but is most commonly 1990

or 2005). These targets are very unlikely to be met if

carbon-based energy continues to dominate stationary

energy production and transport in the form we use them

today.

Australia has committed to cut emissions by 26–28%

against 2005 levels by 2030. This is a relatively unam-

bitious reduction compared to other “like” countries, but

it will still require Australia to transform its economy

away from being highly energy-emissions intensive in

order to meet it. Regardless of the result of the Austra-

lian federal election in 2016, we will see a period of

increasing policy focus on reducing Australia’s emis-

sions, so Australia can meet its 2030 target and beyond.

These challenges raise questions such as: is the

current “direct action” policy capable of meeting this

task? And what might the implications be for different

sectors of the economy, in particular the energy, trans-

port and industrial sectors?

Executive summary

• There were 160 domestic pledges (known as

“intended nationally determined contributions” or

INDCs1) submitted to the United Nations (UN) by

the commencement of the Paris Conference of

Parties which covered 187 countries and more

than 98% of the world’s greenhouse gases (GHG)

emissions. The voluntary INDCs allow each state

to set their strategy for achieving emissions targets

but each state must undertake a “refresh” at least

every 5 years in order to implement a more

ambitious INDC. Significantly, the world’s major

emitters, China and the United States (US), both

submitted reasonably ambitious INDCs after reach-

ing a historic agreement in 2014 to cooperate on

joint emissions reductions. Consequently, Austra-

lia can no longer rely on the argument that other

countries are doing nothing to justify inaction in

Australia.

• If the Paris Agreement targets are to be achieved,

it seems that both the total volume of carbon based

energy consumed, and its proportionate share of

the global energy mix, will need to fall signifi-

cantly in the next few decades. However, it is

possible that low emissions technologies such as

carbon capture and storage (CCS) could play an

increasing role in reducing GHG emissions from

carbon based energy, and slow the trend away

from carbon based energy. The focus on “net

emissions” in the Paris Agreement also highlights

the importance of forests as carbon sinks and it is

likely that the implementation of the Paris Agree-

ment will see increased support for the protection

and enhancement of forests under the REDD+2

mechanism.

• Recent studies have shown that out of all devel-

oped countries, Australia has the most work to do

to achieve its 2030 target.3 Policy development

will therefore be needed across a number of

sectors. This will have cost implications for some

sectors (such as energy and resources), but bring

significant opportunity to others, such as energy

efficiency in buildings, clean transport, renewable

energy and clean technologies in industry.

• It was expected that there would be more oppor-

tunity for renewable energy development in Aus-

tralia under the leadership of Malcolm Turnbull. In

the past, the Prime Minister has supported renew-

able energy and market based mechanisms for

reducing emissions. Many commentators argue

that winning government in the federal election

will give him the mandate to pursue his own

climate change agenda.
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• Australia’s climate policies will need to better

align with its energy policies if we are to decarbonise

our economy. Whether through regulation or mar-

ket measures, strong disincentives will be required

on emissions produced from burning of fossil-

fuels. Many energy companies have already diver-

sified their asset portfolios to manage the risk that

they will be left with stranded assets.

Background

Paris Summit
In November and December 2015, most of the

world’s leaders gathered in Paris for the UN Climate

Change Summit (Paris COP). The Paris COP was

charged with the task of reaching a comprehensive

global agreement on the reduction of greenhouse gas

emissions, in order to keep the increase in global

temperatures to below the 2 degree target which was set

at the 2010 Climate Change Summit in Cancun, Mexico.

The task these leaders faced was significant. The

emissions reductions necessary to achieve the target are

substantial and require a rapid transformation of the

economic foundations of the modern economy. The

Paris COP was the most significant international climate

change summit since the Copenhagen Summit in 2009.

The lead-up to the two events was in stark contrast.

Copenhagen was burdened with a degree of expectation

that, in hindsight at least, was unreasonable given the

complexity of the issues and the distance between the

starting positions of the key players. Mindful of the

lessons of Copenhagen, commentators and policy mak-

ers were cautious in their predictions regarding the

likely outcome of the Paris Summit.

However, the climate policy landscape moved sig-

nificantly since Copenhagen. Most notably, the Chinese

position transformed from one of opposition to any type

of constraint on Chinese emissions growth to an increas-

ing position of global leadership. In the lead up to the

Paris COP, China announced its carbon dioxide levels

will peak by 2030 and it will introduce a national

emissions trading scheme in 2017. The shift in China’s

position, and the increasing ambition of the US position

under President Obama, were critical to the success of

the international emissions reduction agreement reached

in Paris.

While current indications suggest that the Paris Agree-

ment is not ambitious enough to put the world on track

to achieve the 2 degree target, it is likely to promote

unprecedented contributions from all of the major emit-

ting nations, including the emerging economies. Although

the emissions reduction commitment of each country is

not binding at international law, the Paris Agreement

contains a legally binding mechanism for review and

revision of these commitments. Therefore, the achieve-

ment of the Paris Agreement commitments will depend

upon parties taking increasingly strong action to reduce

their domestic emissions and to promote the protection

and enhancement or development of carbon sinks such

as forests and CCS.

Australia’s emission reduction targets

In August 2015, the Australian Government announced

a 2030 emissions reduction target of 26–28% based on

2005 levels. This figure has been cautiously welcomed

by many commentators as both meaningful and achiev-

able but criticised as inadequate by others. By most

measures it places Australia at the back of the field in

relation to other comparable developed countries, and so

is likely to represent a floor under Australia’s 2030

target, but not necessarily a ceiling.

Notwithstanding criticism of the Australian target, it

still represents a significant reduction in Australia’s

emissions trajectory. To meet this target, Australian

emissions would need to fall from approximately 565

million metric tons of carbon dioxide equivalent (Mt

CO2-e) in 2014–2015 to between 438–450 Mt CO2-e

per annum in 2030. The Australian Government’s own

emissions predictions, published in March 2015, sug-

gested that based on current policy settings Australian

emissions would likely increase to approximately 724

Mt CO2-e by 2029–30, some 280 Mt CO2-e per annum

more than the recently adopted target.4 The cumulative

emissions task for Australia to meet its 2030 target is

approximately 1.5 billion tonnes of CO2-e abatement.

Additionally, given the otherwise predicted strong upward

trend in Australia’s emissions, the actual volume of

abatement required to achieve Australia’s target is greater

than that of many other countries that have committed to

steeper emissions reductions in percentage terms. An

assessment undertaken by the non-governmental organisa-

tion, Carbon Tracker, found that:

Australia stands out as having not just one of the weakest

of the climate targets put forward by an industrialised

country, but also for having the weakest policies, with the

largest gap between current policy and the INDC (intended

Nationally Determined Contribution) target …5

It follows that in order to achieve the Australian

Government target, Australian emissions need to fall to

an annual figure approximately 120 Mt CO2-e below

our current annual level or about 280 Mt CO2-e per

annum below where the government itself predicted in

March 2015 our emissions would be by 2030.
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Emission reductions of this scale are unprecedented

in the Australian context and will not be achieved

without significant actions in each of the major emitting

sectors of the Australian economy. It is clear that

Australia’s energy and climate policies will need to

become closely aligned, just as they are in other major

economies such as the US, China and Europe.

It may, of course, be possible to access significant

volumes of international abatement in order to address a

portion of Australia’s abatement challenge. Abatement

in this context could mean access to global mechanisms

to reduce emissions which create international carbon

credits. The unknown in this context is the price at

which such abatement may be available in the period

beyond 2020. If the increase in global emissions targets

creates an increase in demand for abatement, it is not

certain that the current very low prices of international

abatement will persist.

Australia’s climate policy
It is clear that significant domestic policy develop-

ment will be required for Australia to achieve its current

2030 emissions target. The government signature policy,

the Emissions Reduction Fund (ERF), is budgeted to

spend $2.55 billion to acquire the 420 Mt of CO2-e

abatement estimated for Australia to meet its 2020

emissions target of a 5% reduction of emissions based

on 2000 levels. To date, the government has entered into

309 carbon abatement contracts to acquire 143 million

tonnes of abatement for a total cost of $1.7 billion. The

results of the most recent reverse auction were announced

on 5 May 2016 and contracts were awarded for 50.5

million tonnes of abatement at an average price of

$10.23 per tonne.

If the Australia’s cumulative 2015–2030 emissions

abatement task represents approximately 1.5 billion

tonnes CO2-e, and the Australian budget remains con-

strained, the prospect of any government obtaining an

electoral mandate to utilise public funds on the scale

necessary for an ERF to achieve Australia’s emissions

target seems improbable.

The other key plank of the Australian Government’s

carbon policy is the so-called Safeguard Mechanism

which entered operation on 1 July 2016. Minister Hunt

stated that the Safeguard Mechanism is explicitly intended

to stop “rogue companies” from increasing their emis-

sions in circumstances that would undermine the achieve-

ments of the ERF. The Safeguard Mechanism will

operate by imposing a facility level emissions baseline

on facilities with direct emissions of more than 100,000

t CO2-e per annum. If a facility exceeds its baseline

(and, in the case of the grid-connected electricity gen-

eration sector, a sector wide baseline is also exceeded)

there is the potential for a penalty to be imposed on a

facility operator. However, the manner of setting the

baselines in the proposed rules on the Safeguard Mecha-

nism,6 including the rules that will apply to new facili-

ties, expanded facilities and facilities that experience

emission fluctuations unrelated to production levels, and

the absence of a mechanism for reducing baselines over

time, indicated that the Safeguard Mechanism is demon-

strably not designed to drive emission reductions from

covered facilities.

The ERF and the current state of the Safeguard

Mechanism, coupled with a 33,000 Gigawatt-hour (GWh)

Renewable Energy Target are not capable of delivering

emissions reductions on the scale required to meet

Australia’s 2030 target. Additionally, the Coalition policy

does not directly address the issue of retiring Australia’s

fleet of coal fired generators which is an important

consideration given the high proportion of Australia’s

total emissions coming from the energy sector. As the

report by NewClimate Institute concluded: “Australia

stands out as having the most work to do of any

industrialised country to achieve its already inadequate

climate target”.7

How will climate change policy develop in
Australia?

As we look forward, the issue for Australian busi-

nesses after the Paris COP is, what will Australia’s

carbon policy future look like? What mix of policies are

future governments going to pursue in order to achieve

our 2030 target?

This year we have seen that for the fourth federal

election in a row, carbon policy is a key feature of the

election campaigns for both major parties.

The Australian Labor Party (ALP) has adopted a

2030 emissions reduction target of 45% against 2005

levels and a goal of 50% renewable energy while

refusing to endorse either the ERF or the Safeguard

Mechanism. The ALP’s alternative carbon policy includes

reviewing the National Electricity Market to align its

rules and objective to the goal of decarbonisation, a

mechanism to facilitate the orderly retirement of coal

fired generation and significantly, the phased introduc-

tion of an emissions trading scheme (ETS). The ALP’s

policy highlights the need to develop a framework to

transition the economy which balances the need to

replace the most emissions intensive generators with

cleaner power sources against the need to ensure overall

reliability and affordability of supply in the market.

The position of a future Coalition Government is less

certain. Malcolm Turnbull’s personal views on climate

change policy are well known. He supports carbon

pricing as the most effective form of reduction. How-

ever, it has become clear that as part of his deal with the

National Party to secure the prime ministership, he
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agreed not to alter the Coalition’s existing policies.

Therefore, the government remains publicly committed

to the ERF and the Safeguard Mechanism for the time

being. Minister Hunt has confirmed that the original

$2.55 billion allocation for the ERF will be replenished

in the 2017 budget, for the period beyond 2020 and that

he expects the ERF to remain a key element of the

Coalition’s climate policy as far out as 2030. However,

this policy will still need to evolve to result in the

emission reductions required for Australia to meet its

targets and to be internationally credible.

The most coherent policy trajectory for the Coalition

to adopt would see the Safeguard Mechanism evolve

into a true “baseline-and-credit” trading scheme. The

Safeguard Mechanism already contains many of the key

features such a scheme would require, although criti-

cally it lacks a mechanism for reducing facility baselines

over time. Such a mechanism would drive economy-

wide emissions reductions or become a mechanism for

the operators of facilities whose emissions are below

their baseline to create and trade permits. A baseline-

and-credit scheme has the potential to give rise to the

same issues regarding international competitiveness that

complicated the design and implementation of the Clean

Energy Act 2011 (Cth). Preventing this however is the

fact that under a baseline-and-credit scheme a facility

operator is only required to acquire and surrender

permits to cover the gap (if any) between its facility

baseline and actual facility emissions, and not surrender

permits for each tonne of emissions as required under

the Clean Energy Act, will tend to decrease the financial

impost of the scheme on liable entities. Given it may be

introduced in the context of increasingly widespread

global efforts to reduce emissions, including among

many of our key competitor nations, may also tend to

limit the competitive impact of such a scheme.

Although the ALP Opposition has gone further than

the Coalition, many details its election policy are still

unknown with the policy to be developed during the

2016–19 parliament, if elected. Its promise to reintro-

duce an ETS suggests they may seek to re-legislate the

Clean Energy Act but with the inclusion of a transition

period and direct move to a flexible pricing mechanism.

A third policy option which has attracted surprisingly

little public comment to date is the direct regulation of

emissions at source. The failure of the Obama adminis-

tration to secure the support of Congress for a national

market based response to climate change has seen

President Obama rely on the range of executive powers

he has to direct the Federal Environment Protection

Authority to regulate emissions at source. The Clean

Power Plan, which sets emissions standards for both

new and existing power stations, exemplified the Presi-

dent’s approach. Each of Europe, Japan and the US has

significantly stricter new vehicle emission standards

than currently apply in Australia. The end of local

vehicle manufacturing in 2016/17 is likely to increase

the political willingness to contemplate stricter stan-

dards in Australia. Building energy efficiency is another

area where significant, relatively low cost, emissions

reductions are available.

From an international perspective, the Paris Agree-

ment contemplated the creation of a number of instru-

ments or mechanisms to support the achievement of the

“well below 2 degrees” target such as a new sustainable

development mechanism (as distinct from the existing

Clean Development Mechanism). The Paris Agreement

did not provide details of how this mechanism would be

developed or implemented. Any future Australian gov-

ernment will need to continue developing its carbon

policy in a way that engages with the evolution of the

implementation mechanics to be developed under the

Paris Agreement.

Going forward, it is clear that the Coalition Govern-

ment’s past rhetoric about other countries not acting on

climate change no longer applies. To meet our 2030

emissions reduction target, Australia will need to imple-

ment a range of policies across a number of sectors in

order to decarbonise its economy. There will be increas-

ing pressure internationally to do so as the momentum

for stronger action on emission reductions builds after

Paris.

Jeff Lynn

Partner

Ashurst Australia

Sophie Westland

Lawyer

Ashurst Australia

Footnotes
1. INDC’s are non-legally binding mitigation pledges that Parties

to the Paris Agreement. They act as the primary means for

governments to communicate internationally the steps they

intended to take to address climate change domestically.

2. REDD+ refers to the activities to reduce emissions from

deforestation and forest degradation and the role of conserva-

tion, sustainable management of forests and enhance of forest

carbon stocks in developing countries which is directly refer-

enced in Art 5 of the Paris Agreement.

3. Climate Action Tracker, Australia set to overshoot its 2030

target by a large margin, 27August 2015, www.climateactiontracker

.org.au.

4. Australian Government, Environment Department, Australia’s

Emissions Projections 2014–5, www.environment.gov.au.

5. Climate Action Tracker, above n 3.
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6. The final policy details will be set out in the following

legislative instruments:

• National Greenhouse and Energy Reporting (Safeguard

Mechanism) Rule 2015;

• National Greenhouse and Energy Reporting Amend-

ment (2015 Measures No 2) Regulation 2015; and

• National Greenhouse and Energy Reporting (Audit)

Amendment Determination 2015 (No 1).

7. Quoted by Recklev S, Carbon Pulse, Australian nowhere near

meeting inadequate target, 27 August 2015, www.carbon

pulse.com.
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Negotiating EPBC Act Approvals — an industry
perspective
Cormac Farrell AURECON

Introduction
One of the most unique aspects of the Environment

Protection and Biodiversity Conservation Act 1999 (Cth)

(the EPBC Act) is that it provides a legal framework for

decisions based on ecological and heritage values. While

a great deal has been written about the legal and political

aspects of the Act, there is less information on the

practical mechanics of negotiating and managing the

approval process. In particular the negotiation of approval

conditions has the potential to create a significant

ongoing management burden for proponents, commit-

ting them to long term monitoring, offsetting and transloca-

tion programs. An analysis of approvals from the previous

12 months identified a subset of common areas where

approvals are conditioned. Several of these have specific

technical standards attached to them that may not be

apparent to project proponents when negotiating approval

conditions with regulators. This paper identifies the most

commonly encountered issues with these approval ele-

ments and the aspects that need to be considered before

these measures are offered as part of approval condi-

tions.

How does it affect you?

• The conditions attached to the EPBC Act approv-

als can require significant scientific work to be

undertaken, and legal practitioners may not be

properly equipped to advise their clients on these

aspects.

• The systems required to manage complex approv-

als can also be complex and technically challeng-

ing, however a range of guidance materials are

available.

• This article highlights the key aspects that need to

be considered, and some of the resources available

to assist.

Background
A person (an individual or a body corporate) must not

take an action that has, will have or is likely to have a

significant impact on any of the matters of national

environmental significance without approval from the

Australian Government Minister for the Environment

(the Minister). Following referral and assessment, the

Minister has the option of approving the action, refusing

approval outright or approving subject to enforceable

conditions.

Approvals granted under the EPBC Act are tailored to

individual projects, however, there are several common

elements that can inform future approvals. It is a

common and established practice for the Department of

the Environment to consult with proponents during the

development of conditions. While some may see this as

a potential weakness should the Department of the

Environment be influenced by representations, it is also

a requirement of any decision that the economic and

social aspects be taken into account (EPBC Act, s 136.1.b).

Imposing a condition of approval that is unworkable or

financially ruinous would arguably breach this require-

ment. There is also the need for the Minister and the

proponents themselves to demonstrate that community

expectations have been met — often referred to as the

social licence to operate.

Methods
Public notices on key decision points are published

on the Department of the Environment’s website. This

includes decisions on referral, assessment approach, and

approvals. The signed notices of decisions to approve

projects also include any conditions attached to the

approval.

The department’s online database was interrogated to

obtain a sample of decisions where actions were approved

with conditions covering 12 months from April 2015.

The decisions covered a range of industries including

mining, industrial facilities, transport and residential/

commercial land development. A total of 54 approvals

with conditions had been issued in this period, and the

conditions of approval were checked against the follow-

ing categories:

• controlling provisions requiring approval under

Pt 3 of the Act;

• requirements for additional surveys or monitoring

of the environment;
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• requirements to prepare environmental manage-

ment plans;

• payments to compensatory schemes;

• requirement to offset impacts;

• requirement to translocate species; and

• requirement to publicly publish survey results,

plans and reports.

The results were tabulated into a spreadsheet and the

percentage of projects that fell into each of the above

categories was calculated. The results and experience

with potential issues that could arise when negotiating

EPBC Approvals is described below. The discussion has

been informed to a large degree by the experience within

Aurecon when negotiating approvals on behalf of cli-

ents, or when answering requests for information by

proponents.

Controlling provisions
The overwhelming majority of project controlling

provisions related to listed threatened species and endan-

gered communities (EPBC Act, s 18). Conditions relat-

ing to this matter of National Environmental Significance

were included in 98% of approvals issued in the past

year. The next most common controlling provision was

listed migratory species, which accounted for 35% of

approvals. Water resources in relation to coal seam gas

and large coal mining developments were the next most

common controlling provision, included in 17% of

approvals, however these are targeted at larger develop-

ments in one specific sector, and are not as representa-

tive of general approval conditions (Department of the

Environment, 2014).

Additional surveys
Additional surveys of species, habitat or environmen-

tal attributes such as groundwater were included in 61%

of approvals. This was often combined with the require-

ment to prepare a management plan or Environmental

Management System (EMS) to respond to the results.

Where there is doubt over the actual extent of a species

across a site, the Minister or delegate can require

additional surveys to be completed prior to parts of an

action starting construction. This is particularly the case

where the future presence of the threatened species on a

site is uncertain, such as where suitable habitat exists but

is not being occupied. This approach is also particularly

suited to stage approvals, where the entire site will not

be occupied by the development before surveys can be

completed.

There are a range of requirements included in a

formal condition to undertake surveys, and proponents

need to be aware that this can be a rigid and costly

commitment. Surveys must be scientifically valid, and

this means that they often have to be taken at a particular

time, and at a specified level of effort. In addition there

are safety and animal welfare aspects of these programs

that must be taken into account.

The single most useful resource when trying to

determine the accepted methods for undertaking a sur-

vey is the Species Profile and Threats (SPRAT) Database

maintained by the Department of the Environment.1

When negotiating approval conditions, or when consid-

ering whether to propose surveys as a mitigation, pro-

ponents should check survey requirements here. It provides

a consolidated list of state and Commonwealth policies,

often including specific guidance on survey methods.

Timing of surveys
A very common issue at both the assessment and

post-approval stage is the timing of surveys. A wide

range of species listed under the EPBC Act are unde-

tectable for significant parts of the year. This may be due

to physical absence from the site for migratory species,

through to plants or animals that spend a portion of their

lifecycle underground or highly camouflaged. A good

example is the golden sun moth (synemon plana), which

is a critically endangered species found in undisturbed

native grasslands throughout NSW, Victoria and the

ACT. To adapt to predation and frequent fire, the species

has an extensive below-ground pupae stage, and is only

easily detectable when flying to mate on clear, sunny

days with low winds from November to January (Depart-

ment of the Environment, 2016).
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Figure 1: A female Golden Sun Moth, displaying the colouration that inspired the name

Survey intensity

The level of survey that constitutes valid sampling is

another area where there are specific technical standards

that may not be apparent to proponents, unless they have

reviewed the requirements for each species on SPRAT.

To continue the example of the Golden Sun Moth, for an

ecologist to create a valid survey of the species, a series

of transects through potential habitat must be walked at

100 m intervals on three separate days, between 10 am

to 3 pm, with clear sunny conditions and no wind. Moths

are not captured, but rather must be identified in flight

based on their size, colour and flight pattern, often at

distances of up to 30 m from the observer. Sourcing

suitably qualified ecologists to undertake these specialist

surveys can be a challenge for businesses, particularly

for those with limited experience in environmental

assessment. Each threatened species or endangered eco-

logical community typically has its own “set” of ideal

survey conditions, and these can be spread throughout

the year. Mapping these requirements out and assigning

resources is something that needs to be done before

approval conditions are accepted. Particular attention

will need to be paid to identifying “crunch” times in the

business when surveys are also due.

Safety and management of non-target species

One of the less-mentioned aspects of surveys that

incorporate trapping of fauna is the management of

non-target species. This is particularly the case for feral

species that contribute to key threatening processes such

as cats, foxes and carp. The release of feral or noxious

species may be undesirable or prohibited, requiring the

euthanasia and subsequent disposal of animals. Sites

may also contain Weeds of National Significance or state

significant weeds such as hawkweed (hieracium sp),

where there is a legal requirement to report and control

the spread of flora under state legislation such as the

Noxious Weeds Act 1993 (NSW) (NSW Department of

Primary Industries, 2015).

The safety of personnel is also a strong requirement

under workplace health and safety laws, particularly for

hazards that can be reasonably foreseen (Safe Work

Australia, 2011). Our experience with surveys for water

mouse (xeromys myoides) as part of approval conditions

requires careful management of the risk from crocodiles.

The survey method for water mouse requires extensive

placement and checking of traps in the intertidal zone of

mangrove forests. The traps are baited with fish, and the

survey requires careful checking of trap sites and regular

check-ins. Without task-specific safety controls there is a
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very real potential for surveys to breach workplace

health and safety legislation, even where no incident is

recorded.

Offsetting
Offsetting featured in 57% of approvals, making it

the second most common approval condition for propo-

nents to comply with. Offsetting covers measures that

are designed to compensate for unavoidable impacts on

the environment and often include the rehabilitation,

protection or even creation of habitat for listed species

and communities. The Department of the Environment’s

current policy is that offsetting arrangements should be

developed in the assessment phase, and it must be

demonstrated that these cover residual impacts after

normal controls have been applied (Department of the

Environment, 2012).

The policy also includes a spreadsheet to facilitate the

calculation of direct offset areas developed by the

Department of the Environment and accompanies the

EPBC Offsets Policy. The data inputs to this spreadsheet

demonstrate the high level of information needed, and

include:

• total area of ecological community;

• total area of habitat (for species);

• quality of habitat (10 point scale);

• total quantum of impact (% loss);

• birth rate of species (note: not known for many

species);

• mortality rate of species (note: not known for

many species);

• number of individuals;

• expected time horizon for offsets to be delivered;

• expected % chance that the values will be lost

without the offset; and

• expected chance of success of the proposed works

succeeding.

When combined with the survey timing and intensity

issues noted above, as well as the need to source suitably

qualified professionals over several years, these arrange-

ments can require significant planning and resources.

A related approach to offsetting is translocation,

where species are removed from one site and established

in suitable habitat outside of the impact zone. The

Department of the Environment released a policy state-

ment on translocation of species in 2013, and this

highlights many of the issues that can make approval

conditions problematic. The concept of moving a spe-

cies or other environmental asset away from the impact

zone is superficially attractive, however there are several

known areas of weakness including:

• mortality during collection/trapping;

• failure to establish in new location; and

• security of destination habitat.

The technical challenge and uncertain nature of

translocation means that this is a relatively rare approach,

and was included in only 2% of approvals.

Environmental Management Plans
The requirement to prepare an Environmental Man-

agement Plan (EMP) is another common element of

EPBC Act approvals, and featured in 37% of approvals,

and was almost always accompanied by a requirement to

publish the results of annual compliance checks (74% of

all approvals). While this is an increasingly common

component of general business practice due to cost

savings and social licence, this may still be a challenge

where required through an approval condition. The

Department of the Environment has guidelines for the

preparation of an EMP that covers objectives, reporting,

training and other standard requirements (Department of

the Environment, 2014).

In particular, the recommendation that businesses

create an environmental condition reference table that

outlines actions against each condition is a useful

approach. This also facilitates the scheduling of actions

such as surveys and condition checks.

Our experience has been that the Department of the

Environment does conduct regular audit checks for

compliance, making development of an EMP that can be

maintained for the life of the approval critical.

Conclusion
Approvals under the EPBC Act are highly concen-

trated around a relatively small number of matters of

National Environmental Significance. In particular, man-

aging impacts on species or ecosystems have featured in

almost all approvals granted in the past 12 months. The

conditions attached to approvals are by necessity focused

on scientific and technical approaches to manage poten-

tial impacts, and this places proponents taking a purely

legal view at a significant disadvantage. The analysis

reveals that both the letter of the approvals and the

policies that underpin them require detailed technical

expertise. This highlights the need for proponents to

ensure that they take a project management approach to

servicing their approvals. In particular proponents should

focus on:

• identification and scheduling of time critical ele-

ments, particularly surveys that are time limited;

• gathering sufficient resources for their environmen-

tal management systems, with a particular focus

on suitably qualified staff and allocation of time to

complete tasks; and
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• consistent management of peer reviews, prepara-

tion of reports and public reporting of compliance.

Once the actual approval has been obtained there is

sometimes a tendency for proponents to push environ-

mental management into the “other tasks” box that has a

lower focus than other parts of the business.

The hard technical standards that characterise the

majority of approval conditions present a significant risk

if not proactively managed. This provides a strong case

for moving the management of environmental approvals

out of the “other tasks” box and into the centre of

business management.
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Introduction
After 2 decades of cooperative governmental reforms

on water, Australia established a world-leading hybrid

governance system involving top-down regulation, water

markets and water planning with stakeholder coopera-

tion. Yet, with the abolition of the National Water

Commission (NWC) in 2015,1 there is a growing belief

that Australia may have “dropped the ball on water”.2 As

the Wentworth Group of Concerned Scientists affirmed

in 2014, “it appears that our Australian governments are

walking away from strategic water reform at the very

time when we should be preparing for the next inevi-

table drought”.3

Unfortunately, there are few signs that this situation

is improving. Since the passing of the Basin Plan 2012

(Cth) and the breaking of the millennium drought, there

has been little detailed intergovernmental direction about

the next steps in Australia’s water law and governance

journey.4 It is increasingly unclear how resilient Austra-

lia’s water reform blueprint (the National Water Initia-

tive) will be in the face of shifting political agendas,

growing complexity, reform fatigue, shrinking public

resources at state levels and the absence of an indepen-

dent oversight body like the NWC.

It is paramount that Australia maintains “good” water

law and governance given that the next few decades will

see major increases in Australia’s population and food

production (both dependent on water), as well as likely

water scarcity due to droughts and climate change.5

Further, even if support for the National Water Initiative

(NWI) were to continue, it is likely that major law and

policy reforms will still be needed if the Coalition

government’s 2015 White Paper vision of developing

northern Australia’s water resources is to be fully

realised.6

At this critical juncture, it is both significant and

timely to examine the challenges and future direction of

Australia’s water reforms. In light of these concerns, in

December 2015, the Faculty of Law and the Connected

Waters Initiative Research Centre at UNSW Australia

hosted a group of water law specialists to consider the

key successes and limits of Australia’s hybrid water

governance system, as well as to explore how best to

steer water governance towards a more sustainable

future path.

At the conclusion of the workshop, it was apparent

that although Australia has come a long way in water

management under the NWI, the design and implemen-

tation of this national reform does not appear sufficient

to meet future water challenges. Further reforms and

changes will be required and we believe the following

10 priorities should be considered and addressed by

governments, civil society and industries if we are to

achieve a sustainable water future for Australia.

1. Regulate the market to ensure equity,
enhanceefficiencyandprotecttheenvironment

To date, most attention and resources have been

focussed on water policy reforms at the national and

state levels, in particular the establishment of cap and

trade market systems based on sustainable yields. There

has been insufficient attention and resources directed

towards the implementation of this “top down” policy

approach on the ground. Educating water users so that

they understand the importance of complying with

extraction limits and enforcing laws where breaches

occur will help to provide a level playing field, to build

confidence in market systems and improve outcomes for

the community and the environment alike.7 Licence

transfers should be more closely regulated with a view

to mitigating secondary impacts on other water users
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and on ecosystems, and so that increases in the con-

sumptive portion of the former and new use are avoided.8

This will in turn increase trust among users and help

avoid unintended consequences. While national compli-

ance frameworks have led to improved action,9 the

federal funding for these reforms is coming to an end

and the gains will be squandered if further action is not

taken.

2.Extendmetering,monitoringandaccounting
There is substantial technology to improve telemetered

metering, monitoring and data collection across multiple

scales. While the Bureau of Meteorology and recent

national and state metering policies have made signifi-

cant strides,10 a renewed and extended policy and

implementation effort in this area would improve on-farm

water management, facilitate assessment of equivalence

between prior and new uses in transfers (above), enhance

compliance and enforcement while reducing market

transaction costs, and provide much more robust and

reliable information to assist with better strategic deci-

sion making, water efficiency infrastructure reforms11

and water planning (see below).12

3. Going beyond the limits of the market,
especially for managing groundwater

While the use of a cap and trade market approach is

a major achievement in the management of water in

Australia, it is not without its challenges. These include

limited trading in areas outside the Murray Darling

Basin, minimal trading in groundwater, and unintended

external impacts on social and environmental condi-

tions.13

While continuing reforms to reduce transaction costs

and unbundle land and water rights may be able to

address some of these limits, it is timely to consider

complementary policy and/or governance approaches

and how these can be accommodated within a “cap and

trade” system to produce good water outcomes.14 For

instance, given the uncertainties associated with ground-

water trading (eg, impacts on quality, levels and ground-

water dependant ecosystems),15 a national conversation

will be needed to consider the feasibility of new propos-

als and to identify international innovations such as

Audited Self-Management.16

4. Water buy backs
Local concerns and political interference in the pro-

cess of setting and implementing sustainable diversion

limits under the Basin Plan have created a range of

uncertainties, including the imposition of legislative

caps on water buybacks. This necessitates a reimagining

of environmental water transactions within the Murray

Darling Basin, which may include reconsidering the cap

on buybacks, strengthening rules around environmental

flows to ensure water for the environment (see below)

and opening up collaboration between government and

non-governmental actors in water transactions (eg, water

trusts and non-profit investment in environmental water

transactions). It will be critically important to design

regulatory environments that allow for both collabora-

tion between government and non-governmental actors,

in order to bolster water recovery efforts, as well as

institutional checks and balances to ensure sustainable

water management.17

5. New systems for dealing with cumulative
impacts

Future reform of the NWI needs to deal adequately

with the cumulative impacts of water extraction on

groundwater and groundwater-dependent ecosystems,

particularly from mining including of unconventional

gas (such as coal seam gas (CSG) and shale gas). To

date, state and national efforts have been evolving and

are subject to ongoing reviews (see eg, “water trigger”18

and state attempts to integrate CSG and mining activities

into water accounting and planning frameworks). How-

ever, laws and policies in most jurisdictions do not

adequately address this issue.19

Bioregional assessment is being undertaken across a

number of areas with a view to better understanding how

the cumulative impacts associated with CSG and coal

mining can be properly managed. However, it is crucial

that the knowledge acquired through this process trans-

lates into innovative and rigorous laws and policies

(which incorporate strategic planning, see below). This

should include an obligation to prohibit development

where there is a risk of irreversible damage to water

resources. It is also crucial that this sort of assessment be

undertaken in other mining-intensive areas, such as in

parts of WA and SA.

6. Protect environmental water
Law and policy should be amended to ensure envi-

ronmental water is protected as it moves through the

system, ensuring naturally occurring flows, or water

released from a dam for the purposes of achieving

specific environmental outcomes, can reach the desired

destination (such as a wetland or floodplain). Rules

protecting environmental water for groundwater-

dependent ecosystems need further development and

increased focus on implementation, taking advantage of

significant scientific advances in this area.
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7. Implement strategic planning
While significant progress has been made across

Australia in water planning, the evolution has been slow

and complicated, in part because the uncertainties we

confront are high and the water management challenges

complex.20 Acknowledging and addressing these chal-

lenges demands significantly improved strategic plan-

ning in future water reforms. Key issues will include:

• greater comprehension of surface/ground water

connectivity;

• building in capacity for adaptive management at

the outset;21

• accommodating the impact of climate change as a

driver of future policy reform and water infrastruc-

ture development. For example, the limits on

water consumption set out in the Basin Plan do not

take into account likely future climate scenarios.22

This is a risky policy decision and one which

could have disastrous consequences for farmers

and the environment alike as rainfall becomes

scarcer across parts of the Basin over the next few

decades;23 and

• developing the definition of property rights in

relation to water entitlements, in particular, whether

there should be greater consistency across state/

territory legislation.

8. Improve models and tools for
participation in water governance

National water reforms have emphasised a “top

down” policy approach. The focus of public participa-

tion in water governance has been either via water

markets or through non-binding techniques of consulta-

tion undertaken by decision-makers. The extent of

influence and genuine engagement by the broad range of

interests and stakeholders in the governance of water

resources has been at best uneven. Community, farming,

environmental and Indigenous actors can and do remain

disenfranchised in decision-making, in particular if they

have limited resources, organisation or legal rights. Yet,

engagement and effective participation is central to

justice in democratic societies. It is critical to the

inclusion of local and traditional knowledge that provide

the locus for context specific solutions. It is also central

to cooperative problem solving and innovation in water

management, and to building trust and satisfaction with

laws and plans.24 The latter is particularly important to

guard against further unwinding of water policy goals,

ensure more successful implementation and enhance the

legitimacy of the triple bottom line in water.25

The needs of public participation in decision-making

and governance will vary depending on the nature or

difficulty of the issue, its scale, its impacts and its

consequences. But the suite of participatory models and

tools will need to further mature and evolve, beyond

mere opportunities to be “consulted”, including reform

of third party rights to participate in or challenge

decisions on public interest grounds (such as environ-

mental sustainability or Aboriginal heritage protec-

tion),26 the development of “deliberative” democratic

procedures27 in appropriate circumstances, expanded

use of public inquiries and hearings, establishment of

“co-management” arrangements in others,28 and contin-

ued evolution of “water trusts”.29 These various models

and tools need to be backed up by both policy support

and legal mechanisms. Improving access to water data

(including information about water trades and compli-

ance with extraction limits) is also vital for building

community confidence in the system. Increased focus on

participatory and democratic approaches to water man-

agement provides substantial opportunities to improve

accountability, efficiency and justice.30

9.EnsurefullrecognitionofIndigenousinterests
Despite progress in NSW and the Murray Darling

Basin, engagement with Indigenous communities, and

the integration of their needs and concerns, including the

issue of native title water rights, has not been a priority

of existing national water reforms.31 This must improve.

In particular, it must come to the fore in relation to the

development of northern Australia where Indigenous

land tenure (land rights or native title) is highly signifi-

cant.32

10. Capitalise on successes and avoid past
mistakes if northern development is pursued

The challenge of developing northern Australia’s

water resources is to build on the strengths of water

reforms in the Murray Darling Basin, while minimising

the weaknesses. In addition, however, there are unique

issues such as Indigenous interests, sensitive ecological

resources such as free flowing rivers and vastly different

tropical weather systems. Northern development will

require all of the above priorities to be addressed in

order to avoid repeating past mistakes. As the former

commission chair of the NWC has stated:

We can avoid costly mistakes in the future by learning the
lessons of the past. Future generations should never have to
endure the social, economic and environmental costs of
another Murray-Darling Basin.33

We believe these 10 priorities are central to improv-

ing Australia’s approach to managing water. We offer

them with the aim of starting a much-needed conversa-

tion on the future of water governance in Australia.
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Review of the Victorian EPA — what may
change?
Jane Hall ASHURST AUSTRALIA

Background
On 1 June 2015, the Victorian Minister for Environ-

ment, Climate Change and Water appointed a Ministerial

Advisory Committee (MAC) to undertake an indepen-

dent inquiry into the Victorian Environment Protection

Authority (EPA). The MAC pronounced this as a “once-

in-a-generation opportunity to not just tinker at the

edges, but to reflect on what we think the fundamental

purpose and functions of the EPA should be”.1

The MAC’s final report was released to the public on

16 May 2016.2 The MAC has made 48 far reaching

recommendations, reflecting its conclusion that funda-

mental changes are needed to enable the EPA to address

the challenges of the future and meet community,

industry and government expectations.3 The govern-

ment’s response to the MAC’s final report is expected

later this year.

While we wait for the government’s response, it is

timely to understand why the MAC was established, the

scope of its inquiry, the themes arising from its consul-

tations, and how the MAC responded to those themes in

its recommendations.

The MAC
The MAC was comprised of three members: Penny

Armytage, Chair; Jane Brockington, Deputy Chair; and

Janice van Reyk. It released a discussion paper,4 received

over 200 written submissions, held 17 public consulta-

tion meetings, and was assisted by one Government

Reference Group, one Community and Industry Advi-

sory Group and numerous roundtable discussions.

Changing times
The EPA has been operating since 1971, under

environmental legislation conceived in 1970. It was, in

fact, the second EPA established in the world.5

While the Environment Protection Act 1970 (Vic)

(Act) was progressive legislation in 1970, it has since

been amended many times (often reactively as issues

have arisen). Compounding this, the landscape within

which the EPA and the Act operate has changed so

much, that new and different environmental challenges

are inadequately addressed.

These external changes include:

• Victoria’s rapid population growth and resulting

urban sprawl and densification, leading to a loss of

biodiversity, native vegetation and high quality

agricultural land, urban heat, noise and light pol-

lution impacts, as well as increasing transport

demands and emissions;

• growing resource consumption and waste genera-

tion, with resultant issues relating to the manage-

ment of waste streams, increasing costs of landfill,

illegal dumping and waste stockpiling;

• greenhouse gas emissions and resulting climate

change, more extreme weather events, bushfires,

rising sea levels, and the need to move to a low

carbon economy;

• the challenge of dealing with unlicensed diffuse

sources of pollution and cumulative environmen-

tal impacts as opposed to licensed larger point

source emissions;

• the closer association of housing with potentially

contaminated sites (brown field developments)

and industrial areas (buffer and encroachment

issues);

• the increasing importance of protecting water

supplies and catchments, especially in regional

areas; and

• the fast pace of change in science and technology,

as well as the community’s expectation of greater

regulator responsiveness and increased informa-

tion flows.6

There has also been an increasing recognition over

the years that our population and the environment need

better protection than in the past.

The EPA therefore needed to be reviewed in terms of

its role, powers, tools, governance and funding. Addi-

tionally, consideration needed to be given to how the

EPA can tackle the environmental challenges of today

and tomorrow to provide a healthy environment for all

Victorians.

Terms of Reference
As set out in the MAC’s Terms of Reference,7 the

MAC was tasked with inquiring into, reporting on, and
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presenting any recommendations and/or options that it

considered appropriate in relation to (in this order of

priority):

1. the EPA’s appropriate role in relation to public health
issues, including at least: community concerns such
as exposure to asbestos, chemicals and other pollut-
ants; the prevention and management of site con-
tamination, air quality, and water quality in rivers
and other waterways;

2. the Victorian community’s and industry’s expecta-
tions of the EPA as its environmental regulator;

3. the EPA’s appropriate role in protecting the environ-
ment;

4. the ability of the EPA to ensure that the principle of
environmental justice is adhered to, the environment
is protected for the benefit of the community, and
members of the community can be meaningfully
involved in, and access fair treatment through, envi-
ronmental regulation;

5. the ability of the EPA’s current governance structures
and funding arrangements to enable it to effectively
and efficiently discharge its powers, perform its
duties and implement its required functions;

6. the scope and adequacy of the EPA’s statutory
powers, and the effectiveness and efficiency of the
suite of tools available to and utilised by the EPA, in
enabling protection of the Victorian community and
the environment, particularly in light of recent, new
and emerging issues; and

7. any other matter reasonably incidental to these
matters above.8

The Victorian Government’s response to the state of

the Environment Report 2013 (released in May 2015)

also required the MAC to consider the EPA’s role in

regulating greenhouse gas emissions.9

In the past environmental protection has been seen as

conflicting with economic growth but the community is

starting to realise that these factors complement each

other.10 Consequently, the MAC was also tasked with

considering the best way to combine environmental

protection with economic viability and growing sustain-

able jobs in Victoria, including through improving

regulatory efficiency and minimising regulatory bur-

den.11

This was certainly no small feat for a MAC of three

members over a period of 9 months!

The emergent EPA?
Consultations with the community, industry, local

government and the Victorian Government and its agen-

cies revealed immense expectations of the EPA.

There was a consistent view of the need for a strong

EPA, which must redeem its credibility and trust with

the community by being more transparent, accountable

and independent. Submitters also thought that the EPA

needed to take leadership on key environmental issues,

advocate for Victoria in the national arena and develop

common goals and collaborative approaches to tackle

issues (including by promoting national harmonisation

of environmental laws).

However, two of the key dilemmas at the forefront of

the MAC’s deliberations were:

• the breadth of the scope of activities for the EPA

versus its need for depth of expertise and capacity

to deal with complex environmental challenges;

and

• the need for the EPA to take a strategic approach

versus providing a local presence (especially in

local areas). The MAC addressed the need for a

local presence by recommending the establish-

ment, funding and support of a new state-wide

network of local government environment protec-

tion officers, appropriately authorised under the

Act, to address localised pollution and waste

complaints.12

More specifically, there was general agreement in

numerous submissions that the EPA of the future should:

• have an obligation to inform the community of the

reasons behind decisions;

• have open and transparent conversations about the

impact of hazards (such as dust, odour and pollu-

tion) on public health;

• be publically accountable, through yearly report-

ing on performance;

• be better at consulting, engaging with and educat-

ing the community;

• apply the precautionary principle more rigorously

when making decisions;

• have clear roles and responsibilities, especially vis

a vis other agencies and have a clearly defined

legislative framework to carry out that role;

• be appropriately resourced to undertake those

tasks (issues noted include declining numbers of

EPA staff, increasing responsibilities for remain-

ing staff, and the need to proactively manage loss

of corporate knowledge);

• be science and evidence based with greater inter-

nal technical expertise (some extended this to a

source of expertise with a stronger research and

development role);

• have a strong core regulatory focus, with a tough

but flexible enforcement capability;

• be more confident, influential and authoritative as

a regulator;

• be empowered to use the tools it currently has, but

also look at refreshing its toolkit;

• utilise the full range of approaches available to a

regulator to be effective, including advising, edu-

cating, partnering and regulating;
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• have a greater focus on proactively preventing

pollution in a timely manner;

• place human health impacts at the core of its task;

• have a greater say in land use planning decisions,

especially in relation to buffers, planning scheme

amendments and the environmental effects state-

ment process, as well as being able to work more

collaboratively with local government; and

• take a risk based approach to allocating effort

which appropriately considers tolerance for risk

and cumulative risks, and which reduces red tape

(while acknowledging that taking a strict risk-

based approach can result in a disconnect from

community expectations, dissatisfaction with the

outcome and lack of trust).

In response, the MAC has recommended, as a prior-

ity, the creation of an Environment Protection (Estab-

lishment) Act. This would define, as a minimum, the

EPA’s:

• objective (to protect human health and the envi-

ronment by reducing the harmful effects of pollu-

tion and waste); and

• decision making principles, functions and corpo-

rate government arrangements (an independent

statutory authority with a Board as the governing

body and a chief executive officer).13

The recommended strong focus for the EPA in

relation to protecting human health was reflected in

many of the MAC’s recommendations, including the

recommendation that a consolidated and enhanced envi-

ronmental health capability for Victoria be created

within the EPA.14

The MAC also recommended that the EPA become a

more science-based regulator, including by introducing a

legislated Chief Environmental Scientist position within

EPA’s senior executive structure.15

In terms of the EPA’s interactions with other govern-

ment agencies, the MAC recommended establishing a

high level Environment Protection (Integration and Coor-

dination) Act to improve coordination and collaboration

across government on environment protection, and asso-

ciated public health issues.16

Rewrite the Act?
There was a consistent view in submissions that the

Act should be reviewed in its entirety as it is outdated,

inconsistent and difficult to navigate due to reactive

amendments made over the last 46 years. The MAC

recommended that the Act be comprehensively over-

hauled and modernised.17

There were calls for better integration between the

planning and environmental frameworks. An entire chap-

ter of the MAC’s final report is dedicated to taking a

strategic approach to land use planning,18 and the MAC

has recommended that a statutory trigger be created to

require responsible authorities to seek early advice from

the EPA on strategic planning processes that involve

significant human health and environmental risks or

development in close proximity to a licensed facility.19

The MAC particularly addressed buffers, recommending

as a priority the development of strengthened land use

planning mechanisms to establish and maintain buffer

zones.20

Other submissions also saw the review as an oppor-

tunity to:

• bring consistency to environmental laws in Aus-

tralia (while the MAC drew on the practices of

other jurisdictions, harmonisation of environmen-

tal laws around Australia was not a focus of its

final report);

• introduce a dedicated land and environment court

in Victoria (this was not supported by the MAC21);

and

• address the error of law which arose in Allen

v United Carpet Mills Pty Ltd,22 to ensure that

offences under the Act are strict, not absolute,

liability (meaning that the defence of honest and

reasonable mistake would be available for offences)

(this was not addressed by the MAC in its final

report).23

Contaminated land
A number of different themes relating to contami-

nated land emerged from consultations (noted below).

However, the MAC approached the management of

legacy contamination more generally by noting:

• the renewed focus in recent years about improving

Victoria’s framework for managing contaminated

sites; and

• the recent independent reviews and work under-

taken within government which have identified

reforms that would improve the integration and

efficiency of the system, provide for risk-based

regulatory approaches and address gaps in the

system to improve risk management.

It therefore recommended that the Department of

Environment, Land, Water and Planning (DELWP) and

the EPA should pursue the existing reform agenda as a

priority.24 The MAC therefore did not respond directly

to many of the themes that were raised in submissions in

relation to the management of legacy issues.

Obligation to notify
A number of submissions recommended that the EPA

require the mandatory notification of contaminated sites,

because the current lack of such an obligation has led to
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an avoidance culture.25 Contributors argue that the lack

of notification is leading to a distorted view of the

activities which warrant EPA attention, given the EPA

focuses on activities and information which is volun-

teered, or those activities which come to its attention as

posing an imminent hazard.

The introduction of a mandatory notification scheme

would also recognise the public’s right to access infor-

mation relating to contamination. By harnessing the

information already available, it was argued that regu-

lators could improve risk management, particularly in

the private sector.

Some submissions went further, and suggested the

introduction of mandatory classification scheme and

notification of the potential contamination status of all

scheduled sites,26 or the introduction of a bond system,27

to ensure that new activities that have the potential to

impact land have adequate funding to restore beneficial

uses.

Other contributors limited the suggestion of a man-

datory notification system to significant groundwater

impacts (eg, the discovery of Light Non Aqueous Phase

Liquids (LNAPL) in groundwater wells).28

However, all submissions engaging with this issue

recognised the need for a risk based system, where

triggers for notification are clear and pragmatic, and the

level of regulation, scrutiny and documentation is directly

proportional to the risk posed.

The MAC did not go as far as recommending the

introduction of a positive duty to notify contaminated

sites. Rather, it recommended that DELWP develop a

comprehensive state-wide database of sites that pose a

high risk to the community because of their past uses,

which should link to other relevant government data

sources including information held by the EPA.29

Clean up notices
Submissions called for the implementation of differ-

ent types of notices for each stage in a contaminated

site’s evolution, including notices for the following

stages:

• investigation;

• remediation;

• post remediation/management to closure; and

• where no further action is required.30

This suggestion was based on the fact that the current

notices have an adverse impact on the reputation and

commercial position of recipients, even if there is no risk

of harm to human health or the environment.

Industry submissions also suggested introducing pro-

visions in the Act which would enable parties to enter

into voluntary management agreements, with escalation

to more stringent regulatory tools such as notices in the

event of non-compliance.31 In the MAC’s discussion

regarding its recommendation that the reform process

led by DELWP be progressed as a priority, the MAC

noted that a key enhancement that could be included is

the introduction of alternative voluntary mechanisms to

enable agreement to be reached between EPA and a

developer/occupier on approaches to remediation (as

opposed to punitive notices which tend to be prescrip-

tive and which may drive the wrong behaviours).

To minimise appeals, submitters suggested the formalisa-

tion of the currently informal EPA process of providing

recipients of notices with an opportunity to respond to a

draft of that notice.32 It was suggested that this could be

by way of introducing a statutory process requiring

notices to be first issued in draft, then inviting recipients

to provide any comments within a certain period.

Submitters considered that there should be a harmonised

review mechanism for all notices issued by EPA.33 For

example, it was considered unsatisfactory that clean up

notices can only be appealed to the Supreme Court on an

error of law. Instead, it was suggested that the merits of

clean up notices should be reviewable at the Victorian

Civil and Administrative Tribunal as is the case for

pollution abatement notices. Other suggestions included

that:

• except in an emergency, the effect of notices

should be stayed until the appeal has concluded;34

and

• an internal EPA review processes should continue

to be built into the review process.35

While the Law Institute of Victoria (LIV) agreed with

the idea of recovery of clean-up costs by innocent

occupiers from polluters under s 62A(2) of the Act, the

LIV recommended the consideration of a “Superfund”,

which could provide funds for the clean-up of contami-

nated land through a levy on industry.36 This fund was

suggested given the practical difficulties of recovery

under s 62A (eg, inability to identify original polluters,

insufficient evidence, polluter ceased to exist, polluter

insolvent). Other suggestions included:

• the introduction of statutory recognition of the

contractual transfer of liability for contaminated

land;

• the formalisation of the status of the EPA’s Priority

Sites Register in the Act or through subordinate

legislation (the MAC only indicated that it con-

siders it appropriate that the Register be renamed,

given the database should include EPA informa-

tion about sites that are subject to action (currently

recorded on the Register) and sites that have been

assessed for contamination through the audit sys-

tem);37 and
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• the creation of a detailed publicly available infor-

mation system and map for contaminated land,

landfills and groundwater quality restricted use

zones (GQRUZ).

The MAC noted that the database of potentially

contaminated sites (discussed above) is to provide busi-

nesses, the community and local government with access

to comprehensive risk information and the MAC must

therefore see this database as being made available to the

public (although the MAC did not deal with this

expressly).

Auditors
There was strong industry support for EPA using its

own in-house technical expertise, rather than “outsourc-

ing” expertise to third party auditors, given auditors

were thought to add significant cost, complexity and

regulatory burden to often simple issues.38 Auditor

approaches were also often seen as inconsistent, costly

and duplicative of much of the site assessor’s work.

On the other hand, one consultant considered the

audit system to be robust and effective, and submitted

that the system needs to be retained and improved.39

However, it was suggested that EPA should change from

an audit as a “total assessment” and align with other

jurisdictions to be “a review” (while still maintaining

both “Risk of Harm” and “Suitability for Use” audit

types).

The MAC did not make any express recommenda-

tions in relation to auditors.

CUTEP and GQRUZ
A joint submission by a number of environmental

auditors addressed the issue of clean up to the extent

practicable (CUTEP) and GQRUZ.40 The auditors sub-

mitted that most of the largest contaminant plumes in

groundwater have not undergone a process of determi-

nation of CUTEP, or declaration of a GQRUZ, under the

laborious requirements of a “site suitability” s 53X

audit. The EPA’s Priority Sites Register therefore repre-

sents only a fraction of the sites in Victoria which are

sources of significant contaminated groundwater plumes

extending offsite, and the existence and impact of

contamination from other “off-site” sources is not being

adequately recognised. This can lead to wasted effort in

repeat investigations of contamination issues, and/or

consideration of restoration of particular beneficial uses

when this is inappropriate. The auditors therefore rec-

ommended that EPA changes its internal procedures to

allow:

• CUTEP determinations and declarations of a GQRUZ

to be processed under a “risk of harm” s 53V audit

process; and

• for a GQRUZ to be declared once EPA is aware of

pollution (rather than at the end of a statutory

process and even if the full extent of the plume

off-site is yet to be delineated).41

The auditors submitted that this recommendation

would also be a more efficient and reliable means for the

EPA to process mass notifications of contaminated

groundwater in the event that a mandatory notification

system is introduced.

As a consequence of the increasing number of CUTEP

and GQRUZ declarations, industry submitted that the

EPA should develop regulatory instruments better suited

to regulating activities that follow clean up, including

on-going site management obligations and timeframes.

There were also calls:

• for a more robust statutory structure in relation to

these concepts, rather than reliance on numerous

guidelines;

• to address the current subjective and inconsistent

determination of CUTEP; and

• for a review of the currently inflexible approach to

the requirement to remediate LNAPL, even if

health and environmental risks do not warrant it,

and/or if there are significant technological chal-

lenges regarding the practicability of LNAPL

removal.

The MAC did not make any express recommenda-

tions in relation to CUTEP or GQRUZ. Rather, it

recommended in its discussion that, as part of the review

of the statutory framework, the more efficient, timely

and less costly approaches to groundwater proposed by

both expert practitioners, and the property development

industry, be considered and investigated. In particular,

risk-based precinct approaches could also account for

the likely future uses of groundwater. The revised policy

should consider the appropriate extent of clean up

required in urban settings, noting that human health

impacts from vapours should be the critical consider-

ation when the potential use of groundwater is limited.42

Incidents
The LIV recommended the introduction of a manda-

tory incident notification system in addition to that

mandated for licence breaches (required as a standard

condition in discharge licences issued by the EPA), in

order to capture information about previous issues and

avoid or minimise future problems. However, the noti-

fication requirement should not require notification of

inconsequential incidents. The MAC recommended that

a requirement for all businesses to notify pollution

incidents to the relevant authority (either the EPA or

local government) be introduced.43
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Licences and works approvals
Submissions called for greater application of earned

autonomy for licensees with a proven track record

(reflecting a risk based approach), as well as flexibility

for industry to achieve compliance and address environ-

mental impacts.44

The risk based approach also flowed through to

submissions which called for only significant licence

breaches to be immediately reported, with a longer

period allowed for the reporting of incidents which do

not have a significant impact on human health or the

environment.45 There were also calls for a simplification

of the breach notification system, by removing the need

to re-report breaches in a licensee’s Annual Performance

Statement.46

There was a strong call for the requirement for works

approval, especially in relation to plant upgrades, to be

risk based to enable occupiers to implement initiatives

which do not result in increased environmental risks

without works approval (or at least reducing the amount

of assessment required in that case).47

In addition to focusing on a risk-based approach for

the EPA of the future,48 the MAC recommended:

• a new post-closure licence category for landfills

and high risk contaminating activities;49

• a requirement for licensees to prepare and imple-

ment pollution incident plans;50

• an expansion of the cohort of activities requiring a

works approval or licence to include all activities

with significant impacts on human health or the

environment;51 and

• modernised inspection and enquiry powers for

authorised officers (providing powers equivalent

to those of safety regulators).52

General duty
The MAC recommended the creation of a new

statutory duty to take reasonably practicable steps to

minimise risks of harm from pollution and waste.53 The

MAC referred to this as the “cornerstone of reform” and

proposed a staged introduction, beginning with entities

operating under licences or works approvals and entities

registered under a new scheme to be based on WorkSafe’s

dangerous goods notification. Breach of the duty would

give rise to criminal and civil penalties as well as civil

remedies for third parties.

Penalties
The MAC recommended a stronger range of penalties

and sanctions, including:

• “substantially” increasing the maximum penalties

for breaches of the Act;54

• providing separate maximum penalties for indi-

viduals and corporations;55

• allowing civil penalties as an alternative to pros-

ecution;56

• reviewing the operation of enforceable undertak-

ings;57 and

• allowing courts to fix fines that take into account

the economic benefits of non-compliance.58

Increased ability for third parties to bring
challenges

The MAC recommended strengthening third party

rights to allow persons whose interests are affected, or

any other person with the permission of the court, to

seek a court order to restrain or remedy breaches of

environment protection laws (civil remedies).59 The

MAC considered that third party access to civil remedies

can provide an important safeguard if the regulator fails

to act.

Conclusion
Without the benefit of the government’s response to

the 48 recommendations made by the MAC, it is

impossible to know if the MAC’s inquiry will enable the

EPA to emerge as a creature well placed to protect the

health and environment of Victorians in the future.

What is clear however is, if this is indeed what the

community expects of the EPA in the future, significant

additional human and financial resources must be ploughed

into the EPA, and the statutory regime in which it

operates will need to be reworked. The MAC recom-

mended that DELWP prepare a business case to support

an increase in the EPA’s future resource levels to enable

it to fulfil the additional functions and responsibilities

recommended by the MAC’s inquiry.60 It will be inter-

esting to learn of the government’s commitments in this

regard.

Jane Hall

Senior Associate

Ashurst Australia
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A review of the recent amendments to the
Aboriginal Heritage Act 1988 (SA)
Shaun Berg

Introduction
The recent amendment1 to the Aboriginal Heritage

Act 1988 (SA) (the Act) represents the latest skirmish

between the state government and Aboriginal people in

SA. As is evidenced in each of these episodes, the

former asserts absolute power and the latter displays

dogged resistance in response. The level of resistance

may be different or uneven across SA as Aboriginal

groups have different interests and approaches, come

with diverse sets of experience, and have a multiplicity

of natural strengths and weaknesses; if only they could

coordinate more effectively they may be better placed to

respond to these assertions of power by the Minister.

Of course, notwithstanding how coordinated or ready

to respond, a favourite tactic of those in power is to set

up consultative structures directed to outcomes which

wear down the opposition groups or to rush through

amendments to important legislation without there being

the opportunity to coordinate a proper response.2 All

these factors were at play in the recent episode of

amending the Act in SA. The focus of this paper is to

consider the implications for SA of these amendments.

Are they relatively benign, bringing into being a better

governance approach and a more coordinated response

to issues that cross a broad divide, or are they controlling

and limiting to Aboriginal autonomy and community,

bringing greater dysfunction to those communities strug-

gling most with the impacts of colonialism? What is

clear from the amendments to the Act is that there is a

view present in the minds of the legislator that more

rules and regulations are required, and that those con-

trols are necessary to achieve whatever is the driving

purpose of having made the amendments.3

It would seem the first clear point to be made about

the amendments is that they occurred without consulta-

tion with Aboriginal people or their advisers.4 The

amendments were made for a purpose not immediately

evident to those observing the process.5 It is not as if

there was a driving intellectual direction that the legis-

lation was taking and these amendments fell into that

pathway. It appears the amendments were intended to

achieve a pragmatic or narrowly defined set of outcomes

for the state government, or to employ a strategy which

aligns with the short term simplistic economic objec-

tives. It is not exactly clear why these amendments

occurred and we are left to guess at the reasons why the

state government sought to amend the Act.6

Whatever the reason or advantage the state govern-

ment saw in making these amendments, they seek to

define a decision making process by a set of decision

makers from within an Aboriginal community. Regard-

less of whether such an approach results in better

decision making, or more streamlined decisions will be

borne out over time, there may be a cost for Aboriginal

communities by a process which places more power in

the hands of a smaller group of decision makers. It may

lead to further divisions than already exist in some

communities. A usual problem with a rules-based set of

amendments is that typically the devil lies in the detail,

and at this time although the amendments to the Act

have passed through parliament, the content of the

regulations are not yet known or published.

Amendments to the Act
The latest amendments to the Act in global terms

achieve the following:

1. It repealed s 6(2) of the Act which stated that the

Minister must, at the request of the traditional

owners of an Aboriginal site or object, delegate the

Minister’s powers under ss 21, 23, 29 and 35 to the

traditional owners of the site or object. It also

repealed the ancillary provision that once granted

a delegation under s 6(2) could not be revoked

without the consent of the traditional owners. The

broader delegation power of delegation under

s 6(1) of the Act remains a power of the Minister,

and although the state government always riled at

the prospect of the delegation under s 6(2) the

writer is not aware of an instant where they

actually used the power contained in that section.7

2. The recognition of recognised Aboriginal repre-

sentative bodies is introduced by the new s 19B of

the Act. These new representative bodies can be

appointed to act in a variety of different circum-

stances, from being representative in terms of a

decision or process associated with a specified

australian environment review August 2016 145



area, cascading down to participating in relation to

a specified Aboriginal object. The amendments

contemplate that a native title body corporate will

be the likely representative body for the purposes

of the Act. That said, it is not overly specific in

relation to that outcome but clearly is intending to

create a “one stop shop” for native title and

Aboriginal heritage matters. These types of struc-

tures tend to serve the interests of commerce not

tradition in their orientation and focus.

3. The introduction of statutory recognised local

heritage agreement making processes. The idea of

Aboriginal people negotiating and entering into

agreements in relation to Aboriginal heritage mat-

ters is not new and such behaviour has been

occurring for some considerable time.8 The idea

behind these amendments is that if a proponent

wishes to damage, disturb or interfere with an

Aboriginal site, object or remains then they can

enter into a local heritage agreement with the

representative body. The Minister will then approve

that local heritage agreement and no authority for

the activity being contemplated will be required

under s 23 of the Act.

There are guidelines contemplated to be issued with

the amendments to the Act. These have not yet been

circulated and do not form part of the discussion in this

paper. Most of the amendments, except s 6(2) of the Act,

are yet to be proclaimed and are not yet operative. It is

not clear when the amendments are proposed to become

operational.

Aboriginal Representative Bodies
The new s 19B of the Act introduces the concept of

Aboriginal Representative Bodies. Of course, mostAborigi-

nal groups already have existing Aboriginal heritage

committees that take responsibility for interacting with

proponents for development, mining or infrastructure.

Some Aboriginal groups have sophisticated arrange-

ments whereby there are multiple committees each with

designated areas of responsibility, and the idea of

forcing those arrangements to be reshaped, may cause

conflict for some Aboriginal groups. This is especially

the case where the views differ in terms of the pre-

extinguishment focus of the Act. In the Act, protection is

based and applies to all types of land. The native title

emphasis is upon post-extinguishment and limited to

pockets of land for which native title remains alive.

There will also be a difference between built up areas

and non-built up areas in SA whereby different approaches

and practices will apply.

Under s 19B(5) of the Act, the decision to make a

particular body the representative body must be approved

by the Aboriginal Heritage Committee, which is a

state-wide body with appointees of the Minister repre-

sented on it. The role of this body has always been

somewhat controversial if they encroach upon decision

making or aspects of Aboriginal heritage for a particular

area. This body has been careful to ensure that divide

between decision making is carefully acknowledged and

delineated. The amendments collapse that divide in

terms of appointment of the representative body. No

doubt there will be claims that the Aboriginal Heritage

Committee is overstepping its jurisdiction by giving the

approval of the representative body notwithstanding that

such has been imposed upon it in these amendments.

Under s 19B(9), the Aboriginal Heritage Committee

has the power to appoint a representative body for an

area in which native title is yet to be recognised or where

an Indigenous Land Use Agreement has been entered

into. It is not clear entirely what is to occur when there

is a contest between certain members of a group or

where an area is jointly controlled. An issue with native

title occurs when there are overlapping claims or inter-

ests that do not fit the criteria for native title recognition

but those interests continue to exist all the same. The

new s 19C states that if there are multiple applications to

be recognised as the representative body then the appli-

cant with the strongest affıliation with, and responsibility

for, the area, site, object or remains in accordance with

Aboriginal tradition shall be appointed.

The courts will be confronted by the complexity of

determining this new test and it may well bog down

Aboriginal heritage in the court system for years. There

is no necessary logic between the test for determining

native title rights and interests to the legal notion of the

strongest affıliation in accordance with Aboriginal tra-

dition. There are some highly contested spaces in SA in

terms of cultural affiliation by Aboriginal groups, and

this new legal threshold will provide ample opportunity

for those contests to express themselves in a wholly new

forum. This forum will be confronted with the inevitable

question about what to do to resolve conflict over these

areas. Some of those contests proceed back over gen-

erations and on most occasions do not bubble up into a

public forum because the contest relates to land which is

not subject to development. This new legal threshold

will bring those contests into the public light to, for what

purpose and what ends, it is unknown.9

There are also provisions for the revoking and sus-

pending of a representative body. What this type of

decision would mean in circumstances where there was

a contest to become the representative body for the

non-successful party is unknown. Do they then obtain

endorsement as the representative body? What of the

previous decision to appoint the now revoked or sus-

pended former representative body? How will that

contest be determined? What happens to the decisions
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that need to be made about Aboriginal heritage in the

meantime? What about the Aboriginal community? It

could all evolve into some form of legal nightmare or

disaster, and to some extent, we will all have to wait and

see what occurs next. The motivation for creating a

piece of legislation that deliberately collide these mat-

ters is hard to unpack or understand.

It may be that the rules-based focus of the amend-

ments will too clearly define the manner of protection of

Aboriginal heritage and disrupt the cultural basis upon

which an Aboriginal group functions. If there was an

issue with the process by which Aboriginal groups

where acting in an autonomous and progressive manner

by entering into agreement and the authorisation process

under s 23 of the Act, the Minister could have taken

advice and consulted with Aboriginal groups to work out

a process whereby the issue could have been resolved.

This has not occurred and a new regime has been

imposed on Aboriginal groups — we shall see what

happens.

Local Heritage Agreement
There has been an issue in SA in terms of agreement

making and the operation of s 23 of the Act. This section

states:

A person must not, without the authority of the Minister —
(a) damage, disturb or interfere with any Aboriginal site;

or
(b) damage any Aboriginal object; or
(c) where any Aboriginal object or remains are found —

(i) disturb or interfere with the object or remains;
or

(ii) remove the object or remains.

If an Aboriginal group enters into an agreement that

provides a risk management framework the issue is

whether an s 23 authorisation from the Minister is

required. The Aboriginal group takes the approach that

none is required, and the crown representatives take the

approach that an authorisation may be required because

the development could damage, disturb, or interfere with

Aboriginal heritage. There may be some deep seated

issue lurking below these differences which is tied to

who should or does control and make decisions about

Aboriginal heritage. To some extent, it is likely that the

notion of a local heritage agreement is a response by the

Minister to this issue. It is not clear that this issue is

effectively dealt with by the mechanism introduced by

the amendments.

The local heritage agreement requires the Minister’s

consent to be an approved agreement. The new s 19N(4)

says that the Minister may only approve an agreement if

satisfied that the agreement satisfactorily deals with

Aboriginal sites, objects or remains known to be, or that

may be, located in the area to which the agreement

relates. There is some complexity in relation to the legal

meaning that will be attached to the key words in this

section and the threshold criteria that will apply. How

will the Minister determine that an agreement satisfac-

torily deals with Aboriginal site objects or remains

located in the area to which the agreement relates? Is

the assessment intended to be on an anthropological,

archaeological, historical or cultural form of assess-

ment? Why would one of these criteria be chosen and

given weight over another?

Further, if the representative body has the strongest

affıliation in accordance with Aboriginal tradition, why

wouldn’t their decision be sufficient to conclude the

issue? Leaving aside the interests of other Aboriginal

persons as referred to above, what is the role of the

Minister in these forms of decisions? What if the

Minister chooses not to consent to the agreement? If this

did occur, then there is likely to be a protracted and

drawn out confrontation between the Minister, the Aborigi-

nal group, and the proponent. The Minister will need to

have clearly thought through what their role and involve-

ment will be in these matters, as any failure to properly

handle the issues that will arise, may well lead to

significant legal contest being fought out in the courts.

The Minister would also need to demonstrate great

caution in varying, revoking or suspending their approval

once a local heritage agreement had been approved.

Such a decision would likely cause great disruption and

confusion to all parties concerned, and the legal conse-

quences and ramifications may be unclear.

A local heritage agreement is capable of being

enforced by an application to the district court. No costs

are payable by one party to the other for such applica-

tion. This must be a disadvantage to the poorer party to

the dispute, which on most occasions is likely to be the

Aboriginal group. It is not clear whether there will be

any special rules associated with these applications or

the approach that the court will take to them. The filing

fee for an application in the district court is prohibitive

for many Aboriginal groups. The new s 19P says that if

a local heritage agreement is consented by the Minister,

then ss 21 and 23 do not apply to an act or omission done

in accordance with an agreement. It is presumed that the

s 23 process could be reinvigorated if the consent of the

Minister was revoked.

Conclusion
The amendments to the Act provide for a statutory

recognition of representative bodies and agreement mak-

ing by Aboriginal groups. The statutory framework does

little more than to intrude into those areas, and rather

than do that in a minimalist way, it has introduced a

whole new framework. It may well be that this frame-

work brings into the open a number of tensions that
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would otherwise have remained obscure. This is not

likely to be a good outcome if it results in public

disputes about who should represent the Aboriginal

group. If such disputes do enter the public domain they

have potential to be a highly public and hard fought

contest for control, the effect of which will reverberate

back down into the community. This is not likely to be

a good outcome for Aboriginal groups. The courts and

bureaucrats have poor track records on resolution of

these types of issues.

A new framework for agreement making was not

required. The Minister has chosen to impose himself

into the fray by now being required to provide consent to

agreements. If the parties continue with the same risk

management approach that occurs now, then those

agreements will not be provided to the Minister in any

event. The new regime is likely to cause confusion and

concern among new players into the area. It is not clear

what level of compliance there will be to the new

framework, and whether parties will enter into those

forms of agreement. It is very much unknown what the

level of adoption of the new agreement making frame-

work will be. It is clear that the Minister will need to be

ready to respond to the new framework and make

decisions which are consistent and sensible. If he does

not, it may well be that the state government finds

themselves in an intense contest between Aboriginal

groups in terms of their Aboriginal heritage.

If there was an issue that the Minister was concerned

associated with agreement making and s 23 of the Act, a

simple and minimalist amendment could have been

made which acknowledged the effect of those agree-

ments to make s 23 not operative in those circumstances.

The Minister has decided to make a larger set of changes

to the Act, the effect of which may well result in

significant disruption within Aboriginal groups, and the

raising of issues which did not necessarily need to be

raised in public forums not well designed to respond to

them. It may well not have been a progressive decision

by the Minister to introduce a series of rule-based

criteria which trigger discontent and contest among

Aboriginal groups. It appears to be an experiment which

intrudes without their having been an invitation to do so,

and for which the result could well be complex and not

envisaged.

One cannot help to think of the adventures of

Dorothy as she tripped down the yellow brick road when

reviewing this new legislation. It appears to suffer in

many senses from the same mischief as Dorothy’s

faithful and intrepid companions; not enough heart, not

enough brains, and failing from a distinct lack of

courage. Who knows where the yellow brick road leads,

maybe to the Land of Oz or maybe even to Kansas. The

Minister may well see himself as some form of modern

day Wizard of Oz, but let’s hope he hasn’t been a little

too clever in making these amendments, and we don’t all

find ourselves ruing the day and all secretly hoping we

were in Kansas.10

Shaun Berg

Footnotes
1. Aboriginal Heritage (Miscellaneous) Amendment Bill 2016

(SA).

2. There was an effort to provide a quick response by South

Australian Native Title Service, the native title representative

body in SA and by the Aboriginal Legal Rights Movement to

the amendments.

3. In theAboriginal Way Issue 50, October 2012 p 1, Mr Koutsantonis

the State Government Minister for Mineral Resources and

Energy, is quoted from that time to have said the existing

Aboriginal Heritage Act is outdated and that it is time to catch

up. He said: “Indigenous groups and mining companies need to

move into the 21st century”, “I want to have legislation drafted

by Christmas so both groups are happy — everyone wants

certainty”. The Minister announced that the proposed changes

will ensure mining companies speedy Aboriginal heritage

approvals on new projects.

4. In making these comments, it is noted that there was consul-

tation in 2008–09 and again in 2013 referred to the Minister in

Parliament when this Bill was presented which were subject to

significant opposition and were not accepted broadly by the

Aboriginal community in SA. It was understood that the state

government would raise the issue of amendment of the

Aboriginal Heritage Act 1988 and it chose to do so quickly and

the reliance upon prior consultation for those other proposed

amendments is not accepted by the writer as being relevant to

the amendments passed now.

5. See above, n 3.

6. See above, n 4.

7. For a discussion on this issue see Starkey v State of South

Australia (2011) 109 SASR 233; (2011) 274 LSJS 392; [2011]

SASC 34; BC201101318.

8. These processes have been instigated by Aboriginal Groups

and third parties. They provide a basis for better outcomes and

communications for all concerned provided that an agreement

is capable of being reached. Aboriginal leaders have expressed

an empowerment from undertaking such processes and an

ability to make their own decisions about their lands and

waters. An agreement making approach has provided a basis

for solutions to be found to issues which may otherwise not be

available to the parties. Of course, an agreement can also if

poorly drafted, a power imbalance may exists between the

parties, or may be subject to some other constraining factors,

which results in disempowered outcomes for an Aboriginal

community. It is not a panacea for all issues associated with the
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complex issues that arise for Aboriginal communities, how-

ever, it can be positive and there are many examples of that

being the case. The involvement of legislation is not a

necessary factor in achieving the outcomes, and consent from

the Minister is also not necessary, and should have been subject

to a different process than occurred on this occasion.

9. It is noted that amendments were agreed during the passage of

the Bill that provide for mediation between groups and the

abolition of costs for court applications to resolve disputes. The

amendments were the result of discussions between the shadow

minister, the member for Morphett, and the Minister for

Aboriginal Affairs and Reconciliation, and were deemed nec-

essary by crown law. These mechanisms, in the writers view,

are not likely to reduce the number of contested applications

being made in the courts which will be negative to Aboriginal

People in SA.

10. Matthew Rigney, a leader of the Ngarrindjeri People, would

always find a way to lighten the heavy mood of a protracted

negotiations by finding a way to crack a joke or have a laugh.

It did not mean that he was not entirely aware of what was

happening in the negotiation or that he gave an inch to matters

which were unfair, racist or diminishing. It could be said that

maybe this article should not end with a superfluous reference

to Kansas. Maybe it should have ended with a rather more

sophisticated analysis of the parliamentary process, or an

analysis of why there was an absence of a parliamentary

committee inquiry. It may have asked why was the response to

several of the issues raised by the Hon T A Franks adequate?

Maybe those sort of questions in SA do not get responded to,

and hence, a superfluous reference on this occasion will have to

do for the moment.
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Case note: Tasmanian Aboriginal Centre Inc
v Secretary, Department of Primary Industries,
Parks, Water and Environment (No 2)
Millicent McCreath LAND AND ENVIRONMENT COURT OF NSW

On 1 March 2016, Mortimer J of the Federal Court

delivered her decision in Tasmanian Aboriginal Centre

Inc v Secretary, Department of Primary Industries,

Parks, Water and Environment (No 2).1 Mortimer J

found in favour of the applicant, agreeing with their

claim that the proposed opening or reopening of certain

recreational vehicular tracks in the Western Tasmania

Aboriginal Cultural Landscape (WTACL) was in breach

of the Environment Protection and Biodiversity Conser-

vation Act 1999 (Cth) (EBPC Act). In an earlier decision

on 22 December 2014,2 Kerr J granted the applicant an

interlocutory injunction to prohibit the opening of the

three tracks until the determination of the substantive

proceedings.

Background
The WTACL is an area of land located along the

northern part of the west coast of Tasmania, and is

designated as a “National Heritage place” under s 324JJ

of the EBPC Act.3 The three tracks proposed to be

opened are also located within the partially-overlapping

Arthur-Pieman Conservation Area, which forms part of

the Tarkine Wilderness Area and is a declared reserve

under the Nature Conservation Act 2002 (Tas).4 It was

not in dispute that there are a number of known specific

Indigenous heritage sites on or in the immediate vicinity

of two of the tracks.5

The applicant sought declaratory relief and injunc-

tions under the EBPC Act to restrain the respondents

from engaging in conduct connected to the proposed

opening of the three tracks to recreational vehicles. The

applicant contended that this conduct, in opening and

managing the tracks, would have a significant impact on

the national heritage values of the WTACL.

The first and second respondents, the Secretary of the

Department of Primary Industries, Parks, Water and the

Environment, and the Director of the Parks and Wildlife

Service, were in fact the same natural person, Mr John

Whittington. As in the judgment, in this case note

Mr Whittington is referred to as “the respondents”.6

Legislative framework
Part 3 of the EBPC Act operates to prohibit the taking

of an action that will or likely have a significant impact

on matters of national environmental significance due to

their categorisation as, for example, threatened species,

world heritage properties, migratory species or, rel-

evantly, national heritage. Section 15B(4) of the EPBC

Act provides that:

A person must not take an action that has, will have or is
likely to have a significant impact on the National Heritage
values, to the extent that they are indigenous heritage
values, of a National Heritage place.

Under s 475 of the Act, the Federal Court has the

power to grant an injunction restraining conduct consti-

tuting an offence, such as a contravention of s 15B(4).

In order to prove the offence contained in s 15B(4), it

was necessary for the applicant to identify conduct by or

on behalf of the respondents which met the statutory

concept of “action” in s 523 of the Act. The EPBC Act

does not define “action”, but rather provides a non-

exclusive list of things that are actions, namely, a

project, a development, an undertaking, an activity or

series of activities, and an alteration of any of those four

things. The court then had to accept that s 524 of the Act

did not apply to that action, which operates to exclude

certain decisions and authorisations of government bod-

ies from the statutory concept of an “action”.

Upon establishing that the relevant conduct of the

respondents constituted an “action”, the applicant was

then required to prove that that action would or would

likely have a significant impact on the national heritage

values of the WTACL.

Decision

Is the opening of the vehicle tracks an “action”
under s 523?

In agreeing with the applicant that the opening of the

tracks was an “action” within the meaning of the

concept in s 523, Mortimer J held that s 523 should be

construed broadly, finding “no warrant in the text,
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context or purpose of the EBPC Act for confining the

statutory concept”.7 Her Honour held that the Tasmanian

Government had made a policy decision to open the

three tracks which was the basis for steps being taken by

and on behalf of the respondents in order to implement

that policy decision.8 The court characterised the open-

ing of the three tracks as an “undertaking” or “simply as

an action constituted by a number of steps or stages, not

necessarily taken in a particular order”.9 These steps or

stages comprised the physical works to be carried out in

and around the tracks, the change in status or character

of the three tracks and the area in which they are located,

and the ongoing administration and management of the

area through the introduction of a permit system and the

monitoring of vehicles.10 All of these smaller activities

were found to be connected by the single subject matter

of the opening of the three tracks to recreational vehicles,

which together formed an entire undertaking. The court

described the relevant action as “the opening and opera-

tion of [the three tracks] in the WTACL for recreational

vehicle use and the management of those tracks”.11

Did s 524 apply?
The respondents contended that s 524 of the EPBC

Act applied to the proposed opening of the tracks.

Regulation 18(1) of the National Parks and Reserved

Land Regulations 2009 (Tas) granted the respondents

the authority to designate the tracks as areas for the

driving of vehicles on reserved land. The respondents

submitted that the opening of the tracks under this

instrument was a “decision to grant a governmental

authorisation for another person to take an action”, and

therefore, pursuant to s 524(2), was not an “action”.12

Mortimer J found that s 524 did not apply in this case as

the designation under cl 18(1) was not an “authorisa-

tion” but rather an exercise of executive power with the

effect of a change in the character of an area to become

a “designated vehicle area”.13 Further, the designation

did not grant permission to the individual drivers, which

was required to meet the second element of s 524(2) “for

another person to take an action”.14 The specificity

required in s 524(2) was found to be absent, both in

respect of the designation decision “grants” and to

whom it was granted.15 To extend s 524 to the present

case was considered by Mortimer J to frustrate the

purpose of the scheme established by the EPBC Act.16

What was the protected subject matter?
In order to determine whether the respondents’ pro-

posed action would or was likely to have a significant

impact under s 15B(4), it was first necessary to identify

the protected subject matter. As Mortimer J stated, s 15B

does not simply protect a National Heritage “place” but

rather the “values” of that place that warranted its

inclusion on the National Heritage List.17 For the

purposes of s 15B(4), the relevant values are the

“indigenous heritage values” of a National Heritage

place. “Indigenous heritage value” is defined in s 528 of

the EPBC Act as “a heritage value of the place that is of

significance to indigenous persons in accordance with

their practices, observances, customs, traditions, beliefs

or history”. In the present case, it was the “indigenous

heritage values” of the WTACL, being “the significance

of that area to Aboriginal people in accordance with

their practices, observances, customs, traditions, beliefs

or history” that were found to be protected from “sig-

nificant impact” for the purposes of s 15B(4).18 Mortimer

J found that “the protected subject matter is larger, and

less tangible than the approach of both parties”, and that

the place that is protected is the whole of the WTACL,

not just specific sites within the area.19

What were the impacts of the respondents’
action?

The respondents did not adduce any evidence in the

proceedings, but rather relied on the applicant’s evi-

dence and the agreed facts. There was no evidence

before the court regarding the proposed mitigatory and

protective measures beyond information contained in

the agreed facts relevant to the respondents’ intention to

implement such measures.20 The measures mentioned in

the agreed facts included “spreading gravel over Aborigi-

nal cultural heritage”, “placing rubber matting over

Aboriginal cultural heritage using star pickets or other

means of fastening the rubber matter in place” and

“installing culverts, fencing or track markers”.21 The

court held that there was insufficient certainty about the

proposed mitigatory and protective works for such

measures to be found to offset any likely impact.22

Mortimer J was not satisfied that they would be fully

implemented, nor was her Honour satisfied that even if

the measures were taken, that they would in fact protect

the area from significant impact.23

The respondents submitted that the three tracks were

not geographically proximate to the aboriginal sites

specifically identified in the Minister’s designation of

the WTACL as a National Heritage place.24 Therefore,

as the opening of the tracks could not have an impact on

these sites, there could not be an impact on the values of

the WTACL. This submission was rejected by the court,

significantly, because the “area has been recognised as

having the value it does as an entire landscape”, and not

merely because of certain sites.25

The court accepted the applicant’s submissions that

the impacts likely to arise from individual drivers should

be included in the scope of the “impacts” of the

respondents’ “action” in the assessment under s 15B.26

The impacts of individual drivers were found to be
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“secondary actions” within the meaning of s 527E.27

The court also accepted that the impacts of the respon-

dents’ action would stem from the consequences of the

planned works, the vehicles driving over the tracks, the

likely deviations by drivers and the non-compliance of

drivers with directions and permits.28

Would the respondents’ action have or likely
have a significant impact on the protected
subject matter?

The court held that a significant impact is one which

is important, notable, or of consequence, having regard

to its context and intensity.29

Several lay and expert witnesses gave evidence on

behalf of the applicant as to the likely impacts of the

respondents’ proposed action. The court accepted the

evidence of the applicant’s expert archaeologist that the

respondents’ intended mitigation measures would not be

effective in protecting the sites along the tracks.30 In any

case, her Honour considered that the placing of matting

or gravel over the sites, or fencing off parts of the tracks,

would have in themselves a tangible effect on the

landscape as a whole.31 The use of matting to cover the

ancient shell middens would have the effect of altering

in a fundamental way their appearance and concealing

the very things that are of value to the indigenous

people, which is the evidence of the life of their

ancestors.32 The respondents conceded that driving on

the tracks without such protective measures would have

a significant impact.33

Mortimer J found that the impact of the respondents’

proposed action, including the direct and indirect con-

sequences and the consequences of the secondary impacts

of the actions of recreational vehicle drivers was prop-

erly characterised as significant.34 Her Honour held that

the consequences of the opening of the tracks would be

wide-ranging, long term, and would include obvious and

notable changes to the whole of the landscape of the

WTACL south of Sandy Cape.35 The fragility of the

dune landscape made it particularly susceptible to dam-

age, and therefore, in need of a high level of protec-

tion.36 The court’s conclusion on significant impact was

supported by a 2012 report of the Department of

Primary Industries, Parks, Water and Environment into

the tracks in the area, which recommended that all three

tracks be closed, as their opening was likely to be too

damaging to their heritage values.37

The court concluded that the diminution of the value

and integrity of the landscape as a whole as a conse-

quence of the respondents’ proposed action was clearly

made out.38 The natural and cultural environment of the

WTACL would be substantially and adversely altered by

the opening of the tracks.39 This conclusion was reached

both in reference to site and location-specific damage

and disturbance, and to how the landscape of the

WTACL as a whole would be altered.40

Orders
The court found in favour of the applicant and made

a declaration accordingly.41 Injunctive relief was unnec-

essary to be made because the respondents’ representa-

tives accepted that the respondents would abide by the

law as declared by the court. The usual order as to costs

was made.42

Comments
As the first case to consider indigenous heritage

values under the EPBC Act, Mortimer J’s decision

provides an invaluable starting point for the develop-

ment of jurisprudence on the protection of indigenous

cultural heritage under federal environmental law. The

decision is significant given the manner in which the

court recognised the value to indigenous people of

landscapes in their entirety, not divided into a series of

government-designated “sacred sites.” The evidence of

several indigenous witnesses was quoted in the judg-

ment and relied upon by her Honour to explain the

importance of the integrity of whole landscapes to the

preservation of indigenous culture and way of life.43 As

Mortimer J stated:

…the more the landscape, and the surviving evidence of
their ancestor’s way of life, remains intact and unchanged,
the more the significance of the area in accordance with
Aboriginal beliefs is preserved. The more the landscape is
changed, foreign features are introduced and harm caused
to surviving evidence of that way of life, the more the
significance of the area is disturbed.44

The language used throughout the judgment by

Mortimer J in discussing indigenous connection to

country is very powerful, and demonstrates great sensi-

tivity towards indigenous beliefs and culture. As her

Honour stated in discussing the respondents’ proposed

mitigation measures:

The impression, even to a non-Aboriginal person, is in my
opinion that the Aboriginal heritage is being subjugated to
the needs of the non-Aboriginal community to pursue their
recreational desires. Aboriginal heritage is covered up so
non-Aboriginal activity can occur.45

Notwithstanding these observations, on 22 March 2016,

the Tasmanian Government issued a press release con-

firming that it will appeal the Federal Court’s decision in

this case. The press release stated that the government

believed that the court had erred in a number of areas,

and that “the delay in providing access [to the tracks] as

a result of the court action is very frustrating to the

Government, and to the broader community”.46
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Millicent McCreath,

Tipstaff to the Hon Justice Nicola Pain,

Land and Environment Court of NSW
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