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The Western Slopes Pipeline Project 
What You Need to Know 

 

This Fact Sheet is a guide only and is no substitute for legal advice. To request free 
initial legal advice on an environmental or planning law issue, please call our 
Environmental Law Advice Line. Your request will be allocated to one of our 
solicitors who will call you back, usually within a few days. 
Sydney:  02 9262 6989 
Northern Rivers: 1800 626 239 
Rest of NSW: 1800 626 239 

 

Overview 

This fact sheet explains the law as it applies to the Western Slopes Pipeline Project 

(Pipeline). The main laws that apply are: 

 

1. Environmental Planning and Assessment Act 1979 (NSW) 

2. Environmental Planning and Assessment Regulation 2000 (NSW) 

3. State Environmental Planning Policy (State and Regional Development) 2011 

4. Pipeline Act 1967 (NSW) 

5. Pipelines Regulation 2013 (NSW) 

 

This fact sheet is based on the Preliminary Environmental Assessment for the 

project released by the proponent, APA. 

What is the Western Slopes Pipeline Project? 

The proposed Pipeline intends to transport gas underground from the Narrabri Gas 

Project 450km from the Pilliga State Forest to the east coast gas market. The 

Pipeline is proposed to start at the Leewood central processing facility and then 

travel west for 90km before turning southwest and continuing on that general 

alignment to Bundure. 
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At this stage there is a preliminary proposed alignment for the Pipeline only. APA 

has a general idea of the route within a 30m-wide corridor, but the route is not final 

and is subject to change. The final route will be decided after: 

 An Environmental Impact Statement has been prepared – and 

environmental/cultural heritage constraints are taken into account. 

 Stakeholder engagement - including with affected landholders.  

Construction is expected to take between 8 and 10 months and will involve: 

 Access tracks 

 Workforce camps 

 Stockpiling 

 Erosion and sediment control work 

 Clearing and grading the corridor 

 Excavating a trench in which to lay the pipeline 

 Laying and welding the pipe lengths 

 Replacing and compacting the soil 

If constructed, the Pipeline will be inspected on a regular basis and maintenance 

work will be carried out where and when required. 

The Pipeline is expected to last 40 years or more. At the end of its operational life, 

the Pipeline will be decommissioned in accordance with any legal requirements 

applying at that time. 

What is the Narrabri Gas Project? 

The Narrabri Gas Project is a proposal by Santos to develop a coal seam gas field of 

some 850 coal seam gas wells, and associated infrastructure, in and around the 

Pilliga State Forest near Narrabri. The application to develop the Narrabri Gas 

Project is currently being considered by the State and Federal Governments and is 

open for public comment until 22 May 2017. 

To view the application and write a submission, see: 

http://majorprojects.planning.nsw.gov.au/index.pl?action=view_job&job_id=6456 

The Narrabri Gas Project is being assessed as State Significant Development. To 

find out more about State Significant Development, see our fact sheet on State 

Significant Development and State Significant Infrastructure 

http://www.edonsw.org.au/state_significant_development_and_state_significant_infr

astructure 

The NSW Planning Assessment Commission will decide whether the Narrabri Gas 

Project will go ahead or not.  If consent is refused, there will be no need for the 

Pipeline. 

http://majorprojects.planning.nsw.gov.au/index.pl?action=view_job&job_id=6456
http://www.edonsw.org.au/state_significant_development_and_state_significant_infrastructure
http://www.edonsw.org.au/state_significant_development_and_state_significant_infrastructure
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The Pipeline is therefore contingent on the approval of the Narrabri Gas 

Project, and anyone concerned about the Pipeline should also engage in the 

assessment process for the Narrabri Gas Project. 

Who will decide the Western Slopes Pipeline Project? 

The Pipeline project is a category of development known as State Significant 

Infrastructure (SSI).1 The NSW Planning Assessment Commission (PAC) is 

responsible for deciding whether or not to approve these sorts of projects.2 

The Pipeline will also need a Pipeline Licence before it can go ahead. 

The Minister for Energy and Utilities (currently the Hon. Don Harwin) is responsible 

for deciding whether or not to grant a Pipeline Licence. 

A number of other approvals may also be required. All of these approvals are 

discussed below. 

There are a number of decision-makers that the community can engage with 

including the ultimate decision maker, the PAC.   

A pipeline licence must be issued if a State Significant Infrastructure approval 

has been granted. 

If the PAC approves the Pipeline, the Minister for Energy and Utilities will have to 

issue a Pipeline Licence that is substantially consistent with the terms of the Pipeline 

approval.3 The Minister will not have the option of refusing to issue the licence, but 

he can issue the licence subject to conditions. 4 

The assessment process for State Significant Infrastructure 

The process for obtaining approval to carry out State Significant Infrastructure is 

outlined below. 

1. Application and request for Secretary’s Environmental Assessment 

Requirements  

APA has submitted an application that describes the Pipeline project to the Secretary 

of the NSW Department of Planning and Environment.  APA has also lodged a 

Preliminary Environmental Assessment for the Pipeline. 

                                                           
1
 Environmental Planning and Assessment Act 1979 (NSW), s. 115U; State Environmental Planning Policy (State 

and Regional Development) 2011, Schedule 3 (5). 
2
 The decision-making power actually rests with the Minister for Planning but has delegated to the PAC. See: 

http://www.pac.nsw.gov.au/resources/pac/media/files/pac/general/instrument-of-delegation.pdf?la=en  
3
 Environmental Planning and Assessment Act 1979 (NSW), s. 115ZH. 

4
 Pipelines Act 1967 (NSW), s. 15 

http://www.pac.nsw.gov.au/resources/pac/media/files/pac/general/instrument-of-delegation.pdf?la=en
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The Application and Preliminary Environmental Assessment are available on the 

Department of Planning and Environment website. See: 

http://majorprojects.planning.nsw.gov.au/index.pl?action=view_job&job_id=8272  

The Secretary will prepare environmental assessment requirements in consultation 

with relevant public authorities. These requirements are often referred to as SEARs 

(Secretary’s Environmental Assessment Requirements) and will be published on the 

Department of Environment and Planning website but may later be modified by the 

Secretary.5 

2. APA prepares an Environmental Impact Statement 

APA will then prepare an environmental impact statement (EIS) that addresses the 

environmental assessment requirements set by the Secretary.6  APA will either 

prepare its EIS itself or pay a consultant to do so. This is likely to take several 

months to complete and will involve some level of community consultation, 

particularly with affected landholders, as well as consultation with relevant local 

councils and government agencies.  

In addition to addressing the SEARs , the EIS must include:7 

 a summary of the environmental impact statement, 

 a statement of the objectives of the development,  

 an analysis of any feasible alternatives to carrying out the development  

 an analysis of the development, including:  

o a full description of the development,  

o a general description of the environment likely to be affected by the 

development,  

o a detailed description of those aspects of the environment that are 

likely to be significantly affected, 

o the likely impact of the development on the environment,  

o a full description of mitigation measures proposed,  

o a list of any approvals that may be obtained under any other Act – 

such as a Pipeline Licence from the Minister for Energy and Utilities,  

 A justification for carrying out the development in the manner proposed.  

The EIS will be exhibited on the Department of Planning and Environment website. 

3. The public gets a say 

Once APA has completed the EIS, it will be sent to the Secretary of Planning.8 The 

Secretary may require APA to make some changes to it before accepting it. Once it 

                                                           
5
 Environmental Planning and Assessment Act 1979 (NSW), s. 115Y. 

6
 Environmental Planning and Assessment Act 1979 (NSW), s. 115Y. 

7
 Environmental Planning and Assessment Regulation 2000 (NSW), Schedule 2, cl. 7. 

8
 Environmental Planning and Assessment Act 1979 (NSW), s. 115Z. 

http://majorprojects.planning.nsw.gov.au/index.pl?action=view_job&job_id=8272
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is accepted, the Secretary will place the EIS on public exhibition for at least 30 

days.9 

During the exhibition period, any person, including a public authority such as a 

council or another government agency, can make a submission about the Pipeline 

project. This can be done directly from the Major Projects page of the Department of 

Planning and Environment website, or by sending a submission to the Secretary of 

Planning. 

For tips on writing an effective submission, go to the Have Your Say section of our 

website and look at the Fact Sheet on Submissions, Letters and Petitions: 

http://www.edonsw.org.au/hys_fact_sheets  

 

The Secretary will then send the submissions, or a report on the issues raised in 

them, to APA and any public authority the Secretary considers appropriate.10 

APA may be asked to respond to the issues raised in the submissions and to submit 

a preferred infrastructure report which outlines how the Pipeline project will be 

changed so as to address the issues raised. A preferred infrastructure report will be 

made public if the Secretary considers that significant changes are proposed. 

4. The Pipeline project may be referred to the PAC for review 

The Planning Minister (currently the Hon Anthony Roberts MP) may ask the PAC to 

review the whole Pipeline project, or an aspect of it, and prepare a report.11  

The review will be guided by terms of reference. 

The Secretary or the Minister may also direct the PAC to hold a public hearing to 

help the PAC understand the relevant issues. If this happens, the public will have an 

opportunity to address the PAC. 

5. Secretary prepares an Environmental Assessment Report 

The Department of Planning and Environment will assess the Pipeline project and 

the Secretary will prepare a report on the project for the PAC. This will form the basis 

of the PAC’s decision as to whether or not to approve the Pipeline project.  

The Secretary’s report will include: 

 A copy of the EIS and any preferred infrastructure report 

 Any advice provided by public authorities 

 A copy of any report or advice of the PAC (if the PAC conducted a review) 

                                                           
9
 Environmental Planning and Assessment Act 1979 (NSW), s. 115Z 

10
 Environmental Planning and Assessment Act 1979 (NSW), s. 115Z 

11
 Environmental Planning and Assessment Act 1979 (NSW), s. 23D (1)(b)(ii). 

http://www.edonsw.org.au/hys_fact_sheets
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 Any environmental assessment undertaken by the Secretary or other matter 

the Secretary considers appropriate. 

Usually the Report will include a recommendation as to whether the project is 

suitable for approval or not. 

6. The PAC decides whether to approve or refuse the Pipeline project 

The PAC can approve or refuse the Pipeline project. If approving, the PAC can 

modify the project and make the approval subject to whatever conditions the PAC 

thinks are appropriate.12 

Conditions place important constraints on a project and are legally binding. 

If a PAC is appointed to review the Pipeline project, the same members will be 

appointed to determine whether the Pipeline should be approved or refused unless 

they are unavailable.13 

What factors will influence the decision? 

When deciding whether to approve or refuse the Pipeline project, the PAC must take 

account of: 

 the Secretary’s report, including any advice or recommendations it contains, 

and 

 any advice provided by the Minister having portfolio responsibility for the 

proponent – in this case, the Minister for Energy and Utilities 

 any findings or recommendations of the PAC (if the PAC conducted a review). 

Landholder consent for the Pipeline application 

The Pipeline project is being proposed over both privately-owned land and Crown 

land. Usually, a landholder must consent to an SSI application. Landholder consent 

is not be required if the project is ‘utility infrastructure’ or infrastructure on land with 

multiple owners and designated by the Secretary as not requiring landholder 

consent.14  It is not clear if either of these exemptions applies. 

If landholder consent is not required, APA must still notify affected landholders of its 

SSI application. This can be done in one of two ways. 15 

1. By providing written notice of the application for SSI approval no later than 14 

days after the application is made (this has likely already happened); or 

                                                           
12

 Environmental Planning and Assessment Act 1979 (NSW), s. 115ZB. 
13

 See http://www.pac.nsw.gov.au/resources/pac/media/files/pac/general/one-pac-direction-23-october-
2013.pdf?la=en  
14

 Environmental Planning and Assessment Regulation 2000 (NSW), cl. 193(1). 
15

 Environmental Planning and Assessment Regulation 2000 (NSW), cl. 193(4). 

http://www.pac.nsw.gov.au/resources/pac/media/files/pac/general/one-pac-direction-23-october-2013.pdf?la=en
http://www.pac.nsw.gov.au/resources/pac/media/files/pac/general/one-pac-direction-23-october-2013.pdf?la=en
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2. By publishing an advertisement in a newspaper circulating in the area/s in 

which the project is to be carried out at least 14 days before the EIS is placed 

on public exhibition (this will not yet have happened). 

APA will also be required to negotiate with affected landholders to either purchase 

their property or obtain easements over the property in order to construct, operate 

and maintain the Pipeline. 

Relevance of local environmental plans  

 

The Pipeline project traverses seven Local Government Areas. The Local 

Environmental Plans that apply to these areas may prohibit the development over 

the relevant land. However, the provisions of Local Environmental Plans do not apply 

to State Significant Infrastructure.16 This means the project can be approved even if 

it is partly or wholly prohibited under the various Local Environmental Plans and 

there is no need to rezone the land prior to lodging the application. 

If the project is approved 

Appealing the approval in Court 

If the project is approved, the community’s appeal rights are limited.  

The community has no right to appeal a project approval on the merits. This means it 

will not be possible to ask the Court to examine the impacts that the Pipeline will 

have on the environment or the community to re-decide whether or not it should 

have been approved. 

The community can seek judicial review of the approval within 3 months after public 

notice of the approval is given. Judicial review requires a legal error to have been 

made in the approval process. Was the correct procedure followed? Did the 

decision-maker take into account everything they were supposed to? Was anything 

taken into account that ought not to have been? 

 

For more information on merits appeals and judicial review, see our Fact Sheet on 

the Land and Environment Court. 

http://www.edonsw.org.au/land_and_environment_court  

 

Additional approvals 

Approval to carry out State Significant Infrastructure is an important first step, but the 

Pipeline project will also require a Pipeline Licence and possibly other approvals as 

well. 

                                                           
16

 Environmental Planning and Assessment Act 1979 (NSW), s. 115ZF. 

http://www.edonsw.org.au/land_and_environment_court
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1. Commonwealth approval 

Some activities trigger the operation of Commonwealth environmental law – the 

EPBC Act.17 Where an activity will have, or will be likely to have, a significant impact 

on a ‘matter of national environmental significance’, it must be referred to the 

Commonwealth Department of Environment and Energy for assessment and 

approval by the Minister for Environment – currently the Hon. Josh Frydenberg. This 

is in addition to the approvals required at the State level. 

The Preliminary Environmental Assessment says that the Pipeline project will be 

referred under the EPBC Act due to its potential to impact protected threatened 

species and ecological communities.18 

The decision of the Australian Environment Minister whether or not to approve the 

project will be based on the environmental assessment that takes place at the State 

level.19 If the Minister approves the Pipeline project he can attach additional 

conditions on it and, if he refuses to grant approval, the Pipeline project cannot go 

ahead. 

2. Other environmental approvals 

Because the Pipeline is classified as State Significant Infrastructure, a number of 

approvals are not required, including:20 

 An Aboriginal Heritage Impact Permit 

 A permit to clear native vegetation 

 A bush fire safety authority 

 A water use approval. 

A number of other approvals are still required but must be granted consistently with 

the SSI approval.21 This includes the Pipeline Licence (see below), an environment 

protection licence (licence to pollute, if required), and approvals to carry out works on 

or over public roads. 

3. Authority to survey 

APA will need to obtain an Authority to Survey  from the Minister for Energy and 

Utilities before anyone can come onto your land to do any survey work. As at 9 

March 2017, the NSW Department of Industry has advised that no application has 

yet been lodged. You can contact the Department on (02) 9338 6600, or by email on 

clo@industry.nsw.gov.au, to ask whether APA has applied for an Authority to 

                                                           
17

 Environment Protection and Biodiversity Conservation Act 1999 (Cth). 
18

 See page 29. 
19

 NSW Bilateral Agreement relating to environmental approvals under the EPBC Act. 
20

 Environmental Planning and Assessment Act 1979 (NSW), s. 115ZG. 
21

 Environmental Planning and Assessment Act 1979 (NSW), s. 115ZH. 

mailto:clo@industry.nsw.gov.au
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Survey, or to ask that you be kept informed as to when and if an application is 

lodged. 

If granted, an Authority to Survey will give APA the right to enter the lands specified 

in the authority and carry out surveys to investigate possible routes and the location 

of any associated works. This may involve taking samples from the land for testing.22  

The Department has advised that APA must give landholders a copy of the Authority 

to Survey on request. 

The Authority to Survey may be granted subject to conditions and will state how long 

it lasts. It may be extended if APA applies for an extension.23  The Minister can also 

cancel an Authority to Survey at any time for any reason the Minister sees fit.24 

There is no legal requirement to notify affected landholders that an application has 

been made for an Authority to Survey and there is no requirement to consult affected 

landholders before an authority is granted.  However, APA may decide to approach 

landholders to negotiate access arrangements for surveys prior to applying for an 

Authority to Survey.   

It is arguable that this process denies affected landholders procedural fairness. 

Because as a landholder you have a legal interest in your land, you should have a 

right, as a matter of procedural fairness, to respond to any application for an 

Authority to Survey.25  

It is possible that APA or the Department will voluntarily afford affected landholders 

procedural fairness by notifying them of the application for an Authority to Survey 

and give landholders the opportunity to comment.   

If procedural fairness is denied, you may seek legal advice on whether it is possible 

to legally challenge the Minister’s decision to grant the Authority to Survey.   

4. Pipeline Licence 

In addition to approval to carry out State Significant Infrastructure, APA will need a 

Pipeline Licence to construct and operate the Pipeline. If the PAC has granted a SSI 

approval, the Minister for Energy and Utilities must grant a Pipeline Licence that is 

substantially consistent with the SSI approval. 

                                                           
22

 Pipelines Act 1967 (NSW), s. 5H. 
23

 Pipelines Act 1967 (NSW), s. 5G 
24

 Pipelines Act 1967 (NSW), s. 5G(3) 
25

 Moolarben Coal Mines Pty Ltd v Director-General of the Department of Industry and Investment NSW 
(Agriculture Division); Moolarben Coal Mines Pty Ltd v Director-General of the Department of Trade and 
Investment, Regional Infrastructure and Services [2011] NSWLEC 191. 
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The process for obtaining a Pipeline Licence 

 

Application for a Pipeline Licence 

An application for a Pipeline Licence is made to the Minister for Energy and 

Utilities.26 

At least 7 days before making an application, APA must publish a notice in two 

State-wide newspapers that sets out the particulars of the application.27  

The application must be accompanied by a plan that shows:28 

 the route of the proposed pipeline, 

 the situation of any proposed apparatus or works,  

 the lands (if any) proposed to be used for the purpose of gaining access to 

the proposed pipeline or proposed apparatus or works. 

The plan must also identify the affected land that APA has: 
 

 already purchased or negotiated an easement over;  

 reached agreement to purchase or obtain an easement over; and 

 still requires an agreement as to acquisition or easement  
 

in order to facilitate the construction and operation of the Pipeline.29  
 
The Minister will lodge the plan with the Registrar-General of Land and Property 
Information.30  
 

  The Minister can then grant a Pipeline Licence in relation to the lands outlined in the 
application, or such of those lands as he or she thinks fit.31  

Once the Pipeline Licence is granted, the Minister will publish in the Gazette a 
declaration that the lands and easements specified in the notification are vested in the 
licensee (APA).32  

There is no formal opportunity for the public, including affected landholders, to 

comment on the Pipeline Licence application. This may be a denial of procedural 

fairness. See Authority to Survey above.   

If you want to discuss APA, its proposal, or any licence application with the 

Department of Industry you should call (02) 9338 6600 or email 

clo@industry.nsw.gov.au.  The Minister’s office can be contacted on (02) 8574 7200. 

                                                           
26

 Pipelines Act 1967 (NSW), s. 12. 
27

 Pipelines Act 1967 (NSW), s. 13(3). 
28

 Pipelines Act 1967 (NSW), s. 13(1)(d). 
29

 Pipelines Act 1967 (NSW), s. 13(1)(d) and (f). 
30

 Pipelines Act 1967 (NSW), s. 20 
31

 Pipelines Act 1967 (NSW), s. 14. 
32

 Pipelines Act 1967 (NSW), s. 21. 

mailto:clo@industry.nsw.gov.au
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Negotiating for purchase of land or the granting of easements 

Before lodging an application for a Pipeline Licence, APA will attempt to negotiate 

with affected landholders to either purchase land or acquire an easement over land. 

An easement is a right to use someone’s land for a specific purpose. It might be 

simply to provide access to the Pipeline or it may be to locate the Pipeline or 

associated works on the land. 

The affected land is still owned by the landholder. The easement is registered on the 

title to the land and gives the beneficiary (APA) the rights set out in the easement. If 

the land is sold, the easement remains in place and will continue to apply to the land. 

Depending on the land, an easement might apply to all, or just part of the land. 

If APA wants to buy your land or to get an easement over your land, they will contact 

you and try to reach an agreement with you. You may receive a ‘statement of 

intention regarding easements’ notice in the mail or in person.  

If you do not wish to sell your land to APA or to grant an easement, you do not have 

to enter into any negotiations.   

You are not under any legal obligation to talk with APA.  If you are approached by 

APA to discuss access to your land, you should seek independent legal advice 

before agreeing to anything.  EDO NSW can assist you in obtaining legal 

representation in connection with any negotiations. 

What if you don’t want to negotiate or can’t reach agreement? 

If you choose not to negotiate with APA, or can’t reach an agreement with APA 

about access, the Minister can still issue a Pipeline Licence for the proposed 

Pipeline.  

Before granting a Pipeline Licence, the Minister must be satisfied that the lands, or 
easements, identified in the application are either vested in the applicant, or 
‘available for compulsory acquisition’. .33  
 
With regards to freehold land, the land (or an easement over it) will be considered to 
be ‘available for compulsory acquisition’ if the applicant can show that it took ‘all 
reasonable steps’ to enter into an agreement with the owner to acquire the land or 
easement and those steps have not resulted in any agreement.34  There is no clear 
definition of what constitutes ‘all reasonable steps’.  If the Minister is satisfied that 
APA took ‘all reasonable steps’ to enter an agreement with the landholder, but was 
unsuccessful, the Minister can grant the Pipeline Licence over the land. Once the 
licence is granted, the Minister will publish in the Gazette a declaration that the lands 
and easements specified in the notification are ‘vested’ in the licensee (APA).35  

                                                           
33

 Pipelines Act 1967 (NSW), s. 14 (1)(d). 
34

 Pipelines Act 1967 (NSW), s. 22 (d). 
35

 Pipelines Act 1967 (NSW), s. 21. 
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The law does not specifically provide what kind of property rights the notification may 
‘vest’ in APA, but simply refers to land or easements being ‘vested’ in the licensee 
according to what the notice says. .  We think that there is doubt as to whether the law 
gives the Minister the power to extinguish your private property rights. We also think 
that there is doubt as to whether APA can acquire your property without your consent 
simply through the publication of notification of a Pipeline Licence, given that APA is a 
private company and the pipeline is not a government project for a clear public 
purpose. This part of the law applying to pipelines has not yet been tested in a Court. 

If your land is ‘vested’ in APA as a result of the Minister’s notice, you will receive 
written notice of your entitlement to compensation.36 An offer of compensation will be 
included. 

Landholders then have 90 days to accept the offer or appeal to the Land and 
Environment Court, otherwise it will be deemed that the offer has been accepted.37 

There is no need to wait for an offer. Landholders can claim compensation by 

sending a claim to the Valuer-General or the Minister for Energy and Utilities.38 

Compensation on Just Terms  

Landholders whose lands are vested in APA are entitled to just compensation.39 In 
deciding what is just, the following matters must be taken into account: 

 the market value of the land on the date of its acquisition, 

 any special value of the land to the person on the date of its acquisition, 

 any loss attributable to severance, 

 any loss attributable to disturbance, 

 the disadvantage resulting from relocation, 

 any increase or decrease in the value of any other land of the person at the date 
of acquisition which adjoins or is severed from the acquired land by reason of the 
carrying out of, or the proposal to carry out, the public purpose for which the land 
was acquired. 

Inquiries into pipelines  

The Secretary of the NSW Department of Industry (currently Mr Simon Smith) may 

hold an inquiry into any matter relating to the design, construction, operation or 

maintenance of a pipeline.40  If requested to do so by the Minister (currently the Hon 

Don Harwin), the Secretary must conduct an inquiry.  You can contact the Secretary 

through the Department of Industry on (02) 9338 6600, or by email on 

clo@industry.nsw.gov.au.  The Minister’s office can be contacted on (02) 8574 7200. 

                                                           
36

 Land Acquisition (Just Terms Compensation) Act 1991 (NSW), s. 42. 
37

 Land Acquisition (Just Terms Compensation) Act 1991 (NSW), s. 45. 
38

 Land Acquisition (Just Terms Compensation) Act 1991 (NSW), s. 39. 
39

 Land Acquisition (Just Terms Compensation) Act 1991 (NSW), s. 54. 
40

 Pipelines Act 1967, s. 31A 

mailto:clo@industry.nsw.gov.au
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Denying entry to APA – Plenty v Dillon 

Some landholders don’t want to engage with companies at all – especially mining or 

CSG companies. Many have “locked the gate” and others have erected signs on 

their gates prohibiting trespass and quoting a High Court case – Plenty v Dillon. 

Under common law, a person trespasses unless they have consent to enter land. 

This consent can be express (an invitation) or implied (gate left open). Putting up a 

sign prohibiting trespass is an express denial of consent, so it cannot be implied. 

Sometimes a law gives someone, such as a police officer or inspector, the power to 

enter land even if consent is expressly denied. But the case Plenty v Dillon 

confirmed that, unless there is an express provision in the legislation that authorises 

entry onto land without landholder consent, any such entry will be trespass.  

The Pipeline Act requires the licence applicant (APA) to negotiate with landholders 

for the acquisition of land and easements. This does not confer a right to enter land 

without landholder consent and if a ‘no trespassers’ sign is on the gate it will be 

unlawful for APA staff or contractors to enter. 

APA staff have other options available to them to negotiate with landholders, 

including contact via post, phone and email. 

If all reasonable attempts to contact the landholder fail, it will be open to APA to 

argue to the Minister that he should still vest the relevant land in it under a Pipeline 

Licence.  

Interfering with an easement 

If an easement is registered on land, whether through agreement or compulsory 

process, it is unlawful to ‘substantially interfere’ with the easement. Substantial 

interference would include preventing physical access to the land. In the case of a 

pipeline, certain actions may be considered to be ‘substantial interference’ if they 

pose dangers to the pipeline. This might include excavating too close to the pipeline 

or burning too close to the pipeline. 

If an easement held by APA is substantially interfered with, APA will have the power 

to enter the land and ‘abate’ the interference. The action taken must not be 

excessive in the circumstances. It might involve unlocking a padlocked gate using 

bolt cutters. 

Another option is an for APA to bring an action in nuisance in which case the court 

will be asked to either issue an injunction to stop the interference and/or award 

damages. 

Bringing an action in nuisance is a costly and time consuming process and may not 

be worthwhile for APA to pursue. 
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Protesting 

Both the Western Slopes Pipeline Project and the Narrabri Gas Project are 

controversial developments that are likely to attract serious public opposition. As has 

been witnessed to date, some members of the community may choose to exercise 

this opposition in the form of protest activities or civil disobedience. 

These people should be aware of recent changes to protest laws that came into 

effect in 2016. 

See our Fact Sheet Update on Protest Laws for more information. 

http://www.edonsw.org.au/update_on_protest_laws  

http://www.edonsw.org.au/update_on_protest_laws

