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Draft Aboriginal Cultural Heritage Bill 
2018 (NSW): Community Briefing Note 
Background 

Aboriginal culture and heritage (ACH) in New South Wales is currently regulated 

under flora and fauna legislation – the National Parks and Wildlife Act 1974 (NSW). 

This is inappropriate and offensive to many Aboriginal people. There is a need for 

stand-alone ACH legislation. 

There has been talk about reforming the existing ACH laws for a long time. You may 

have already engaged in the reform process in some way. In September 2017 the 

Government released a Consultation Paper, A proposed new legal framework. 

In February 2018 it released a draft Bill to give effect to these reforms – the draft 

Aboriginal Cultural Heritage Bill 2018.  

Have your say 

The Draft Bill and consultation paper are on public exhibition until 20 April 2018.  

The Government is seeking community feedback during this time. This feedback 

may result in changes to the Draft Bill before it is introduced to NSW Parliament.  

If the Bill becomes the law 

If it is passed by both Houses of Parliament (with or without amendments) the ACH 

Bill will become law. The Government will then make a Regulation to support the 

new Act. The Regulation will contain a lot of the detail about how the new scheme 

operates. This means that we still don’t know the full story of what is proposed and 

how the new laws will work. (We have highlighted where something important has 

been left to the regulations.) The new system would be established in stages. Over 

time, the cultural heritage provisions would be removed from the National Parks and 

Wildlife Act, and ACH regulated will be under the Aboriginal Cultural Heritage Act. 

Overview of the Draft Bill 

The Draft Bill proposes a new framework for the regulation of Aboriginal cultural 

heritage. This would include a new ACH Authority led by Aboriginal people.  
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The Draft Bill establishes things like: 

 What ACH is (p. 3) 

 Who can make decisions about ACH (p.7) 

 Recording information about ACH (p. 12) 

 Procedures for harming ACH (p. 15) 

 Offences and penalties for harming ACH without permission (p. 24) 

 Mechanisms for protecting ACH (p. 28) 

 Funding matters (p. 38) 

This briefing note will explain what the Bill proposes in relation to each of these 

topics – relevant page numbers are set out above. It will also provide EDO expert 

analysis and a summary at the end of each topic. 

Aims of the Draft Bill 

The Draft Bill has several objects or aims. This is what the law seeks to achieve. 

The proposed objects are: 

 To recognise that ACH belongs to Aboriginal people and to establish a 

legislative framework that reflects Aboriginal people’s responsibility for and 

authority over ACH. 

 To recognise that ACH is a living culture that is intrinsic to the well-being of 

Aboriginal people. 

 To establish effective processes for conserving and managing ACH. 

 To provide for the collection and use of information about ACH. 

 To promote understanding of and respect for ACH among all NSW people. 

 To enable and support voluntary actions that conserve Aboriginal heritage  

This briefing note will evaluate the Draft Bill against these objects to see whether it 

does what it sets out to do, and whether there are any limitations to achieving those 

objects.  

Legal Advice 

If you need any follow up legal advice on the Draft Bill, call our Advice Line on 1800 

626 239 during office hours Monday – Friday. One of our solicitors can call you back 

and help you.  
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What is Aboriginal cultural heritage? 

While ACH means different things to different people, the Draft Bill proposes to give 

a legal meaning to ACH. It defines ACH as: 

“Living, traditional and historical practices, representations, expressions, beliefs, 

knowledge and skills 

(together with the associated environment, landscapes, places, objects, 

ancestral remains and materials) 

that Aboriginal people recognise as part of their cultural heritage and identity.” 

Aspects of ACH 

The Draft Bill also defines certain aspects of ACH. 

1. Aboriginal object 

Any object, article or material evidence that relates to the habitation of land in NSW 

by Aboriginal people 

 may or may not be connected with particular land 

 can relate to habitation before or at the same time as the occupation of land 

by other people 

 

2. Aboriginal ancestral remains 

Bodily remains of deceased Aboriginal persons, but does not include: 

 Bodily remains buried in a cemetery in which non-Aboriginal people are buried 

 Bodily remains being treated or examined for forensic purposes 

 

3. Intangible Aboriginal cultural heritage 

Any practices, representations, expressions, beliefs, knowledge or skills comprising 

ACH  

 Includes intellectual creation or innovation of Aboriginal people based on or 

derived from ACH 

 Does not include Aboriginal objects, Aboriginal ancestral remains or any other 

tangible materials comprising ACH 

What ACH is protected? 

The definitions are important because the protective measures in the Draft Bill (e.g. 

harm offences, or limiting use of intangible heritage) do not apply to everything that 

meets the ACH definition. These protections only apply to: 
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 Aboriginal objects,  

 Aboriginal ancestral remains, and 

 declared ACH 

 registered intangible ACH. 

This means that if ACH is not an Aboriginal object or Aboriginal ancestral remains, it 

must be declared or registered before it attracts legal protection, as outlined below. 

The ACH definition may be used to inform the mapping of ACH (more on this later). 

Analysis  

The definition of ACH is broad – recognising  practices, beliefs, knowledge as well as 

landscapes, environments and objects. However, when it comes to protection, the 

scope of ACH is narrowed to objects, ancestral remains and anything that has been 

‘declared’, such as a significant Aboriginal place. 

Problems could arise if one aspect of ACH is protected but not another. For 

example, remains and objects within a burial ground will be protected by the harm 

offences, but the burial ground as a whole may not be, unless it has been declared 

to be ACH. 

 

What is ‘declared’ ACH? 

The Minister responsible for the ACH Act can make declarations of Aboriginal 

cultural heritage. This is done on the recommendation of the Aboriginal Cultural 

Heritage Authority (ACH Authority). 

Importantly, declarations can apply to landscapes or other places that have ACH 

significance. ACH declarations will be vital to the effective protection of ACH at the 

landscape scale because the harm offences in the Draft Bill only apply to Aboriginal 

objects, Aboriginal ancestral remains and declared ACH. 

The Bill would carry over existing, listed ‘Aboriginal places’ as declared ACH. 

The Minister can also declare that any tangible material relating to Aboriginal life or 

historical events is ACH. 

In making a declaration, the Minister can specify activities that may be carried out 

despite the declaration. 
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Analysis  

Decisions about ACH significance are still to be made by a (likely) non-Aboriginal 

Minister, which arguably conflicts with the aims of the Draft Bill. 

The Minister’s decision to declare ACH is completely discretionary. There are no 

decision-making criteria in the Draft Bill to guide the Minister’s decision. 

By contrast there are things the ACH Authority must do (such as consulting the 

landholder) before recommending a declaration. 

There is no timeframe for the Minister to make a decision once he or she receives a 

recommendation to declare ACH. It could take years for a declaration to be made. 

The Draft Bill could be clearer about how declared ACH is protected. The main 

consequences appear to be: identification on ACH maps, harm offences will apply, 

and proposals that may impact declared ACH may need more detailed assessment. 

The Consultation Paper states that declared ACH will have high levels of protection 

(see p 30). However, nothing in the Bill requires this, and there are no explicit higher 

penalties for harming declared ACH. 

If the Minister refuses to declare ACH, no Aboriginal person or body can appeal that 

decision on the merits. The only appeal option is judicial review – where a legal error 

in the decision-making process is alleged. This would be very difficult without more 

specific decision-making criteria. 

The Minister’s power to specify activities that can be carried out despite the 

declaration of ACH could undermine the whole point of making declarations, unless it 

is limited to certain purposes or ACH Authority recommendations. 

 
What is registered intangible ACH? 

Intangible ACH, along with the holders of the ACH, can be registered by the ACH 

Authority. The ACH Authority must be satisfied that the heritage is not widely known 

to the public and should be protected from unauthorised commercial use.  

Once registered, only the registered holders of the intangible ACH can use the ACH 

for commercial purposes. The registered holders can enter agreements with others 

to authorise the commercial use of the ACH. 

Analysis 

The inclusion of intangible ACH is a new concept for NSW laws. It is relevant to the 

Draft Bill’s aim to recognise that ACH is a living culture that is intrinsic to the well-

being of Aboriginal people. 
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Summary 

ACH is defined broadly and includes intangible ACH: 

“Living, traditional and historical practices, representations, expressions, beliefs, knowledge 

and skills (together with the associated environment, landscapes, places, objects, ancestral 

remains and materials) that Aboriginal people recognise as part of their cultural heritage and 

identity.” 

This definition will inform the identification, mapping and protection of ACH in NSW. 

But when it comes to protecting ACH, which is where it really counts, the Draft Bill 

defines ACH more narrowly as including only Aboriginal objects, Aboriginal ancestral 

remains and declared ACH.  

This means that ACH protection – especially of significant landscapes and places – 

will depend on the willingness of the Minister to make an ACH declaration.  

More discussion of declared ACH is below under ‘Mechanisms for Protecting ACH’. 
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Who can make decisions about Aboriginal cultural 

heritage? 

The Draft Bill proposes to establish a new Aboriginal representative body – the 

Aboriginal Cultural Heritage Authority (ACH Authority) – which will be responsible for 

making key decisions about ACH. 

The ACH Authority will, in turn, establish Local ACH Consultation Panels (Local 

Panels) – either for a particular area of the State or a particular aspect of Aboriginal 

cultural heritage or both. 

The ACH Authority 

The ACH Authority will be a NSW Government agency. It will be managed by a 

board of Aboriginal people appointed by the Minister. Once appointed, the Board can 

exercise its powers independently of the Minister’s direction or control. 

The ACH Authority will be able to appoint Committees to assist it with its functions, 

and employ staff. 

Analysis 

In the Draft Bill, the Minister appoints the members of the ACH Authority, but it is 

unclear how members will be selected. The Government is asking for your feedback. 

More on this is likely to be set out in the Bill when introduced to Parliament, and in 

future Regulations. 

Questions you might like to consider:  

 Should the Minister formally appoint Authority members? 

 Should members be required to have particular skills or expertise?  

 Should the Bill itself require that members be nominated by a democratic or 

community-driven process?  

A Consultation Note in the Draft Bill states that this appointment should be a 

‘community driven’ process. However, as the Draft Bill stands, there is nothing to 

prevent the Minister hand-picking the members. 

The Minister can remove a member from office at any time. The independence of the 

ACH Authority will be limited if the board members can be removed by the Minister 

at any time. 

Arguably, ACH Authority members should only be removed by resignation, expiry of 

term, death or incapacity, democratic process or proven impropriety. 
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What will the ACH Authority do? 

The ACH Authority will have several important functions, some of which are: 

1. Making recommendations to the Minister on the declaration of ACH 

Aboriginal cultural heritage cannot be declared to be ACH unless the ACH Authority 

makes a recommendation to the Environment Minister. The ACH Authority will 

therefore have an important role in the declaration of ACH. 

Analysis 

The ACH Authority will be able to influence the declaration of ACH, but will not have 

the final say over whether ACH is declared. The Minister will ultimately decide what 

ACH will be declared (and therefore attract legal protection). 

This only partly achieves the aim of the Bill to recognise that ACH belongs to 

Aboriginal people and to give Aboriginal people responsibility for and authority over 

ACH. 

2. Registering intangible ACH 

The ACH Authority will be able to assess applications and register intangible ACH.  

Before the ACH Authority can register intangible ACH, it must be satisfied that: 

 the heritage is not widely known to the public and should be protected from 

unauthorised commercial use, and 

 the heritage complies with the registration requirements in the regulations (yet 

to be developed) 

The ACH Authority will also need to consult any relevant Local Panel. 

Analysis 

The intangible ACH provisions better reflect the aim of the Bill to recognise that ACH 

belongs to Aboriginal people and that Aboriginal people should have authority over 

ACH. 

Recognition of intangible ACH is a step forward and also meets the aim of the draft 

Bill to recognise that ACH is a living culture that is intrinsic to the well-being of 

Aboriginal people.  

The practical challenges of protecting intangible heritage will benefit from hearing 

from Aboriginal people and other experts in the field, and understanding Aboriginal 

needs and aspirations in this area, to make sure any such protections are fit for 

purpose. Complexities around shared heritage, public knowledge and sensitive 

information will need to be further discussed and worked through. More on this later. 
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3. Responsible for care of Aboriginal objects & Aboriginal ancestral 

remains  

If the Bill becomes law, all Aboriginal objects that are currently the property of the 

NSW Government will become the property of the ACH Authority, on behalf of 

Aboriginal people.  

The Draft Bill sets out a process to repatriate ACH to appropriate people at the local 

level. 

The Draft Bill carries over obligations to notify the Government – now the ACH 

Authority – about ACH that was previously unknown (such as newly discovered sites 

or objects). It is an offence not to comply. 

Analysis  

Returning Aboriginal objects to the care and control of an Aboriginal body – the ACH 

Authority – reflects Aboriginal people’s responsibility for and ownership of ACH, in 

accordance with the Draft Bill’s aim. 

4. Entering ACH Conservation Agreements 

The ACH Authority can enter into an agreement with the owners of land for the 

purpose of conserving ACH that exists on the land. ACH Conservation Agreements 

can provide for the ongoing protection of ACH by restricting development on the 

land, requiring certain conservation activities to be carried out or allowing certain 

people to access the land. 

Analysis 

The decision whether or not to enter ACH Conservation Agreements rests with the 

ACH Authority, and not the Minister, which reflects Aboriginal people’s responsibility 

for and authority over ACH (an object of the Draft Bill).  

ACH Conservation Agreements are likely to require the ACH Authority to provide 

financial, technical or other assistance to the owner of the land so the scheme will 

need to be adequately funded. 

5. Determine ACH Management Plans 

ACH Management Plans authorise ‘harm’ to ACH (and may include measures to 

conserve ACH or minimise harm). They are negotiated between the proponent of 

development and the Local Panel. Once agreed (or if agreement cannot be reached) 

the ACH Authority must decide whether to approve the ACH Management Plan or 

refuse the Plan. (More detail on these plans later.) 
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Analysis 

The ACH Authority decides whether or not to approve an ACH Management Plan, 

not the Minister. This reflects Aboriginal people’s responsibility for and authority over 

ACH (an aim of the Draft Bill). However, the development proponent can appeal 

against the ACH Authority’s decision to the Land & Environment Court (more on this 

later). 

ACH Management Plans are likely to include a financial contribution to compensate 

for the harm to ACH. This could provide an incentive for the ACH Authority to enter 

ACH Management Plans simply to finance its functions – including paying its staff. 

It is important that the ACH Authority receives adequate funding from other sources.  

Local ACH Consultation Panels 

Local Panels will be set up by the ACH Authority and the members will be appointed 

by the ACH Authority. 

The Local Panels may be established in relation to an area or a particular 

aspect of ACH (such as intangible ACH), or both. 

The role of the Local Panels is to advise the ACH Authority in relation to the area or 

aspect of ACH they are responsible for, including: 

 Recommendations for the declaration of ACH 

 Proposed ACH Conservation Agreements (more on these later) 

 ACH Management Plans (more on these later) 

 The repatriation of Aboriginal objects or Aboriginal ancestral remains 

 Preparing draft ACH maps. 

The membership and operation of the Local Panels will be in accordance with 

procedures developed by the ACH Authority. 

Analysis 

There is a lot of information missing, as it will be up to the ACH Authority to develop 

procedures for the establishment, membership and operation of the Local Panels. 

Community trust in the appointment of Local Panels, and sufficient resourcing to do 

their job, will be major factors in the success or failure of the proposed system.  

The Minister 

It is unclear which Minister will have responsibility for the ACH Act. This is up to the 

Government of the day. There is no requirement that the Minister be an Aboriginal 

person. 
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What we do know is that the Minister has broad powers under the Draft Bill, 

including: 

1. The final say on what ACH is ‘declared’ 

2. The ability to appoint and dismiss the board members of the ACH Authority 

3. The final say on whether to issue an interim protection order (more on this 

later) 

4. The final say on ACH maps (more on this later) 

5. The final say on the ACH Authority’s funding allocation strategy.  

Analysis 

The Minister will have a lot of power over ACH and this means that the Draft Bill will 

not  reflect Aboriginal people’s responsibility for and authority over ACH. 

The Minister’s decision-making powers are often completely discretionary, with few if 

any criteria to guide decision-making.  

 

Summary 

A new Aboriginal body – the ACH Authority – will be established to make key 

decisions about ACH but the members will be appointed by the Minister and can be 

dismissed by the Minister at any time. This could undermine the independence of the 

ACH Authority.  

It is also unclear how members will be nominated. The Government’s intention is that 

Aboriginal people will have a say in a ‘community-driven’ process, and is asking for 

feedback on what this should look like. It’s important to make your voice heard on 

this. 

The ACH Authority will have some control over ACH, but it is the Minister who will 

have the final say on many important matters, including the declaration of ACH. 

Local Panels will provide local knowledge and expertise to the ACH Authority. But it 

is unclear who will be eligible to sit on the Local Panels or how they will operate. It is 

also unclear whether they will be properly resourced to fulfil their technical, 

negotiating and administrative functions.   
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Recording information about ACH 

The ACH Authority will be responsible for establishing and managing an ‘information 

system’ in relation to ACH. The information system is relevant to the aim of the Draft 

Bill to provide for the collection and use of information about ACH. 

The aim of the information system is to support culturally appropriate and effective 

decision-making in relation to ACH. 

The information system will have several features: 

1. Restricted access database 

Some information about ACH is not appropriate for access by the general public and 

this information will be restricted to Local Panels, the ACH Authority Board, 

bureaucrats authorised by the board and any other person authorised by the 

regulations. 

2. Public online portal 

The portal will be hosted on a Government website and will include information that 

is not restricted, including: 

 Information on ACH significance that is known to Local Panels or the ACH 

Authority 

 Reports on the assessment of ACH (more on this later) 

 ACH Management Plans (agreements that authorise harm to ACH) 

 ACH declarations 

 Registered intangible ACH and agreements to authorise the use of intangible 

ACH 

 ACH Conservation Agreements (more on these later) 

 ACH strategic plans (more on these later) 

 ACH maps (see below) 

ACH Maps 

Draft ACH maps will be prepared by Local Panels and signed off on by the ACH 

Authority. However, the Minister will have the final say as to whether the map is 

approved for publication on the information portal.  

The maps will show the location of ACH. 

The purpose of the ACH maps is to assist those undertaking land-use planning (such 

as local councils) and developers to identify likely areas of ACH. The information 

portal will provide further details about the ACH – what it is etc. 

The maps will be prepared in accordance with a map methodology that will be 

developed by the ACH Authority. 
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Analysis 

There are real concerns about the quality and completeness of the existing AHIMS 

database, so a well-funded, up-to-date system would be an improvement on what we 

have .However, there is a risk that publishing the location of ACH could lead to its 

deliberate harm. Trust in the system will rely on good information security and 

access rules. 

ACH Maps are prepared by Local Panels and the ACH Authority, but it is the Minister 

that has the final say on whether a map is published on the online portal. This 

provides an opportunity for maps to become politicised and they may not show ACH 

which means the ACH Assessment Pathway (explained later) may not be triggered. 

State of ACH Reports 

The ACH Authority must prepare a report on the state of ACH in NSW within 5 years 

of the commencement of the ACH Act and every 3 years after that. 

The report will be tabled in Parliament so it will be publicly available. It will cover 

things like: 

 An assessment of the status of ACH – taking into account matters impacting 

on ACH, cumulative impacts and any conservation outcomes 

 An analysis of the costs and benefits of conserving ACH 

 An assessment of the outlook for ACH 

 An assessment of the regulatory framework (including the Act) 

Analysis 

This information will keep communities and the government informed about ACH, 

particularly trends. The information may also be useful in terms of supporting calls to 

strengthen the Act. 

It should be considered whether the ACH Report should require consultation, or 

whether this should be left to the ACH Authority’s discretion. 

ACH Authority Annual Reports 

The ACH Authority must submit an annual report covering matters set out in the 

regulations. 

Analysis 

Annual reports support transparency and accountability. 
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Summary 

An online information portal will contain information about ACH, including maps that 

plot the location of ACH. This information will help inform land-use planning and 

development proposals. Sensitive information will be kept on a restricted database 

that only certain people will be able to access. 

The ACH Authority will prepare 3 yearly reports to track how ACH is faring. 

  



15 
 

Procedures for Harming ACH 

Under the current laws, harming ACH is an offence unless an AHIP has been 

granted that authorises the harm. The Draft Bill proposes a different method of 

authorising harm that should mean earlier assessment. These provisions are 

relevant to the Draft Bill’s aims to establish effective processes for conserving and 

managing ACH, and to increase respect for ACH among all people in NSW. 

Meaning of harm 

The Draft Bill defines harm (to Aboriginal objects, remains or declared ACH) as 
meaning:  

 destroy or damage,  

 move from the land it is connected with,  

 lose the item when it is assigned for care and custody, or 

 otherwise harm the significance of the object, remains or other declared 
heritage,  

 certain acts of ‘disrespect’ towards ACH. That is:  
 

any act… (other than the expression of an opinion or belief) that demonstrates 
disrespect for the significance to Aboriginal people of the object, remains or 
other declared heritage. 

 

Analysis 

Including acts of disrespect as ‘harm’ may be intended to replace the ‘desecration’ 

offence. Desecration is an offence in the existing NPW Act, but is not defined. To 

date there has been no prosecution for the offence desecration in NSW, and the 

term is not used in the Draft Bill. The term ‘desecrate’ is still used in Victorian and 

Commonwealth legislation. While there is no consistent definition, desecration can 

mean treating ACH in a way that is inconsistent with its Aboriginal significance 

Harming certain ACH is an offence 

Under the Draft Bill, harm offences only apply to three categories of ACH: 
 

 Aboriginal objects; 

 Aboriginal ancestral remains; and 

 declared ACH. 
 
This means it is an offence to harm Aboriginal objects and remains whether or not 
they are declared Aboriginal cultural heritage.  Other forms of ACH such as places or 
landscapes of significance must be ‘declared’ to be protected by the harm offences. 
 
Harming ACH is an offence whether or not the person knew their actions affected 
Aboriginal heritage. More details on offences and enforcement are outlined later. 
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Analysis 
 
The Draft Bill significantly increases maximum penalties and brings the enforcement 
system up to date, but there are arguably two weaknesses to the harm offences. 
 
First, the ‘harm’ offence is restricted to the three categories of ACH noted above. 
This means there is no separate offence of harming undeclared sites or significant 
areas. Such sites may be undeclared because, for example:  

 they are newly uncovered;  

 the are not publicly identified due to cultural sensitivity;  

 the Minister has refused to declare them as ACH; or  

 the Minister has failed to do so before harm is done.   
 
In the Draft Bill, harm to ‘undeclared’ significant sites could only be prosecuted or 
prevented if the harm has an impact on an Aboriginal object, or Aboriginal ancestral 
remains buried there. Declared sites are protected against harm, but similar to the 
existing law, undeclared rock art or ceremonial sites are still treated as ‘objects’. 
 
Second, the Bill does not clearly state when the harm offences do or don’t apply. For 
example, the Consultation Paper states that major projects cannot be prosecuted for 
harm offences now, and won’t be under the Draft Bill (as Notes to the Bill also imply). 
Major projects like mines and ports can be prosecuted for enforcement action under 
the NSW Planning Act (such as if they breach approval conditions). But they are not 
subject to the ACH Authority or community civil enforcement under the Draft Bill.  

 

Likelihood of harm determined through ACH Assessment Pathway 

Certain developments will need to go through a new assessment pathway to 

establish what, if any, impact they will have on ACH. If the development is likely to 

harm ACH, an ACH Management Plan must be entered into to authorise that harm. 

Assessment will need to comply with a Code of Practice drafted by the ACH 

Authority. The level of assessment required will vary with the type of development.  

For example, development that needs consent from the local council will need to 

follow the ACH assessment pathway.  

Major projects are exempt from the need to obtain an ACH Management Plan in the 

Draft Bill. It is proposed they will follow a separate process under the Planning Act. 

However, it is not so clear for other types of development (see Analysis below). 

The Draft Bill sets out several assessment stages that can be tailored to the project.  
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Stages of assessment 

1. Map review 

The proponent must review the ACH Maps on the information portal.  If the site is 

mapped as containing or likely to contain ACH, the proponent must move on to the 

second stage. 

2. Preliminary investigation 

The proponent must notify the ACH Authority of the nature and site of the proposed 

activities and consult the Local Panel to find out about any ACH that the site actually 

contains. If the proposed activities could harm ACH, the proponent must move on to 

the third stage. 

3. Scoping assessment 

The proponent and the Local Panel must assess the likely harm that the proposed 

activities would cause to ACH and any options for avoiding or minimising that harm. 

If harm is still likely, the proponent must move on to the fourth stage. 

4. Detailed assessment and final ACH Assessment Report 

The proponent must assess and prepare a report on the ACH contained on the site, 

the harm to the ACH that will be caused as a result of the proposed activities and the 

options for avoiding or minimising that harm. The proponent must provide the report 

to the ACH Authority.  

5. Review of ACH Assessment Report by ACH Authority 

The ACH Authority has 10 business days to review an ACH Assessment Report 

submitted to it to determine whether it has been completed in accordance with legal 

requirements.  

If the ACH Authority is not satisfied with the process followed, it can require the 

proponent to undertake further assessment, but it can only do this once before it 

decides whether to accept the Report. 

Requirements for development applications (excluding major projects) 

A proponent cannot lodge a development application with the Local Council unless 

the stages of the ACH assessment have been completed and any ACH Report has 

been reviewed by the ACH Authority. 

If the ACH Assessment Report concludes that the development with harm ACH 

(being and Aboriginal object, Aboriginal ancestral remains or declared ACH), the 

development application must be accompanied by either an ACH Management Plan 

or a draft ACH Management Plan. 
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Analysis 

The ACH Assessment Pathway provides a staged process for identifying and 

assessing the impacts a development may have on ACH. It also provides for early 

engagement with Local Panels and the ACH Authority so that development 

proposals can be modified to avoid or minimise impacts on ACH before the 

proposals are finalised. 

Assessment Reports are required where a development will harm ACH. The Reports 

are prepared by the proponent. The ACH Authority can review the process by which 

the Report is done, but not necessarily the content or conclusions. The proposed 

timeframe of 10 days seems extremely short for anything but the most basic review. 

 

The fact that the proponent is assessing the likely impacts – in support of their own 

development application – is a systemic problem across the planning system. Unless 

the ACH Bill requires qualified and accredited ACH assessors (as in the Biodiversity 

Conservation Act 2016), and objective assessment, there is always a risk that 

Reports will downplay likely harm, or the significance of the ACH. 

 

When does the ACH assessment pathway apply? 

Unfortunately the Draft Bill does not clearly state what types of development will 

need to follow the ACH assessment pathway. This must be clarified in the Bill. Key 

development types under the Planning Act are considered below. 

 

Development that needs consent  

 

As noted above, the Draft Bill states that development which requires consent 

(excluding major projects) must comply with the ACH assessment pathway, and may 

need an ACH Management Plan if the assessment report says harm is likely.  

 

Major projects (State significant development, State Significant Infrastructure) 

 

The Draft Bill excludes major projects from the need for an upfront ACH 

Management Plan to authorise harm. According to the Draft Bill’s Consultation Note, 

the Planning Department Secretary will instead consult with the ACH Authority when 

setting the Environmental Assessment Requirements for major projects (such as 

mines, ports and freeways). This will allow the ACH Authority to raise any early 

concerns it has about potential impacts on ACH. The Secretary of Planning can then 

include ACH assessment requirements in the Environmental Assessment 

Requirements. The developer must comply with these Requirements when they 

prepare an Environmental Impact Statement for their project.  This is very similar to 

the current approach of consulting with the Office of Environment and Heritage.  

  



19 
 

Other infrastructure that doesn’t need consent (‘Part 5 activities’ under the 

Planning Act) 

 

Not explicitly included in the Draft Bill. These activities include electricity and water 

works, local council depots and other public works, but also include mining and gas 

exploration (under the Mining SEPP). The Planning Act requires the impacts of ‘Part 

5’ activities to be assessed even though consent isn’t required. However, the Draft 

Bill is unclear whether these projects need to follow the ACH assessment pathway. 

 

‘Exempt’ and ‘complying’ development 

 

Not explicitly included in the Draft Bill. Exempt development includes minor projects 

such as carports and renovations. Complying development is small and medium-

scale development that needs to comply with standards, with a private certifier’s 

oversight.  

 

Conclusion  

 

There is no clear justification for excluding ‘complying development’, government 

infrastructure, mining and gas exploration or other ‘Part 5’ activities that don’t require 

development consent from the ACH assessment pathway. 

 

Consider whether all developments with a chance of harming ACH should be 

required to enter the ACH assessment pathway and check the ACH map. Then, if 

necessary, Local Panels, developers and the ACH Authority can identify and assess 

the likely impacts via further stages of the pathway. 

 

Overall, the success of the ACH assessment pathway will depend on clear and 

workable entry rules, high-quality and timely local and state ACH maps, 

requirements for qualified assessors, and proper resourcing for Local Panel input 

and ACH Authority review. 

 

ACH Management Plans authorise harm 

After following the ACH assessment pathway, a person who plans to undertake 

development that will harm an Aboriginal object, ancestral remains, or declared 

ACH, must enter into an ACH Management Plan with the ACH Authority in order to 

authorise the harm.  

An ACH Management Plan ‘may’ also include measures to conserve or minimise 
harm to ACH.  
 
Only certain developments require an ACH Management Plan, namely local 

developments (including higher-impact ‘integrated development’ and ‘designated 
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development’). These developments tend to be determined by the local council or an 

independent planning body. 

Some developments are exempt from the need to obtain an ACH Management Plan, 

including major projects (such as mining and gas production, certain manufacturing 

industries, large tourist facilities, pipelines, dams etc). 

Requirements for other development types remain unclear, such as complying 

development, and some government projects and activities that don’t require 

development consent. 

Analysis 

Under current laws, if a development will harm ACH it requires an Aboriginal 
Heritage Impact Permit (AHIP) from the Office of Environment and Heritage (OEH). 
These are almost always granted. But major projects and government activities are 
exempt from the requirement to obtain an AHIP (consultation with OEH occurs 
instead). This is a major weakness in the current laws. It has led to widespread 
destruction of ACH that affects Aboriginal people’s lives, identity and wellbeing. 
 
This problem has been carried over into the Draft Bill. Major projects can, by their 
very nature, pose the greatest risk to ACH. To exempt these projects from the 
requirement to obtain ACH Management Plans means a key threat to ACH is not 
regulated under the ACH Act. Aboriginal people must instead rely on the existing 
planning system, and there may be reduced opportunities to receive compensation 
under a plan for the harm caused to ACH by these projects. 
 
Consider whether ACH Management Plans should be required for all developments 
that will harm ACH, including major projects and government projects. 
 
Consider whether the Draft Bill should include a requirement that ACH Management 
Plans include measures to avoid and minimise harm to ACH, or explain why this is 
not possible.  

 

Negotiating ACH Management Plans 

ACH Management Plans are negotiated between the proponent of development and 

the Local Panel in accordance with an ACH Code of Practice (yet to be made). The 

regulations will specify a timeframe for reaching an agreement. 

If the proponent and the Local Panel agree on a draft ACH Management Plan, the 

Plan will go to the ACH Authority which has the final say. The ACH Authority can 

approve the draft Plan, refuse it, or send it back for re-negotiation on particular 

points. 

If the proponent and the Local Panel cannot agree on a draft ACH Management Plan 

by the time the negotiation period expires, the proponent can still ask the ACH 
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Authority to approve an ACH Management Plan (by providing the ACH Authority with 

the latest draft plan).  

Both the proponent and the Local Panel can advise the ACH Authority to help it 

arrive at a decision. The ACH Authority can either approve an ACH Management 

Plan in the terms it thinks are appropriate or refuse to make the Plan. 

 
Whether or not the ACH Management Plan has been agreed in the negotiations, the 
ACH Authority ‘is to have regard to’ various factors in determining whether to 
approve or refuse it: 
 

 the objects of the Draft Bill; 
 the impact on the Aboriginal community of approving or not approving the 

Plan; 
 the impact on the proponent of approving or not approving the Plan; and 
 the public interest. 

 

Analysis 
 
Both pathways enable the ACH Authority to refuse the ACH Management Plan 
outright which recognises the autonomy of the ACH Authority in making decisions 
about ACH. While Local Panels and the proponent may give their advice, there is no 
explicit requirement for the ACH Authority to take account of that advice in making a 
decision. 
 
The decision-making criteria for the ACH Authority’s decision on Management Plans 
are more detailed than most decision-making processes throughout the Draft Bill 
(mainly applying to the Minister). Many have no criteria to guide the decision-maker.  
 
Impact on the Aboriginal community may be weighed up in terms of positive and 
negative social and economic impacts of the decision; as well as positive and 
negative impacts on Aboriginal cultural heritage, wellbeing and identity. 
 
Impact on the proponent may include the fact that, if the ACH Management Plan is 
not approved, the developer may not be able to lodge their development application. 
 
As usual, the ‘public interest’ is not defined. ‘Public interest’ usually includes 
considering the objects of the Act (among other things), but the objects are included 
separately here. The ‘public interest’ is effectively a catch-all that enables the ACH 
Authority to consider how the ACH Management Plan may affect the rights and 
interests of the general public in NSW. Examples may include the benefits of 
growing employment, or damage to State heritage significance. 
 
There is no requirement for the ACH Authority to publish reasons for its decision. 
A statement of reasons would be likely to improve public transparency of decisions. 
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Proponent can appeal to Land and Environment Court 
 
If the proponent is unhappy with the ACH Authority’s decision about an ACH 
Management Plan, it can appeal to the Land and Environment Court (merit appeal). 
The Court can then either agree with the ACH Authority (uphold the decision) or 
overturn the ACH Authority’s decision and replace it with its own decision. In these 
circumstances, the Land and Environment Court would decide whether an ACH 
Management Plan should be entered into and on what terms. 
 
However, if a local Aboriginal person is unhappy with the decision of the Local Panel 
or the ACH Authority to enter an ACH Management Plan, they cannot challenge that 
decision on the merits. 
 

Analysis 
 
Development proponents effectively get two extra opportunities to secure a 
favourable outcome for ACH Management Plans, with rights to seek ACH Authority 
approval where plans are not agreed by the Local Panel, and then a further appeal 
right to the Court. Aboriginal people, including the Local Panel, have no such rights. 
 
Allowing proponents to appeal ACH Authority decisions on the merits may lead to 
the ACH Authority incurring significant legal fees as it defends its decisions in Court. 
More resources spent on defending decisions means less resources for actual 
cultural heritage protection. 
 
The ACH Authority may be reluctant to take a strong stance on protection because 
they don’t want to be dragged through the Court process by a developer. Yet there is 
no similar concern of being taken to Court by Aboriginal representatives. This 
imbalance creates a risk that decision-makers, including the ACH Authority, may 
favour the proponent/landholder in determining ACH Management Plans.  
 
There should be equitable merit appeal rights for relevant Aboriginal people in 
relation to ACH Management Plans, or no merit appeal rights for developers. If both 
sides (or neither side) can appeal the decision, the playing field is levelled and the 
decision-maker can focus on the merits of the decision and not the likelihood of 
having to defend that decision in Court. 
 
If a proponent’s merit appeal rights are retained, at a minimum the Draft Bill should 
give rights to Aboriginal people to ‘join’ a developer’s merits appeal in Court, as an 
opposing party.  
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Application of ACH Management Plans 
 
The Draft Bill proposes that an ACH Management Plan can specify a single 
proponent or a class of proponents who are authorised to harm ACH in accordance 
with the Plan. It is therefore possible that a proposed Plan could authorise ‘coal 
seam gas exploration’ or ‘graziers’ etc. 
 

Analysis 
 
Plans that refer to ‘classes’ pose certain risks and questions around who the 
negotiating parties would be, what harm is authorised and whether a particular 
person fits into the class. While this may in some cases be more efficient than 
multiple or repeated negotiations, the risks and processes need to be clarified. 

 

Summary 

Development is a key threat to ACH. It is important that ACH protections are 

integrated into planning and development laws to reflect the risk of harm. 

This has been only partly achieved. The Draft Bill sets up a pathway for assessing 

the impacts a proposed development will have on ACH, but it only applies to a 

limited range of developments – and not the large scale major projects that can pose 

the greatest threat to ACH. 

When it comes to authorising harm, the decision to approve an ACH Management 

Plan will be made by the ACH Authority, not the Office of Environment and Heritage. 

This is a positive step. But major projects are not required to have ACH Management 

Plans to authorise harm. This carries over a major weakness of the current system. 

To ensure a fair system, Aboriginal people’s appeal rights to the Land and 

Environment Court should be at least equal to the rights of development proponents. 
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Offences and penalties for harming ACH without 

permission 

It is an offence to harm ACH  

The Draft Bill creates one key offence – harming ACH. 

This offence can be broken down into two categories – where someone knew they 

were harming ACH, and where they unknowingly harmed ACH. 

The harm offence only applies to Aboriginal object, Aboriginal ancestral remains and 

declared ACH. 

Intentionally or recklessly harming ACH 

This offence is established where it can be shown that a person or corporation: 

1.  intentionally or recklessly harmed an Aboriginal object, Aboriginal ancestral 

remains or declared ACH, and 

2. the person knew that the ACH they harmed was ACH, and 

3. the harm was not trivial or negligible. 

This is considered a very serious (Tier 1) offence and the maximum penalty is 

$1.65 million for a corporation and $330,000 for an individual and/or imprisonment 

for one year. 

Unknowingly harming ACH 

This offence is established where it can be shown that a person or corporation: 

1. harmed an Aboriginal Object, Aboriginal ancestral remains or declared ACH, 

and 

2. the harm was not trivial or negligible. 

This is considered a serious (Tier 2) offence and the maximum penalty is $660,000 

for a corporation and $132,000 for an individual (no imprisonment). 

Analysis 

The first offence has three components, all of which must be proved. The difficulty 

will be establishing that the person knew (or ought to have known) that the object, 

remains or declared ACH they harmed was ACH. Their state of mind/knowledge will 

be a key factor in proving the offence. The online information portal may be 

important in establishing this offence because if ACH is plotted on the ACH Map, it 

will be more difficult for the offender to argue they didn’t know they were harming 

ACH. 



25 
 

The second offence is a ‘strict liability’ offence. It doesn’t matter whether the person 

knew that they were harming ACH, just that the harm was not trivial or negligible. 

There are several defences to harming ACH 

Harm authorised by ACH Management Plan 

ACH Management Plans authorise activities that harm ACH. It is a defence to a 

prosecution for harming ACH if the act that harms the ACH is done in accordance 

with an ACH Management Plan.  

Major projects don’t require ACH Management Plans, but they may be authorised to 

harm ACH through the project approval granted under planning laws.  

Acts authorised by the regulations 

The regulations may provide for additional defences for unknowingly harming ACH; 

for example, if the act that harmed the ACH was done in accordance with a code of 

practice made by the Minister. 

Taking reasonable steps to avoid harm 

Where someone has unknowingly harmed ACH, it is a defence if they can show that 

they took all reasonable steps to determine whether their actions would harm ACH 

and they reasonably determined that no ACH would be harmed. 

Exempt activities 

Certain activities that harm ACH are exempt from the offence provisions in the Draft 

Bill. For example: 

 When declaring ACH, the Minister can specify activities that can be carried 

out despite the declaration. For example, the Minister may declare part of a 

State Forest to be ACH, but specify that logging activities can still be carried 

out. These logging activities would be exempt from the harm offences. 

 Acts done by Aboriginal persons (and their dependents) for the purposes of 

carrying out traditional cultural activities so long as those activities are not 

commercial. 

 Any emergency firefighting or bush fire hazard reduction work that is carried 

out by a fire fighting authority 

Other offences 

The Draft Bill contains several other important offences, such as: 

 failing to comply with a Stop Work Order or Interim Protection Order,  

 providing false or misleading information,  

 failing to notify the ACH Authority of discovered objects or remains, and 
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 directors’ liability for some actions of their companies (executive liability 

offences). 

Analysis 

The Government intends to exempt major projects from the Draft Bill’s harm 

offences. It is at least likely that they would be exempt as long as they are carried out 

in accordance with their planning approvals. The Bill should clarify that unauthorised 

harm by a major project is an offence, although the intent seems to be a blanket 

exemption.  

Arguably major projects and other developments currently exempted from the need 

to obtain an ACH Management Plan should also require such plans to authorise 

harm.  

Leaving additional defences to the regulations is also problematic. The Draft Bill 

permits the regulations to exclude from the harm offence actions that have a ‘low 

environmental impact’ and possible future code-based activities introduced via the 

regulations. There is no clear role for the ACH Authority to recommend or agree to 

the codes or regulations. It will be up to the Minister to decide. This empowers the 

Minister to greatly weaken the harm offence by declaring more defences. 

The online information portal will be important in establishing whether the 

‘reasonable steps to avoid harm’ defence applies. It will be important that the ACH 

Maps are comprehensive. But this carries its own risks. 

Exempting certain activities from the offence provisions is appropriate, but should be 

limited. Allowing the Minister full discretion to specify certain activities that can be 

carried out in relation to declared ACH could seriously undermine protection of ACH. 

 

Summary 

The main offence in the Draft Bill is for harming ACH. This is broken down into two 

separate offences – intentionally or recklessly harming ACH (very serious) and 

unknowingly harming ACH (serious). If it cannot be established that someone 

intentionally or recklessly harmed ACH, they can still be found guilty of the less 

serious offence of unknowingly harming ACH. 

The harm offences only apply to Aboriginal objects, Aboriginal ancestral remains and 

declared ACH. 

There are several defences and exemptions to the offence provisions, some of which 

have been left to the regulations. Other offences are listed throughout the Draft Bill. 

There are several defences and exemptions to the offence provisions, some of which 

have been left to the regulations.  
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Mechanisms for Protecting ACH 

The Draft Bill has several mechanisms for the conservation and protection of ACH. 

These are relevant to the aim of the Draft Bill to establish effective processes for 

conserving and managing ACH. 

The declaration of ACH and registration of Intangible ACH 

Ministerial declarations of ACH are vital to the protection of ACH that is not an 

Aboriginal object or Aboriginal ancestral remains.  

ACH declarations will be vital to the effective protection of ACH at the landscape 

scale because the harm offences in the Draft Bill only apply to Aboriginal objects, 

Aboriginal ancestral remains and declared ACH. 

The Minister can also declare that any tangible material relating to Aboriginal life or 

historical events comprises ACH. 

Analysis 

Decisions about ACH significance are still to be made by a (likely) non-Aboriginal 

Minister, which conflicts with the aims of the Draft Bill. 

The Minister’s decision to declare ACH is completely discretionary. There are no 

decision-making criteria to guide the Minister’s decision. 

There is no timeframe for the Minister to make a decision once he or she receives a 

recommendation to declare ACH. It could take years for a declaration to be made. 

If the Minister refuses to declare ACH, no Aboriginal person or body can appeal that 

decision on the merits. The only appeal option is judicial review – where a legal error 

in the decision-making process is alleged. This would be very difficult given there are 

the lack of decision-making criteria. 

The Minister’s power to specify activities that can be carried out despite the 

declaration of ACH could undermine the whole point of making declarations. 

The Consultation Paper states that declared ACH will have high levels of protection 

(see p 30). While declared ACH will be mapped and protected by harm offences,   

the Draft Bill does not specify higher levels of protection or higher penalties for harm. 

Intangible ACH, along with the holders of the ACH, can be registered by the ACH 

Authority. The ACH Authority must be satisfied that the heritage is not widely known 

to the public and should be protected from unauthorised commercial use.  

The kinds of bodies that can be registered holders of intangible ACH include: Local 

ACH Consultation Panels, Local Aboriginal Land Councils, a registered Native Title 

body corporate, or an Aboriginal and Torres Strait Islander corporation. The 
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regulations can specify any other Aboriginal person or body as eligible to register 

intangible ACH. 

Once registered, only the registered holders of the intangible ACH can use the ACH 

for commercial purposes. The registered holders can enter agreements with others 

to authorise the commercial use of the ACH. 

It is an offence to knowingly use registered intangible ACH for commercial purposes 

without an agreement authorising that use. The maximum penalty is  

This is considered a very serious (Tier 1) offence and the maximum penalty is 

$1.65 million for a corporation and $330,000 for an individual and/or imprisonment 

for one year. 

Analysis 

The inclusion of intangible ACH supports the aim of the Draft Bill to recognise that 

ACH is a living culture that is intrinsic to the well-being of Aboriginal people. 

It is the ACH Authority, and not the Minister, who decides whether to register 

intangible ACH – but they must first be satisfied that the ACH is not widely known 

and ought to be protected from unauthorised use. This raises some complexities. 

An obvious problem will be ensuring the registration recognises the appropriate 

individual or body as the holder of the intangible ACH. Problems could arise if more 

than one body claims to be the rightful holder.  Details require further consultation. 

There is a serious offence provision to protect intangible ACH from unauthorised 

commercial use.  This relies on proving the offender knew the ACH was registered. 

There is no corresponding strict liability offence for unknowingly using registered 

ACH without authorisation. 

Agreements to authorise the commercial use of intangible ACH will be published on 

the ACH information portal so it may be difficult to argue that an offender did not 

know the ACH was registered intangible ACH. 

The ACH Assessment Pathway and ACH Management Plans 

The ACH assessment pathway requires developers to engage with Local Panels and 

the ACH Authority early in the process – before a development application has been 

submitted. This early engagement could help avoid and/or minimise harm to ACH. 

ACH Management Plans authorise harm to ACH, but they can provide for the 

avoidance or minimisation of harm as well. 

Analysis 

The Draft Bill should include a requirement that ACH Management Plans include 

measures to conserve or minimise harm to ACH, or explain why this is not possible. 
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Major projects and government activities are exempt from the ACH Assessment 

Pathway and ACH Management Plans which limits their effectiveness in protecting 

ACH. 

ACH Strategic Plans 

Local Panels can prepare draft ACH Strategic Plans which will be finalised by the 

ACH Authority. 

ACH Strategic Plans identify local priorities and can be used to inform planning and 

resourcing decisions. They can relate to: 

 ACH conservation and management 

 Access to ACH 

 Public awareness of ACH 

 Intergenerational knowledge transfer. 

Public authorities must consider any relevant ACH Strategic Plans when exercising 

their functions. For example, this may mean Roads & Maritime Services would have 

to take account of relevant ACH Strategic Plans when planning road infrastructure. 

ACH Conservation Agreements 

ACH Conservation Agreements relate to the aim of the Draft Bill to enable and 

support voluntary actions that conserve Aboriginal heritage. 

The ACH Authority can enter into an agreement with the owners of land for the 

purpose of conserving ACH that exists on the land. ACH Conservation Agreements 

can provide for the ongoing protection of ACH by: 

 restricting development on the land – such as no development at all within 

the conservation area 

 requiring the owner to avoid certain activities – such as not clearing 

vegetation within the conservation area 

 requiring certain conservation activities to be carried out – such as taking 

measures to prevent damage by bush fires 

 requiring the owner to contribute towards land management costs, 

 providing certain people to access the land. 

The land doesn’t need to be privately owned, it could be Crown land or Crown-timber 

land, but the Minister responsible for those lands would need to agree. 

Landholders enter into ACH Conservation Agreements voluntarily, but once finalised 

the obligations set out in the Agreement are binding on the parties. Landholders will 

be legally obligated to deliver on their commitments. 
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Once made, ACH Conservation Agreements will be registered on the title to the 

property and they will bind any future owners of the land. The Agreements can last 

forever, or for a set period of time. The Agreement can set out circumstances in 

which the parties can terminate the Agreement. 

Some developments override ACH Conservation Agreements 

Some developments will override an ACH Conservation Agreement. 

The Minister can direct the ACH Authority to vary or terminate an ACH Conservation 

Agreement if a mining or petroleum (CSG) title is, or has been, granted over the land 

and the Minister believes the mining or petroleum activities will adversely impact the 

management actions required by the Agreement or the ACH protected by the 

agreement. 

The regulations may require the mining or petroleum company to compensate the 

ACH Authority for the costs it incurred in entering the ACH Conservation Agreement 

and may require the landholder to reimburse the ACH Authority for any payments 

received from the ACH Authority under the Agreement. 

The Minister can direct the ACH Authority to vary or terminate an ACH Conservation 

Agreement in order to allow development by a public authority.  

A Minister can only consent to the development of land subject to an ACH 

Conservation Agreement if: 

 The Minister believes the development will not adversely affect the 

management actions required to be carried out under the ACH Conservation 

Agreement or the ACH protected by the Agreement, or 

 There is no practical alternative to carrying out the development, or 

 The development is required for an essential public purpose or for a purpose 

of special significance to the State. 

The landholder will not be entitled to any compensation if the ACH Conservation 

Agreement is varied or terminated to allow for development by a public authority. 

Analysis 

ACH Conservation Agreements are a positive step as they provide landholders with 

a unique opportunity to protect and enhance the ACH on their land. Although 

voluntary to enter into, the Agreements are binding once made so they can provide 

strong protection for ACH. 

The Draft Bill empowers the ACH Authority, and not the Minister, to enter ACH 

Conservation Agreements which is a positive step. The ACH Authority has broad 

powers to tailor the Agreements to get the best possible outcome in each situation.   
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ACH Conservation Agreements are likely to require the ACH Authority to provide 

financial, technical or other assistance to the owner of the land so the scheme will 

need to be adequately funded. 

The biggest potential weakness of ACH Conservation Agreements is they can be 

varied or terminated (without landholder consent) in order to allow for mining or CSG 

activities, and other developments undertaken by public authorities. 

Stop Work Orders 

The Draft Bill carries over stop work orders (SWOs) from existing cultural heritage 
laws. These are protective orders that are currently available to the Chief Executive 
of OEH and the Minister for Environment and Heritage.  
 
The Draft Bill proposes the ACH Authority will be able to issue a SWO if it believes 
an action is being, or is about to be, carried out that is likely to harm ACH. However, 
SWO cannot be issued in relation to certain developments, including major projects. 
 
A SWO can order the action to cease for up to 40 days or, if it has not yet been 
carried out, can order that it not be carried out for the time specified in the order. 
 

It is a serious (Tier 1) offence to contravene a SWO. The maximum penalty is 

$1.65 million for a corporation and $330,000 for an individual and/or imprisonment 

for one year. 

A person who receives a SWO can appeal to the Land and Environment Court. 

Analysis 

Stop Work Orders are an important protective measure found in numerous laws. 

They provide an important avenue for addressing and preventing breaches of the 

law. It is appropriate the ACH Authority has the power to issue SWOs. 

It should be possible to issue SWOs in relation to all development, including those 

currently exempt (major projects etc). 

Interim Protection Orders 

Interim protection orders (IPOs) are another protective order that has been carried 

over from the existing cultural heritage laws. The Draft Bill proposes that the Minister 

will have the power to issue IPOs on the recommendation of the ACH Authority. 

The ACH Authority will be able to recommend an IPO be made over an area of land 

which the ACH Authority believes has ACH on it, or on which the ACH Authority 

intends to exercise its functions – such as entering an ACH Conservation 

Agreement.  
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On receiving a recommendation, the Minister can make an IPO which can apply for 

up to 2 years. The regulations will set out general terms that may be included in an 

IPO. 

It is a serious (Tier 1) offence to breach an IPO. The maximum penalty is 

$1.65 million for a corporation and $330,000 for an individual and/or imprisonment 

for one year. 

Affected landholders can appeal to the Land and Environment Court. The Court must 

consider any hardship caused to the landholder, the purpose of the order and the 

public interest. 

Analysis 

Interim Protection Orders will be useful in circumstances where heritage is newly 
found, not yet declared, and potentially threatened by development impacts in the 
immediate future.  
 
Issuing an IPO would give ‘breathing space’ for local Aboriginal people or the ACH 
Authority to nominate the area for an ACH declaration (and/or to request that the 
area be reserved as a national park etc). 
 
The Draft Bill suggests IPOs may also be an appropriate follow-on from SWOs, if 
negotiated protections are not sufficient to prevent a breach of the Act. 
 
The key issue is that even if the ACH Authority recommends an IPO, it is the 
Minister’s decision whether to make the order. As with ACH declarations, there are 
no criteria to guide the Minister’s decision (it is completely discretionary) and there 
are no timeframes for making a decision so by the time the Minister makes a 
decision it could be too late. 

 

Remediation Orders 

If the ACH Authority believes ACH has been harmed unlawfully, the ACH Authority 

can issue a remediation order requiring the person responsible to undertake 

specified remediation work. 

The remediation order may indicate the manner in which the work is to be done, or 

the outcome it is to achieve. It can also set a timeframe for the work to be completed. 

Remediation orders can be issued to the owner of the land on which the harm 

occurred, or any other person the ACH Authority reasonably believes is responsible 

for the harm concerned. 

If the remediation order is not complied with, the ACH Authority can authorise the 

work to be undertaken and then recover the cost from the person in Court. 

It is an offence (Tier 2) to contravene a remediation order. The maximum penalty is 

$660,000 for a corporation and $132,000 for an individual. 
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A person who receives a remediation order can appeal to the Land and Environment 

Court within 30 days. 

Analysis 

Remediation orders are an important tool for ensuring those responsible for harming 

ACH are responsible for rectifying the damage. They can be issued without the need 

to prosecute the person for harming ACH. 

Because they relate to ‘harm’ of ACH, remediation orders can only be issued in 

relation to Aboriginal objects, Aboriginal ancestral remains and declared ACH. 

Investigation powers 

The ACH Authority will be able to appoint authorised officers to investigate 

suspected breaches of the ACH law. 

Authorised officers can enter a property and do anything the officer thinks is 

necessary in order to determine whether an offence has been committed. This 

includes, taking and removing samples, taking photographs and other recordings, 

requiring records to be produced, seizing evidence connected to the suspected 

offence and examining any works, objects, articles or materials.  

Entering a residence needs the owner’s permission or a search warrant. 

An authorised officer can require any person they reasonably suspect to have 

knowledge of a suspected offence to answer questions in relation to that offence.  

The ACH Authority can give written notice to a corporation requiring the corporation 

to nominate a director or officer to answer questions on behalf of the corporation. 

Analysis 

These are standard, up-to-date investigation powers and should be adequate to 

allow authorised officers to investigate alleged breaches of the cultural heritage laws. 

Criminal prosecutions 

The Draft Bill sets out a range of offences and creates tiered penalties which reflect 
the seriousness of the offence. Where an offence is alleged to have been committed, 
criminal prosecutions can be brought by a police officer, the ACH Authority or any 
other person authorised by the ACH Authority. 
 
Criminal prosecutions must be brought within 2 years of the date of the alleged 

offence, or within 2 years of the date that evidence of the offence first came to the 

attention of an authorised officer. 

Prosecutions will be heard either in the Local Court or the Land and Environment 

Court, depending on the penalty that is being sought. The Local Court can only issue 
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penalties up to $110,000. The maximum penalties for many offences are higher than 

that. 

Penalty notices (fines) can be issued without going to court if the regulations say so. 

Analysis 

Tiered penalties are a good way of establishing the seriousness of an offence. The 

most serious penalty includes the possibility of a jail sentence in addition to a fine. 

The maximum jail sentence is one year. 

The administrative provisions relating to criminal proceedings are quite standard and 

don’t present any unreasonable barriers to prosecuting offenders. It is good that the 

ACH Authority can bring criminal prosecutions as it means the Authority does not 

have to rely on the police bringing the case.  Harm offences are analysed above. 

Some laws allow any person to bring criminal prosecutions, but this is rare and not 

likely to be utilised as proving the offence is likely to require investigation powers that 

ordinary citizens do not have. 

Civil enforcement 

The Draft Bill proposes open standing provisions to allow any person to bring 

proceedings in order to remedy or restrain a breach of the Act. This means that if the 

police or ACH Authority don’t take any enforcement action, any person can ask the 

Land and Environment Court to make an order remedying the breach or preventing 

the breach from happening.  

In practise, it is more likely that the ACH Authority will take civil enforcement action. 

This is because a wider range of remedies are available for civil enforcement than 

criminal prosecutions. The Court can “make any order it thinks fit”.  Also, in civil 

enforcement, the breach needs to be proved on the balance of probabilities, rather 

than beyond reasonable doubt which is the standard in criminal prosecutions. This 

makes civil enforcement cases easier to win. 

Analysis  

We support open standing provisions for civil enforcement. However, there are risks 

to bringing civil enforcement proceedings, in particular, having to pay the other side’s 

costs if you do not prove the breach on the balance of probabilities. 
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Summary 
 
There are a wide range of protective measures available under the Draft Bill. The 
Draft Bill makes it an offence to harm ACH – but only Aboriginal objects, ancestral 
remains or declared ACH. This could limit the protection afforded to places and 
landscapes. Much will depend on the Minister’s willingness to declare ACH on the 
landscape scale. 
 
For the first time, the Draft Bill seeks to protect intangible ACH. This may help 
ensure Aboriginal people can protect their cultural knowledge from commercial 
exploitation without their consent. Holders of registered intangible ACH will be able 
to enter agreements to licence the commercial use of their cultural knowledge which 
will ensure the holders benefit from their cultural knowledge. Practical challenges 
with this approach should be explored with Aboriginal people and other experts. 
 
Although geared more towards development, the ACH Assessment Pathway 
provides an important opportunity for developers to engage early with Local Panels 
and design their developments in a way that avoids or minimises harm to ACH. 
Similarly, ACH Management Plans can (and should) provide for the avoidance and 
minimisation of harm to ACH.  
 
ACH Conservation Agreements are a new way of protecting ACH on private land. 
They rely on landholders being willing to commit to the ongoing conservation of 
ACH, but support and financial assistance is available through the ACH Authority. 
These mechanisms can be very effective ways of protecting ACH, but are useless 
against threats from mining or CSG projects and some public infrastructure projects. 
 
There are three main administrative orders available to protect ACH – stop work 
orders, interim protection orders and remediation orders. Each serves a different 
purpose. Stop work orders can be made at short notice to protect specific ACH that 
is being harmed or is about to be harmed. Interim protection orders can temporarily 
prevent development of land (not just specific ACH) and buy time for the land to be 
declared ACH. Remediation orders come into play when ACH has been unlawfully 
harmed. They are appropriate where the ACH has been damaged, but not 
destroyed, and require the person responsible to make good their harm. 
 
Where an offence is suspected, authorised officers appointed by the ACH Authority 
have broad investigation powers, including the power to enter a property to collect 
evidence and to require suspects to answer questions. 
 
If an offence is established or likely, there are four main options: 
1. issue an administrative order (above), 
2. issue a penalty notice without going to court, if the regulations permit this, 
3. commence criminal proceedings – the court can issue a fine and in serious cases 

impose a jail term, 
4. commence civil enforcement – the court can make any order it thinks fit, including 

an order preventing the harm from happening or an order to make good any harm 
caused.  

Any person can bring civil enforcement proceedings (excluding certain major 
projects) so citizens do not need to rely on Government agencies to enforce the law.  
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Funding matters 

Whether the Draft Bill achieves its stated aims will depend, to a large degree, on 

whether sufficient funding is provided to execute the various ACH identification, 

assessment and protective measures, and undertake monitoring and enforcement 

activities. 

The ACH fund 

The Draft Bill proposes to set up an ACH Fund which will be managed by the ACH 

Authority in accordance with a Funding Allocation Strategy.  

Funding Allocation Strategy 

The ACH Authority will prepare a Funding Allocation Strategy which will set out the 

Authority’s funding priorities in relation to ACH. The Minister must sign off on the 

Strategy, and can make whatever changes he/she thinks appropriate before doing 

so. 

The Funding Allocation Strategy will be published on the Information Portal and will 

be updated every 3 years. 

Payments into the ACH Fund 

The ACH Fund will be made up of money from the following sources: 

 Amounts received by the ACH Authority (including any gifts) 

 Money payable into the Fund under an ACH Management Plan (to 

compensate for harm caused to ACH) 

 The proceeds of investment of money in the Fund 

 Any money allocated by Parliament in the Budget. 

The regulations may set parameters around these funding sources. 

Payments from the ACH Fund 

The ACH Fund is to be used to finance the ACH Authority in the exercise of its 

functions (subject to the regulations). It will need to cover things like staff wages, 

including authorised officers, the payment of any consultants, any financial support 

to landholders that forms part of an ACH Conservation Agreement, and the cost of 

defending its decisions against developers’ court actions. 

Analysis 

Having a Funding Allocation Strategy to guide the ACH Authority’s work is a good 

idea. There will be limited funds available so it will be necessary to prioritise certain 

of the ACH Authority’s functions. But the Minister has the final say which may reduce 

the autonomy of the ACH Authority to set its own direction. 
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There are several issues with the ACH Fund. Donations or gifts is a very unreliable 

source of funding and should be viewed as a bonus rather than a primary source of 

income. 

Money paid to the ACH Authority under ACH Management Plans could create 

perverse incentives to enter into Plans that fund conservation by permitting more 

destruction; particularly if the ACH Fund is poorly resourced or depleted (through, for 

example, poor investments or another global financial crisis). 

The Budget allocation needs to be sufficient and guaranteed into the future in order 

to ensure the ACH Fund is capable of financing the many functions of the ACH 

Authority. 

We also note that Court costs are not specified as a payment into or out of the Fund, 

but incurring these costs is clearly within the ACH Authority’s functions. This means 

that if the ACH Authority brings a case to enforce the ACH laws and is successful, it 

may not be able to receive its costs from the other side. But if it loses, it will be liable 

to pay the other sides’ costs. It is possible that Court costs are included in “amounts 

received by the ACH Authority”. 

Acquisition of property by gift 

The ACH Authority can receive gifts of property for the purpose of ACH 

conservation. It is unclear whether this property needs to be conserved or whether it 

can be sold to fund the conservation of ACH elsewhere. 

Summary 

The ACH Authority has broad functions and will have a lot to do. It is vital that this 

work is adequately funded by the NSW Government through an appropriate Budget 

allocation. There is a strong risk that the ACH Authority will need to prioritise some 

functions over others due to funding constraints which may leave some important 

functions unfunded. For example, the monitoring and enforcement of the ACH laws 

may be sacrificed in order to prioritise the development of ACH Conservation 

Agreements. Should the ACH Fund be depleted, there may be an unwanted 

incentive for the ACH Authority to enter ACH Management Plans to top up the Fund.  

 


