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By email: conservation.planning@environment.nsw.gov.au. 
 
 
Dear Markets and Water Policy Branch 
 
Consultation on proposed changes to Biodiversity Assessment Method 
 
Thank you for the opportunity to provide comment on the proposed changes to the 
Biodiversity Assessment Method (BAM). As you know, EDO NSW has expressed 
significant concerns about the implementation of the Biodiversity Conservation Act 
2016 and associated regulations and orders, including the BAM.1 
 
We welcome attempts to provide greater clarity around implementation, to reduce 
the potential for misinterpretation, to remove inconsistencies, and to provide 
additional information around some aspects of the BAM. Nonetheless many of our 
concerns about the broader land management and biodiversity conservation 
framework in which the BAM operates, including the failure to publish all layers of the 
Native Vegetation Regulatory Map,2 remain. In that context, we provide the following 
comments on the Biodiversity Assessment Method Draft for exhibition – 2019 (draft 
BAM). 
 
Section 7 - Indirect Impacts 
 
We welcome the improved clarity around the assessment of indirect impacts under 
the draft BAM, but remain concerned that there is still no requirement to prevent or 
offset indirect impacts, and that it remains entirely at the discretion of the consent 
authority as to whether to apply offsets for indirect impacts. This is inappropriate in 
itself, but also has significant implications for the appropriate consideration of 
cumulative impacts. 
 
We also note that the draft BAM has removed “bush rock removal and disturbance” 
as an indirect impact requiring consideration despite the “adoption of development 
control measures that regulate activity in vegetation and habitat adjacent to 

                                                
1
 Our detailed submission on the current BAM is available at: 

https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497580545/Biodive
rsity_Assessment_Method_-_EDO_NSW.pdf?1497580545 
2
 For more information on the importance of this map in the context of the BAM, please see 

https://www.edonsw.org.au/nsw_land_clearing_laws_1. 

https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497580545/Biodiversity_Assessment_Method_-_EDO_NSW.pdf?1497580545
https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497580545/Biodiversity_Assessment_Method_-_EDO_NSW.pdf?1497580545
https://www.edonsw.org.au/nsw_land_clearing_laws_1
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residential development, including regulating collection of bush rocks” being listed as 
a measure that can be used to mitigate prescribed impacts under the draft BAM. 
This change was not identified in the Proposed changes to the Biodiversity 
Assessment Method - Public consultation overview document so it is unclear if this 
was intended or an error. Bushrock removal is a listed key threatening process in 
NSW.3 Given this, it is inappropriate to remove bush rock removal and disturbance 
as an indirect impact that must be considered, and it should be reinstated in the draft 
BAM. 
 
Section 9 - Serious and Irreversible Impacts 
 
We note that the draft BAM has been updated to more directly reflect the Guidance 
to assist a decision-maker to determine a serious and irreversible impact. Many of 
our concerns previously expressed in relation to the application of serious and 
irreversible impacts remain and we refer the Department to our submission on the 
Draft guidance and criteria to assist a decision maker to determine a serious and 
irreversible impact.4 
 
Appendix B - Clearing Scattered Trees 
 
We strongly object to the proposal to expand the application of the former 
“Streamlined assessment module – clearing paddock trees” to allow the module to 
be used in areas where the Native Vegetation Regulatory Map does not apply (as 
the renamed “Streamlined assessment module – Clearing scattered trees”).  
 
As stated in our previous submissions on the BAM, this module significantly 
undervalues paddock trees and clumps of small isolated trees in the landscape. 
Paddock and isolated trees in the landscape are particularly important for 
maintaining fauna species richness and diversity. This is just as true in urban and 
peri-urban areas as in rural landscapes. Urban trees provide important habitat and 
connectivity in cleared and populated areas. The removal of scattered trees 
permitted under the current streamlined assessment is likely to remove habitat 
essential to fauna, creating barriers to dispersal and reduction in population genetics. 
The draft BAM expands these problems to areas where the Native Vegetation 
Regulatory Map does not apply. We do not support this change.  
 
The draft BAM also further weakens protection for isolated trees by removing the 
requirement to consider hollows from small trees from section B.3, which alters the 
definition of negligible biodiversity value. This change was not identified in the 
Proposed changes to the Biodiversity Assessment Method - Public consultation 
overview document. Any revised BAM should at least retain the current definition of 
negligible biodiversity value. 
 
 

                                                
3
 https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/nsw-threatened-

species-scientific-committee/determinations/final-determinations/1996-1999/bushrock-removal-key-
threatening-process-listing 
4
 Available at: https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/ 

1497580553/Serious_and_Irreversible_Impacts_-_EDO_NSW.pdf?1497580553  

https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/nsw-threatened-species-scientific-committee/determinations/final-determinations/1996-1999/bushrock-removal-key-threatening-process-listing
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/nsw-threatened-species-scientific-committee/determinations/final-determinations/1996-1999/bushrock-removal-key-threatening-process-listing
https://www.environment.nsw.gov.au/topics/animals-and-plants/threatened-species/nsw-threatened-species-scientific-committee/determinations/final-determinations/1996-1999/bushrock-removal-key-threatening-process-listing
https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497580553/Serious_and_Irreversible_Impacts_-_EDO_NSW.pdf?1497580553
https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497580553/Serious_and_Irreversible_Impacts_-_EDO_NSW.pdf?1497580553
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We support additional clarity around consideration of serious and irreversible 
impacts in the draft BAM (noting our overarching concerns with the application of 
serious and irreversible impacts above), and also support removal of references to 
groundcover in Section B.1. 
 
Appendix C - Clearing Small Areas 
 
We strongly disagree with the proposal to expand the use of the Streamlined 
assessment module – Small area to areas found within the Biodiversity Values Map 
(BVM). This proposal significantly undermines the purpose of the BVM which is to 
identify “land with high biodiversity value that is particularly sensitive to impacts 
from development and clearing”5 (emphasis added). On this basis alone, 
comprehensive biodiversity impact assessment of areas found on the BVM should 
be required. We are also extremely concerned by the proposal to limit consideration 
of threatened species in these areas to those that have been incidentally sighted. 
These proposed changes should not be included in any amended BAM. 
 
While we welcome the proposal to reduce the area limit to which the assessment 
module can be applied for minimum lot sizes of 1,000ha or more (from 10 ha to 5ha), 
we remain concerned that areas permitted for assessment under this module are still 
too large. We remain concerned about the potential cumulative impacts that could 
arise from the use of this module. 
 
Appendix D - Planted Native Vegetation 
 
“Planted native vegetation” should be defined in the glossary. It is unclear what is 
meant by “threatened species recovery project” in step 6 of the flow chart. This 
should be defined and should also include any plantings done as part of any 
previous conditions of consent on the site. 
 
Appendix J - Strategic Biodiversity Certification 
 
EDO NSW continues to have significant concerns in relation to so-called ‘strategic 
biodiversity certification’. This process seriously compromises the environmental 
standards to which ‘strategic’ assessments should be held. It does this based on 
broad ministerial discretion which is not properly clarified or limited by the criteria in 
the Biodiversity Conservation Regulation 2017. Further detail on those concerns is 
outlined in our submission to the draft Regulation.6 
 
We acknowledge that the draft BAM is attempting to provide greater clarity around 
how to value offsets under the biodiversity certification process and we welcome the 
recognition in Table 24 that weightings for land-based conservation measures should 
be significantly reduced for all measures that are less secure than reservation of land 
under the National Parks and Wildlife Act 1974 (NP&W Act). However, in addition to 

                                                
5
 Biodiversity Values Map https://www.environment.nsw.gov.au/topics/animals-and-

plants/biodiversity/biodiversity-offsets-scheme/entry-requirements/biodiversity-values-map 
6
 Available at: 

https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497582107/Biodive
rsity_Conservation_Reg_-_EDO_NSW.pdf?1497582107. 

https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity/biodiversity-offsets-scheme/entry-requirements/biodiversity-values-map
https://www.environment.nsw.gov.au/topics/animals-and-plants/biodiversity/biodiversity-offsets-scheme/entry-requirements/biodiversity-values-map
https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497582107/Biodiversity_Conservation_Reg_-_EDO_NSW.pdf?1497582107
https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/3974/attachments/original/1497582107/Biodiversity_Conservation_Reg_-_EDO_NSW.pdf?1497582107
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concerns expressed previously about the system generally, there are a number of 
flaws in the valuing process proposed in the draft BAM. 
 
The first is the failure to properly implement the ‘avoid, mitigate, offset’ hierarchy. 
The draft BAM states “Avoided land is not automatically protected from future 
development by the biodiversity certification process. Avoided land will default to 
‘retained’ land and will be subject to normal assessment and approval procedures 
under the EP&A Act.” In the context of a process that is designed to negate the need 
for future biodiversity assessment, allowing land that will still be exposed to future 
development to be considered ‘avoided land’ is meaningless and provides no 
biodiversity outcome. Some form of protection for ‘avoided land’ should be required 
before it can be considered to be genuinely ‘avoided’ for the purpose applying the 
‘avoid, mitigate, offset’ hierarchy under the biodiversity certification process. 
 
Secondly, the proposal to allow the use of E2 - Environment Zone (albeit with 
reduced credit) to deliver land-based conservation measures is problematic. To 
strengthen this section of the BAM:  
- If re-zoning to E2 is to be considered a conservation measure for biodiversity 

certification, the only way in which it should be allowed is if new E2 zones with 
the appropriate development controls that are proposed as conservation 
measures, are in place at the time of the application for biodiversity certification 
(rather than the alternative, which permits this protection to be assumed, rather 
than actually exist, if it has been “proposed as a change to the relevant planning 
instrument and have the support of the Minister for Planning and Public Spaces 
AND nominate a timeframe for commencement of development controls”). 

- Further guidance should be provided on appropriate development controls that 
would achieve improvement in existing biodiversity values and protect native 
vegetation and any other habitat for native species on the land. 

- Clarification is needed as to how this conservation measure would be retained in 
perpetuity. If E2 zoning is used to establish a land-based conservation measure, 
it is intended that this would become a legal offset obligation but it is unclear how 
this would be maintained in perpetuity (i.e. what would prevent future LEP 
changes that change development controls or zoning?). 

 
If you require further information on this submission, please contact the author at 
cerin.loane[at]edonsw.org.au or on ph: (02) 9262 6989. 
 
 
Yours sincerely, 
EDO NSW 
 

 
 
Cerin Loane 
Senior Policy and Law Reform Solicitor 
 
 


