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About Environmental Defenders Office (Qld) Inc(EDO Qld) 

Environmental Defenders Office (Qld) Inc is an independent, non–profit, public interest legal centre, 

empowering the community to use the law to protect the environment. EDO Qld’s goals are to help 

the community use the law to protect clean air, soil and water for safe and healthy communities; to 

restore and preserve nature, the Great Barrier Reef and wildlife; and to advance clean energy and 

keep our climate safe. 

 

This report reflects the law as at 25 October 2016. 
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Executive summary  

 

1. In the past decade, the State Development Act
1
 has only been used on five occasions to 

declare projects as “critical infrastructure”. Most notably, in 2007, when South-East 

Queensland (SEQ) was experiencing record breaking drought, the then Queensland Deputy 

Premier, Treasurer, and Minister for Infrastructure, Anna Bligh, declared parts of the SEQ 

water grid as “critical infrastructure”.  

 

2. Given this history of the use of the legislative powers, it would be a surprise to see a “critical 

infrastructure” declaration made in 2016, not with respect to an essential endeavour, such as 

to ensure water supply during a drought, but rather with respect to a controversial proposed 

foreign-owned coal project with severe environmental impacts and debatable economic 

benefits.  

 

3. “Prescribed project” and “critical infrastructure” declarations reduce accountability and open 

the door so that the Queensland Coordinator-General may exclude most normal processes for 

appeal and review and in effect, potentially limit community opportunities to interrogate the 

impacts of mining projects on groundwater. See the chart of legal processes in the Appendix 

to this report. 

 

4. In October 2016, the Minister for State Development, Natural Resources and Mines, Anthony 

Lynham (Minister) declared the Adani Carmichael Combined Project – coal mine, rail, 

northern rail and water scheme (Project) – as both “critical infrastructure” and a “prescribed 

project” under the State Development Act. 

 

5. These “prescribed project” and “critical infrastructure” declarations give the Coordinator-

General, an extraordinary array of powers to: 

 

a. Speed up or progress assessment, and with Ministerial consent, step in and take 

control of any legal decision still required for the Project to proceed,  such as 

groundwater licensing or blocking community appeal rights; 

b. After stepping in,  limit community opportunities to interrogate the impacts of the 

Project on groundwater; 

c. After stepping in, weaken community rights relating to associated groundwater 

licences proposed under the Underground Water Bill
2
 and undermine the policy 

intent of that Bill; and 

d. Further expose landholders along existing infrastructure corridors to the use of their 

land for “critical infrastructure” easements, such as for rail lines and water pipelines. 

 

6. Perhaps the most significant consequence of the critical infrastructure declaration is to strip 

away most usual statutory powers of the Queensland Courts to judicially review and 

determine the lawfulness of the decisions that might be made by the Coordinator-General.  
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7. Removal of accountability and independence through the Courts has been roundly 

condemned before. In its report on access to justice arrangements, the Productivity 

Commission confirmed that “Courts are the central pillar of the civil justice system. They 

provide an open forum where individuals and businesses may come to determine and enforce 

their legal rights and to establish and clarify the law”.
3
 

 

8. This analysis reveals that the time taken to assess the Adani coal project is actually below the 

average time taken for major “coordinated projects” in Queensland.  Queenslanders rightly 

expect that massive coal mine and infrastructure proposals that will have far-reaching impacts 

on people and the environment should be properly evaluated.  This is particularly the case 

where irreplaceable groundwater resources are at stake. 

 

9. This report also reveals that Adani has had six years in which to apply for and obtain 

groundwater licences which have always been required under the Water Act 2000 (Qld), and 

which will continue to be required by the Underground Water Bill if it passes the Queensland 

Parliament. Inaction by Adani to obtain these licences may have been due to them gambling 

on legal requirements being weakened in the future, however it is inaccurate for them to now 

assert either that this is a new requirement or that it will delay the Project.  

 

 

Recommendations 

 

1. That the Minister revoke both the “prescribed project” and “critical infrastructure” 

declarations for the Adani Combined Project to ensure firstly that the Coordinator-General 

may not ‘step in’ with Ministerial consent and make decisions on applications for approvals, 

and secondly, in order to reinstate the usual statutory right of all citizens to question, in an 

independent Court of law, the lawfulness of government decisions surrounding a project 

whose damaging impacts could affect us all. 

 

2. That the State Government propose to insert a provision into the Environmental 

Protection (Underground Water Management) and Other Legislation Amendment Bill 

2016 (Qld) which ensures that the “prescribed project” and “critical infrastructure” powers 

under the State Development and Public Works Organisation Act 1971 (Qld) would not be 

able to be used to interfere with, or affect in any way the decisions or processes applicable to 

an associated water licence.  

 

3. That the Minister amend the State Development Act to constrain the broad powers of 

the Coordinator General  in relation to “prescribed projects” and “critical infrastructure”, 

and to remove the Coordinator General’s power to impose approval conditions that prevail to 

the extent of any inconsistency with conditions proposed by State departments, the Land 

Court or later decision-makers. 
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1. Introduction 

Multi-million dollar Indian company Adani wants to build one of the world’s biggest coal mines in 

Queensland’s Galilee Basin. The controversial Project is slated to operate for 60 years and would dig 

up some 60 million tonnes of thermal coal per year.
4
 It would comprise six open cut pits and five 

underground longwall mines.
5
 An extensive railway network would also pass through farmland and 

communities out to the Great Barrier Reef coast. A proposed Terminal Zero expansion of the Abbot 

Point coal terminal near Bowen on the Great Barrier Reef would be used to ship the coal to India.  

The State Government is still expressing support for the Project despite widespread community 

objection, and exposure through the Land Court of exaggerated economic benefits (the company’s 

own economic expert witness corrected earlier claims by Adani of 10,000 jobs - more correctly 

estimated to be 1464 net jobs
6
), uncertainty about groundwater impacts and widespread 

environmental impacts on endangered species and the Great Barrier Reef.
7
 The impacts of the 

Project have caused widespread opposition from concerned people in the community, leading to 

several legal challenges in the Queensland and Federal Courts, some of which are still ongoing. 

Related companies to Adani also have a concerning track record when it comes to the environment in 

India. There have also been reports of Adani’s parent company failing to follow environmental 

regulations.
8
  

Now it appears the Project is being “fast tracked” to potentially restrict the community’s opportunity 

to ensure the law is enforced to protect their livelihoods, local economies, healthy communities, and 

groundwater supply. This report looks at the implications of declaring the Adani Combined Project a 

“prescribed project” and “critical infrastructure” on the community’s rights to access the law. 

2. What are “prescribed” and “critical infrastructure” projects? 

“Prescribed projects” are infrastructure facilities (including railways, and water or coal storage 

facilities), “coordinated projects”, projects within in a State Development Area, or projects of State 

or regional significance. “Critical infrastructure” projects are “prescribed projects” which are 

essential for the State for economic, environmental or social reasons.
9
 

Under the State Development Act, the Minister has a broad power to declare a project to be a 

“prescribed project”,
10

 in a variety of situations, including, relevantly, where the project is in a State 

Development Area or has been previously declared to be a “coordinated project”.
11

 

The purpose of a prescribed project declaration is to identify projects of State or regional 

significance and provide a scheme for timely decision-making for the declared project.
12

 A 

“prescribed project” declaration also allows the Minister to stipulate conditions that might be 

imposed on the project, having regard to proper environmental management.
13

 If the Minister 

considers a “prescribed project” to be ‘critical or essential for the State for economic, environmental 

or social reasons,’ then the Minister may also declare the “prescribed project” to be a “critical 

infrastructure” project.
14
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The Coordinator-General now has power to issue these notices for the Project: 

Progression notice: The Coordinator-General may give a decision-maker, such as the 

Department of Environment and Heritage Protection for example, a progression notice 

requiring them to complete a process required to be undertaken by law within a time 

stipulated in the notice.  

Notice to decide: The Coordinator-General can give a notice to decide to a decision-

maker requiring a decision to be made in relation to a prescribed project within a 

specified period of time. 

Step in notice: The Coordinator-General may give a step in notice advising the decision-

maker and the applicant that the Coordinator-General will assess and make a decision 

on the matter. A step in notice may only be given if a progression notice or a notice to 

decide has first been given; or with Ministerial consent, if the Coordinator-General is 

satisfied it is required for timely decision making.  

 

Once a “prescribed project” declaration has been made, the Coordinator–General (CG) has very 

broad powers to issue a number of notices.
15

 The only limitation on the issuing of notices is that for a 

step in notice, Ministerial approval is required and the CG must be satisfied that it is required for 

timely decision making.
16

 The CG therefore has the very broad discretion to issue the above notices. 

See the chart of legal processes in the Appendix to this Report. 

3. How rare is “critical infrastructure” status in Queensland and what is 

it used for? 

Very rare. “Critical infrastructure” status has almost always been used for water 

infrastructure. The Minister has never issued “critical infrastructure” status to a controversial 

foreign-owned project of this scale before. 

The “prescribed project” and “critical infrastructure” provisions were introduced into the State 

Development Act in 2006, following record breaking drought
17

 and an election promise to improve 

the delivery of key infrastructure in Queensland.  

The purpose of the provisions was to ensure that “the government can continue to provide the 

essential infrastructure to deal with growth in our state, particularly in the south-east corner, and to 

deal with the worst drought this state has seen in recent times”; and “projects that cross local 

government borders are not frustrated by the issues of coordination, planning and construction that 

can exist when local governments are asked to deliver projects of regional significance”.
18

   

In line with this purpose, parts of the SEQ water grid were declared “critical infrastructure” in 2007 

and 2009 as a result of our water supplies being at very low levels.
19

 A fourth declaration was made 

in 2008 for the upgrade of the Jilalan Rail Yard and associated Jilalan Construction Camp, to cope 

with a predicted increased demand on the rail network.
20 
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4. What are the impacts of “prescribed project” and “critical 

infrastructure” declarations? 

“Prescribed project” and “critical infrastructure” declarations reduce accountability and open 

the door so that the Coordinator-General (CG) may exclude most normal processes for appeal 

and review, and in effect, limit community opportunities to interrogate the impacts of mining 

projects on groundwater. It will have legal consequences and subsequent impacts on the 

community on a number of levels. 

a) Accountability and scrutiny 

The declaration of the Project as a “prescribed project” allows the CG, with Ministerial consent, to 

step in and exercise control over decision-making processes by either setting time frames for 

decisions to be made, or in some instances, taking the authority away from the decision-maker who 

is responsible for assessing and granting the final approvals. This gives the CG extraordinary powers 

to speed up and take control of any approvals still required for the Project to proceed.  

The Minister has stated that the only key approvals remaining for the Project at the Queensland level 

are water licenses. The declaration therefore opens the way for the CG to intervene in the 

progression and issuing of these water licences by issuing notices to the Department of Natural 

Resources and Mines (DNRM). Although the State Development Act does require the CG to 

consider the same criteria that DNRM would have to consider when making a decision under a step 

in notice, the power of the Queensland Courts to review and determine the lawfulness of those 

decisions would be much more limited as a result of the Project’s additional “critical infrastructure” 

status.
21

 

b) Inconsistency of conditions 

The existing process for assessment and approval of “coordinated projects” by the CG creates 

inefficiencies around the inconsistency of conditions. In the CG’s report on an Environmental Impact 

Statement (EIS) for a “coordinated project”, conditions may be required or recommended for a 

project. The Department of Environment and Heritage Protection must adopt the conditions proposed 

by the CG in its Environmental Authority and cannot make any other conditions which are 

inconsistent with a CG’s condition.
22

 In addition, the Land Court may not make recommendations 

which are inconsistent with a CG’s condition in its objection decision.
23

 This restriction means that 

there are significant limitations on the submissions that may be raised by the community even if the 

Land Court process produces valuable new evidence not available to the CG.  

The State Development Act contains similar provisions about the inconsistency of CG conditions for 

“prescribed projects” and “critical infrastructure” projects. It is therefore likely that similar issues 

will also arise when the CG issues a step in notice and makes a decision issuing conditions.  

c) Access to the Queensland Courts 

Perhaps the most significant consequence is that the “critical infrastructure” declaration excludes the 

normal processes for statutory judicial review as a means of challenging the lawfulness of any of the 

CG’s potential decisions, such as the issuing of a progression notice, notice to decide or step in 
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notice.
24

 The State Development Act also removes statutory judicial review rights in relation to the 

Minister’s decision to declare a project as “critical infrastructure”.
25

 In addition, a person cannot 

appeal against a decision made by the CG after a step in notice is issued for a “prescribed project”, 

meaning that normal merits appeal processes are removed.
26

  

Decisions made by the CG following the declaration of a “prescribed project” or “critical 

infrastructure” project may still be open to judicial review under the common law, due to a ruling by 

the Supreme Court in 2014.
27

 This type of action comes under what is known as the Supreme Court 

of Queensland’s “inherent” jurisdiction. In any event, it is clear that the “prescribed project” and 

“critical infrastructure” laws operate to remove normal statutory appeal rights and severely curtail 

rights to judicial review. 

A reason given in 2006 for removing appeal and review rights for these projects is to prevent 

vexatious litigants from starting legal actions on major projects.
28

 In Queensland a vexatious litigant 

is defined as “someone who persistently begins legal actions but does not have sufficient grounds for 

doing so”.
29

 Vexatious proceedings include those that are “an abuse of the process of a court or 

tribunal; designed to harass or annoy, to cause delay or detriment, or for any other wrongful 

purpose; instituted or pursued without fair or reasonable grounds”.
30

 There is no evidence to 

support the suggestion that community members are starting vexatious proceedings. EDO Qld has 

reviewed Supreme Court and Land Court decisions and found no community challenges at all to 

decisions of the CG and therefore no vexatious cases or any delays.  

In its report on the Mineral and Other Legislation Amendment Bill 2016 (Qld), the Parliamentary 

Committee stated that “despite mining stakeholders’ claims that frivolous or vexatious cases are 

extensively used by landholders and other groups, the majority of the committee was unable to find 

evidence to support this view… In this regard, the majority of the committee notes that community 

objection rights have not been abused through the Land Court. The committee strongly supports the 

reinstatement of broader objection rights for mining projects.”
31

 

Court hearings provide an opportunity for landholders and other concerned citizens to have an 

independent arbiter - free from politics and financial influence – to objectively consider the material 

put forward by the proponent of a project, and the concerns of the community with respect to that 

project. This includes consideration of whether the project should go ahead at all. This process also 

exists in the Planning and Environment Court for different types of development applications. 

Without access to the Courts there will be no rigorous analysis provided by an independent third 

party and this, in turn, results in a lower level of community confidence in decisions. The 

Queensland Government was alert to these issues when the “critical infrastructure” laws were 

introduced in 2006. It was warned at the time that the laws have the potential to “remove 

transparency or put at risk inbuilt accountability and probity measures which in turn prevent 

corruption within a public entity”,
32

 and “undermine good environmental and social outcomes 

resulting from good decision making”.
33

 

It is crucial that Australians retain the right to question, in an independent Court of law, the 

lawfulness of government decisions surrounding the Project whose damaging impacts will affect us 

all. This right has already resulted in many important revelations being made about the serious 

impacts of the Project during earlier Court proceedings, including: 
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(a) That Adani overstated the number of jobs likely to be created by the project. In particular, 

Adani initially suggested that 10,000 jobs would be created but ultimately their own 

economist estimated in Court 1,464 net jobs over the life of the project;  

(b) The extent of the likely impacts on the endangered Black-throated Finch and the threatened 

ecosystem of the Doongmabulla Springs, which have exceptional ecological value; 

(c) The failure of the Federal Minister for Environment to consider, as legally required, advice 

from his own department about two vulnerable species, the yakka skink and ornamental 

snake, which will be impacted by the project.
34

 

All of these cases not only highlight the widespread community opposition, but also the great value 

of independent scrutiny of the contentious Project.
35

  

d) Water licensing processes 

Under existing law, Adani still requires water licences in relation to groundwater impacted by the 

Project. The process for applying for a water licence under the Water Act 2000 (Qld) requires public 

notification.
36

 The making of a submission in response to that notification creates third party rights to 

apply for internal review of any decision to approve the licence, followed by a possible appeal of the 

approval in the Land Court.
37

 The “prescribed project” declaration opens the way for the CG to 

intervene in the progression and issuing of these water licences, and limits opportunities to 

interrogate the impacts of the Project on groundwater. If the CG issues a step in notice, which also 

needs consent of the Minister, any decision by the CG to approve the licence cannot be internally 

reviewed and scrutiny by the Land Court (known as external review) would also be prevented.
38

 This 

is extremely concerning for the community and landholders, particularly in light of a recent analysis 

by the Australia Institute which suggests that “the value of groundwater that will be provided to the 

Galilee Basin coal mines for free, if they are all constructed, would be worth approximately $100 

million”.
39

 

Groundwater rights are currently under consideration in the Queensland Parliament. The Water 

Reform and Other Legislation Amendment Act 2014 (Qld) (WROLA Act) is due to commence on 6 

December 2016. The WROLA Act introduces a statutory right to associated water (water, including 

groundwater, required to be taken or interfered with to access the resource, such as through 

dewatering a mine pit) for mining companies. This statutory right will take away the current 

application, assessment and consequent public submission and appeal rights provided through the 

existing water licence framework that applies to most mining companies seeking to take or interfere 

with associated water.  

However, the Underground Water Bill is currently being considered by the Queensland Parliament
40

. 

This Bill attempts to ameliorate some of the impacts of the WROLA Act by restoring community 

appeal rights which would be removed through the pending commencement of the statutory right to 

associated water under the WROLA Act. The Underground Water Bill introduces an associated 

water licence for advanced mining projects that have already applied for their Environmental 

Authority or publicly notified their “coordinated project” EIS. This ensures that community appeal 

rights for advanced mining projects, such as Adani’s Carmichael Mine, are not eroded. 

The stated policy intent of the Underground Water Bill is to “ensure the impacts of mining projects 

that are advanced in their environmental and mining tenure approvals are appropriately assessed 
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for their impact on the environment and underground water users and opportunities for public 

submissions and third party appeals are provided before underground water is taken in a regulated 

area for mine dewatering purposes”.
41

 

The assessment process under the Underground Water Bill for any associated water licence required 

to be obtained for the Project would be potentially subject to interference by the CG through the 

issuing of a progression notice, notice to decide or step in notice. Pressuring decision makers to make 

decisions quicker via issuing of notices does not ensure that impacts on the environment are 

adequately considered - instead it jeopardises this process, weakens community rights and therefore 

undermines the policy intent of the Underground Water Bill.   

e) Critical infrastructure easements 

The “critical infrastructure” declaration leaves landholders along existing infrastructure corridors 

further exposed to the use of their land for easements, which may be required for the project’s rail 

line and water pipelines. “Critical infrastructure” easements will only be placed over land that is 

already part of an existing public utility easement corridor, but the rights of landholders are still 

affected.  If you have an interest in land which is subject to a “critical infrastructure” declaration, the 

Minister is only required to notify you after a “critical infrastructure” easement is registered or 

amended, and this means that you have no rights to object.
42

  

A person who is affected by the registration of a “critical infrastructure” easement can claim 

compensation under the Acquisition of Land Act 1967 (Qld) (ALA), but this is limited to payment as 

if the registration or amendment of the “critical infrastructure” easement were a taking of land by the 

State of Queensland. No other compensation is payable for the registration or amendment of a 

“critical infrastructure” easement.
43

  

5. Are assessment timelines above average? 

The Project will involve the extraction of 60 million tonnes of coal per year over a period of 60 

years
44

 and therefore must have its impacts carefully assessed to avoid damage to the 

environment. This takes time and is not a delay. 

Queenslanders rightly expect that massive coal mine and infrastructure proposals that will have far-

reaching impacts on people and the environment should be properly evaluated.  This is particularly 

the case where irreplaceable groundwater resources are at stake. 

A key contributor to assessment timelines for the Project is Adani’s apparent failure to progress 

groundwater licences. Adani has had six years in which to apply for and obtain these licences which 

have always been required under the Water Act 2000 (Qld) and which will continue to be required by 

the Underground Water Bill if it passes the Queensland Parliament. This was recommended by the 

Queensland Parliamentary Committee in October 2016. Although Adani may have been gambling on 

legal requirements being weakened in the future, it is inaccurate for them to now assert either that 

this is a new requirement or that it will delay the Project. 

The time taken to assess the Project is actually below the average time taken for major “coordinated 

projects” in Queensland. A period of approximately 3.5 years passed between Adani lodging the 

Initial Advice Statement (IAS) for the Project and the delivery of the CG report. Of that time, 
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approximately 2 years was taken up by Adani preparing the EIS and obtaining additional 

information, and 1 year was taken up by the CG drafting the terms of reference and preparing the CG 

report. The assessment process was also complicated due to difficulties in finding a suitable site to 

dump material dredged from the sea bed to add new terminals and ship berths at Adani’s Abbot Point 

terminal.
45

 

A review of the “coordinated projects” website shows that on average, the party who is responsible 

for the most days taken to complete their steps in the “coordinated project” process is the CG. 

Further, the average time between the lodgement of an IAS by a proponent, and the delivery of a CG 

report, is 4-5 years. Of those 4-5 years, on average 1-2 years is taken by proponents preparing an 

EIS, and 2-3 years is taken by the CG preparing terms of reference, seeking and reviewing further 

information from the proponent, and preparing the CG evaluation report.
46

 We are not criticising the 

CG over this time taken. 

Court cases have occupied a small proportion of the Project timeline.  The 2015 Land Court case 

included a hearing that ran for approximately 5 weeks. This was in fact a legitimate part of the 

assessment process and exposed exaggerated jobs figures by Adani (not 10,000 but 1464 net jobs
47

), 

adverse impacts on the core habitat of the Black-Throated Finch which is the mine site, and risks to 

the ancient Doongmabulla Springs. 

 



 

6. 
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