
 
 

 

 

 

 

 

 

 

 

The matter of New Acland Coal Pty Ltd v Smith & Ors [2018] QSC 088 has now been 

finalised, with the judgment for the matter being handed down by Justice Bowskill of the 

Supreme Court on 2 May 2018, and the consequential orders being made on 28 May 2018.  

 

Summary of proceedings 

 

On 15 June 2017, New Acland Coal Pty Ltd (NAC) applied to the Supreme Court of 

Queensland for a judicial review of the Land Court’s historic decision to recommend refusal 

of the proposed Stage 3 expansion of the New Acland Coal mine. Judicial review proceedings 

do not involve a review of the merits of the decision, nor the facts, but instead involves a 

review of the application of the legal bounds of the decision. NAC relied on a number of 

grounds, including that the recommendation of the Land Court on 31 May 2017 was affected 

by apprehended bias, and that he made errors of law in applying the legislation. 

 

EDO Qld represented Oakey Coal Action Alliance (OCAA) as a respondent to the Supreme 

Court proceedings. OCAA is a non-profit community group of approximately 65  objectors to 

NAC’s proposed expansion, which is primarily concerned with the protection of residential 

areas, agricultural land, environmentally sensitive areas and underground water impacted by 

NAC’s mining activities. 

 

On 23 June 2017, NAC was unsuccessful in its application to stay the Land Court’s 

recommendation, with the consequence that the decisions on its Stage 3 approvals would be 

made before the determination of the Supreme Court. 

 

On 14 February 2018, the Department of Environment and Science (DES) refused NAC’s 

application for its amended environmental authority (EA) for Stage 3. As an EA is a 

prerequisite for the grant of a mining lease (ML), this prevented NAC’s mining leases for 

Stage 3 from being granted.
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NAC was unsuccessful in the majority of its grounds, including its primary ground that the 

decision of the Land Court was made in circumstances where there was apprehended bias. 

This was a large win for OCAA, and objectors more broadly, which had participated in the 99 

day Land Court hearing.  

 

The Court found that only three of the twelve grounds NAC sought in its application had been 

established, including NAC’s ground that consideration of the proposed groundwater quantity 

impacts of the mine were outside of the jurisdiction of the Land Court. NAC was also 

successful in its grounds that the conclusion in relation to intergenerational equity was 

inextricably linked to the conclusion in relation to groundwater, and that the member had 

erred in exercising his discretion in relation to the draft noise conditions for NAC’s EA. 

  

As the case was judicial review only, not a merits appeal, the Supreme Court did not dispute 

the factual findings of the Land Court, only the legal scope of the Land Court’s decision. 

 

Groundwater quantity 

 

The Land Court originally found that there was too much uncertainty to be satisfied that 

groundwater impacts had been properly addressed, which provided grounds for him to 

recommend refusal of Stage 3. This was also reflected in the decision by DES to refuse 

NAC’s EA. 

 

NAC’s approvals for Stage 3 were impacted by legislative amendments that commenced on 6 

December 2016, which created the requirement for NAC to obtain an associated water licence 

(AWL) in respect of the impacts on underground water resulting from its mining activities, 

separate from its EA and MLs. The Supreme Court held that groundwater impacts were 

authorised under the AWL, and therefore were not part of the activities authorised by the EA 

and MLs, and consequently were outside of the jurisdiction of the Land Court to consider as 

part of objections hearing for NAC’s EA and MLs (Objections Hearing). 

 

The same legislative amendments make it explicit that groundwater impacts for future mine 

applications will be assessed under the EA assessment process rather than the AWL 

framework, and thus will be within the jurisdiction of the Land Court to consider as part of an 

Objections Hearing. 

 

The Supreme Court’s decision has consequences for other mines that will be required to 

obtain an AWL rather than having their groundwater impacts assessed under the EA 

assessment processes.  
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On 28 May 2018, the Supreme Court made the following orders: 

1. the Land Court’s recommendation decision of 31 May 2017 be set aside; 

2. the EA decision made by DES on 14 February 2018 be set aside; 

3. the matter is referred back to the Land Court to be further considered by a different 

Land Court Member, on the following conditions: 

a. the new Member is directed to proceed on the basis of the findings and 

conclusions reached by the original member in relation to all issues before the 

Land Court at the original hearing, apart from those relating to the key issues 

of groundwater, intergenerational equity (as it relates to groundwater) and 

noise; 

b. the new Member is prevented from considering groundwater quantity and 

intergenerational equity (as it relates to groundwater); 

c. the parties are bound by the factual findings made by the original member in 

relation to noise, but the new Member may consider the evidence that was 

before the original member and ask for any submissions they consider 

appropriate; and 

4. each party bear its own costs. 

 

Setting aside the decision by DES to refuse NAC’s EA application was required, as DES 

relied heavily on the Land Court’s recommendation in respect of groundwater. 

 

The matter will be remitted to a different Member of the Land Court. Despite this, the 

constrained powers of the Land Court to reconsider this matter, for example by binding the 

Land Court to the previous findings factual findings of the original member, will significantly 

reduce the scope of the pending Land Court rehearing.  

 

Following the Land Court’s rehearing, the decisions on NAC’s Stage 3 ML and EA approvals 

will be remade. NAC will still require an AWL before it can take or interfere with 

groundwater, if the take or interference happens during the course of, or results from, its 

mining operations. 

 

NAC sought an order that its costs of bringing the Supreme Court application be paid by 

OCAA, however it did not seek costs from any of the other parties to the proceeding. NAC 

was ultimately unsuccessful, with the Supreme Court making the order that each party bear its 

own costs. 


