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INTERNATIONAL – STATE AGREEMENT

Paris Agreement

• Agreed under United Nations Framework Convention on Climate Change 
at the 21st Conference of Parties (COP21) in 2015

• 180/197 parties have ratified  the agreement

• States agree to keep global temperature rise this century to below 2 
degrees celsius

• Nationally determined contributions (NDCs) – domestic mitigation  
measures to be implemented



NON STATE INSTRUMENTS

Oslo Principles on Global Climate Change Obligations 2015

• Expert group of 13 members (including Hon Michael Kirby) adopted Oslo 
Principles

• Seek to clarify state and enterprise obligations for addressing climate 
change

• Obligations include: reduction of greenhouse gas emissions, not initiate 
new activities which would result in “excessive” emissions, regulate 
greenhouse gas emissions in their jurisdictions or those under their 
control



CLIMATE CHANGE LITIGATION IS HAPPENING 
AROUND THE WORLD

Image: United Nations Environment, “The Status of Climate Change Litigation: A global review” (May 
2017) 12



RECENT CASES IN NEW SOUTH WALES

Coastal Mining
• Belongil Spit north coast NSW litigation 

(NSWLEC and NSWSC) 

• Fetherston v Wollongong City Council 
[2016] NSWLEC 1258 (merit appeal) 
(NSWLEC) Stanwell Park beach

• Pridel Investments Pty Ltd v Coffs 
Harbour City Council [2017] NSWLEC
1042 (merit appeal) (NSWLEC) Emerald 
beach

• Wollar Progress Association 
Incorporated v Wilpinjong Coal Pty Ltd 
[2018] NSWLEC 92 (judicial review) 
(NSWLEC)

• Gloucester Resources Ltd v Minister for 
Planning and Environment (No 2) 
[2018] NSWLEC 1200 (joinder in merit 
appeal) (NSWLEC)
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BELONGIL SPIT NORTH COAST (NSWLEC)

• Owners of beachfront properties  
attempted to rebuild sandbag wall on 
Crown land to protect properties 
following storm

• Council sought interlocutory injunction 
restraining owners from building wall

• Byron Shire Council v Vaughan; Vaughan 
v Byron Shire Council [2009] NSWLEC 
88

• Later parties agreed to have 
interlocutory injunction varied so that 
owners could rebuild wall with geobags 
and sand

• Byron Shire Council v Vaughan; Vaughan 
v Byron Shire Council (No 2) [2009] 
NSWLEC 110

Image: http://www.abc.net.au/news/2016-06-07/beach-erosion-
has-rock-walls-in-doubt-at-byron-bay/7486514



BELONGIL SPIT NORTH COAST (TORT) (NSWSC)

• Action in tort in Supreme Court of NSW commenced by 14 plaintiffs seeking 
damages alleging breach of overarching duty of care of Byron Bay Council to 
protect coastal properties from ocean, including alleging a council-built seawall 
caused erosion and exposed their properties to seawater and wave action

• Latest decision Ralph Lauren 57 v Byron Shire Council [2016] NSWSC 169 
allowed plaintiffs to file a further amended statement of claim to include as 
issues the withdrawal of coastal zone management plan (CZMP) and failure to 
prepare a new CZMP



FETHERSTON V WOLLONGONG CITY COUNCIL [2016] 
NSWLEC 1527 (MERIT APPEAL) (NSWLEC)

• Merit appeal of refusal of development application by local council seeking approval 
for two-storey dual occupancy dwelling at Stanwell Park Beach near Wollongong 

• Neighbour allowed to intervene and rely on expert engineering evidence that more 
stringent controls than provided in planning instruments required to meet 1 in 100 
year coastal water level in light of potential sea level rise and the flood study should 
include effects of climate change to a greater degree

• Following conferencing the local council and applicant for development reached 
agreement on amended development consent 

• Commissioner determined that more stringent controls argued for by intervenor not 
warranted as instruments sufficiently protective, conditional development consent 
granted



PRIDEL INVESTMENTS PTY LTD V COFFS HARBOUR CITY COUNCIL 
[2017] NSWLEC 1042 (MERIT APPEAL) (NSWLEC)

• Merit appeal against decision to refuse 39-lot subdivision and boundary adjustment on land 
at Emerald Beach due to high risk of flooding.

• Single foredune on beach separated development from the ocean

At [25] Senior Commissioner Dixon refused development consent stating:

“Climate change will accelerate coastal processes and make it much more likely that the Site
will be inundated from the sea, within the presumed 100--year life of the development. That
said, the Council’s case is not dependent at all on climate change (Respondent’s written
submissions (RWS) at [26]). Rather, the Council contended there is a clear risk in the present
that the dune will be eroded and its vegetation stripped by the erosive forces of the sea. This
will make the development more susceptible to coastal processes and when the foredune
eventually slumps - by erosion over time - given the proximity of property boundary to the toe
of the foredune - a rebuilt lower dune would be subject to periodic wave overtopping and
ongoing erosion.”



MINING CASES
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WOLLAR PROGRESS ASSOCIATION INCORPORATED V WILPINJONG
COAL PTY LTD [2018] NSWLEC 92 (JUDICIAL REVIEW) (NSWLEC)

• Judicial review of decision of Planning Assessment Commission (PAC) to approve 
open-cut coal mine in Wollar (north-east of Mudgee)

• Two grounds of review:
• PAC failed to consider greenhouse gas emissions (including downstream 

emissions) as required by cl 14(2) of the State Environmental Planning 
Policy (Mining, Petroleum Production and Extractive Industries) 2007

• Constructive failure to exercise jurisdiction by failing to consider impact of 
clearing of vegetation

• Court held applicant had not discharged its onus of proof to show the PAC had 
failed to take into account a mandatory relevant consideration.



GLOUCESTER RESOURCES LTD V MINISTER FOR PLANNING 
AND ENVIRONMENT (NO 2) [2018] NSWLEC 1200 (JOINDER 
OF PARTY IN MERIT APPEAL) (NSWLEC)

Image: example of mine rehabilitation 
(https://www.planning.nsw.gov.au/policy-and-legislation/under-
review-and-new-policy-and-legislation/mine-rehabilitation-
discussion-paper)

• Joinder application to merit appeal of 
decision to refuse a greenfield site for an 
open-cut coal mine

• Issues which intervener submitted would 
not be adequately addressed:

• Greenhouse gas emissions
• Scope 1, 2 and 3 emissions
• Potential impact of emissions
• Measures to minimise emissions

• Social impacts

• Intervener joined

• Substantive proceedings heard in late 
August 2018 judgment reserved
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CLIMATE SCIENCE IN COURT - CHALLENGES

“…evidence of climate scientists is presented in this context [of a specific 
project], rather than in the broader context of the global need to reduce 
greenhouse gas emissions. This diminishes its impact and efficacy.” 

Nicole Rogers “Making Climate Science Matter in the Courtroom” 

(2017) 34 Environment and Planning Law Journal 475, 477



CLIMATE MODELLING IN COURT
Hunter Environment Lobby Inc v Minister for Planning [2011] NSWLEC 221 (merit appeal) 
(NSWLEC)

• Third party objector appeal against expansion of Ulan coal mine in Hunter Valley

• Expert evidence of Professor Jones multi-disciplinary academic was adduced comparing the 
impact of the project to three emission scenarios identified in the Intergovernmental Panel 
on Climate Change report enabling broad prediction of contribution of this point source

• Objector sought conditions requiring offset of scope 1 emissions (direct) and scope 2 
emissions (indirect) and offset conditions imposed

Image: http://www.ulancoal.com.au/en/Pages/home.aspx



CLIMATE MODELLING IN COURT

…He [Professor Jones] maintained that for the scope 1 emissions from the project 
the social cost of carbon estimated for scope 1, 2 and 3 emissions would still 
hold as that marginal cost can be divided back per tonne of CO2-e. This evidence 
is significant because it demonstrates that it is methodologically possible to apply 
data from single (large) projects in a climate model to quantify to some extent at 
least the social cost of carbon. Such evidence means that the submission that a 
particular project is but one of many contributors to a local, regional and global 
problem, while correct, can be subject to analysis of what the individual project's 
social cost of carbon is.

Hunter Environment Lobby Inc v Minister for Planning [2011] NSWLEC 221 
at [96] (merit appeal) (NSWLEC)



EXTREME WEATHER EVENT ATTRIBUTION SCIENCE 

“[t]he science that seeks to determine the extent to which anthropogenic climate change 
has altered the probability or magnitude of the particular weather event or class of weather 
events that are the subject of study. … the process of evaluating the relative contributions of 
multiple causal factors to a change or event with an assignment of statistical confidence… 
Accordingly, both weather-related events (such as short-term heavy precipitation) or climate-
related events (such as high mean summer temperature) in a particular region could be the 
subject of an attribution study.”

Sophie Marjanac and Lindene Patton, “Extreme weather event attribution science and climate change 
litigation: an essential step in the causal chain?” (2018) 36(3) Journal of Energy & Natural Resources Law 
265, 268

“The most common type of event attribution science involves comparing changes in climate 
to assess whether greenhouse gas emissions  can be correlated with changes in these 
observations… The ‘real world’, defined through observations and models, is compared to 
the ‘counterfactual world’ modelled without human forcings (greenhouse gases and 
aerosols)” 
Marjanac and Patton, 2018, 271



Why is attribution science important for climate change litigation?

• According to authors Marjanic and Patton attribution science will be influential in 
evaluating causation issues in lawsuits and for establishing foreseeability of weather 
events previously considered unpredictable; relevant to proof of causation of harm

• Attribution science links global and widespread effects to specific sources/contributors

• “…the next set of litigation issues will likely turn on whether improvements in attribution 
science can show what scientists knew or know about climate change, and thus what 
effects or events can be totally or partially attributed to climate change and what was 
reasonably foreseeable” (Marjanac and Patton, 2018, 297). 
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