
Revisting the Gate Key
Forcing the state to honor the requirements of Brady.
BY DARON MORRIS

Imaginethis. A
local police

officer has
been publicly
critical of his
department’s
efforts to end
discriminatory
policing. He
believes there
is a broad

conspiracy afoot by his employc r to
discredit him because of his views,
which he has made public in multiple
law suits against the city government.
in repcatcd court filings, attorneys br
his employer have openb declared
him a lunatic, lie has made state
ments in connection with his lawsuits
that the city knows to be false. He
has been sanctioned by his employer
for sexual misconduct. All of this is
known, but the local prosecutor does
not believe it has any duty to disclose
any of this to defense counsel in
criminal cases.
Imagine this An olficer has been

disciplined twice by his depart
ment for mishandling evidence. Th
prosecutor’s office gem rally agrees
that this information is Brady mate
rial. It maintains a “Brady List” for
such issues. If it issues a subpoena
to this officen or any othei officer on
its Brady List, it instructs its deputy
prosecutors to provide disclosure
to (lefense counel Howeser, if th
deputy prosecutor ck cicles it doesn
need to call the office r to testiEr in its
case, then no disclosure is triggered,
even if the officer handled evidence in
the case.
Imagine this. The prosecutor knows

that a particular officer has three
times as many use of force complaints
as any other officer in the same
department. The prosecutor doesn’t
see what such complaints have to do
with the officer’s trustworthiness, so
it does not disclos Ibis inforrnatinn to
defense counsel.
Imagine this. The prosecutoi knows

that the lead detective in one of its
cases has been disciplined by his
department for using his sick leave
when he was, in fact, vacationing in
Bermuda. The prosecutor discloses
this information to defense counsel
but only if it thinks it could sway the
outconie of the case. In most cases,
it cleterniine s that the information is
not material to the defendant’s guilt or
innocence. Either it determines that
the officer’s credibility is not central
to the case, or that its case is so over
whelmingly strong that it just doesn’t
matter.
Sadly these practices arc not

imaginary. While the above scenarios
are fiction, many (if not all) prosecu
tors offices in our state have reached
similar conclusions about their Brady
obligations. Prosecutor’s offices
across the state (and across the na
tion) make little to no effort to track
favorable evidence that may exist in
other government offices or in the
hands of third parties. Prosecutors do
not use any system to track exculpato
r information across cases. Informa
tion gets buried in aichives So-called
“Brady I its” track some “bad apple”
police officers but not other recurrent
witnesses like informants or domestic
violence complainants. Prosecutors
make their own determinations about
whether misconduct reports are true

or not. No Brady disclosures are
made until and unless witnesses are
subpoenaed to trial. “Bias” is (lefined
narrowly, so that officers who use ex
cessive force against the population,
or evidence other kinds of bias, are
not subject to disclosur. Prosecutors
withhold favorable information be
cause they don’t think it’s “material”
— it won’t make a difference in the
case anyway because their evidence
is so strong. Only where cleai find
ings of officer dishonesty have been
adjudicated will prosecutors disclose
anything, and the ii onl when the
case is really going to trial and only
when they think it niight make a dii
ference in the case
As a result, you can’t expect the

state to tell you anything you’d really
want to know about its witnesses. The
information that would really be rel
evant to a jury won’t he coining to you
in discovery. If you want to find out
the really juicy stuff, you’ll need to do
your own indepe ndent investigation.
Compare that for a minute to how

we make important elecisions in our
everyday lives, Let’s say, for example,
that you decide to work with a real
estate agent to buy your first home.
What would you want to know about
that person? Would you want to know
only whether the agent has ever been
disciplined for dishonesty by the state
or would you want to know more?

If the employer knows that the agent
has a complaint history for overly-
aggressive sales tactics would ou
want to know that? would you want to
know whether the agent is mentally
unstable and paranoid? Would you
want to know if the agent has repeat
edly lied in the past even if it never
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resulted in actual discipline? Would
you expect the real estate office to
know what was in its files? Or would
you he content to rely just on what the
current manager of the office had to
say?
Naturally. when making signili

cant decisions in our everyday lives
we want to know the information
that would actually allow us to judge
whet/icr an individual is trostworthy
or not. Yet in criminal law. where
lives are at risk, defense lawyers have
soni chow become conditioned to
expect prosecutors will reveal only
the tiniest tip of the iceberg, and then
only grudgingly.
A lawyer fresh out of law school

might understandably expect things
would be a little different. A newly-
minted lawyer might point out that
Brady clearly requires the disclosure
of impeachment evidence; that Brady
protects against both willful and mad
vertent withholding; that the pros
ecutor has a duty to learn of favorable
evidence held by the police: that the
duty extends not only to the immedi—
ate case files but to all government
information that contains exculpatory
evidence; and that this. duty gener
ally applies regardless of whether the
defendant has made a requesL
Further, the young lawyer might

rightly point out that the prosecutor
has no business deciding whether to
withhold favorable evidence based
on how strong he or she thinks his
or her case is. Whether a Brady
violation requires reversal on appeal
is a distinct question from whether

favorable evidence must he disclosed
in the first instance. The “materiality”
question is not the same. “[P1 ost-trial
standards and cases applying Bradv’s
materiality standard] are not helpful
for determining the government’s
disclosure obligations” because

“[wihether disclosure would have
influenced the outcome of a trial can
only be determined after the trial is
completed How can the pros
ecutor possibly know whether the
evidence is “material” without the
benefit of pretrial rulings and the
actual testimony in the case?
As the old saving goes, “the fox is

guarding the hen house,” l3ut if the
prosecutor is the fox then who are
we? Do we dare to challenge the fox?
Have we really tried? We’ve all heard
the prosecutor tiredly declare, “Your
Honor, the state is well-aware of its
Brady obligations and has made all ap
propriate and necessary disclosures
in this case.” So the fox has sworn
that it has the best of intentions, What
are We defenders to do?
As William Goldman so artfuli

illustrated in his screenplay for The
Princess Bride, the issue comes down
to force. In a famous scene. our he
roes are trying to save Buttercup (the
eponymous princess bride) from the
evil prince’s castle. They confront the
gatekeeper:

Westley: Give us the gate key.
Yellin: I have no gate key.
Inigo Montoya: Fezzik. tear his
arms off.
Yellin: Oh, you mean this gate key:

In that memorable scene, Westley
has been tortured to the point of col
lapse. Perhaps Westley’s exhaustion
is not dissimilar to the exhaustion we
may feel trying to hold prosecutors to
the requirements of the law. Westlev
leans on his friend lmgo for support.
But it is the brute strength of the
giant Fezzik (memorably portrayed
by Andre the Giant) that produces the
gate kec
“Trial” is one word prosecutors

clearly understand, and provides us
leverage by forcing the government
to spend its resources. While the
Supreme Court has never delined the
exact liming of disclosure required by
Brady, disc]osure clearly must occur
“in time for effective use at trial.”> But
what about the 95- of cases that re
solve by plea bargain? Can we require
the state to disclose favorable evi
dence while also rngaging in chartsc
bargaining?
The United States Supreme Court’s

(lecision in United States v. Ruiz’ is
one obstacle to disclosure of Gig!io
impeachment during plea bargain
ing, but not an insurmountable one.
In Ruiz, the defendant pled guilty in
federal court to a drug charge after
waiving her right to the disclosure of
impeachment evidence. Notably, she
retained her right to the disclosure
of Brady evidence generally.> The
Supreme Court rejected Ruiz’s chal
lenge td) her conviction, holding that
disclosure of impeachment evidence
is not constitutionally required for
a volu ntarv plea. The Court rea
soned that the defendant need univ
understand the general nature of the
government’s case, rather than its
many specific details. The Court
further characterized impeachment
evidence as somewhat ancillary to the
core issue of guilt or innocence. The
Court declared:

It is particularly difficult to char-

If you want to find out the really juicy stuff,
you’ll need to do your own independent
investigation.
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acterize impeachment information
as critical information of which the
defendant must always be aware
prior to pleading guilty given the
random way in which such informa
tion may, or may not, help a particu
lar defendant. The degree of help
that impeachment information can
provide will depend upon the defen
dant’s own independent knowledge
of the prosecution’s potential case
a matter that the Constitution

does not require prosecutors to
disclose)

Rniz seems based on at least two
erroneous assumptions. First, that im
ieachment evidence somehow has a
“random evidentiai’y value. 1 Second,
that defendants’ own independent
knowledge of the crime is somehow
sufficient for them to apprise the
strength of the stale’s case. Even if a
defendant knows he ot’ she is guilty,
how does that tell the defendant
anything about whether the state can
prove the charge?
The Court in Ruiz was completely

opaque about its belief that impeach
ment evidence is somehow “random.”
Perhaps the Court was talking about

is relevant to whether his plea is
voluntary. In State i: ANJ. our state
supreme court invalidated a plea as
involuntary when defense counsel did
not investigate the charge. Criti
cally, Ai’vj held that defense counsel
has a duty to investigate the charge
regardless of the defendant’s inten
tion to plead guilty and regardless of
whether the defendant confessed to
the crime,1 The court held:

The degree antI extent of investiga
tion required will vary depending
upon the issues and facts of each
case, but we hold that at the very
least, counsel must reasonably
evaluate the evidence against the
accused and the likelihood of a
conviction if the case proceeds to
trial so that the defendant can make
a meaningful decision as to whether
or not to plead guiltv.

The United State Supreme Court
has similarly held that defense
counsel has an obligation to provide
effective assistance of counsel in
plea bargaining.21The requirement
that defense counsel investigate the
strengths and weaknesses of the
state’s case, regardless of the defen

of justice and not simply an advo
rate.”-’ Certainly, disclosing favorable
impeachment evidence is central to
that obligation.
Your honoi, the stale is well-aware

of its Brady obligations anti has made
all appropriate and necessary disclo
sures in this case.” Is that enough?
No, it’s clearly not. “What gate key? I
don’t have any gate key,” It’s not until
the giant intervenes that the gate
key will be forthcoming. The giant in
this equation is, of course, the judge
— the only person in the courtroom
with the power to exert force over the
pro seen 101’.
So what are we asking the judge

to do? Are we asking the judge to
command prosecutors to once again
make a hollow declaration that they
have applied Brady faithfully? Again,
of course not. We must seek specific
assurances that the prosecutor has
applied the correct standard, Pros
ecutors must be forced to (leclare, in
open court, that they:

Understand that Brady requires the
disclosure of all favorable evidence,
whether substantive or impeach
ment evidence.

collateral impeachment, rather than
impeachment on a central issue? As
any defense lawyer knows, evidence
of bias or motive to lie is never col
latei’al.11 It is difficult to see how
evidence of bias could ever be consid
ered “random,” If Ruiz applies to limit
the government’s Brady obligations,
such limitations must only apply to
collateral issues.
Perhaps more importantly, recent

precedent rejects the notion that the
defendant’s independent knowledge

dant’s guilt, is simply not compatible
with Ru iz s noti on that the defendant’s
independent knowledge of the crime
should excuse the state from any part
of its Brady obligations.
Our trial courts have broad discre

tion to control the regulation and
timing of discovery.21The prosecutor
is obligated to seek justice, not con
viction,- The governments obliga
tion to disclose favorable evidence is
grounded in its duty to be a “minister

• 1-lave disclosed all favoi’able
evidence, regardless of how much
they think it matters to the case.

• Have i’eviewecl police and other
government agency files for all
favorable evidence.

Have searched through their own
archives and sui’veyed colleagues
to discover all favorable evidence
not known to them but within their
office’s institutional knowledge.

• Have disclosed all favorable cvi-

Understand that Brady requires the

As any defense lawyer knows, evidence of disclosure of all evidence of dishon
esty, bias, unreliability audi unpro

bias or motive to lie is never collateraL fessionalism.
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dence regardless of whether they
think the evidence is actually true
or not.

Perhaps such assurances are not
sufficient. Perhaps there is simply
no way to trust the prosecutor to
produce the gate key without apply
ing real force. So how do we apply
that force? In motions, we can cite to
specific examples of known instances
where the prosecutor has failed to dis
close favorable evidence. Examples
like the ones laid out at the beginning
of this article can be laid out before
the court as a clear demonstration
that the prosecutor simply cannot
be trusted to apply Brady correctly.
Perhaps an in camera inspection of
relevant files is needed.
This is what the law requires if we,

in spite of our weariness, make the
appropriate motions and call upon the
giant to apply the needed force to the
situation. Will prosecutors scream
and yell? Absolutely. Will they threat
en to revoke plea offers and sabotage
negotiations in retaliation? Perhaps,
but such unethical conduct just raises
more issues to litigate and potentially
a bar complaint as well.2
In short, it’s not we who should

be exhausted and tortured over this
issue; it is the government. Brady
and its progeny impose massive and
onerous obligations on the state to
disclose all favorable evidence to the
defense, prior to adjudication:

• from their own files and from the
files of other governmental actors;

• for all recurrent witnesses, not just
police officers;

• for all types of bias and unprofes
sionalism, not just dishonesty; and

• for all known information, regard
less of any judgment about its
veracity or likely effect on the
outcome.

Yet instead of taking on these obliga
tions, the state has so far, for the last
fifty-four years, responded with a
shrug of its shoulders. We let them.
It’s time for us to apply force to the
situation and force the state to reveal
the gate key.

Daron Morris is at the King Gounty
Department ofPublic Defense,
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