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Executive Summary
In the globalized economy, a widespread network of thousands of international treaties decides how
and how much governments can tax the incomes of multinationals. Institutions such as the IMF and
the United Nations, among others, are increasingly questioning whether these treaties support
sustainable development. Belgium has also signed tax treaties with ninety-two countries, almost half
of which are with developing countries.
In a bilateral tax treaty, countries make agreements about which country may levy taxes on income
streams between these countries, including labour income, as well as interest earnings, dividends or
capital gains. On the face of it, there is of course nothing wrong with this. A treaty creates a legal
basis for cooperation between tax administrations, which is an important prerequisite in the fight
against tax evasion and capital flight. At the same time, such treaties prevent income from being
taxed twice by different countries, and provide legal certainty for investors.
In practice, however, such tax treaties open the door to tax evasion. Furthermore, the evidence that
they have a positive effect on investment and economic growth is rather limited. Tax treaties create
new structural imbalances between the parties concerned, especially when it comes to 'asymmetric'
treaties between developed countries and developing countries, in which the latter often get the
short end of the stick. This results in a loss of tax revenues. Inequalities in the investment positions,
bargaining power and technical expertise, can lead to an uneven distribution of the rights to levy
taxes on cross-border income. In this way, developing countries lose much-needed resources for
pursuing their own sustainable development. This situation is a clear contradiction of international
development consensus, which emphasises enabling countries to mobilise domestic resources for
development. The OECD has also taken note of the problem, and has made recommendations to
improve treaty policy within the context of its plan to combat tax evasion and avoidance (BEPS).
In this study, we will analyse the impact of Belgian bilateral tax treaties with developing countries.
We will both scrutinize Belgian policy and attempt to quantify the impact of these treaties on the
public finances of partner countries. Finally, we will make a detailed examination of the specific
treaties that Belgium has negotiated with a number of African partner countries in the context of its
development cooperation, namely, those with the DRC, Rwanda, Uganda, Morocco and Senegal.
This study proposes that:
Tax treaties are not a prerequisite for tax cooperation or the avoidance of double taxation. There
are alternative methods for achieving the objectives of a tax treaty. Tax cooperation can be obtained
via an agreement regarding administrative cooperation, or a specific tax information exchange
agreement (TIEA). Double taxation, meanwhile, can be avoided through unilateral techniques such as
tax exemptions and credits.
Tax treaties do not guarantee additional foreign investment. Developing countries often lose tax
revenues as a restful of bilateral tax treaties. Yet they enter into such agreements under the
conviction that any losses will be offset by tax revenues achieved through additional foreign
investment. The available evidence, however, does not substantiate this reasoning.
Belgian policy regarding tax treaties is obsolete. The Belgian model treaty, which serves as a basis
for negotiations, dates back to 2010. This model is no longer in line with international consensus. The
Belgian model only contains a general anti-abuse provision that deviates from the international
standard, and specific anti-abuse provisions are rare. Moreover, Belgium is not selective in its choice
of treaty partners, and concludes treaties with tax havens, thus creating new opportunities for tax
avoidance and evasion. Indeed, tax treaties are often seen as a diplomatic tool, which means that the
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fiscal implications – both for Belgium and the partner countries – are not sufficiently thought
through.
Bilateral tax treaties are the result of a negotiation process in which developing countries are
disadvantaged. Developing countries are often under pressure to sign treaties, while richer countries
tend to have a clear offensive agenda at the negotiating table. Their objective is to limit the ability of
developing countries to raise taxes on outgoing streams as much as possible, while protecting their
own favourable special tax regimes. The Belgian model is not in alignment with the interests of
developing countries in this respect either. The Belgian tax treaties with African partner countries
contain a number of provisions that could be particularly detrimental to the partner countries. Such
disadvantageous terms appear to be the deliberate result result of Belgium’s negotiating strategy. In
a number of cases, these treaties actually result in double non-taxation when Belgian special tax
regimes come into play, such as the notional interest deduction.
Tax treaties limit the ability of developing countries to tax domestic resources. Tax treaties impose
restrictions on developing countries when taxing outgoing financial flows to Belgium. These
limitations take the form of reduced rates on interest and dividend payments. On average, the
reduction of the maximum tax rate is 5% on interest earnings and 1.5% on dividend payments in
comparison with the domestic tax rate in the developing country. Lower income countries with
which Belgium has reached a tax treaty are generally worse off, given that the reduction in those
cases is 4.6% on interest earnings and 3% on dividends compared to the domestic tax rate.
Belgian tax treaties are harmful to developing countries’ public finances. Using the available data,
we calculated the impact of the reduction of tax rates in Belgian tax treaties on the public finances of
developing countries:
 The economic integration between Belgium and the developing countries with which a tax
treaty has been concluded is limited. Only 3% of Belgium’s total outward investment
positions concern developing countries with which such a treaty signed. This raises questions
regarding the underlying economic rationale of these treaties.
 The loss to developing countries as a result of Belgian tax treaties amounted in 2012 to ca. 35
million euros. In absolute figures, Brazil lost the most with € 9,44 million, followed by the
DRC with a loss of € 7,83 million. The other top five losers were India, China and Turkey; each
sustained a loss of around 3 million euros in 2012.
The losses developing countries incur as a result of Belgian tax treaties, compromises Belgium’s
development cooperation with those self-same countries. If we compare the total amount of aid
that Belgium gives to a country such as the DRC with the loss of tax revenue, it corresponds to a loss
of nearly 10%. For partner countries Morocco and Uganda, it amounts to 4% and 2%, respectively. In
other words, Belgian tax treaties take money away from developing countries that are
simultaneously receiving Belgian development aid.
At first glance, the figures may not appear very substantial. Yet this is merely the tip of the iceberg.
This analysis is confined to one clearly visible and measurable aspect of the financial impact of tax
treaties on developing countries. It is important to understand that this is a very conservative
estimate given that it does not take into account the numerous other treaties that developing
countries have concluded with other OECD countries. The manipulation of transfer prices, profit
shifting via reduced rates on royalties and capital gains, conduits via multiple jurisdictions, and other
structures created solely to take advantage of such treaties’ provisions – all lead to huge losses for
developing countries. UNCTAD estimates that the loss to developing countries resulting from profit
shifting via offshore centres is as much as $100 billion a year, while the IMF puts the total loss from
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base erosion and profit shifting for developing countries at $200 billion alone, and the worldwide
total at $600 billion.

Recommendations
This report comes at a time when the debate on reforms in international taxation is in high gear, and
being conducted at both the European and international levels. The newest OECD plan to combat tax
evasion and avoidance from October of 2015, proposes a number of reforms to the current treaty
model, and in January of 2016, the European Commission recommended a number of further
measures. Belgium must take advantage of this momentum to align its tax treaty policy with the
evolving international consensus. Furthermore, this is an opportune time to take measures to align
Belgian treaty policy with its commitments to sustainable development.
 Perform a thorough impact assessment of all existing tax treaties with developing countries.
This is urgent. The IMF, World Bank, OECD and UN also recommend a 'spill over' analysis
before making changes to tax systems that may impact the tax base or tax revenues of
developing countries.
 Announce a moratorium on the ratification of tax treaties with developing countries that
undermine their tax base.
 Propose new guidelines for negotiations.
 Provide developing countries with the opportunity to renegotiate tax treaties in a fair and
comprehensive manner.
 Review the current Belgium model treaty as the basis for negotiations. With regard to
relations with developing countries, Belgium should opt for the UN model treaty because it
specifies a distribution of taxing rights that is more beneficial to developing countries. In light
of Belgium commitment to the Addis Tax Initiative, it could also opt for a specific model for
negotiating with developing countries.
 Develop and conduct a transparent and inclusive negotiation process that involves all of the
stakeholders. The 'UN Manual for the Negotiation of Bilateral Tax Treaties between
Developed and Developing Countries’ recommends making it possible for the "relevant
parties from the private sector” (meaning the private sector and civil society of the countries
concerned) to evaluate the progress of the negotiation process.
There are also a number of measures that policy makers in developing countries could take:
 Halt the negotiation of new treaties until it is clear how the developing country may benefit
from such an agreement. Tax treaties must contribute to the national socio-economic
development of the developing countries, including meeting national development and
sustainable development goals. That is why developing countries would do best to develop a
policy framework and model treaty inspired by the UN model.
 Renegotiate or terminate treaties that undermine the tax base. In 2010, nearly 600 treaties
in total were negotiated or terminated by developing countries.
 Ensure the competency of negotiators and regional cooperation in fiscal matters.
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1. Introduction
“The tragedy for low income countries is that the success of the high-income states in negotiating
ever more treaties has come at the expense of the tax revenue bases of low-income countries. These
treaties may be a true ‘poisoned chalice’ for developing countries, perversely transferring tax
revenue from low-income countries to high-income countries (and from low-income countries to
multinationals) while yielding limited or no offsetting benefits such as increased foreign direct
investment”1
For a long time in Belgium, bilateral tax treaties were not the subject of debate in either politics or
the media. This recently changed when the government began to catch up in aligning a number of
treaties with the evolving international standards on the exchange of information between tax
administrations. The signing of treaties with tax havens such as the Seychelles or Bermuda has given
rise to a great deal of discussion. In the aftermath of Luxleaks, it was feared that revenue would
remain untaxed in the Seychelles, Barbados, Panama or Belgium.2 At the same time, Belgium has also
concluded dozens of tax treaties with developing countries. Yet the potential impact of such treaties
on the public finances of developing countries has not garnered such attention. However, this is a
fundamental aspect of policy coherence for development as laid down by the law in 2013.3
Moreover, during the third international conference on financing for development in Addis Ababa in
July of 2015, Belgium joined the Addis Tax Initiative. Belgium committed itself to “ensure that
relevant domestic tax policies reflect the joint objective of supporting improvements in domestic
resource mobilization in partner countries and applying principles of transparency, efficiency,
effectiveness and fairness”.4 Based upon this commitment, we would therefore expect that
Bekgium’s tax treaty policy is coherent with the country’s international development goals.
At the same time, there is growing international consensus that such tax treaties may indeed be
detrimental to developing countries. In a number of cases, developing countries’ losses in tax
revenues are running into the millions - and even billions - of euros. The Dutch Centre for Research
on Multinational Corporations (SOMO) estimated the total losses deriving from treaties between 28
developing countries and the Netherlands - one of the main sources of outbound international
investments worldwide - at more than 700 million euros in 2011.5 Rough calculations pertaining to
the United States estimate losses to its partner countries outside the OECD at $1.6 billion in 2010

1

Brooks, K. & Krever, R. (2015), ‘The troubling role of tax treaties’, in: Michielse, G.M.M & Thuronyi, V. (eds.),
Tax Design Issues Worldwide, Series on International Taxation, Volume 51, Alphen aan den Rijn, Kluwer Law
International, p. 160.
2
‘Belastingdeal met Seychellen onder vuur’, De Morgen, 11/05/2015,
http://www.demorgen.be/economie/belastingdeal-met-seychellen-onder-vuur-a2316375/
3
The law regarding Belgian development cooperation, 12/04/2013,
http://diplomatie.belgium.be/nl/binaries/Wet_Belgian_Ontwikkelingssamenwerking_19%20maart_2013_tcm3
14-221450.pdf
4
‘UN-Conferentie Financing for Development (Addis Ababa) – toespraak minister De Croo’,
http://diplomatie.belgium.be/nl/Newsroom/Nieuws/Perscommuniques/os/2015/07/ni_140715_toespraak_de
_croo_financing_for_development.jsp. Read the complete Addis Tax Initiative Declaration here:
http://www.taxcompact.net/documents/Addis-Tax-Initiative_Declaration.pdf
5
SOMO, ‘Nederlandse belastingverdragen leiden tot enorme inkomstenverliezen in ontwikkelingslanden’,
10/06/2013, http://somo.nl/news-nl/nederlandse-tax agreements-leiden-tot-enorme-inkomstenverliezen-indeveloping countries
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(1.2 billion euros).6 In a country such as Ecuador, the losses are estimated at 223 million euros over a
three-year period.7
Both the mounting evidence that many tax treaties have a negative impact on the tax base of
developing countries, and the renewed focus on the importance of improving tax collection as a
source of development finance, have boosted the debate in many countries. Voices from civil society
have been calling for independent impact assessments for quite some time. And yet, only the
Netherlands, Switzerland and Ireland have conducted such analyses. In the Netherlands, it was
concluded that "the Dutch tax system facilitates avoidance of withholding tax [...] Various studies
estimate that these effects lead to foregone dividend and interest withholding tax revenues in
developing countries in the range of € 150-550 million per year”.8 Under pressure from Parliament,
the Dutch government committed itself to reforming the treaties with 23 developing countries.9 Thus
far, an agreement has been reached with five of them.10 In concrete terms, the Netherlands is
initiating anti-abuse provisions to impede the most blatant forms of tax evasion. However, this
means that the fundamental issue of tax base erosion in developing countries is still not being
addressed. The Swiss study concluded that the confederation, along with many other OECD
countries, “followed a unilateral strategy that allocated developing countries a low source taxation”.
The report bluntly states that the imbalances between strong and weak partners means that the
Swiss treaties are one sided.11 The Irish analysis, for its part, was limited to a comparison of Irish
treaties with the UN and OECD models, without looking at their actual economic impact. The study’s
conclusions are therefore incomplete.12 Nevertheless, the Irish finance minister recommended that
all developed countries conduct such a spill over analysis "in order to show full commitment and
foster a trusting relationship between the overdeveloped and developing world”.13
The negative impact of tax treaties is also attracting increasing attention from multilateral
institutions. In a controversial paper released in May of 2014, the IMF advised developing countries
against concluding more treaties in which “the reciprocal benefits that a treaty could provide may
actually be of relatively little value”.14 In fact, the IMF described most treaties as “inherently
discriminatory”. As a result, the IMF advised several countries to renegotiate their treaty or even
unilaterally terminate it; in 2012, this is what Mongolia did with its treaties with the Netherlands,
Luxembourg, Kuwait and the United Arab Emirates. The Mongolian government was of the opinion
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IMF (2014), Spillovers in international corporate taxation, IMF Policy Paper,
http://www.imf.org/external/np/pp/eng/2014/050914.pdf
7
Cevallos Pulley, E., Garcia Balda, F., Campuzano, J.C. (2013), ‘Double Taxation Agreements in Ecuador’, in:
Serrani, E. & Falco A. (eds.), Double Taxation Agreements in Latin America. Analysis of the Links among Taxes,
Trade and Responsible Finance, Latindadd/FVNdacion SES, pp. 91-122.
8
Weyzig, F. (2013), Evaluation issues in Financing for Development. Analyzing effects of Dutch corporate tax
policy on developing countries, IOB, http://www.iobevaluatie.nl/sites/iobevaluatie.nl/files/IOB%20STUDY%20386%20EN_BW%20WEB.pdf
9
Federal Government, ‘Kabinet pakt international belastingontwijking aan’, 30/08/2013,
https://www.rijksoverheid.nl/actueel/nieuws/2013/08/30/kabinet-pakt-international-tax evasion-aan
10
Federal Government, ‘Aanbiedingsbrief belastingverdragen 23 ontwikkelingslanden’, 20/04/2015,
https://www.rijksoverheid.nl/documenten/kamerstukken/2015/04/20/aanbiedingsbrief-tax agreements-23developing countries
11
Bürgi-Bonami, E. & Mayer-Nandi, S. (2013), Swiss Double Taxation Agreements: Current policy and Relevance
for Development, Bern, University of Bern.
12
IBFD, Spillover Analysis Possible Effects of the Irish Tax System on Developing Economies, July 2015,
http://www.budget.gov.ie/Budgets/2016/Documents/IBFD_Irish_Spillover_Analysis_Report_pub.pdf
13
Michael Noonan quoted in IBFD, op. cit.
14
IMF (2014), op. cit.
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that these treaties were diverting profits from the Mongolian mining sector out of the country, taxfree.15
As indicated by Mongolia’s example, developing countries are beginning to take a stand against
disadvantageous treaties. Argentina is revising a number of treaties, and has unilaterally terminated
others.16 The Argentine government also convened a committee dedicated to the evaluation and
revision of treaties. In 2013, Rwanda renegotiated a disadvantageous treaty with Mauritius. In
Uganda, criticism from civil society led to the suspension of the negotiations pending the formation
of a comprehensive treaty policy framework.17 In neighbouring Kenya, the commissioner-general of
tax administration called on regional cooperation in addressing the imbalances in tax treaties. And
despite his conclusion that "many developing countries are getting raw deals due to weak
negotiation capability," he remains optimistic: “the hope exists for the overdeveloped world to push
for renegotiation of unfair DTAs that have served merely to legitimize multinational profit and tax
shifting”.18
This analysis seeks to examine the impact of Belgium’s “treaties for the avoidance of double
taxation” on developing countries. As such, our goal is to foster a debate on the impact that our
international tax policies have on developing countries. This paper consists of four sections. Part 1
provides a general discussion of the role of tax treaties in international economic relations and their
associated risks with regard to the tax base of individual developing countries. In Part 2, we will
examine Belgium’s network of double tax treaties and attempt to quantify the impact on the tax
revenues of developing countries with which Belgium has concluded a treaty. In Part 3, we will focus
on the treaties made with African partner countries involved in Belgian development cooperation. In
that section, we will identify specific treaty provisions that are detrimental to the partner countries.
Finally, in Part 4, we will present a number of policy recommendations, both for Belgium and the
treaty partner countries.

15

IMF (2012), Mongolia: Technical Assistance Report. Safeguarding Domestic Revenue. A Mongolian DTA
Model, Country Report No. 12/306.
16
The agreements with Austria, Chili, Spain and Switzerland have been terminated.
17
SEATINI & ActionAid (2014), Double Tax treaties in Uganda. Impact and Policy Implications,
http://www.actionaid.org/sites/files/actionaid/dtt_in_uganda_final.pdf
18
Njirano, J.K. (2014), Remarks at the AIBUNA 2014 Conference held at Nairobi University, Kenya Revenue
Authority.
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2. What are double tax treaties?
While double taxation agreements (DTAs) have been in use since the 1920s, their role in
international economic relations has greatly increased since the 1990s. DTAs can also be seen as the
direct result of the economic globalization and internationalization of trade. While there were 1000
DTAs in effect in 1993, their number has nearly tripled, primarily as an increase in the number of
such treaties between OECD and non-OECD countries.19
Table 1: Number of tax treaties per income level

Low
Lower-middle
Upper-middle
Upper

Low
61
173
178
372

Lower-middle

Upper-Middle

Upper

134
305
606

151
646

629

Graph 1: Treaties made with countries in sub-Saharan Africa 1950-2010 (source: M. Hearson, LSE)

The primary goal of a bilateral tax treaty is the prevention of double taxation. Double taxation would
occur when the profits of a Belgian enterprise or the wages of a Belgian employee in the DRC would
be taxed in both Belgium and the DRC. Tax treaties divide the rights to tax cross-border flows
between countries and provide mechanisms for cooperation.
In addition to distributing the rights to tax cross-border flows between countries (through limitations
on the taxing rights that both countries have created in domestic law), DTAs fulfil a number of
additional functions:
 DTAs determine how double taxation is avoided, e.g. through exemptions or tax credits
 DTAs establish procedures to exchange information on taxpayers and enable administrative
assistance between tax administrations
 Currently, DTAs also contain special provisions to combat abuse and fraud
Source versus residence

19

IMF (2014), op. cit.
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The right to tax income such as the profits of a multinational is based on both the 'source' of the
profits - where the economic activity actually takes place - and the 'residence' or domicile of the
company in question. Before a multinational company is liable to taxation in a country in which it
operates - the source jurisdiction - there must be a 'permanent establishment' in that country. This
means that all income (e.g. from sales activities) that a multinational acquires in the source
jurisdiction is exempt from its withholding tax (WHT) unless the multinational has a permanent
establishment. Whether or not there is a permanentf establishment is dependent upon a number of
conditions established by treaty. For example, that a company has sales operations in the country in
question does not automatically mean that it has a permanent establishment there. According to
traditional tax rules, the residence jurisdiction reserves the right of taxation unless it has renounced
it by treaty.
Double taxation generally occurs when both the source and residence countries tax the same
income. Residence countries typically avoid this by exempting the source jurisdiction taxation or by
crediting the source jurisdiction tax towards the tax in the state of residence. In concrete terms, such
treaties include the maximum withholding tax rates each state can levy on the income flow of the
other country, and divide the taxing rights between the treaty partners.
Tax treaties in practice
In principle, there are three options regarding the division of the right of taxation between countries
taking part in a treaty20:
1. Exclusive taxing rights in de residence jurisdiction
2. Exclusive taxing rights in the source jurisdiction
3. Division of taxing rights the residence jurisdiction and source jurisdiction
OECD versus United Nations
Most DTAs are based on two different standard texts or model treaties developed by the OECD and
United Nations, respectively.21 While originally intended as the basis for agreements between OECD
countries with equivalent levels of economic development, since the 1970s, the OECD model22 has
become the de facto standard model, and has been employed in negotiations between developing
countries, as well as those between OECD countries and developing countries. While the OECD
model privileges the interests of the residence jurisdiction, and thus those of the wealthy capital
exporting countries, the reason for the use of this model is actually deceptively simple: at the time,
there was no alternative with widespread support.23 As a result of the concerns regarding the effects
of the division of taxing rights laid out in the OECD model, the United Nations proposed an
alternative model in 1980. The UN model24 offers better protection for the fiscal space of developing
countries and better reflects their economic interests.
The chart below compares a number of key provisions pertaining to the taxation rights of developing
countries in the two models. In this analysis, we have included a number of alternative options based
20

In Appendix 2, these three options are explored further based on the actual operation of the various model
treaties.
21
For a detailed comparison of the UN and OECD models, see: Lennard, M. (2009), ‘The UN Model Tax
Convention as compared with the OECD Model Tax Convention – Current points of difference and recent
development’, Asia-Pacific Tax Bulletin.
22
OECD, Model Convention with respect to taxes on income and on capital,
http://www.OECD.org/ctp/treaties/2014-model-tax-convention-Articles.pdf
23
Brooks, K. & Krever, R. (2015), op. cit., p. 164.
24
UN, Model Double Taxation Convention between Developed and Developing countries,
http://www.un.org/esa/ffd/documents/UN_Model_2011_Update.pdf
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on extant bilateral treaties and regional models. At the regional level, model treaties have been
developed, among others, by those in the Andean region (Andean model), the countries of the
Southern African Development Community (SADC) and the Association of Southeast Asian Nations
(ASEAN).
Table 2: Overview of the primary models in tax treaties and alternative options
OECD model
UN model
Art. 5 – Permanent establishment (PE)
Narrow interpretation Broader interpretation including
of PE.
inventory
management,
the
delivery of goods, insurance
Building sites included activities
and
activities
by
under PE after 12 independent agents.
months.
Building sites included under PE
after 6 months.

Alternative options
Some treaties expand PE to include
mining exploration.
Services taxed on the basis of a value
threshold with respect to cost.
In the ‘Andean model’, the rights of
a source jurisdiction are not limited
to the presence or absence of a PE.

Services after 183 days in any 12month period.
‘Full force of attraction’: all activities
of a multinational in a source
25
‘Limited force of attraction’ : jurisdiction can be merged and tied
activities ‘of the same or a similar to the PE in the source jurisdiction.
nature’ by investors other than
those formally connected to the PE
are taxable.
Art. 10, 11, 12 - Dividends, interest, royalties
Source jurisdiction can Source jurisdiction can tax
tax
dividends
and dividends, interest and royalties.
interest under low
maximum
rates No maximum rates set.
(between 5 and 15%).

SADC treaties permit source
jurisdiction taxation on payments for
services alongside dividends, interest
and royalties.
Intra-ASEAN model sets a 15% tax
rate on all passive income.

Source jurisdiction can
not tax royalties

Andean model imposes no fixed
limits.
Art. 13 – Capital gains
Residence jurisdiction
can tax global capital
gains earned by the
company based in the
residence jurisdiction,
except: i) sale of real
estate
in
source
jurisdiction, ii) shares of

Idem.

Certain amounts are stipulated, with
no minimum threshold for the sale
The source jurisdiction can tax a of shares.
taxpayer
in
the
residence
jurisdiction if the interest earned The Andean model gives the source
the source jurisdiction crosses a jurisdiction exclusive taxing rights on
certain threshold.
the sale of property in the source
jurisdiction.

25

‘Limited force of attraction’. If a multinational has a VI in a source jurisdiction, the source jurisdiction can
merge and tax all of the multinational’s profits that derive from activities of ‘of the same or similar nature’ with
those directly undertaken by the VI. This provision therefore strengthens the taxing rights of developing
countries and helps to prevent possible abuses.
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which more than 50%
of the value is derived
from real estate in the
source jurisdiction and
iii) movable property
owned by a PE in the
source jurisdiction.
Exclusive taxing rights in de residence jurisdiction
First, exclusive taxing rights rights may be granted to the residence jurisdiction. That means that the
source jurisdiction – usually developing countries in this instance – cannot tax the income of foreign
taxpayers. In that case, the treaty prevents the source jurisdiction from exercising its taxing rights.
The source jurisdiction loses tax revenue in this fashion, but the tax base is also affected in many
cases. Income in the residence jurisdiction from payments for services, interest and royalties
represent a cost in the source country and can therefore be deducted from taxable profits in the
source country. In this fashion, the opportunities for the source jurisdiction to raise taxes are
reduced. The dominant OECD model, on which the Belgian model (see below) is based, often grants
exclusive taxing rights to the residence jurisdiction. Moreover, in treaties based on the OECD model
the source jurisdiction loses all taxing rights to income not specifically mentioned in the treaty.
It often happens that exclusive taxing rights for the residence jurisdiction lead to double nontaxation. When certain types of income are exempt from tax in the residence jurisdiction, such as the
capital gains in Belgium, and the treaty prevents the source jurisdiction from exercising its taxing
rights, that income will not be taxed anywhere. Likewise, special tax cuts, such as the deduction for
patent income26 or the notional interest deduction27 in Belgium, lead to very low taxation in the
residence jurisdiction. Seeing as how the source jurisdiction - often a developing country - cannot tax
that income, only the minimum Belgian effective tax rate is applied.
Finally, a residence jurisdiction like Belgium can also be used as a means by which to channel away
income from developing countries virtually untaxed. Income in the form of payments for services,
interest or royalties may be diverted to other EU member states or other countries without taxation
via ‘special purpose vehicles’ in Belgium on the basis of tax treaty provisions or typical Belgian tax
cuts.
Exclusive taxing rights for source jurisdiction
This situation is quite rare. In the extant model treaties of the OECD and the UN, only income from
government services can be taxed by the source jurisdiction. Efforts have been made in the past to
correct the imbalance between source and residence jurisdictions. The Andean model, for example,
reserves taxing rights on most types of income to the source jurisdiction.28 The multilateral tax treaty
between the members of the Caribbean Community and Common Market (CARICOM) provides
exclusive taxing rights for source jurisdictions.29
26

A special tax cut that provides for a very low effective tax rate on incomes from immaterial assets. Such a
system has been in place in Belgium since 2007, in which the normal effective tax rate of 33.99% can be
reduced to 6.8% or less.
27
A special tax cut that allows for the reduction of the taxable base using notional (hypothetical) interest
earnings calculated on the basis of equity.
28
UN, Manual for the Negotiation of Bilateral Tax agreements between Developed and Developing Countries,
http://www.un.org/esa/ffd/wp-content/uploads/2014/09/VNPAN008579.pdf
29
Caricom, Agreement among the governments of the member states of the Caribbean Community for the
avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on income, profits or
gains and capital gains and for the encouragement of regional trade and investment,
http://www.caricom.org/jsp/secretariat/legal_instruments/agreement_doubletaxation_1994.jsp
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Division of taxing rights between residence and source jurisdictions
Shared taxing rights permit the source jurisdiction exercise its rights. A source jurisdiction can do that
by placing a withholding tax on payments abroad. The residence jurisdiction can also tax such income
on the basis of its residual taxation right. The double taxation that would result can then be
neutralized through tax credits30 or exemptions31 in the residence jurisdiction. The distribution of
taxing rights may also lead to double non-taxation, in which no tax is paid at all, if the source
jurisdiction collects no tax and the residence jurisdiction is still required to grant an exemption on
that untaxed income.

30

Here, the residence jurisdiction is required to subtract from the taxes owed the taxes paid in the source
jurisdiction. This method is established by article 23 B of both the OECD and UN models.
31
Here, the income upon which tax was paid in the cource state is exempt from taxation in the state of
residence. This method is established by article 23 A of both the OECD and UN models.
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4. Are tax treaties good business for developing countries?
“Developing countries would be well advised to sign treaties only with considerable caution”32
IMF report from 2014
Tax treaties do not necessarily lead to greater investment
Why do developing countries as source jurisdictions give up taxing rights via DTA’s? The primary
reason is that they believe that such treaties lead to increased foreign direct investment. Even
though they know that these treaties lead to lower tax revenues from the standpoint of the source
jurisdiction, they assume that this loss is more than offset by the additional income from foreign
direct investment.
Generally, tax treaties based on the OECD model favour the residence over the source jurisdiction.
Between equal partners with balanced economic relations this is not as problematic: they alternately
act opposite each other and are more or less the same equivalent as either residence or source state.
The loss of taxing rights as a source jurisdiction is offset by tax revenue from incoming flows as a
residence jurisdiction. However, between countries with asymmetrical economic relations -rich,
capital exporting and poor, capital-importing countries- there is a problem. Take the example of
Belgium and the DRC, in which primarily Belgian investors conduct business in the DRC (e.g. In the
mining sector). Inward financial flows from Congolese investors in Belgium to the DRC do not offset
the loss of taxing rights as a source jurisdiction. Whether capital importing development countries
ultimately benefit from such a treaty depends upon the offset of losses by an increase in foreign
investment as a result of lower taxes and greater legal certainty.
Apart from the debate as to whether foreign direct investment (FDI) actually contributes to
sustainable economic development, the empirical evidence that tax treaties lead to an increase in
investment is far from convincing. First and foremost, the so-called ‘signal-function’ of a tax treaty is
often highlighted in this context. In theory, investors see the fact that a development country has
constructed a network of treaties as a sign that the country in question is accommodating to foreign
investment. However, research has shown that the effect of the signal-function is actually trivial in
comparison to other variables such as an efficient (and not corrupt) tax administration and legal
certainty.33
Tax treaties primarily result in lower tax rates on income flows from the source jurisdiction to the
residence jurisdiction. In theory, lower tax rates on international financial flows attract investment
and thus lead to an increased economic growth rate, which should then offset the lower tax revenue.
It is important to understand that withholding tax at source on dividends does not represent a tax on
current earnings, but may be deferred if the company is prepared to invest its profits in its own local
development. In that sense, placing high taxes on dividends may stimulate investment in the local
economy. Moreover, tax rates are not the most determinant factor in foreign direct investment.
Matters such as labour costs, infrastructure, political stability, proximity to markets and transport
costs play a much more decisive role.34

32

Michael Keen, et al., IMF, Spillovers on International Corporate Taxation, 2014.
Baker, P. (2012), An analysis of Double Taxation Agreements and their effects on Foreign Direct Investment,
Cambridge, University of Cambridge Press.
34
Brauner, Y. (2013), ‘The future of tax incentives for developing countries’, in: Brauner, Y. & Stewart, M. (eds.),
Tax Law and Development, Cheltenham, Edward Elgar Publishing.
33
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Economic research shows that there is no convincing causal relationship between the presence of a
tax treaty between developing countries an OECD-countries and an increase in FDI.35 The IMF has
concluded, on the basis of available evidence, that the link is insufficiently substantiated.36 It does
appear, however, that tax treaties lead to virtual investment as a result of multinationals’ tax
planning..37 Even if a positive correlation were found between DTAs and FDI that does not necessarily
mean that the benefits will offset the cost of the DTA, nor would this establish that there is a causal
relationship. In many cases it appears that the relationship is actually the other way around: a DTA is
signed because there is already a strong investment relationship between the partner countries.38
Prior to the conclusion of a tax treaty, an analysis of its actual economic impact appears indicated.
Such an analysis must be comprehensive and based on bilateral investment data from both countries
taking into account specific economic relationships and the effect of the treaty on incomes and
investments. That assessment must also bear in mind that major policy objectives such as
administrative cooperation andinformation exchange can be achieved by other means.
Tax treaties are the result of negotiations
Tax treaties are the result of often long and complex negotiations between the treaty partners.
Differences in terms of technical capacity and power differentials therefore play an important role.
Moreover, there are significant costs associated with such negotiations, which absorb much of a
developing country’s resources.
Developing countries are often under considerable political pressure to conclude a treaty because of
alleged ‘strategic advantages’ such as improved trade relations or the prospect of development aid.
This pressure can come from within the country itself (e.g. commitment from a president or prime
minister in diplomatic relations) or from outside (e.g. a large investor that insists on the signing of
such a treaty before actually investing). A prime example of the former is the treaty between
Bulgaria and the US, concluded in 2005. Notwithstanding the very limited economic relations
between both countries, Bulgaria pushed quite heavily for a treaty with US in return for its support in
the military interventions in Iraq and Afghanistan. The Bulgarian government appeared quite
desirous of obtaining it just prior to the general elections in June of 2005.39 On the other hand, the
developed country will sit down at the negotiating table with a clear, offensive agenda. Its objective:
limiting the rights of the source jurisdiction - and thus its ability to collect taxes – as much as possible.
As part of their national economic policies, many countries also establish special tax regimes to make
them attractive to investors. However, these regimes can be particularly harmful to the treaty
partners. Thus, the risk of double non-taxation exists when a residence jurisdiction like Belgium
severely restricts the rights of a source jurisdiction but decides not to exercise its own taxing rights
via fiscal niches such as the notional interest deduction, reductions in withholding taxes and
deductions for patent income. This only benefits aggressive tax planning.
Multinationals use the treaty network among different countries in their tax planning strategies,
engaging in so-called ‘treaty shopping’. In practice, this means that multinationals make improper
use of treaties by funnelling payments through different conduit jurisdictions with favourable treaty
35

Sauvant, K.P & Sachs, L.E. (2009), The Effect of Treaties on Foreign Direct Investment. Bilateral Investment
Treaties, Double Tax treaties and Investment Flows, Oxford, Oxford Univeristy Press.
36
IMF (2014), Spillovers on International Corporate Taxation, 2014, pp. 26, 67-68.
37
For an analysis of recent evidence, see Martin Hearson, ‘Do tax treaties affect foreign investment? The plot
thickens’, 19 June 2014, https://martinhearson.wordpress.com/2014/06/19/do-tax-treaties-affect-foreigninvestment-the-plot-thickens/
38
Neumayer, E. (2007), ‘Do Double Tax treaties Increase Foreign Direct Investment to Developing Countries?’,
in: The Journal of Development Studies, 43(8), pp. 1501-1520.
39
Brooks, K. & Krever, R. (2015), op. cit., p. 175.
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provisions. A recent study shows that treaty shopping has in fact reduced the global average of the
withholding tax rates on dividends by 5%.40
Tax treaties are not a necessity
The three objectives of tax treaties - cooperation, avoidance of double taxation and signal -function
for investors - can be achieved by other methods. Administrative cooperation and information
exchange do indeed require a treaty between countries. But it need not be a classic double tax
treaty. A separate, bilateral or multilateral assistance agreement, for example regarding information
exchange (so called Tax Information Exchange Agreements) will suffice. Also, the mediation of
disputes between governments, via arbitration for example, can be achieved through other
international agreements than a comprehensive tax treaty.
Double taxation itself can be avoided by means of a unilateral approach.41 Developing countries
would therefore do better to incorporate measures into domestic law to deal with this issue. In this
way, they can improve their standing among foreign investors without having to give up taxing rights
– an inherent component of a comprehensive tax treaty. Even developed countries, such as Belgium,
take unilateral steps to avoid double taxation. Thus, credits or exemptions may be granted for taxes
paid abroad even where no treaty has been concluded. Interest and royalties subject to foreign
withholding tax and counted as parts of Belgian aggregate income qualify for a tax credit. Losses
incurred by foreign permanent establishments can be recuperated via the worldwide profits of a
Belgian company.42

40

Van ‘t Riet, M. & Lejour, A. (2014), Ranking the Stars: Network Analysis of Bilateral Tax agreements (2014),
CBC Netherlands Bureau for Economic Policy Analysis, p 17. This study is based on 108 jurisdictions for which
sufficient data was available. These jurisdictions represent 95% of the global GDP. The majority are high and
upper-middle income countries. The study concluded that treaties lowered the average taxation on profits in
resident states by 1%.
41
The different ways in which this can happen are explained in: Brooks, K. & Krever, R. (2015), op. cit., pp. 168174. See also: Ward, D. (2008), Access to Tax Treaty Benefits, Advisory Panel on Canada’s System of
International Taxation, http://publications.gc.ca/site/archiveearchived.html?url=http://publications.gc.ca/collections/collection_2010/fin/F34-3-12-2009-eng.pdf
42
De Broe, L. (2008), ‘Belgium’s Tax Treaty Policy and the Draft Belgian Model Convention’, in: Bulletin for
International Taxation, August/September.
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5. Belgium and double tax treaties
The Belgian treaty network
Belgium has negotiated tax treaties with 92, and treaties with a further 29 countries have been
signed but are not yet in effect.43 Outside of the European Union, 41% of the treaty partners belong
to high income countries, 27% to the higher- and lower-middle income countries, and 5% to the low
income countries. 30 treaty partners belong to the OECD and 5 treaty partners belong to the Least
Developed Countries.
Figure 1: Belgian network of double tax treaties

Graph 2: Belgian treaty partners by income (outside of the EU)44
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43

See http://financien.belgium.be/nl/particulieren/internationaal/international_akkoorden/#q1
Internal calculations made on the basis of:
http://financien.belgium.be/nl/particulieren/internationaal/international_akkoorden/#q1, wherein we made
use of the country income classifications of the World Bank: http://data.worldbank.org/about/country-andlending-groups
44
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Graph 3: Belgian treaty network, geographical spread45
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The Belgian model treaty
Belgium’s negotiations with potential partner countries follow the OECD model as closely as possible.
There is no available public policy document in which Belgian policy is explicitly explained in this
regard, but in 2008 the administration issued a Belgian model convention that implicitly indicates
what policy is followed. The current model convention dates from 2010. 46
The negotiations with a partner country are usually carried out under the initiative of the Federal
Public Service (FPS) Ministry of Foreign Affairs in cooperation with the FPS Ministry of Finance.
Normally, two rounds of negotiations take place. The negotiations on the content of the joint text
usually take up to a year. Following the approval of the Minister of Finance, the text is then
submitted to the Minister of Foreign Affairs for their signature. After signing, the department of
International Income Tax in the Administration of Fiscal Affairs (Administratie van Fiscale Zaken)
writes the legislative proposals, the explanatory memorandum and the documents for parliamentary
approval, and submits the treaty for approval to the Finance Inspectorate and the member of
government responsible for the Budget. The parliamentary Committee for Foreign Affairs then
discusses the draft law, but the Committee on Finance and Budget is not involved. The Court of Audit
has found that in these matters, fiscal debate is “kept to a minimum".47 As a result, the Court of Audit
has proposed submitting such treaties to the Committee on Finance and Budget for its advice.48
In order to combat possible treaty shopping, Belgium has instituted some general anti-abuse
provisions. However, the current provision in the Belgian model treaty (article 27, paragraph 3) is
very broad, and largely deviates from the OECD’s proposal to that effect. Nor is it clear how effective
45

Internal calculations based on:
http://financien.belgium.be/nl/particulieren/internationaal/international_akkoorden/#q1, we made use of the
country classification per region from the World Bank: http://data.worldbank.org/about/coVNtry-and-lendinggroups
46
http://ccff02.minfin.fgov.be/KMWeb/document.do?method=view&id=905a15c7-b624-4215-a9e7a70d140fdc82#findHighlighted
47
“het voeren van een fiscaal debat in deze tot een minimum wordt herleid’”: Court of Audit (2011),
Internationale samenwerking van de Belgische belastingdiensten, Verslag van het Rekenhof aan de Kamer van
Volksvertegenwoordigers, pp. 14-15
48
Idem.
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it is. In principle, if the administration becomes aware of particular issues, an attempt will be made to
incorporate specific anti-abuse provisions into the treaty under consideration. The Court of Audit has
concluded that in this area "give and take is often involved in the negotiations with regard to the
position and the sensitivities of the other partner state”.49 An analysis of the treaties between
Belgium and African partner countries involved with Belgian development cooperation shows that
specific anti-abuse measures have only been included in those made with the DRC (2007) and
Rwanda (2007), while none have been incorporated into those made with Uganda (2007), Senegal
(1987) and Morocco (2006).
Table 3: Anti-abuse provisions in Belgian treaties with African partner countries, development
cooperation
Country
Year the agreement was Anti-abuse provisions
reached
Senegal
1986
/
Morocco
2006
/
DRC
2007
Specific (article 22, paragraph 2b)
Rwanda
2007
Specific (article 22, paragraph 2b)
Uganda
2007
/
Belgian treaties with tax havens
In 2008, Leuven University Professor Luc De Broe noted that since 2003, Belgium has demonstrated a
marked trend towards concluding treaties with tax havens, such as Hong Kong, San Marino, Taiwan,
Singapore, Bahrain, Qatar and the Seychelles. In the case of the treaty between Belgium and Hong
Kong, dividend payments from Belgium towards Hong Kong are not taxed by the Belgian tax
administration. This agreement is a clear attempt at luring Asian investors to Belgium via a
favourable tax regime, and the Belgian government actively promoted it. Indeed, during a
promotional tour for investors in Hong Kong, Belgium was marketed as the “gateway to Europe”.
Through entities in Hong Kong, Asian investors can channel income to Europe via Belgium virtually
tax-free. Tax expert De Broe concluded, "it is remarkable that Belgium spends so much energy in
concluding treaties with low-tax jurisdictions”.50 In 2007, Parliament adopted a resolution in which it
asked the government not to sign double tax treaties with "countries identified by the OECD as tax
havens", and to limit any such cases to tax information exchange agreements.51
Nevertheless, in 2015, Parliament ratified a new tax treaty with the Seychelles52, a jurisdiction often
associated with aggressive tax planning and money laundering. In the memorandum of explanation,
it was stated that one of the goals of this treaty was to strengthen economic integration with the
island nation. However, actual trade and investment relations between the two countries are
negligible. The Seychelles, a microstate with a population of just 90,000, is ranked 161st and 156th in
Belgian customers and suppliers, respectively. In 2013, exports to the Seychelles were worth just 8
million euros. In this case, the treaty seems tailor made for the interests of one particular sector, as is
evident from the statements made by the representative of the Minister of Finance during the
49

“vaak echter geven en nemen is bij de negotiations in functie van het standpunt en de gevoeligheden van de
andere partnerstaat”: idem.
50
“eigenaardig is dat België zoveel energie spendeert in het afsluiten van vedragen met low-tax jurisdictions”:
De Broe, op. cit., p. 323.
51
“countries die door de OESO zijn aangemerkt als belastingparadijs”: Belgian Chamber of Representatives,
Voorstel van Resolutie over Belastingparadijzen, 1/02/2007;
http://www.lachambre.be/FLWB/pdf/51/2762/51K2762004.pdf.
52
Belgian Chamber of Representatives, Wetsontwerp, 28/05/2015;
http://www.lachambre.be/FLWB/PDF/54/1020/54K1020004.pdf.
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parliamentary debate on the issue: "This agreement was created to take into account the situation of
dredging sector enterprises”.53 Looking at it from the perspective of the Belgian tax authorities, it is
strange that the government would conclude a double tax treaty with a partner that choses not to
exercise its taxing rights.
Although the treaty with the Seychelles does contain a new anti-abuse provision that limits the tax
advantages in Belgium in cases where the effective tax rate in the Seychelles falls below 15%, it
remains problematic. The treaty establishes that a Belgian enterprise is exempt from tax on
dividends derived from subsidiaries in third party countries, unless the subsidiary is located in a tax
haven. As a result, it is possible for a company to use the Belgian treaty network in order to protect
its untaxed profits against Belgian and EU tax claims. In this manner, Belgium runs a real risk of
becoming a conduit country.
In the case of the Seychelles, we would therefore advise against concluding a double tax treaty as
opposed to an agreement on data exchange. We note that the Belgian government appears to have
started a campaign to negotiate additional protocols with treaty partners with the goal of aligning
them with the revised OECD model’s article 26 concerning information exchange.54 In principle, the
inclusion of this revision allows for automatic information exchange, even if in most cases this
necessitates an additional mutual assistance agreement.55 The OECD is currently working on a
multilateral procedure to implement the automatic information exchange standard. The problem,
however, is that many developing countries are likely to fall outside this system, and would therefore
not benefit from the data exchange.56

53

“Deze Overeenkomst werd tot stand gebracht om rekening te houden met de situatie van de sector van de
baggerondernemingen”: idem.
54
OECD, Update to Article 26 of the OECD Model Tax Convention and its Commentary, 17/07/2012,
http://www.oecd.org/ctp/exchange-of-tax-information/120718_Article%2026-ENG_no%20cover%20(2).pdf.
55
OECD, Standard for Automatic Exchange of Information in Tax Matters. Implementation Handbook,
http://www.OECD.org/ctp/exchange-of-tax-information/implementation-handbook-standard-for-automaticexchange-of-financial-information-in-tax-matters.pdf.
56
Van de Poel, J., ‘Is het einde van het bankgeheim een feit?’, 5/02/2015,
http://www.dewereldmorgen.be/article/2015/02/05/is-het-einde-van-het-bankgeheim-een-feit.
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6. The impact of Belgian tax treaties on developing countries
Lost tax revenue in developing countries due to Belgian tax treaties
When treaty negotiations between Belgium and a partner country lead to reduced tax rates on
income streams such as dividends and interest, there is potentially an unnecessary loss of tax
revenue for the partner in question. 11.11.11 has calculated the loss of such tax revenue for
developing countries based on the most accurate data available from the United Nations Conference
on Trade and Development (UNCTAD), the IMF, the OECD and the National Bank of Belgium (NBB). In
this section, we present the figures and primary conclusions. The methodology used, including the
underlying assumptions and data employed, are explained in detail in Appendix 1. The calculations of
lost tax revenues only pertain to the year 2012.
The focus here is exclusively on developing countries,57 but it would be interesting to make such
calculations with regard to high income countries as well. More than 95% of Belgian outward
investment is, after all, in developed economies.58 The figures on Belgian outward investment
positions demonstrate that the economic integration between Belgium and developing countries is
rather limited, and this immediately raises the question as to why Belgium has developed such an
extensive treaty network with these countries. Indeed, this analysis has already shown that political
and diplomatic considerations seem to play an important role.
It is also important to note that these calculations are both incomplete and conservative. They do not
take into account the possible manipulation of transfer prices or profit shifting between related
parties, nor the impact of reduced withholding tax rates on royalties and capital gains. The figures
refer only to the tax revenue derived from interest and dividend payments. Nor do the calculations
take account of the possible impact of 'conduit constructions', in which investments are structured
across multiple jurisdictions, such as Luxembourg. Finally, this analysis only pertains to losses in tax
revenue resulting from the Belgian treaty network. It does not include the numerous treaties that
developing countries have concluded with other countries.
Reduced rates
The analysis of the withholding tax rates on passive income (interest and dividends) provided for in
both the treaties and in the national legislation of the countries concerned, shows that some treaties,
such as those with Bosnia and Herzegovina and Nigeria, establish rates either higher or equivalent to
domestic rates. In other instances, this is only the case for income from dividends (Brazil, India,
Indonesia, Thailand, Egypt, Malaysia, Mauritius, Ecuador and Vietnam) or for interest (China, Turkey,
Morocco, Gabon, Ghana, Azerbaijan and Belarus). Albania, Armenia, Bangladesh, Moldavia,
Uzbekistan, Senegal, Sri Lanka and Bangladesh were not included as insufficient investment data was
available, although they were incorporated in the analysis of the average reduction of tax rates on
passive income in Belgian tax treaties.

57

Developing countries were divided according to 2014 gross national income (GNI) per capita data, calculated
using the World Bank Atlas mehod, into low income countries (LIC) with an income of $1,045 or less per capita,
lower-middle income countries (LMIC) with an income between $1,045 and $4,125 per capita and uppermiddle income countries UMIC) with an income between $4,125 and $12,736 per capita. See:
http://data.worldbank.org/about/country-and-lending-groups.
58
Internal calcuation, based on UNCTAD Bilateral FDI Statistics 2014, Table 4, FDI Stock Abroad,
http://unctad.org/Sections/dite_fdistat/docs/webdiaeia2014d3_BEL.pdf.
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Table 4: Reduced withholding tax rates for passive income resulting from Belgian tax
treaties- Average reduction in source country tax rates established in treaties59
Dividends
Interest
Average
All
1,5%
5%
3,25%
UMIC
1,5%
5%
3,25%
LMIC
1,3%
5,2%
3,25%
LIC
2,9%
4,6%
3,75%
The analysis demonstrates that the potential damage caused by Belgian tax treaties to the tax base
of developing countries occurs primarily through the reduction of withholding tax rates on interest
(5% on average) and to a lesser extent on dividend (1.5% on average). This is consistent with findings
in the literature regarding treaties concluded by other OECD countries with developing countries.
Low income countries are worse off on average than middle income countries.
Table 5: Evolution of reduced withholding tax rates on passive
incomes via treaties with Belgium60
Dividends
Interest
1970-1979
-0,93%
6,86%
1980-1989
0,75%
1,75%
1990-1999
2,21%
7,43%
20003,30%
2,30%
With regard to the average reduction of withholding tax rates on dividends, there has been a clear
increase since the 1970s. This means that developing countries that have only recently concluded a
treaty with Belgium have fewer opportunities for taxing dividend income at source than countries
that signed treaties in the past. One possible explanation for this is the recent exemption from
withholding tax on outward dividend paymments. Due to the reciprocity principle, the partner
country has to agree to apply the same rule for outward dividend payments to Belgium. The picture
is hazier with regard to interest flow. On the one hand, the figures confirm the finding that tax
treaties mainly provide for strong reductions in withholding tax on interest payments. On the other
hand, there are large fluctuations over time. There is no immediate, single explanation for this
phenomenon.
Reduced rates on interest payments may also result in double non-taxation as a consequence of
special tax regimles in Belgium. Through the notional interest deduction scheme, a portion of the
taxable basis may be exempted on the basis of a fictional (notional) interest calculated on equity,
resulting in a low effective tax rate on obtained interest. In this way, reduced withholding tax rates
on interest and special Belgian tax niches such as the notional interest deduction can lead to double
non-taxation of passive income. In the following analysis of Belgian treaties with African partner
development countries, we illustrate how this particular construction functions with concrete
examples.
59

Internal calculations. ‘Average reduction of tax rates at source through treaties’ is understood as the average
of the difference between the tax rates for interest and dividends as established in the national legislation of
the developing countries. The maximum source taxation on interest and dividends is defined accourding to the
treaties with developing countries. The analysis is based on data derived from the treaties as published on the
Fisconetplus website of the FPS Finances and domestic tax rates at
http://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-withholding-tax-rates2015.pdf. We have used the World Bank’s country catagorizations by income:
http://data.worldbank.org/about/country-and-lending-groups.
60
Internal calculations, see footnote 52. The years refer to the year in which the treaty was signed.
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This interaction between Belgian tax treaties and the notional interest deduction seems to be the
result of a deliberate policy on the part of the Belgian government. A brochure by the FPS Ministry of
Finance intended for foreign investors draws attention to the fact that the benefits from the notional
interest deduction for foreign firms could lead to adjustments in their own country. According to the
FPS, that risk is minimal “taking into account the many tax treaties Belgium has concluded, as well as
EU law and EU fundamental freedoms, it has to be said that adverse consequences simply do not
exist in many countries. For the few countries where they do exist, they can be avoided by using
explicit exceptions or appropriate planning”.61
Estimated lost revenue for developing countries
The estimated loss of tax revenue resulting from reduced withholding tax rates in source countries
for which data was available with regard to foreign direct investment was calculated on the basis of
available figures on dividend and interest income from the Belgian outward foreign direct investment
stock. On the basis of that income, taxable Interest and dividend income were calculated so that the
difference between tax revenues with and without treaties could be established.62
An initial conclusion is that the share of the total outward investment positions of our country held
by developing countries is very limited, amounting to only 3%. The economic integration with these
countries is therefore limited. Nevertheless, the impact of Belgian treaties on these countries is real.
According to our calculations, the lost revenue in 2012 equals approximately 35 million euros. If we
extend this calculation to 2030, which is the deadline set by the international community last
September for meeting the ambitious Sustainable Development Goals,63 it will amount to about 525
million euros. Again, this is merely the tip of the iceberg. The figures presented here are very
conservative, and only pertain to losses from reduced withholding tax rates on interest and
dividends. These figures do not include the manipulation of transfer prices, or profit shifting via
reduced withholding tax rates on royalties and capital gains. These figures only shed light on one
particular aspect of a much greater problem.
Table 5 lists the developing countries with which Belgium has a tax treaty in descending order of lost
tax revenues as expressed in absolute figures. Brazil is at the top of the list with a 2012 loss of €9.44
million, followed by the DRC with a loss of €7.83 million. Also in the top five, we find India, China and
Turkey, each with a loss of about 3 million euros in 2012. It is no coincidence that the largest losses
are among relatively large economies with a certain degree of integration in the Belgian economy.
The result for Congo is particularly remarkable, in that it is a relatively a very small economy that has
remained largely unharmed by its treaty with Belgium.

61

‘Notional interest deduction: an innovative Belgian tax incentive’
http://www.diplomatie.be/moscowru/media/moscowru/BrochureNID.PDF.
62
See Appendix 1 for methodological details.
63
http://www.11.be/onze-thema-s/item/duurzame-ontwikkelingsdoelstellingen-goedgekeurd.
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Table 6: Estimated loss of tax income (interest and dividends) for developing countries (2012)
Country

Income

GDP64
(million EUR)

ODA
from Lost tax revenue’
(million EUR)
Belgium65
(million EUR)

Brazil
DRC
India
China
Turkey
Romania
Indonesia
Mongolia
Morocco
Thailand
Uganda
Serbia
and
Montenegro
Gabon
Ukraine
Ghana
Egypt
Philippines
Azerbaijan
Malaysia
Kazakhstan
Mauritius
Ivory Coast
Belarus
Tunisia
Ecuador
Georgia
Rwanda
Vietnam
Total

UMIC
LIC
LMIC
UMIC
UMIC
UMIC
LMIC
UMIC
LMIC
UMIC
LIC
UMIC

879,129
13,453.5
1,045,219.5
3,421,791.75
470,812.5
87,852
319,055.25
3,412.5
61,053.75
167,923.5
11,400.75
22,540.5

UMIC
LMIC
LMIC
LMIC
LMIC
UMIC
UMIC
UMIC
UMIC
LMIC
UMIC
UMIC
UMIC
LMIC
LIC
LMIC

8,485.5
71,607.75
13,791
94,445.25
108,887.25
21,714
148,914
65,393.25
6,294.75
15,134.25
34,573.5
31,842
41,741.25
7,035.75
3,384.75
65,648.25

2.80
98.35
5.34

0.08
11.64
0.51
16.17

10.71
3.86

205.10
0.05
0.00
11.19
40.13
19.22

9.438
7.828
3.302
3.087
2.912
2.481
1.228
1.221
0.474
0.350
0.323
0.321
0.240
0.193
0.188
0.186
0.172
0.141
0.137
0.115
0.089
0.059
0.033
0.026
0.010
0.003
0.003
0.000
34. s560

Table 6 presents the same data for lost tax revenues per country in proportion to the size of the
economy (GDP) of the country concerned, plus the total amount of development aid that it receives.
In proportion to its economy, the DRC sustained the largest losses (0.06% of GDP in 2012), followed
by Mongolia (0.04%) and Uganda (0.003%). Also in the top ten, we find a number of Eastern

64

Source: GDP (constant 2005 US$), World Bank World Development Indicators, 2012 data,
http://data.worldbank.org/indicator/NY.GDP.MKTP.KD?display=graph.
65
Source: Total Net ODA (current prices), OECD International Development Statistiscs, 2012 data,
http://www.oecd.org/dac/stats/idsonline.htm.
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European countries such as Romania and Serbia and Montenegro (Montenegro has been a sovereign
country since 2006). For African countries such as Gabon and Morocco, the loss was between 0.001
and 0.002% of GDP. The impact of reduced withholding tax rates on interest and dividends seems the
greatest for countries where the economy is heavily reliant upon the exploitation of raw materials,
such as the DRC, Mongolia, Gabon and Ghana. If we compare the loss of tax revenue with the total
amount of Belgian development aid received, it amounts to 8, 4 and 2 per cent in partner countries
the DRC, Morocco and Uganda, respectively.
Table 7: Estimated loss of tax income (interest and dividends) for developing countries (2012) as a
percentage of gross domestic product and Official Development Aid (ODA)

Country

Income

GDP 66
(million EUR)

DRC
Mongolia
Uganda
Romania
Gabon
Serbia and
Montenegro
Mauritius
Ghana
Brazil
Morocco
Azerbaijan
Turkey
Ivory Coast
Indonesia
India
Ukraine
Thailand
Egypt
Kazakhstan
Philippines
Belarus
Malaysia
China
Tunisia
Rwanda
Georgia
Ecuador
Vietnam

LIC
UMIC
LIC
UMIC
UMIC
UMIC

13,453.5
3,412.5
11,400.75
87,852
8,485.5
22,540.5

UMIC
LMIC
UMIC
LMIC
UMIC
UMIC
LMIC
LMIC
LMIC
LMIC
UMIC
LMIC
UMIC
LMIC
UMIC
UMIC
UMIC
UMIC
LIC
LMIC
UMIC
LMIC

6,294.75
13,791
879,129
61,053.75
21,714
470,812.5
15,134.25
319,055.3
1,045,220
71,607.75
167,923.5
94,445.25
65,393.25
108,887.3
34,573.5
148,914
3,421,792
31,842
3,384.75
7,035.75
41,741.25
65,648.25

66
67

ODA
from
Belgium67
(million EUR)
98.35
0.08
16.17

10.71
2.80
11.64

205.10
5.34
0.51

3.86
0.05

0.00
40.13
11.19
19.22

Loss
(million EUR)

% GDP

% ODA

7.828
1.221
0.323
2.481
0.240
0.321

0.0582
0.0358
0.0028
0.0028
0.0028
0.0014

8

0.089
0.188
9.438
0.474
0.141
2.912
0.059
1.228
3.302
0.193
0.350
0.186
0.115
0.172
0.033
0.137
3.087
0.026
0.003
0.003
0.010
0.000

0.0014
0.0014
0.0011
0.0008
0.0006
0.0006
0.0004
0.0004
0.0003
0.0003
0.0002
0.0002
0.0002
0.0002
0.0001
0.0001
0.0001
0.0001
0.0001
0.0000
0.0000

1480
2

2
337
4

0

62

69

4
73

0
0

Idem footnote 58.
Idem footnote 59.
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These data also show that more recent treaties have a greater adverse effect on tax revenue as a
result of reduced withholding tax rates on interest and dividends. All countries in the top five of
Table 6 concluded treaties since 1993. This may indicate a more aggressive strategy on the part of
Belgium in this regard. We also note a general trend towards decreasing rates in corporate taxation
in recent years. According to the OECD, the nominal rates of corporation tax in emerging economies
and developing countries have fallen from 31 to 26% since the mid-1990s.68 So it is not inconceivable
that reduced rates in tax treaties exert downward pressure on the domestic tax rates on passive
income. On the other hand, we notice that older treaties in particular have higher withholding tax
rates than those established in national legislation. Malaysia, for example, abolished tax on dividend
payments, while the 1973 treaty with Belgium still provides for a maximum withholding tax rate of
15% on dividends.69 The treaties concluded with many Eastern European, Central Asian and Balkan
Countries are modelled on the treaties with the former Soviet Union and the Federal Democratic
Republic of Yugoslavia, although these countries obtained fiscal autonomy as part of their
independence.
Table 8: Annual loss of tax income via lower rates on dividends and interest for developing countries
(2012)

68

Ali Abbas, S.M., Klemm, A. et al. (2012), A Partial Race to the Bottom: Corporate Tax Developments in
Emerging and Developing Economies, IMF Working Paper,
https://www.imf.org/external/pubs/ft/wp/2012/wp1228.pdf.
69
https://home.kpmg.com/content/dam/kpmg/pdf/2014/05/malaysia-2014.pdf.
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Country

Brazil
DRC
India
China
Turkey
Romania
Indonesia
Mongolia
Morocco
Thailand
Uganda
Serbia and
Montenegro
Gabon
Ukraine
Ghana
Egypt
Philippines
Azerbaijan
Malaysia
Kazakhstan
Mauritius
Ivory Coast
Belarus
Tunisia
Ecuador

Dividends
Income Rate
(treaty)

Rate
(domestic)

UMIC
LIC
LMIC
UMIC
UMIC
UMIC
LMIC
UMIC
LMIC
UMIC
LIC
UMIC

10%
5%
15%
5%
5%
5%
10%
5%
7%
15%
5%
10%

0%
20%
0%
10%
15%
16%
0%
20%
15%
10%
15%
25%

UMIC
LMIC
LMIC
LMIC
LMIC
UMIC
UMIC
UMIC
UMIC
LMIC
UMIC
UMIC
UMIC

15%
5%
5%
15%
10%
5%
15%
5%
5%
15%
5%
5%
15%

20%
15%
8%
10%
30%
10%
0%
15%
0%
15%
12%
5%
13%

Interest
Losses (million Rate
EUR)
(treaty)

5.494
3.087
2.912
1.818
0.857
0.474
0.198
0.222
0.240
0.114
0.188
0.133
0.141
0.086
0.017
0.033
0.001

Rate
(domestic)

Loss
(million EUR)

10%
10%
10%
10%
15%
10%
10%
10%
10%
10%
10%
15%

25%
20%
40%
10%
10%
16%
20%
20%
10%
15%
20%
25%

9.438
2.334
3.302

15%
2%
10%
15%
10%
10%
10%
10%
10%
10%
10%
5%
10%

10%
15%
8%
20%
20%
10%
15%
15%
15%
18%
10%
20%
25%

0.663
1.228
0.364
0.350
0.125
0.099

0.080
0.186
0.039
0.137
0.029
0.089
0.042
0.025
0.010

Total
losses
(million EUR)
9.438
7.828
3.302
3.087
2.912
2.481
1.228
1.221
0.474
0.350
0.323
0.321
0.240
0.193
0.188
0.186
0.172
0.141
0.137
0.115
0.089
0.059
0.033
0.026
0.010
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Georgia
Rwanda
Vietnam
Total

LMIC
LIC
LMIC

5%
5%

5%
15%
0%

0.000
0.001

10%
10%
10%
16.104

15%
15%
10%

0.003
0.002
0.000
18.546

0.003
0.003
0.000
34.560
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Belgian treaties with African partner countries
The above economic analysis of the impact of Belgian tax treaties on developing countries only tells
part of the story. The figures only reflect the impact of reduced withholding tax rates on the tax
revenue of treaty partners. Tax treaties contain further provisions that can erode the tax base of
source countries. In this section, we examine the specific clauses in Belgium’s tax treaties that may
have a negative impact on source countries tax base. We focus on Belgium’s African treaty partners
that also take part in Belgian bilateral development cooperation; namely, the DRC, Rwanda, Uganda,
Morocco and Senegal.
Table 9: Overview of tax treaties between Belgium and African partners in bilateral cooperation
Rwanda70
DRC71
Morocco72
Senegal73
Uganda74
Signed
16.04.2007
23.05.2007
31.05.2006
29.09.1987
26.07.2007
In effect
06.07.2010
24.11.2011
30.04.2009
04.03.1993
Not yet in effect
Official
01.01.2011
01.01.2012
01.01.2010
01.01.1994
Not
yet
publication
published
Horizontal overview of Belgian tax treaties with African partner countries
The chart below provides a horizontal overview of the relevant tax treaties, and indicates the
positive, negative and harmful aspects from the perspective of the developing country in question. A
light green colour indicates a rather positive provision with regard to the developing country, one
even better than that provided for in the UN model. Green indicates a positive outcome based on the
UN model. Yellow stands for risky provisions that deviate from the UN and OECD models. Red
indicates negative provisions that could limit tax revenues for the source jurisdiction, and reflects
Belgium’s desire to secure greater tax privileges. Black stands for harmful provisions that lead to a
deterioration of the source country’s tax base as a result of profit shifting. Black is only used here in
extreme situations where the relevant clause deliberately causes damage to the source jurisdiction.
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http://ccff02.minfin.fgov.be/KMWeb/document.do?method=view&nav=1&id=c8865c77-82ab-46bb-8db00a88a838a544&disableHighlightning=c8865c77-82ab-46bb-8db0-0a88a838a544/#findHighlighted.
71
http://ccff02.minfin.fgov.be/KMWeb/document.do?method=view&nav=1&id=63461f16-6c06-4b61-ba4e3cba24294b5d&disableHighlightning=63461f16-6c06-4b61-ba4e-3cba24294b5d/#findHighlighted.
72
http://ccff02.minfin.fgov.be/KMWeb/document.do?method=view&nav=1&id=ccd05e30-2a2a-4927-9e8508dafb715765&disableHighlightning=ccd05e30-2a2a-4927-9e85-08dafb715765/#findHighlighted.
73
http://ccff02.minfin.fgov.be/KMWeb/document.do?method=view&nav=1&id=2180a3cd-7880-4427-92d59c3747e28d55&disableHighlightning=2180a3cd-7880-4427-92d5-9c3747e28d55/#findHighlighted.
74
http://ccff02.minfin.fgov.be/KMWeb/document.do?method=view&nav=1&id=cf393780-8d19-4ea9-9f3bd603e8b1f27d&disableHighlightning=cf393780-8d19-4ea9-9f3b-d603e8b1f27d/#findHighlighted.
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Table 10: Horizantal overview of Belgian tax treaties with African partners in bilateral cooperation
Clause
Rwanda
DRC
Morocco
Senegal
Uganda
UN Model
75
Art. 5, para. 3 a)
– 12 (OECD) vs. 6 (UN)
month threshold
Art. 5, para. 3 a) 76
– supervisory activities
Art. 5, para. 3 b)77
3 months
– services
Art. 5, para. 478
– delivery activities
Art.
579
– resident agent
Art. 580
- insurance activities
Art. 7, para. 1 81
- UN ‘force of attraction’
Art. 7, para. 382
- limitations UN model
Art.
7,
para.
583
-no-profit for purchasing
activities clause
Art. 884
– variable lease options
Art.
1085 0%
– source taxes on shares
possible
Article
1186
- exemptions
Art.
1287
- royalties

75 days

75

Permanent establishment construction: green indicates a period of 6 months (UN) or less, yellow indicates
more than 6 months, red indicates more that 12 months (OECD).
76
Permanent establishment construction: green indicates that supervisory activities are included (UN), and
yellow indicates where this is not the case.
77
Permanent establishment services: green indicates UN, light green indicates a provided period less than 6
months, yellow indicates more than 6 months, red indicates that this is not stipulated.
78
Deliveries of goods: green indicates inclusion, red indicates where not.
79
Permanent establishment for resident agent: green indicates inclusion (UN), red indicates where not.
80
Permanent establishment insurance activities: green indicates inclusion, red indicates where not.
81
Force of attraction (UN): green indicates inclusion, red indicates where not.
82
Green indicates limitations are included, red indicates where not.
83
Green indicates ‘profit for purchasing activities’ clause not included, red indicates where it is.
84
Green indicates that lease options are excluded, yellow indicates leas options for planes and shipes, and red
indicates lease options for contatiners.
85
Green indicates a withholding tax of 10% or more on all shares or 10% on shares and 5% on intra-group trade
(OECD), yellow indicates less source taxation is provided for, red indicates that no source taxation is possible.
86
Green indicates 10% and no exemptions, yellow indicates 10% with exemptions, red indicates less that 10%
of exemptions for leases, bank loans, black indicates extreme detriment.
87
Green indicates UN and more than 10% withhold and definition coints rental returns, payements for the
usage and right of usages of industrial, commercial and scientific equipment, yellow indicates that this
extended definition is not included, red indicates OECD.
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Art. 13, para. 488

Does not
contain
this
clause

Does not
contain
this
clause

UN model
contains
unnecessary
limitation
on source
taxation of
capital gains
from selling
shares

Technical services89
Article 1490
Article 16 91
Article 2192
In some rare cases, Belgium has agreed to provisions that result in a better outcome for developing
countries in comparison to those outlined in the UN model – such as via the inclusion of "technical
fees" in the treaty. On the other hand, such tax treaties contain harmful provisions that may lead to
erosion of the tax base and profit shifting. Moreover, the inclusion of such detrimental terms appears
to be the result of a deliberate negotiating strategy.
The ability and capacity of countries to negotiate tax treaties is also reflected in the distribution of
taxing rights between different countries. Thus, the analysis shows that a country like Morocco has
gained a more advantageous situation than Rwanda, the DRC and Uganda, even though the
negotiations with these countries took place more or less simultaneously. The analysis also shows
that older tax treaties, such as that concluded with Senegal in 1987, are less detrimental and include
fewer negative provisions with respect to developing countries. However, it is of course impossible to
draw firm conclusions based on just one case study.
How do Belgian treaties undermine the tax bases of developing countries? A few specific
examples
The accompanying technical note in Appendix 2 contains a detailed analysis of the Belgian treaties
with African partner countries involved with Belgian development cooperation. In this section, we
highlight a number of distinctive factors that are especially damaging to the developing countries at
hand.
Dividends in the treaty with Rwanda
The OECD model stipulates that the withholding tax rate on dividends may not exceed 15% - unless
the dividend is paid to a company that controls more than 25% of the shares. In that case, a reduced
rate of 5% is applicable. However, in the treaty between Belgium and Rwanda, that rate has actually
been reduced to 0%.93 This provision will have a severe impact on the Rwandan tax base, as there are
more dividend flows between Rwanda towards Belgium, than the other way around. However,
88

Green indicates OECD, yellow indicates UN, red indicates other exemptions, black indicates none.
Light green indicates a special article, green indicates inclusion in via a special provision as included in the
extended definition of article 12 but with limitations, yellow indicates absence.
90
Green indicates UN, yellow indicates a provision to be present if absent 183 days, red indicates absence
91
Green indicates UN or equivalent, yellow indicates absence.
92
Green indicates paragraph 3 UN included, red indicates where not, or its limitations.
93
Article 10, Belgium-Rwanda Treaty.
89
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further economic research is required in order to identify the exact budgetary impact of this clause. A
similar provision was included in the treaty between Mongolia and the Netherlands, and was one of
the reasons for the unilateral termination of the treaty by Mongolia, a decision taken in part as the
result of advice from the IMF.94
Interest in the treaty with Rwanda
The treaty between Belgium and Rwanda contains several provisions that provide for substantial
exemptions from withholding tax on interest earnings. Although exemptions on interest can be
justified because of public policy considerations, this is much less the case where the loans are
merely guaranteed or insured by the contracting states. In addition to the exemption from interest
earnings deriving from a financial lease,95 which is nothing more than a form of debt financing, the
exemption for creditors that are shareholders of the company paying the interest is particularly
harmful.96
In particular, this clause opens the door to aggressive tax planning that will have a considerable
negative impact on the Rwandan tax base. Shareholders are usually in a position to determine (and
speculate), whether they will finance their subsidiaries by debt or equity. Debt financing is often
preferred, because it can create a tax deductible interest payment. The deduction of interest means
that the tax base is eroded and the subsidiary in Rwanda instead of paying corporate income tax
(30%) on its profit will pay these profits to its Belgian shareholder (legal entity) free of tax. In
principle, the right of the source jurisdiction to collect tax revenue will neutralize the erosive effect.
In this case, however, the tax treaty makes this impossible when the shareholder is a Belgian legal
entity in possession of at least 35% of the shares of the Rwandan company and when the
debt/capital ratio is 1/1 – i.e. has equivalent amounts of debt and capital financing. Rwanda can
protect itself against this via specific national legislation - so-called ‘thin capitalization’ rules that
would limit the deductibility of interest. And indeed, Rwanda has such legislation, but it is not
sufficient to preclude possible abuses.97 In combination with the Belgian special tax cut regarding
notional interest deduction, this situation can lead to double non-taxation.
Capital gains in treaties with Rwanda, DRC, Senegal and Uganda
In the event that capital gains are obtained via the sale of shares whose value is primarily derived
from property, both the OECD and UN models allow for the country where this property is located to
retain its tax privileges. This particular clause was included in model treaties in response to the
numerous abuses in which the sale of real estate was disguised as a transaction of sahres of a special
entity that has this real-estate on its balance sheet and was created solely for the prupose of this
transaction.
Both the treaties with Rwanda and the DRC contain a number of deviations from article 113,
paragraph 4, potentially leading to an erosion of the tax base:
 Rwanda loses taxing rights to Belgium when the shares sold are owned by a Belgian resident
who owns less than 50% of the shares of the Rwandan company. That means that the
'strategic shareholders’ owning less than 50% can sell their participation tax free in Rwanda.
Moreover, they can when they own more than 50% split their participation between two ore
more Belgian holding companies in which each part holds less than 50% of the shares of the
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IMF (2012), Mongolia: Technical Assistance Report. Safeguarding Domestic Revenue. A Mongolian DTA
Model, Country Report No. 12/306.
95
Article 11, paragraph 3 a, Belgium-Rwanda treaty
96
Article 11, paragraph 3 b, Belgium-Rwanda treaty
97
Article 23, Rwanda Income Tax Law
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Rwandan subsidiary. This can also lead to the complete tax-free liquidation of investments,
as capital gains are not taxed in Belgium.
 The DRC loses its taxing rights to Belgium when the shares are listed on stock exchanges
recognized by either party. This can result in abuse because actual trade in these shares is
not required.
 The DRC loses taxing rights to Belgium if the shares are sold by a legal entity that owns less
than 25% of the equity of the enterprise concerned. This clause could lead to the
fragmentation of shareholdings in various Belgian holding company vehicles with the
intention of avoiding Congolese source taxation and the obtainment of exemptions in
Belgium.
The clause pertaining to the taxation of capital gains from the sale of shares in which the value is
derived from property is not included in the treaties with Senegal and Uganda. This means that
Senegal and Uganda cannot collect taxes on capital gains resulting from the sale of such shares, and
thus opens the door to both tax planning and the erosion of the tax base. In the event that Belgium
also decides not to tax such income, double non-taxation results.
Profits based on the purchase of goods in the treaties with the DRC and Uganda
The treaties with DRC and Uganda ensure that no profits resulting from the purchase of goods by
permanent establishments may be taxed by either country.98 For example, when a Belgian firm buys
goods in the DRC or Uganda and sells them in Belgium, neither developing country can impose any
tax on the profits arising from that transaction.
Income from interest in the treaty with the DRC
The treaty between DRC and Belgium restricts source taxation on interest streams to 10%. In a
number of cases, such streams cannot be taxed at all:
 Interest on financial leasing and commercial debts. This leads to an unnecessary loss of tax
base given that financial leasing is nothing more than a kind of debt financing.
 Interest paid to banks. This can lead to abuse when a borrower guarantees bank loans with
its own liquid assets, so-called back-to-back loans.99
Other incomes in the treaties with the DRC and Senegal
In article 21, the term "other incomes" reflects the DRC and Senegal’s ambitions to levy taxes on
income not specifically addressed in the treaty. Belgium, however, managed to weaken this provision
by adding a condition stipulating that the source jurisdiction may only exercise its taxing rights if
Belgium does not tax such income. This condition completely negates the efforts of the DRC and
Senegal to expand their taxing rights.

98

See the provision in article 7, paragraph 5 of the OECD Model: “No profits shall be attributed to a permanent
establishment by reason of the mere purchase by that permanent establishment of goods or merchandise for
the enterprise.”
99
For a concise definition of back-to-back loans, see the glossary of De Nedelandsche Bank:
http://www.toezicht.dnb.nl/2/50-202050.jsp
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7. Conclusions
Belgium has concluded double tax treaties with more than forty developing countries. Officially,
these treaties are intended to avoid double taxation on cross-border financial flows and foster tax
cooperation. This research, however, has shown that the way in which Belgium concludes these
treaties also results in negative effects on the ability of developing countries to muster adequate
resources for sustainable development.
Although double tax treaties play a key role in international economic relations, investments and
trade, this report has shown that the primary motive for signing such treaties is not empirically
supported. In theory, tax treaties are essential to attracting foreign direct investment in developing
countries. But that is not borne out by the econometric literature. At the same time, tax treaties also
contribute to capital flight via profit shifting to financial centres with low or non-existent taxation. It
seems, therefore, that tax treaties seem to have more impact on the way in which investments are
structured than the volume and direction of the investments themselves.
Tax treaties between Belgium and developing countries are asymmetrical in most cases. That means
that Belgium generally acts as the investor’s residence jurisdiction, and developing countries as the
source jurisdiction where the economic activity actually takes place. Tax treaties are only beneficial
to both treaty partners if the investment positions of both countries are reciprocal. What one
country gives up in taxing rights on passive income from the other country should be compensated
for by taxes on outgoing flows to that country.
The IMF, the United Nations and the OECD have recognized the negative effects of asymmetrical
treaties on developing countries. Case studies in the Netherlands, the United States and Ecuador
illustrate the impact on sustainable development finance. In countries like Mongolia and Argentina
awareness of the problem has already led them to unilaterally terminate a number of treaties. In the
Netherlands, tax treaties with a number of developing countries have been revised in the light of the
negative impact they had on the public finances of partner countries.
In this analysis, we calculated the impact of Belgian tax treaties on developing countries. Our first
observation is that there is relatively little economic integration between Belgium and the developing
countries in question. Only 3% of Belgium’s total outward investment positions pertain to the
developing countries with which a treaty has been concluded. Nevertheless, the impact of Belgian
tax treaties on these countries is quite real. According to our calculations, the loss in 2012 was
approximately 35 million euros. If we project these figures to 2030, the deadline for the new
Sustainable Development Goals, this will be a loss of 525 million euros. Moreover, these are very
conservative figures that take no account of the numerous treaties that developing countries have
concluded with other OECD countries, the manipulation of transfer prices, or profit shifting via
reduced withholding tax rates on royalties and capital gains. UNCTAD estimates that the loss to
developing countries from profit shifting through offshore centres is $100 billion a year, while the
IMF places the total loss to developing countries from tax base erosion and profit shifting at $200
billion, and the worldwide total at $600 billion.100
In addition to the economic analysis, this report also provided an in-depth analysis of Belgian tax
treaties with African partner countries involved in Belgian development cooperation: the DRC,
Rwanda, Uganda, Morocco and Senegal. In general, these treaties are not aligned with the interests
of these developing countries. The Belgian negotiators have only granted a limited number of
100

UNCTAD, World Investment Report 2015,
http://unctad.org/en/pages/PublicationWebflyer.aspx?publicationid=1245; Crivelli, E., De Mooij, R. & Keen, M.
(2015), ‘Base Erosion, Profit Shifting and Developing Countries’, IMF Working Paper,
http://www.imf.org/external/pubs/ft/wp/2015/wp15118.pdf
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concessions to developing countries, as proscribed by the UN model. A number of tax treaties
contain downright harmful provisions that undermine the tax bases of developing countries. The
treaties also clearly demonstrate the differences in negotiating power between the countries
involved. Thus Morocco was able to obtain a more favourable result than countries like Rwanda, the
DRC or Uganda, even though the treaties were negotiated more or less with the same time frame.
Furthermore, with some treaties there is a real risk of double non-taxation. This occurs when a
residence jurisdiction like Belgium severely restricts the taxing rights of the source jurisdiction, but
decides not to exercise its own taxing rights via fiscal niches such as notional interest deduction,
reductions in withholding tax and deductions on patent income. This has particularly negative effects
on a country’s fiscal capacity, and encourages aggressive tax planning.
In light of these findings, we are therefore asking the government to seriously consider revising its
fiscal treaty policy. Both the Belgian government and that of partner countries should amend their
treaty system so that protecting policies and fiscal space take priority. In the next section, we will
formulate some concrete recommendations.
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8. Recommendations
This report comes at a time when the debate on reforms in international fiscality is in high gear, and
being conducted at both the European and international levels. The OECD’s brand new plan to
combat tax evasion and avoidance that was proposed in October of 2015, suggests a number of
reforms to the current treaty model. Belgium must use this building momentum to align its tax treaty
policy with changing international consensus. At the same time, this is a unique opportunity to take
steps to align its treaty policy with its commitments to sustainable development.
 Make a thorough impact assessment of all extant and planned double tax treaties with
developing countries.
An international tax policy that is aligned with sustainable development objectives starts with a
thorough assessment of the effects that tax treaties have on the partner countries. Both the
economic benefits as well as the complete impact on treaty partners’ tax bases and tax revenues
must be measured.101 This is not a radical proposal: the IMF, the World Bank, the OECD and the UN
have recommended that developed countries conduct such a 'spill over' analysis before making
changes to any tax system that impact the tax bases or tax revenues of developing countries.
 Halt the ratification of already negotiated and signed treaties with developing countries in
which their taxing rights are restricted and tax base undermined.
Belgium must put in place a moratorium on its negotiations program until new guidelines for
negotiations are established. Until such time, Parliament should refuse to ratify new treaties with
developing countries. Moreover, Belgium should be cautious in its dealings with tax havens. It makes
very little sense to conclude treaties for the avoidance of double taxation with jurisdictions that do
not exercise their tax. It would be better to negotiate improved tax information exchange
agreements with such countries.
 Offer developing countries the opportunity to renegotiate the treaties in a fair,
comprehensive and inclusive manner.
Belgium should initiate a program to renegotiate its treaties with developing countries if those
countries so desire. The objective of such negotiations should not only be to align the treaties with
the OECD and UN models, but:




Should aim for a fair distribution of the tax base between the two countries.
Allow for the revision of the entire text, thereby providing an opportunity to develop
a new model for tax treaties between Belgium and developing countries.
Seek a symmetrical balance in negotiating capacity. This may include providing
funding for external legal or economic advice at the request of the negotiating
partner.

 Review the current Belgian model treaty as the basis for negotiations
The current Belgian model treaty dates from 2010 and should be revised. In relation to developing
countries, Belgium would be best to follow the UN model treaty since it provides for a distribution of
taxing rights that is beneficial to developing countries. If Belgium should instead opt for a model
101

This analysis contains the minimal impact of the treaty on i) foreign direct investment, ii) dividends, interest,
royalties, services and other income streams between treaty parters, iii) simulation of the budgetary impact of
the treaty.
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inspired by the OECD model, as is currently the case, the following issues should be amended at the
very least:




It should adopt a clear stance, demonstrating that the treaty partners wish to avoid nontaxation, tax evasion and avoidance, as provided for in the OECD’s recommendations on
BEPS
It should include a specific anti-abuse provision that restricts the treaty’s benefits to those
entities that meet certain conditions in terms of their legal structure, ownership and
economic substance
It should include a general anti-abuse provision based on the objectives of transactions or
structures, as provided for in the OECD’s recommendations on BEPS.

In the light of Belgium’s commitments under the Addis Tax Initiative, it could also opt to create a
specific model for use in negotiations with developing countries. The following elements are
essential to such a differentiated policy:






Specific favourable provisions should be included. Developing countries should be allowed to
expand taxing rights where reasonable and manageable, including through special provisions
allowing them to tax certain incomes not provided for within the OECD or UN models. An
example is the provision on technical services fees, in which source jurisdictions permit
income from the delivery of services, regardless of whether those services were carried out
in the country. Such a provision applies to activities with high profit margins and a high risk
of tax base erosion through consulting, management and technical services.
Special interest exemptions should be avoided. The most harmful provisions were
established with regard to interest earnings (article 11). The negative impact of this can be
avoided through restrictions on the deductibles permitted by the source jurisdiction. At the
same time it is important that developing countries adopt legislative measures to mitigate
this risk via 'thin capitalization' rules based on the limitation of earnings before interest and
taxes (EBIT).102
Special exemptions on capital gains should be avoided. There have also been harmful
provisions regarding capital gains (article 13). Belgium needs to include article 13, paragraph
5 of the UN model in its treaties with developing countries. This provision guarantees
additional taxing rights for source jurisdictions for capital gains derived from the sale of
shares.

 A transparent and inclusive negotiation process
A transparent policy treaty involves all stakeholders in the negotiation process. The “UN Manual
for the Negotiation of Bilateral Tax Treaties between Developed and Developing Countries"
recommends making it possible for "relevant parties from the private sector” (including the
private sector and civil society in both treaty countries) to evaluate the progress of the
negotiation process. Although the negotiations themselves will be somewhat confidential,
consultations may be useful in picking up on problems unmentioned during the negotiations.
These consultations should be part of a published 'road map' showing what phases the
negotiations will pass through.
Developing countries are equal partners in the negotiations on double tax treaties. With that comes
responsibility. For developing countries it is important that they:
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http://www.oecd.org/tax/limiting-base-erosion-involving-interest-deductions-and-other-financialpayments-action-4-2015-final-report-9789264241176-en.htm
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Stop negotiations for new treaties until it is clarified precisely how the country will benefit
from the treaty

Tax treaties must contribute to the country’s national socio-economic development, including
meeting national development targets and sustainable development goals. Therefore, developing
countries should set up a policy framework and model treaty inspired by the UN model. Such a policy
should include the following elements: a) the objectives and potential benefits of such a treaty; b) a
clear mechanism for safeguarding taxing rights and the tax base, d) criteria for the selection of
potential treaty partners, e) a procedural roadmap to be followed in negotiating tax treaties, f) a
consultative and participatory mechanism for developing policy and monitoring any such tax treaties.
 Renegotiate or suspend treaties obstruct tax collection
The decision to renegotiate a tax treaty must begin with a thorough audit in order to verify whether
the desired policy objectives have been achieved in terms of attracting investment, international
trade and the elimination of double taxation, the mobilization of tax revenues and combating tax
evasion. The renegotiation of treaties is the rule rather than the exception. The available data show
that in the year 2010, nearly 600 treaties were negotiated or terminated by developing countries. In
recent years, we have seen a spectacular rise, since in 2000 there were only around 250. Suspending
a treaty could lead to reduced investment flow from Belgium. In many cases, investments will shift
since the cost of a Belgian holding company structure will not be offset by benefits. From the analysis
of Belgian treaties, it appears that developing countries should be especially careful with exceptional
exemptions for interest earnings and capital gains.
 Strengthen the skills of negotiators
Governments must commit themselves to strengthening the skills of their representatives in
negotiations for double tax treaties. The quality of tax treaties depends on the competence of the
officials involved.
 Develop regional model treaties
Regional cooperation can prove very useful in the area of international taxation. In previous sections,
we pointed out that a number of multilateral treaties at the regional level and model treaties
developed via regional cooperation offer better protection for source countries. Such cooperation
should be strengthened within organizations such as the AU, EAC, SADC, CARICOM, ASEAN, SAARC,
USAN , etc. Countries with similar interests can also opt to negotiate as a group, which will also
mitigate tax competition between them.
Finally, there are a number of general recommendations to be made. These are not directly aimed at
treaty relations, but rather at bringing Belgium’s fiscal treaty policy into conformance with
international best practices in general:
 Parliament should be more closely involved in international tax treaty policy, and hold
consultations on a regular basis with the committees responsible for foreign affairs and
finance.
 Establish a transparent fiscal treaty policy based on a strategy outline with the principles and
criteria for negotiations and a detailed roadmap with the different negotiation phases.
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 Do not conclude tax treaties with countries that do not offer sufficient guarantees that tax
good governance standards will be respected in terms of transparency, data exchange and
fair tax competition.103 With such countries and jurisdictions, Belgium should make
agreements regarding data exchange.
 Systematically include both general and specific anti-abuse provisions in all tax treaties in line
with OECD guidelines, as well as an explicit statement to the effect that the treaty is also
intended to ensure the fair collection of taxes and to avoid double non-taxation.
 Make greater efforts towards supporting developing countries, both multilateral and
bilateral, in the development of efficient and progressive tax systems, and robust tax
administrations.
 Provide international support for a greater United Nations role in international financing,
alongside the OECD, including making a clear commitment to the upgrade of the extant UN
expert panel into a fully fledged intergovernmental committee.
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http://ec.europa.eu/taxation_customs/taxation/gen_info/good_governance_matters/lists_of_countries/index
_en.htm
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10.

Appendices

Appendix 1: Economic analysis of Belgian tax treaties with developing countries –
methodology
The calculation of tax losses due to decreased rates on passive income (interest and dividends)
recorded in tax treaties with developing countries is based on the figures reported by the National
Bank of Belgium (NBB) regarding the income Belgium received from outward direct investment
positions. At our request, we obtained from the NBB the total income from interest and dividends for
the years 2012 and 2013, as well as for a number of individual countries. For most countries, the
figures were not available (“unavailable/confidential" according to the NBB). The figures obtained
regarding income from foreign direct investment positions can be used in conjunction with UNCTAD
and IMF data to make a rough estimate of the lost tax revenue. The calculations were performed
only for treaty partners that are classified by the World Bank as "low income", "lower-middle
income" and "upper-middle income" countries.104 This estimation is based on the assumption that
the proportion of income derived from interest and dividends in the total income from foreign
investment positions is the same in each country.
The following table contains figures pertaining to Belgian direct investment positions abroad by
treaty partner. On that basis, we have calculated how much tax revenue these countries have lost
through reduced rates on interest and dividend incomes.
Table code
A
B

C
D

E

F

G
H

Explanation
Income status by country and lending group, from the World Bank
Belgium’s direct foreign investment position expressed in million USD. Source:
UNCTAD Bilateral Investment Statistics105 and IMF Coordinated Direct Investment
Survey (Table 1)106
Share of Belgian direct investment positions in country X relative to the total of
Belgian direct investment positions abroad.
Interest incomes in million EUR from Belgian direct investment positions in country
X, on the basis of total interest income from Belgian direct investment positions
(data obtained via the NBB) and starting from the assumption that the proportion
between interest and dividend incomes from Belgian foreign direct investment
positions are equivalent in each country.
Dividend incomes in million EUR from Belgian direct investment positions in
country X, on the basis of total dividend incomes from Belgian direct investment
positions (data obtained through the NBB), and the assumption that the proportion
between interest and dividend incomes from Belgian foreign direct investment
positions are equivalent in each country.
The maximum withholding tax rate for dividend incomes established by treaty
(source: relevant treaty via Fisconetplus and TreatyPro.com). When the treaty
contains a separate maximum rate for ‘qualifying companies’ that meet certain
conditions, we have included that rate.
The maximum withholding tax rate on interest incomes stipulated by treaty
(source: relevant treaty via Fisconetplus and TreatyPro.com).
Domestic tax rate on interest (source: Deloitte107).

104

http://data.worldbank.org/about/country-and-lending-groups
http://unctad.org/en/Pages/DIAE/FDI%20Statistics/FDI-Statistics-Bilateral.aspx
106
http://data.imf.org/regular.aspx?key=60564260
105
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I
J
K
L
M
N

O

P
Q
R

Domestic tax rate on dividends (source: Deloitte108).
Tax paid on interest streams towards Belgium in million EUR, obtained by applying
the tax rate stipulated in the treaty (G) on interest incomes (D).
Tax paid on dividend streams towards Belgium in million EUR, obtained by applying
the tax rate stipulated in the treaty (F) on dividend incomes (E).
Total interest stream subject to taxation towards Belgium in million EUR, obtained
by tax (J) and interest incomes (D).
Total interest stream subject to taxation in Belgium in million EUR, obtained by tax
paid (K) and dividend incomes (E).
Hypothetical tax revenues from interest where no treaty exists (and thus domestic
tax rates apply) obtained by total interest streams for taxation (L) and the domestic
tax rate (I).
Hypothetical tax revenues from dividends where no treaty exists (and thus
domestic tax rates apply) obtained by total dividend streams (M) and the domestic
tax rate (H)
Lost tax revenue from interest, the difference between hypothetical tax revenue
(N) and the taxes actually paid (J).
Lost tax revenue from dividends, the difference between hypothetical tax revenue
(O) and the taxes actually paid (K)
The sum of (P) and (Q)

107

https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-withholding-tax-rates2015.pdf
108
https://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-tax-withholding-tax-rates2015.pdf
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Country

Income
A

Direct investment
position
from
Belgium
to
X
(million $)
B

Brazil

UMIC

8,684

0.953

53.934

95.197

0.10

0.10

0.00

0.25

DRC

LIC

3,132

0.344

19.454

34.337

0.05

0.10

0.20

0.20

India

LMIC

1,563

0.172

9.710

17.139

0.15

0.10

0.00

0.40

China

UMIC

5,119

0.562

31.794

56.119

0.05

0.10

0.10

0.10

Turkey

UMIC

2,471

0.271

15.348

27.090

0.05

0.15

0.15

0.10

Romania

UMIC

1,405

0.154

8.727

15.404

0.05

0.10

0.16

0.16

Indonesia

LMIC

1,648

0.181

10.235

18.065

0.10

0.10

0.00

0.20

Mongolia

UMIC

489

0.054

3.035

5.357

0.05

0.10

0.20

0.20

Morocco

LMIC

457

0.050

2.835

5.004

0.07

0.10

0.15

0.10

Thailand

UMIC

868

0.095

5.392

9.517

0.15

0.10

0.10

0.15

Uganda
LIC
Serbia
and
Montenegro
UMIC

168

0.018

1.043

1.842

0.05

0.10

0.15

0.20

116

0.013

0.720

1.271

0.10

0.15

0.25

0.25

Gabon

UMIC

273

0.030

1.696

2.994

0.15

0.15

0.20

0.10

Ukraine

LMIC

96

0.011

0.598

1.056

0.05

0.02

0.15

0.15

Ghana

LMIC

504

0.055

3.130

5.525

0.05

0.10

0.08

0.08

Egypt

LMIC

373

0.041

2.319

4.093

0.15

0.15

0.10

0.20

Philippines

LMIC

53

0.006

0.328

0.579

0.10

0.10

0.30

0.20

Azerbaijan

UMIC

234

0.026

1.450

2.560

0.05

0.10

0.10

0.10

Malaysia

UMIC

339

0.037

2.106

3.717

0.15

0.10

0.00

0.15

Kazakhstan

UMIC

73

0.008

0.451

0.795

0.05

0.10

0.15

0.15

Mauritius

UMIC

220

0.024

1.368

2.415

0.05

0.10

0.00

0.15

Ivory Coast

LMIC

69

0.008

0.426

0.752

0.15

0.10

0.15

0.18

Belarus

UMIC

40

0.004

0.246

0.434

0.05

0.10

0.12

0.10

Tunisia

UMIC

25

0.003

0.156

0.275

0.05

0.05

0.05

0.20

% of total direct
investment
positions (outward)
C

Interest
income
from country X
(million EUR)
D

Dividend
income from
country X
E

WHT
dividend
(treaty)
F

WHT
interest
(treaty)
G

Domestic
WHT
dividend
H

Domestic
WHT
interest
I
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Ecuador

UMIC

9

0.001

0.057

0.101

0.15

0.10

0.13

0.25

Georgia

LMIC

7

0.001

0.041

0.072

0.05

0.10

0.05

0.15

Rwanda

LIC

4

0.000

0.025

0.043

0.15

0.10

0.15

0.15

Vietnam

LMIC

4

0.000

0.025

0.043

0.05

0.10

0.00

0.10
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