
Minimum Mandatory Sentences 
for Young People
Minimum mandatory sentencing in Victoria
Minimum mandatory sentences involve a fixed period 
of incarceration attached to a particular type of offence, 
without taking into account the circumstances or nature 
of the offence. The Victorian government is currently 
proposing a two-year minimum sentence for young 
people aged 16 to 17 for intentionally or recklessly caus-
ing serious injury.1 Evidence shows that incarceration is 
not effective in reducing recidivism, regardless of the age 
of the offender. However, in the case of young people, 
minimum mandatory sentencing has significant nega-
tive effects and undermines the rehabilitative focus of the 
youth justice system in Victoria.

Why should we treat young people differently?
Victorian law recognises that the developing maturity of 
young people entitles them to special legal protections. 
Young people have more complex needs than those in 
the adult criminal justice system.2 Current approaches to 
youth justice emphasise non-custodial rehabilitation and 
reintegration, recognising that most young offenders will 
‘grow out of crime’.3 They also attempt to address the broad 
range of disadvantage which is often experienced by young 
offenders, including mental health, drug and alcohol 
issues, previous interaction with the child protection 
system and being the victims of crime or abuse.4 

Mandatory sentencing does not reduce crime
The underlying basis for introducing minimum manda-
tory sentencing is that it will act as a deterrent to the gen-
eral community from committing further offences. This 
assumes that the individual is acting rationally and can 
weigh up the costs and benefits of their actions. However, 
adolescent brain development research has demonstrated 
that risk taking and impulsiveness in young people is 
characteristic of their incomplete maturation.5 By virtue 

of their age, young people’s decision making is more likely 
to be affected by peer pressure and they are more likely 
to commit offences in groups and in public, compared to 
adult offenders.6 Offences committed by young people are 
often opportunistic and do not indicate careful planning.

Moreover, research shows the deterrence effect of 
punishment does not change in line with changes to the 
level of punishment.7 Mandatory minimum sentences 
are unlikely to offer any greater deterrent than already 
exists, for the individual or for society generally.8 

Imprisonment is not an effective response
Imprisonment has been shown to be ineffective in 
reducing recidivism rates and in acting as a deterrent 
for crime.9 Research shows that young offenders with 
custodial sentences have a greater risk of reoffending: a 
2001 study found those on community based orders had 
a 23.4% - 28.4% risk of reoffending, compared to a 36.4% 
- 39.0% likelihood for custodial sentences.10

In many cases, the effects of imprisonment on young 
people are undesirable. Imprisonment may expose young 
people to greater learned criminality and increased crimi-
nal contacts. Stigma regarding imprisonment may also 
reduce the likelihood of successful reintegration within 
their community and affect young people’s participation 
in education and employment later in life.11 Imprison-
ment also fails to address the complex needs and levels of 
disadvantage experienced by the most vulnerable young 
people in the criminal justice system and is in fact likely 
to exacerbate underlying issues.

Mandatory sentencing in the Northern Territory was 
found to disproportionately affect young Aboriginal 
people from remote areas.12 The fact that incarceration 
will often take young people away from contact with their 
families due to distance can break down important family 
ties needed for effective rehabilitation.13

Disclaimer: This factsheet is for information and discussion 
purposes only. It does not necessarily represent the views of 
organisations involved in the Smart Justice Project. Readers 
should not act on the basis of any material in this publication 
without getting legal advice about their own particular 
situations.
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Mandatory sentences undermine judicial discretion 
and human rights
Mandatory minimum sentences can lead to the imposition of unfair 
and unjust punishments and undermine the ability of judges to make 
decisions based on the individual circumstances of the case. Judi-
cial discretion allows judges to take into account all relevant factors 
and give appropriate weight to rehabilitation and circumstances of 
the individual, particularly in sentencing young people. Sentencing 
young people on the basis of broad deterrence will result in unfair 
and disproportionate outcomes which do not reflect the severity of the 
crime committed.14

Mandatory minimum sentencing fails to consider imprisonment 
as a last resort, contrary to Australia’s obligations as a signatory to the 
Convention on the Rights of the Child15 and Victoria’s obligations under 
the Victorian Charter of Human Rights and Responsibilities 2006 (Vic).16

Young people and crime – the real picture
While young people are more likely to come into contact with police in 
relation to the commission of a crime, these young people constitute 
a small minority of the total youth population. In Victoria, this figure 
is 5.3% of all 10 - 17 year olds.17 Significantly, many young people will 
not continue to offend in the future.18 Rates of offending peak in late 
adolescence and decline in early adulthood - only a small proportion of 
young people convicted of a crime will offend as an adult.19

Of the small proportion that do re-offend, these are likely to be 
vulnerable young people from disadvantaged backgrounds. A reha-
bilitative and early intervention approach in diverting a young person 
from the criminal justice system is more effective in addressing the 
underlying issues leading to a young person’s offending behaviour.

Impact on dual track
Currently, young people aged between 18 and 20 can be sentenced 
to complete their detention in a youth residential centre where a 
judge deems this will provide better rehabilitation prospects given 
the maturity of the young person (known as “dual track sentencing”). 
The availability of dual track as an alternative sentencing option is 
compromised by the government’s proposal of 4 year minimum 
mandatory sentences for those 18 years or older. The Sentencing 

Advisory Council has recommended that a 2 
year minimum mandatory sentence apply to 
young people aged between 18 and 20 years, 
to enable them to participate in the dual track 
system.21

A smarter alternative for young people
The smarter alternative is to abandon the 
minimum mandatory sentencing proposal 
and instead devote resources to the establish-
ment of a state-wide diversionary scheme, 
embedded in legislation. The savings generat-
ed by lower prison costs should be re-invested 
in proven diversionary services that offer the 
intensive support required by young offenders 
to halt their offending trajectory. Minimum 
mandatory sentencing will only criminalise 
young people and place a greater burden on 
already-strained courts and prisons.

economically, higher levels of 
imprisonment have a big impact: the 
cost of one day in youth detention is 
$528, compared to $52 per day under 

community based supervision.20
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