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Let us tell you about Linda… 
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Mom, what do you think about this? 

Linda is 67 years of age. Linda owned her own home after years of 
paying off the mortgage.  Her house is her only asset and she has 
access to the Age Pension that covers her food and clothing expenses.  
She does not have any savings. She lived by herself, her son lived in 
New Zealand and her daughter lived in Melbourne, about 2 hours 
drive away from Linda.  Her daughter, Gina, suggested that they 
purchase a property together.  This way, if Linda required help with 
groceries, driving or going to appointments as she aged, she would be 
supported by Gina, her husband Mike and their two sons.  
 



Linda in the interim could spend more time with her grandchildren, whom 
she loved dearly.  Linda was happy with this arrangement as she also had 
begun to feel that doing day-to-day tasks such as banking and paying bills.  
She agreed to sell her home and provide 50% of the purchase price towards 
the property ($500,000), which had a separate “apartment” for her, with a 
bedroom, a living area and a bathroom. Linda shares the kitchen with the rest 
of the family.  Gina told Linda that she would be on title to the home, but that 
Gina and Mike would handle signing the agreement of purchase and sale.  
Linda was left with about $20,000 after transferring the money to Gina and 
Mike and purchasing new furniture for the unit.  





What are some of the issues with this 
arrangement? 
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Did Linda see a lawyer?Did Linda get an agreement in writing?Will this affect Linda’s ability to obtain an aged pension?Is this a gift or a loan? This is the key issue.



Presumption of advancement 

• An equitable principle which presumes that the transfer, or in this 
case the provider of funds, intends that the transferee benefits by 
way of gift. 
 

• This presumption arose out of the historic position parents provide 
for their children 
 

• This presumption may be rebutted by evidence of evidence that the 
intention of the transferor was to the contrary 
 
 
 



Presumption of resulting trust 

• A presumption exists in equity whereby it is presumed that where 
A, purchases a property in the name of B, it is not intended that B 
receives the property as a gift or for no consideration.  
 

• The presumption is based on the intention of B at the time of the 
purchase.  
 
 
 



Intention is key… 
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After the move… 

Almost immediately after Linda moved in, Gina and Mike started 
being verbally and emotionally abusive towards her.  They would 
shout at her, call her crazy and when she yelled back, they would 
threaten to kick her out of the house.  If she put a plate into the 
dishwasher the wrong way, Mike would tell her that his lawyer 
would be calling Linda seeking compensation. Unable to stand the 
abuse, Linda called SRV to ask her daughter to seek an agreement 
to sell the home or purchase her interest.   





How do you think Linda feels at this 
stage?  
 
What might be helpful to Linda? 
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EmbarrassedDepressedAfraid to retaliateAdvocate?Intervention orderOther services? Housing? Counselling? Through FMC or Relationships AustraliaWays to build a rapport with the client



SRV’s assistance… 

SRV helps Linda find rental accommodation by putting her 
in touch with a housing service.  They assist her to obtain 
an intervention order against Gina and Mike.  Gina and 
Mike would however drop the children off once a week so 
Linda could spend time with them.  She heard that Gina 
and Mike had rented out her unit. She asked them for some 
of the rental income so that she could pay her rent, and 
they refused.   



SRV’s assistance… 

Once Linda’s housing is sorted, then SRV started looking at 
the ownership issues and found that Linda was not on title 
to the home.  Linda was distraught at hearing about the 
ownership issues.  She is hospitalized.  When the SRV 
lawyer goes to see her in hospital to determine what she 
wants to do, Linda is disorientated and cannot provide an 
answer. 





How might you address Linda’s mental 
state?  
 
What are possible courses of action? 
 
What sort of evidence might be useful? 
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It does not mean you write her off and don’t take her case.  Maybe come back and visit her later, try in many ways to obtain instructions. Action: - Write to Gina and Mike- application in the Building and Property List of VCAT, seeking? Recall: presumption that legal title is accurateDeclaration that Linda has a legal interest in the property to an amount of 50%Order that the property be soldOrder that the mortgage be repaid from share attributed to the daughterOrder that be subject to an accounting for rent while one person was out of the propertyWhat shows intention to create legal relations: Wills as showing evidence of intention – why would she disinherit her son?Contributions madeShown through bank records, etc.Anything in writing? Text messages/emails/notes?Is Linda an effective witness?What are some capacity concerns?  Is there anyone else that could corroborate the story?



Issuing the application 

Linda had a UTI and is treated in the hospital for a few 
weeks.  She is now able to provide instructions to the 
lawyer. Seniors Rights Victoria writes to Gina who provides 
no response.  They issue an application in the Building and 
Property List of VCAT.  Gina and Mike are self-represented.  
Soon after they have to attend a compulsory conference 
required Linda to be in same room as Gina and Mike.  This 
was very stressful.  The matter does not settle at the case 
conference.  





Could we do anything to help Linda cope 
with this stress? 
 
How would you prepare Linda for a 
hearing? 
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Have an advocate presentExplain the processPut your best foot forward at the compulsory conferenceRecording a client’s evidence?Preparing a witness?How to make a client feel more comfortable in the court setting?How to ensure the court setting accommodates the client?



Would there be additional considerations if 
Linda didn’t speak English?   
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Linda… 

The case does not go to trial as it settles soon after the case 
conference.  Linda sells the property and buys a small flat 
on her own.  She does not see her daughter and son-in-law 
any longer.  



We have discussed: 

1 Assessing an elder abuse claim, including evidence 
of intention to create legal relations  

2 
 
Working against legal presumptions 
 

3 Assisting an older person to be an effective litigant 

4 Addressing potential issues of fluctuating capacity 
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