The Federation is the peak body for Victoria’s Community Legal
Centres (CLCs). Our members are at the forefront of helping those
facing economic, cultural or social disadvantage and whose life
circumstances are severely affected by their legal problem.
For over 40 years CLCs have been the heart of a powerful
movement for social change, reshaping how people access justice,
creating stronger more equitable laws, and more accountable
government and democracy.
We pursue our vision of a fair, inclusive, thriving community
through challenging injustice, defending rights and building the
power of our members and communities.

The Federation:









Enables a strong collective voice for justice and equality;
Mobilises and leads CLCs in strategic, well-coordinated
advocacy and campaigns;
Works with members to continuously improve the impact
of community legal services;
Drives creativity and excellence in the delivery of legal services
to communities;
Helps make justice more accessible.
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How much a person is at risk for being criminalised for their mental illness depends on how their illness
manifests and the level of support they have around them.
For some people, their experience of mental illness makes keeping their home difficult. They may be evicted
for anti-social behaviour or be existing on Disability Support Pension and struggling to pay rent: they end up
homeless and living their lives in public and at greater risk of arrest. 1
For others, their mental health issues are linked to alcohol and other drug dependency and high rates of
addiction, increasing interaction with the law. 2 For others still, their experience of mental illness is linked to
discrimination and racism, and they may find police interacting with them at higher rates.3
For many of the people community legal centres work with, they experience a mix of the above and often
some other overlapping complexity, including experiences of family violence, out of home care, and other
experiences of trauma and discrimination.
All of these factors combine and make people with mental illness at risk of criminalisation as a direct
consequence of their health condition.
Victoria’s prison population has increased by 80 per cent in the last 10 years.4 In 2018 alone, the population
increased by 7 per cent: from 145 people in prison for every 100,000 of the adult population to 152 people in
prison. 5
‘People with a mental illness are disproportionately represented in the justice system, as offenders, victims
and people in need of assistance.’6 People with mental illness make up 60 per cent of Victoria’s prison
population.7 The reason is two-fold; prisons are difficult places for many to maintain good mental health,
and people who experience mental illness are at increased risk of being criminalised.8
The Victorian Ombudsman found that people in prison are ‘two or three times more likely than those in the
community to have a mental illness, and ten to 15 times more likely to have a psychotic disorder’. 9 Women
reported higher rates than men, with 65 per cent compared to 36 per cent having a history of a mental health
condition.10 One quarter of prison entrants reported that they were currently taking medication for a mental
health condition.11
Aboriginal people in Victoria are significantly more likely to be impacted by poor mental health and more
likely to be criminalised for it.
Victoria is seeing a disproportionate growth in the imprisonment rate of Aboriginal Victoria. Five years ago,
1,330 Aboriginal Victorians for every 100,000 were in our prison system. Now 2,012 are. This is 13 times the
rate of other Victorians (152 people for every 100,000).12
Inequality, discrimination and penalising rather than supporting people with poor mental health has played a
role. Nearly half (44 per cent) of the Aboriginal people in prison have not been sentenced, compared to 35
per cent of general prison population. Most who are sentenced are being jailed for less serious crimes 13 and
4
END CRIMINALISATION - FEDERATION OF COMMUNITY LEGAL CENTRES
Submission to the Royal Commission into Victoria’s Mental Health System – Paper three of three

serve shorter sentences: 35 per cent who serve sentences serve less than a year (compared to 25 per cent of
non-Aboriginal people).14
This discrimination in the criminal legal system reflects the injustice in healthcare. Aboriginal Victorians
experience far higher rates of mental illness than the rest of the population: they are three times as likely as
non-Aboriginal people to experience high or very high psychological distress; 35 per cent of First Nations
people have been diagnosed with depression and anxiety (compared to 20 per cent of non-Aboriginal
people). Intergenerational trauma is a contributing factor, almost half of the Aboriginal people in Victoria
having a relative who was forcibly removed. Today Aboriginal children are 12 times more likely to be in child
protection and for 60 per cent of Aboriginal children who are removed from their parents, mental health is
the driving factor.15
The Royal Commission should pay particular attention to the needs of Aboriginal people, with selfdetermination and community-led response being critical to stem the tide of discriminatory policies and
intergenerational harm that has been caused to Aboriginal people in Victoria. The Federation of Community
Legal Centres endorses the submissions of the Victorian Aboriginal Legal Service and Djirra and the
principles of self-determination for their communities.
Services for all people who experience mental illnesses are chronically underfunded. In fact, many people are
only diagnosed once they come into contact with the criminal system. One Australian study found that a
third of those with a psychiatric illness had been arrested during a 10-year period and the first arrest often
occurred before the first contact with mental health services.16
The Victorian 10-Year Mental Health Plan notes the importance of ‘addressing the needs of people with
mental health problems who become involved with the justice system at all points of contact: at arrest or
apprehension, in police custody, at court, during community-based corrections orders, in prison, and at all
transition points’.17 The main priority however should be how we avoid people with experiences of mental
health interacting with the criminal system in the first place.

The Federation’s Criminalisation of Mental Illness submission addresses terms of reference 4 (particularly
4.4) and 5. As well as formal submission questions 4, 5, 8, and 9.
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This is paper three of three. The recommendations in this paper follow on from the previous papers.
35. Repeal the following drunk and disorderly offences in Summary Offences Act 1966 (Vic):


Section 13: Person found drunk in a public space



Section14: Persons found drunk and disorderly



Section 16: Drunkards behaving in riotous or disorderly manner



Section 17A: Disorderly conduct

36. Repeal the following offences in the Summary Offences Act 1966 (Vic) that disproportionately target
persons with poor mental health and/or who are experiencing homelessness including:


Section 49A: Begging or gathering alms



Section 5: Obstruction of foot paths



Section 6: Directions to move on



Section 17: Use of obscene language in a public space

37. Establish mental health experts as first responders in a mental health crisis and to undertake welfare
checks.
38. Require police to link people to mental health and social supports.
39. Repeal legislation imposing mandatory or presumptive terms of imprisonment upon conviction of an
offender, particularly as it relates to police and emergency service response to mental health
incidents.
40. Fund and implement in full the recommendations of the Parliamentary Inquiry into External Oversight
of Police misconduct, including creating a new Police Corruption and Misconduct Division of the
Independent Broad-based Anti-Corruption Commission (IBAC) to investigate complaints of police
misconduct.
41. Require police attending family violence incidents to follow the existing Risk Assessment and
Management Report (L17) prompts in relation to mental health when assessing safety and risk of
harm, and facilitate mental health, rather than criminal, responses to people experiencing family
violence.
42. Provide greater funding to community mental health services to work with people experiencing
mental health issues and provide wrap around support.
43. Support and expand existing integrated health and legal services that meet complex and
interdependent needs, including alcohol and other drug dependency for those experiencing mental
illness.
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44. Implement the Victorian Ombudsman recommendation to expand current therapeutic court based
interventions to make them available to all people who would benefit from them and ensure they are
accessible across Victoria. Ensure the increase in therapeutic court capacity is coupled with a
commensurate increase in capacity and availability of support services connected with the
programs.
45. Support integrated services linked to local Magistrates’ Courts to provide therapeutic support for
people involved in the justice system, particularly in rural and regional areas; and ensure that
culturally appropriate services are provided for Aboriginal people through funding Aboriginal
Community Controlled Organisations.
46. Broaden the availability of diversion, including by removing police only initiations and prosecutorial
veto powers in the Children’s and Magistrates’ Courts, to ensure decisions to grant diversion are fair,
consistent and accountable.
47. Increase access to, and the quality of, diversion programs that are culturally appropriate and
available to people in rural and regional areas.
48. Implement a graduated spent convictions scheme in Victoria that is fair and proportionate to the
level of offending, and the age of the person.
49. Implement inter-agency protocols for children living in residential care units, so they are not charged
for criminal offences for conduct that would not be criminalised in the family home.
50. Increase mental health support for children in out-of-home care: prioritising their wellbeing and
addressing the gaps in social health and wellbeing for at risk groups.
51. Ensure that young people with a child protection background are not disproportionately impacted
because of lack of a home to be bailed to.
52. Provide long term and secure funding for Aboriginal Community Controlled Organisations to develop
tailored, flexible plans specific to the needs of each Aboriginal family with a child in out-of-home
care. This includes individual mental health plans that incorporate cultural support and trauma
informed care for both the child and the parents, especially Aboriginal mothers
53. Raise the age of criminal responsibility to at least 14 years.
54. Invest in culturally safe legal support and representation for young people and their families to
ensure access at the earliest opportunity.
55. Increase community legal education and outreach to culturally and linguistically diverse
communities to prevent unnecessary interaction with the justice system.
56. Commit long-term funding to ensure that the Victorian Police Koori Youth Cautioning program is
implemented in all areas across Victoria.
57. Invest in culturally safe diversion programs run by Aboriginal Community Controlled Organisations,
to ensure that Aboriginal young people can access diversion.
58. The Royal Commission to review and make recommendations on Victoria’s current presumptive bail
laws and their impact on people experiencing mental health issues.
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59. Increase funding for the Court Integrated Services Program (CISP) and other bail support programs
and expand availability across Victoria.
60. Increase availability of residential bail programs, including working with Aboriginal Community
Controlled Organisations to develop culturally safe residential bail programs.
61. Increase availability of culturally appropriate bail programs, such as Koori Court Integrated Service
Program workers, particularly in regional areas.
62. Ensure Aboriginal and Torres Strait Islander people have access to culturally appropriate legal
assistance through the Victorian Aboriginal Legal Service and Djirra.
63. Develop guidelines and culturally sensitive training on the application of Section 3A of the Bail Act
1977 (Vic), as recommended by the Australian Law Reform Commission.
64. Introduce a presumption against custodial sentences of less than three months.
65. Review the impact of short sentences and consider the creation of a presumption against sentences
under six to 12 months.
66. Ensure access to appropriate mental health support and treatment in prison. Any increase in the
number of people in prison should see a commensurate increase in access to services.
67. Provide adequate and ongoing funding for programs provided in prison that work, such as those
delivered by Djirra and the Mental Health Legal Centre.
68. Provide adequate funding to connect people exiting prison to community-based mental health and
holistic transitional support services.
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People experiencing mental illness and homelessness are 40 times more likely to be arrested, and 20 times
more likely to end up in prison than those in stable accommodation. 18 One in three people who enter prison
were homeless or in insecure accommodation before entering prison.19
Being homeless means living your life in public. You are more likely to interact with the police and more likely
to be arrested for public space offences, like begging or failing to move on. For example, a person who is
drunk in public will get told to go home to ‘sleep it off’; when you are homeless you are more likely to get
arrested.
To reduce the number of people in prison who are homeless and who have experience of mental illness
requires a focus on healthcare and housing, and to revisit our criminal law system that locks up so many
people with mental illnesses. A recovery oriented mental health system should also be a core tenet of the
Victorian justice system.

A person who is homeless and has experience of a mental health condition, lives their private life in public.
People without a home who are drunk in public cannot be sent home to ‘sober up’ and ‘sleep it off’, instead
they can be arrested for being drunk in public. We see that people experiencing mental illness or crisis may
also present as drunk; the first responder may misunderstand the situation and arrest the person for being
drunk rather than getting them the medical care they need.
The criminalisation of public drunkenness instead of providing a public health response, particularly for
Aboriginal and Torres Strait Islander Victorians who are more likely to be targeted by police, 20 has led to
tragic deaths in custody that could have been prevented.
The Royal Commission into Aboriginal Deaths in Custody that reported in 1991 recommended a public health
response to public drunkenness.21 Since then, two inquiries by the Victorian Parliament’s Drugs and Crime
Prevention Committee in 2001 and 2006 have made similar recommendations. 22 The ongoing impact of not
decriminalising public drunkenness continues to be felt: with Yorta Yorta woman Tanya Day’s tragic death on
5 December 2017 after being arrested for public drunkenness while asleep on a train. 23 Victorian Aboriginal
Legal Service and Djirra, make recommendations to this Royal Commission in relation to public order
offences that are urgently heeded given the direct and discriminatory impact these laws have of Aboriginal
people.

People who are experiencing mental health issues and homelessness are at higher risk of coming into
contact with the criminal legal system. They require a public health approach and targeted support. The
punitive and criminal response to mental health issues, especially where they intersect with homelessness,
do not address the underlying causes of offending and serve to further entrench people within the criminal
legal system and exacerbate poverty.24
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Justice Connect interviewed 30 people who had been charged with the offence of begging, finding that 87
per cent had a mental health issue, 37 per cent had experienced childhood trauma, and 33 per cent had
experienced family violence.25

Woman experiencing homelessness charged with public order offence
Jade, who would crouch behind a ‘homeless due to domestic violence’ sign did not have a criminal record
until being charged with begging.26 She was sleeping rough after significant violence committed by her expartner. Having a criminal record will make it that much harder for Jade to get back on her feet, to find a
home and a job.

Reviewing begging cases over a three year period in the Magistrates’ Court, half were dismissed or
discharged, and 30 per cent resulted in a fine. 27 However, people who experienced homelessness are
difficult to communicate with and might have trouble making appointments with legal services, so are at
particular risk of not attending court. Justice Connect’s research found over half of the people charged with
begging were then issued with a warrant for arrest for failing to appear at the Magistrates’ Court.28 The law is
ineffective, takes up police and Magistrates’ Court resources, and does not address the underlying health
and welfare issues that lead to a person needing to beg on our streets.
Other offences such as move on directions, obstruction of foot paths and obscene language are similarly
ineffective and have a particularly devastating impact on people who experience a mental illness and are
homeless. Instead of criminalising people, we should be supporting organisations to assist people in need.

35. Repeal the following drunk and disorderly offences in the Summary Offences Act 1966 (Vic):
 Section 13: Person found drunk in a public space
 Section14: Persons found drunk and disorderly
 Section 16: Drunkards behaving in riotous or disorderly manner
 Section 17A: Disorderly conduct
36. Repeal the following offences in the Summary Offences Act 1966 (Vic) that disproportionately
target persons with poor mental health and/or who are experiencing homelessness, including:
 Section 49A: Begging or gathering alms
 Section 5: Obstruction of foot paths
 Section 6: Directions to move on
 Section 17: Use of obscene language in a public space
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Police are frequently called as the first responders when a person experiences a mental health crisis. They
arrive when a person is at their most vulnerable and in need of urgent assistance and care. A report found
that 50 per cent of police surveyed will interact with a person who appears to have a mental illness one to
two times a week, with more than a third of police reporting between three and 10 encounters. 29
Police work as best they can with the tools they have. However, given the often unpredictable nature of
mental health crisis, a situation that requires healthcare can quickly turn to a criminal law response: for
example, if a person ignores police commands or becomes abusive in a psychotic state, the person could be
quickly charged with resisting arrest and assault of a police officer. The risks are heightened for people
whose experience of trauma may mean that their condition may worsen when approached by figures of
authority or police.
We should not be relying on our police to provide mental health care and support; mental health experts
should be the first responders to mental health crises, call outs and welfare checks. A better alternative
should be resourced to assist people in critical need receive the healthcare and social services they need.
Police should only be involved where there is a clear risk of serious harm to others. Where police are
involved, they should link people to support services and divert them away from the legal system.

37. Establish mental health experts as first responders in a mental health crisis and to undertake
welfare checks.
38. Require police to link people to mental health and social supports.

Late last year, sentencing changes were introduced that made the offence of causing injury to police and
emergency service workers the highest category of offence - putting the offence into the same classification
as rape and murder (a category one offence). 30 The sentencing change mandates a minimum custodial
sentence of six months for anyone who causes injury (which can include a scratch or bruise, intentionally or
unintentionally made)31 to police, prison officers or emergency health workers.32 Our concern is these laws
make it difficult for families and social workers to call for help.33
For people who experience a mental health incident, the creation of causing injury to being a high level
offence has serious implications for their ability to seek help. In recognition of the need for an exception for
people who experience mental illness, an impaired mental function exception was included in the legislation,
however it is narrowly defined and will be difficult to prove in most instances.34 Additionally, now that the
offence is category one, bail is likely to be denied to anyone charged under the offence. This means that a
11
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person who is in need of help could be put in custody on remand rather than receive the health support they
need when they most critically need it.

39. Repeal legislation imposing mandatory or presumptive terms of imprisonment upon conviction
of an offender, particularly as it relates to police and emergency service responses to mental
health incidents.

Our police provide vital frontline services and should be respected and accountable. We should be striving
for Victorian police procedures and accountability to be amongst the best in the world, particularly when it
comes to interaction with people who experience mental illness and other vulnerabilities.
The recent Parliamentary Inquiry into police misconduct found that people with disability or mental illness
are more vulnerable to police misconduct and have ‘distinctive challenges to making complaints about
police misconduct’.35 The Police and Accountability and Human Rights Clinic reported to the Inquiry that 48
per cent of its complainants reported having a disability, with 51 per cent having a mental illness. 36 How
police complaints are handled is of particular concern to those with experience of mental illness and should
be addressed to ensure appropriate responses for people in crisis.

CCTV of welfare check37
John is a disability pensioner, with mental illness, chronic back pain and in cancer remission.
John’s psychologist had called 000 for a welfare check, as she was worried about his wellbeing. When the
police arrived at John’s door, John pleaded for them to leave him alone. He told police he was detoxing
from painkillers prescribed for chronic back condition, had diarrhoea, was ‘vomiting blood’ and very weak.
CCTV footage showed that police persuaded John to open his door and pulled him from his property. Six
police officers held him to the ground, beat him multiple times with an extended baton, sprayed him with
pepper spray and verbally abused and taunted him. John is too scared to ‘cause trouble’ and make a
complaint against the police.

The vast majority of police officers who interact with people experiencing mental illness and when doing
welfare checks, do so professionally with appropriate care. However, cases like John’s demonstrate the
importance of police accountability given the considerable power they hold over people in the community
and how harmful it is when this power is abused. For police and the criminal legal system to have integrity,
there must be an independent system of complaints to investigate allegations of police misconduct.
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The overlap between family violence and mental illness was explored during the Royal Commission into
Family Violence. It found that 40 per cent of men, and between 50 and 90 per cent of women accessing
mental health services have experienced family violence. For men it was predominately childhood sexual
abuse; for women they experienced childhood sexual abuse and other forms of family violence. 38
The complexity is further exacerbated with police responses to the complex problem. Recent research has
found that the primary aggressor of family violence is misidentified by police in as many as one in 10
incidents.39 Misidentification is more likely when a woman has a mental illness.40 Criminalisation of mental
illness, particularly in victims of family violence, compound the vulnerability of women already under
significant stress. It also profoundly undermines confidence in policing among survivors of family violence.
Recent primary research from the Women’s Legal Service Victoria41 over a five-month period found that
when a Family Violence Intervention Order was taken out against a woman, it was mistaken in 58 per cent of
cases.42 That is, the police had misidentified the woman as the family violence perpetrator. Of these, 40 per
cent disclosed they were already suffering from a psychological illness. This included depression, anxiety, bipolar disorder, and suicidal thoughts.43 Her existing mental illness and distress can be dreadfully
compounded when her partner has committed family violence and then succeeds in turning the protective
and punitive resources of the state against her, instead of him, very commonly by weaponising her illness.

“Officer, she’s psychotic/crazy” are among phrases that Women’s Legal Service duty lawyers routinely note
in police Family Violence Invention Order application narratives, to the extent that they have become a red
flag for misidentification. Wounds such as scratch marks and bites, which women commonly inflict when
they are defending themselves from strangulation, are proffered by the actual aggressor to police as
evidence of her ‘psychosis’. His post-violence, effusive expressions of concern for her mental health are
among perpetrator strategies to draw attending police into a collusive relationship with him, against her.
Academic research bears out the challenge that women with mental illness, or who appear other than as the
‘ideal victim’: who yell, are otherwise aggressive, or hostile to police when they arrive, and “are the ones who
will continue to face arrest”.44 This occurs even at times when they most need police protection, and
referrals to support services (usually including mental health, housing and family law advice).

Woman wrongly identified as primary aggressor by police as a result of mental illness
Jane is a 35 year old communications professional and first generation migrant. Jane was admitted to the
psychiatric mother-baby facility when her first child was born. She was suffering post-natal depression
and in severe pain from a caesarean section when her partner Mark’s abuse escalated, including threats to
kill her parents.
Over the next five months, their arguments became more heated. On the night of the last incident, during
an argument, Mark got out of bed to hit Jane hard twice across the head, while she was feeding the baby,
saying “the police won’t see these marks because I hit you over the head”. Jane fought back, using a blunt
pen to stab mark in the arm. Mark took her keys and phone, and called the police.
Jane recalls, “I could hear him telling them that I had been drinking and that I was heavily medicated and
psychotic”.
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“When the policeman asked me to recount my story, I was very emotional, but I tried my best to articulate
that my partner had hit me first, without trying to sound like a child. The policeman said, “well, if he hit you
first, why didn’t you call police? I could hear you screaming when your partner was on the phone to us”,
making out that I was just another crazy screaming female. I replied that I couldn’t call because my partner
hid my phone. I later confirmed that my partner didn’t tell police that he had hit me at all”.
The police took Jane to the station, in the back of their police wagon, leaving the baby strapped into a
stroller at home while Mark remained locked in the bathroom. Police actions compounded her existing
post-natal anxiety: “As they escorted me out of my home, I was screaming out to my partner “she needs to
be fed, she needs a bottle, please give her a bottle”. The police then made me put my baby in her pram,
buckle her in and leave her there. I’d never left my child before – it was gut wrenching”.
Police photographed Jane and took and searched through her belongings.
“I was crying and repeating to myself that I was not a criminal; that my partner hit me first, but no one looked
up at me or spoke to me. I was then escorted to a room that was graffitied, with a chair and a table bolted to
the ground. The policeman then locked the heavy door behind me.”
Later that night police escorted Jane home so she could collect her baby and her belongings. They had
determined she was the primary aggressor, so she was excluded from the house.
“I went back to my parents’ home with my baby and have continued to reside there ever since. My ex-partner
and I have now separated, after police removed me from the house. What if I had nowhere to go? What
would I have done? Some women have no family or friends, where would they have gone? And with a baby
as well? I will never call police again if I need protection. They have destroyed my belief in the system, and
quite frankly, I’m scared of them.”
In some senses, Jane was fortunate, and able to tap into the significant support around her. At the third
court hearing, following Women’s Legal Service duty lawyers’ advocacy, police agreed to withdraw their
application against her.

40. Fund and implement in full the recommendations of the Parliamentary Inquiry into External
Oversight of Police Corruption and Misconduct in Victoria, including creating a new Police
Corruption and Misconduct Division of the Independent Broad-based Anti-Corruption
Commission (IBAC) to investigate complaints of police misconduct.
41. Require police attending family violence incidents to follow the existing Risk Assessment and
Management Report (L17) prompts in relation to mental health when assessing safety and risk
of harm, and facilitate mental health, rather than criminal, responses to people experiencing
family violence.

14
END CRIMINALISATION - FEDERATION OF COMMUNITY LEGAL CENTRES
Submission to the Royal Commission into Victoria’s Mental Health System – Paper three of three

Fewer than half those who experience a mental illness will access services in any year. 45 While many people
recover without treatment for serious mental illness, many cannot access the right treatment for them at the
time they need it, due to chronic underfunding. While national funding of mental health services between
2012 and 2016 grew on average 0.7 per cent, Victoria’s funding decreased by 0.3 per cent: Victoria now
spends $197.30 per person - the lowest rate in Australia, with the national average expenditure being
$226.52.46
Currently, the Department of Health and Human Services does not collect data on the unmet demand. 47 From
community legal centres’ perspective, we see people who are unable to access the services they need; selfmedicating with alcohol and other drug dependency, which can increase their risk of interaction with the
criminal system.
We know that drug and alcohol abuse or addiction is linked to mental illness. 48 Long-term addiction is linked
to anxiety, depression, paranoia and other mental illness. Conversely, people with a mental illness such as
anxiety, depression and personality disorders are the most vulnerable to addiction. 49
As Vic Health notes, ‘Co-occurring substance use is common rather than exceptional among people with
serious mental health problems and disorders’. This is for a range of reasons, including an inclination to selfmedicate and to try to cope with the difficulties of living with serious mental illness.50
Often people with dual diagnosis have experience of a range of challenging life events and circumstances,
like a history of sexual or physical violence, institutionalisation, child removal, stigma, unemployment,
criminal record discrimination and acquired brain injury. For people with such complex needs, they often end
up in crisis, relying heavily on emergency and acute care. Mainstream early intervention services and delivery
models are often difficult for them to engage with. This is amplified as some providers require a person to be
clean of alcohol and other drugs before services are provided.
People with mental illness and alcohol and other drug problems often experience a range of legal problems,
including offences related to being homeless and those that might relate to their drug dependency.
Often the legal issues build up before a person must address them. The intersection of mental health
problems and dependency on alcohol and other drugs, led to the creation of Drug Outreach Lawyer programs
run by Fitzroy Legal Service and St Kilda Legal Service. These specialist lawyers know that for people with
dual diagnosis, the accumulation of a number of minor charges can lead to incarceration.
Working closely with primary health services, needle syringe programs and rehabilitation facilities allows the
specialist lawyers to identify, prevent and address legal and social issues before problems escalate. This
leads to better social health outcomes for people in most need. Fitzroy Legal Service’s submission to this
Royal Commission outlined Toby’s story, showing the benefit of integrated drug outreach support model.51
Also located in St Kilda is First Step, a wrap-around addiction and mental health outpatient clinic with a fully
integrated legal service.
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The difference drug outreach lawyers make
Fitzroy Legal Centres specialist drug outreach lawyer met Toby (a pseudonym) when he was using the
Medically Supervised Injecting Room.
Toby was homeless and used drugs. As a result, he had a number of criminal charges before the
court. Toby had been homeless for some time, was experiencing significant issues due to a psycho-social
disability and drug dependence, and had not seen anyone about his growing legal issues.
The charges had been going through the system for some time, and the effect of not having those matters
finalised put Toby at further risk of being remanded into custody.
Having the drug outreach lawyer onsite and embedded in the service delivery of the Medically Supervised
Injecting Room enabled the following outcomes:
1. Toby could see a specialised community drug outreach lawyer about his problems through a
health service he trusted;
2. Being provided in a healthcare setting and with people skilled in needs of people with alcohol and
other drug dependency, Toby’s needs were treated holistically, achieving targeted referrals for
support services that would benefit him;
3. When Toby was ultimately remanded in custody for further offending, he had a community drug
outreach lawyer to call for help.
Having legal assistance and representation changed Toby’s trajectory. Without legal representation, Toby
would have likely ended up as one of the many people with a mental health issue in Victoria’s prisons.
Instead, his community drug outreach lawyer helped him into supported housing, so he finally had a home
to live in. Having a home was influential in ensuring he did not receive a custodial sentence. Instead, he
received a good behaviour bond, allowing Toby to rebuild his life.

First Step Legal
With a focus on physical, mental and social wellbeing, First Step have built community trust and a
reputation for compassion and excellence over their 17 years of serive.
The health-justice partnership was conceived with the understanding that legal issues create stress. This
stress can lead to ill health and pose a significant risk of compromising rehabilitation and destabilising
the recovery of those dealing with mental health and addiction issues. This is detrimental not only to the
individual, but also to the wider community, with the associated implications of relapse, mental health
deterioration and a heightened risk of reoffending.
The First Step Legal model is more than a co-location of services. It involves an integrated and
coordinated approach to supporting people dealing with mental health and addiction issues. Integrating
legal services into a healthcare setting not only provides a direct referral pathway between health
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professionals and legal practitioners but also contributes to better legal and health outcomes for our
clients.
First Step Legal ensures that clients are well informed about the legal process throughout the
proceedings, to enable them to make informed decisions. Treating professionals are advised of the status
of the proceedings at each stage of the process, to ensure that the client receives adequate support
throughout the stressful period.
First Step Legal works collaboratively with the treating professionals to help stabilise and support clients
in their recovery and achieve court dispositions that support the clients’ ongoing treatment and recovery in
the community.

42. Provide greater funding to community mental health services to work with people experiencing
mental health issues and provide wrap around support.
43. Support and expand existing integrated health and legal services that meet complex and
interdependent needs, including alcohol and other drug dependency for those experiencing
mental illness.
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People experiencing mental illness face increased barriers in navigating the court system. Courts do not
function in a manner that allows persons experiencing mental illness to engage in the process and
effectively access justice.
Evidence shows that therapeutic courts reduce recidivism, leading to better community outcomes and
reduced costs to the community that would otherwise be spent on prisons.52 The Victorian Ombudsman’s
report recommended expanding successful models in Victoria including: the Drug Court of Victoria, the
Assessment and Referral Court (ARC), Court Integrated Services Program (CISP), the Neighbourhood Justice
Centre, the Koori Court and the Criminal Justice Diversion Program.
Evaluations of these models have shown they are effective in their recovery based approach, addressing the
underlying mental health and other issues that cause the offending.
The ARC is a designated court list for people with mental illness or cogitative impairment that assists in
addressing underlying offending through treatment and support. An independent internal Department of
Justice and Regulation evaluation showed a return on investment between $2 and $5 for every dollar. 53
The Neighbourhood Justice Centre provides a place-based problem solving approach to reducing
interactions people with multiple disadvantages have with the criminal system in the City of Yarra. The
Neighbourhood Justice Centre has a 25 per cent lower rate of reoffending than other Magistrates’ Courts, 54
and reduced crime in the Yarra area by 31 per cent (largely a result of a fall in property crime)55
The Drug Court assists a person to address the causes of offending, including providing recovery support for
existing mental health conditions and reducing their drug dependency: the reoffending rate decreased by 34
per cent within the first 24 months.56 KPMG’s evaluation of the Drug Court estimated that the cost of
participating for two years was $26,000 per person compared to two years of imprisonment of $197,000,
providing a far better outcome for the individual and the community as a whole. 57
The efficacy of these models has been stifled by the limited accessibility of the programs. For example, ARC
is only available at the Magistrates’ Courts in Frankston, Latrobe Valley, Korumburra, Melbourne and
Moorabbin. To effectively support people experiencing mental illness and addressing the underlying factors
that may contribute to their offending, there is a need to expand and increase access to these and similar
programs, particularly in regional Victoria.
Koori Courts have improved the participation of Aboriginal communities in the administration of law and
allowed for a more culturally appropriate setting. The Courts have proven an effective way to reduce
recidivism and improve Aboriginal wellbeing through increasing awareness of culture and community. 58
Expanding the reach and capacity of therapeutic courts must be done in tandem with increasing community
support and therapeutic services. To ensure everyone in Victoria who needs it has access to therapeutic
justice will take time to do effectively. To complement this goal, immediate support should be given to new
and existing integrated support services that work alongside courts and are assisting people with mental
health and complex life issues stay out of prison. An example of these programs and services are
highlighted below.
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Maryborough Therapeutic Justice Project
People in rural and regional areas are at particular risk of poor mental health outcomes, due to reluctance
to seek help, or ‘rural stoicism’.59 If they do seek help, availability to local services makes access to
mental health care difficult. The disadvantage is further overlapped, when people with mental health
conditions are also at greater risk of contact with the criminal justice system.
In Maryborough, the Loddon Campaspe Community Legal Centre found that people experiencing trauma,
mental health, drug and alcohol and related health issues were getting caught up in the
criminal justice system for breaches of intervention orders, assaults, damage to property, or minor
possession.
For criminal matters, when the Court afforded a client a deferred sentence so that they could get
appropriate legal or social supports (including a Mental Health Plan), the client would often not know
where to go to access these services locally. Support services may be based outside of Maryborough
in Bendigo or Ballarat, both 70 km away. The difficulties of getting to these services meant people were
not only missing out on the support they needed, but could also be breaching court orders or
perceived as not taking orders seriously.
Overcoming this rural access to justice barrier, Loddon Campaspe Community Legal Centre established
the Maryborough Therapeutic Justice Project, working in partnership with Maryborough District Health
Service to assist clients to access counsellors, housing supports, family violence counsellors, grief and
loss counsellors, and other local supports.
Because of this service, now people with mental health issues who appear before the
Magistrates’ Court in Maryborough, or are on judicial monitoring (as part of their Community Corrections
Order), are supported to engage with local therapeutic interventions to assist them meaningfully
address the health needs underlying their legal issues.
While only new, this project, if it continues to be supported with sustainable funding, has the potential
to change the trajectory of clients with mental health issues who are in contact with the criminal justice
system in Maryborough. Currently the project is funded for one year by the Victorian State Government
through the Integrated Service Fund.
The project shows the benefit of working with local communities for place based therapeutic solutions.

Law and Advocacy Centre for Women
The Law and Advocacy Centre for Women (LACW) combines legal advice and representation for women,
with a commitment to holistic and preventative case management and engagement with therapeutic
services. Their model draws on the experience and a growing body of research around legal best practice
to craft a centre dedicated to long term and achievable solutions for women in the community. LACW
provide specialised representation for women in the areas of criminal law, infringements and victims of
crime assistance tribunal applications, alongside in-house case management, to ensure the reasons for
offending are addressed, and the risk of reoffending minimised. This assistance and early intervention
addresses issues that frequently predicate poverty and criminal offending, such as financial stress,
alcohol and drug issues, mental health and homelessness.
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44. Implement the Victorian Ombudsman recommendation 60 to expand current therapeutic court
based interventions to make them available to all people who would benefit from them and
ensure they are accessible across Victoria. Ensure the increase in therapeutic court capacity is
coupled with a commensurate increase in capacity and availability of support services
connected with the programs.
45. Support integrated services linked to local Magistrates’ Courts to provide therapeutic support
for people involved in the justice system, particularly in rural and regional areas; and ensure that
culturally appropriate services are provided for Aboriginal people through funding Aboriginal
Community Controlled Organisations.

Diversion is beneficial to offenders and their mental wellbeing. It allows people to receive crucial counselling
or rehabilitative services, rather than a criminal record.
Diversion is a meaningful way to contribute to the future mental wellness of offenders and can increase their
opportunity to live healthy lives, as they are linked with relevant services and will not carry the stigma or
discrimination of a criminal record, providing them better chances of being gainfully employed and
accessing safe and stable housing. Diversion is effective: of 100 participants, only 0-7 per cent would be
convicted of a subsequent offence within 12 months of starting a diversion program.61 However beneficial
diversion is, it is not always provided to those who need it most.
In Victoria, it is police and the prosecution, rather than the magistrate, who have discretion as to who
receives diversion and who does not.62 This could be the reason why Victoria has the lowest diversion rates
for young offenders in Australia.63 The proportion of young people diverted in Victoria is less than half the
proportion of young people being diverted in all other states.64 Aboriginal youth fare even worse: they are half
as likely to be diverted as all other young Victorians.65
The Magistrates’ Court of Victoria’s internal review of diversion programs formed the view that ‘diversion
should be available at the instance of a magistrate and not initiated by notice of a member of Victoria police.’
It further held that diversion should not be subject to veto by the prosecution.66
Reviewing the current diversion guidelines and policies to ensure they are fair and transparently applied
would benefit many people with mental health conditions. Additionally, the removal of limiting police and
prosecutorial powers would allow the courts to consider all the circumstances before them, including the
mental health of the person, as to whether diversion should be issued.
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46. Broaden the availability of diversion, including by removing police only initiations and
prosecutorial veto powers in the Children’s and Magistrates’ Courts, to ensure decisions to
grant diversion are fair, consistent and accountable.
47. Increase access to, and the quality of, diversion programs that are culturally appropriate and
available to people in rural and regional areas.

Getting your life back on track after a criminal conviction can be hard. This is amplified for those who have
experience of mental illness, who may already find seeking employment difficult.67
When every second person entering Victoria’s prison has a mental illness, 68 looking at what happens next to
assist people released from prison and help them manage their mental illness, recover and thrive, is
important. This requires considering the impact and stigma that having a criminal record creates.
Victoria is the only state or territory that does not have a spent conviction scheme, which would allow for
certain offences to be cleared from a person’s criminal record after a period of not offending.
Increasingly, criminal record checks are being used as de-facto assessments of someone’s character and
morality by potential employers and others. This is both inappropriate and unfair. In 2011, Victoria Police
carried out 493,20069 criminal record checks. In 2018, that number was 716,768.70 By comparison, Victoria
Police processed only 3,500 criminal record checks in 1993.71 A spent convictions scheme would help
reduce this practice occurring, and remove one of the layers of discrimination people with mental illness can
experience.
A spent convictions scheme would benefit people with experiences of mental illness get their lives back on
track, allowing them to find well-paid permanent jobs, volunteer in the community, and travel.
Allowing short sentences to be spent quicker than longer sentences, would recognise that many people with
experience of mental illness get trapped in the criminal system on short sentences for relatively minor
offences related to homelessness and poverty, or personal drug dependency, and allow them to get their
lives back on track sooner.

48. Implement a graduated spent convictions scheme in Victoria that is fair and proportionate to
the level of offending, and the age of the person.
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To prevent mental illness in adults, one of the best things we can do is to keep young people out of the
prison system; improving their outcomes in life. A child forced into the criminal system is less likely to
complete their education or find employment, and more likely to die an early death.72
Prison is fundamentally the wrong place for a child to receive the appropriate care and assistance to help
them build a stable and positive future. Young people drawn into the criminal legal system have significantly
higher rates of mental health disorders and cognitive disabilities compared with the general youth
population; and higher rates of co-occurring mental health disorders and drug or alcohol disorder. 73
The younger a child enters the prison system, the higher chance they have of reoffending.74 Australian
research suggests that these multiple factors, when not addressed early in life, compound and interlock to
create complex support needs.75 How we address social determinants of health and work with young
offenders to address underlying systemic issues will do more to prevent future offending than putting
children in prison. Addressing the causes of offending, such as out-of-home care and unstable housing
environments, and supporting young people’s mental health and wellbeing, will provide a better outcome for
all children in Victoria, and should be our priority.
In the last five years, the number of children (10-17 years old) held in Victorian prisons on remand has
doubled: from 37 children per day to 69 per day.76 Young Aboriginal and Torres Strait Islander people are 23
times more likely to be held in prison prior to sentencing than non-Aboriginal and Torres Strait Islander young
people.77 Increasing the number of young people in prison will result in poor mental health outcomes for the
young person, their families, and Victoria as a whole.

The 2019 Sentencing Advisory Council report ‘Crossover Kids: Vulnerable Children in the Youth Justice
System’ highlighted the over-representation of children in out-of-home care in the criminal legal system. Of
children sentenced or diverted in the Children’s Court in 2016-17, 38 per cent of the 5,063 had a history with
the child protection system.78 These figures show a staggering failure of the system to wholly address the
trauma of childhood abuse and neglect and treat children out of the home as a good parent would.
Children in out-of-home care face a higher risk of mental illness,79 homelessness and early parenthood80
which can compound existing mental illness or create it where it previously did not exist. Young people
transitioning from out-of-home care have poor emotional, social and financial support, 81 and are vulnerable
and disadvantaged.
Children in out-of-home care are at higher risk of coming into contact with police. 82 Regular childhood
behaviour should not be criminalised as a result of an over reliance on police to respond to incidents within
the child protection setting.83 This criminalisation of the behaviour of young and vulnerable children creates
a vicious cycle of disadvantage that can entrench children in the criminal legal system. 84
Aboriginal children are particularly impacted by the out-of-home care system. Aboriginal children are 12
times more likely to be in child protection and for 60 per cent of Aboriginal children who are removed from
their parents, mental health is the driving factor.85
Protecting children in out-of-home care is crucial to not only their wellbeing but assists in mitigating lifelong
institutional behaviours that can lead to substance abuse, homelessness and create patterns of
intergenerational abuse and/or out-of-home care.86
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49. Implement inter-agency protocols for children living in residential care units, so they are not
charged for criminal offences for conduct that would not be criminalised in the family home.
50. Increase mental health support for children in out-of-home care: prioritising their wellbeing and
addressing the gaps in social health and wellbeing for at risk groups.
51. Ensure that young people with a child protection background are not disproportionately
impacted because of lack of a home to be bailed to.
52. Provide long term and secure funding for Aboriginal Community Controlled Organisations to
develop tailored, flexible plans specific to the needs of each Aboriginal family with a child in outof-home care. This includes individual mental health plans that incorporate cultural support and
trauma informed care for both the child and the parents, especially Aboriginal mothers
experiencing family violence.

The prison system has a profoundly negative impact on children, who most often have themselves been
subject to trauma and abuse prior to prison. Prison practices such as isolation, strip searches and restraint
in particular, harm children and young people’s mental health, compounding and exacerbating existing
mental health issues or creating them where they did not exist previously, given that one third of children in
prison only experienced its onset once behind bars.87
Victoria’s age of criminal responsibility which imprisons children as young as 10 years old (grade 4) is the
one of the youngest in the world. 88 For children, prisons are particularly harmful for their mental health and
wellbeing, significantly increasing their chance of experiencing depression and risk of suicide. 89 Furthermore,
the younger a person enters the prison system, the higher chance the child has of reoffending: each year
prison is avoided, reoffending decreases by 18 per cent.90 Youth imprisonment is associated with higher
risks of suicide and depression.91

53. Raise the age of criminal responsibility to at least 14 years.
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Experiences of racism and racial discrimination can undermine the mental health and wellbeing of young
people in particular.92 Young people in a ‘Police and Community Perspectives’ study noted that they felt more
vulnerable in public spaces as a result of over-policing.93 This discrimination and presumption of deviance
can further isolate young people and increase their experiences of depression and anxiety.94,95
This increased interaction with police also makes them more likely to enter the prison system, which further
exacerbates mental health issues, affecting their ability to lead healthy and stable lives following
incarceration.
As a consequence of over-policing and systemic issues, approximately 50 per cent of the children in
Victorian youth prisons are of Aboriginal Torres Strait Islander, African Australian or Pacifica backgrounds.96
Aboriginal children are being diverted from prison at half the rate of non-Aboriginal children. 97
Victorian Aboriginal Legal Service reports on the harm caused to their young people through the criminal

system, including:


Over policing of Aboriginal children and young people;



Frequent use of isolation and lock downs;



Over-medication of young people in detention; and



Dislocation from family, community and culture. 98

54. Invest in culturally safe legal support and representation for young people and their families to
ensure access at the earliest opportunity.
55. Increase community legal education and outreach to culturally and linguistically diverse
communities to prevent unnecessary interaction with the justice system.
56. Commit long-term funding to ensure that the Victorian Police Koori Youth Cautioning Program
is implemented in all areas across Victoria.
57. Invest in culturally safe diversion programs run by Aboriginal Community Controlled
Organisations, to ensure that Aboriginal young people can access diversion.
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Our prisons are full of people who have experienced mental illness, and there are signs that the number of
people in Victoria’s prison system with experience of mental health conditions is growing.
According to the Australian Institute of Health and Wellbeing, approximately 60 per cent of people entering
Victorian prisons last year report to have been diagnosed with a mental illness, whereas 46 per cent of
people who were leaving prison reported a previous diagnosis.99 These statistics have yet to be confirmed
over a period of time,100 but if repeated, could show that Victoria is increasingly locking up people with a
mental health condition in Victoria.
The discrepancy in people entering and leaving prison with mental illness is not reflected across Australia.
Australia-wide, a similar amount of people enter prison as leave prison with a previously diagnosed mental
illness (40 per cent and 37 per cent respectively). 101
The growth of Victoria’s prison population are the effects of reducing access to bail, community correction
orders, tightening laws around parole and increased focus on custodial sentences.
Ultimately, growing the number of people who enter Victoria’s prison system increases the harm to people
who go to prison, and who on release have to rebuild and reconnect with their family and community and
face discrimination, which limits their ability to find housing and a job. Plus, nearly half (44 per cent) will
return to prison within two years - 102showing that the system is not effectively working to address the
causes of offending.

‘When remand is seen as the best or indeed only option… this suggests that initiatives and investments
in the community to address inequality and injustice are urgently needed’103
Victoria’s prison population increasingly consists of people who have not been sentenced. For the many
people caught up in the criminal system with a mental illness, a short period in prison is enough to interrupt
their treatment and undermine their health and wellbeing.
A snap shot of the prison population shows that on 30 June 2018, there were 3,186 Victorians in prison who
had not been sentenced: a 196 per cent increase over the last six years.104
Between 2012-2017, the number of men entering prison on remand almost doubled (3,803 to 7,474),
whereas those entering under sentence decreased by 29 per cent. 105 In 2017, 43 per cent of men were
released from prison without having served a sentence.106
The tightening bail laws have particularly impacted women: a daily snapshot of the prison population shows
that nearly half (42 per cent) of women in prison have not been sentenced.107
The doubling of the women’s prison population in the last five years is almost solely driven by the increase of
remand. 108 Eighty-eight per cent of all women entering prison do so on remand, 109 while the number of
sentenced women in prison has decreased by ten per cent since 2012. 110
Two-thirds of women held in prison on remand will be released from prison without serving any time under
sentence.111 That is, 870 women were in prison in 2017 without being sentenced, a four-fold increase from
2011.112 Nearly 69 per cent of them were mothers. One in five, that is 174 mothers, were the primary care
giver and separated from their child.113
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When we are considering the effectiveness of bail laws, it is worth looking at the types of crimes people are
being remanded in custody for. For women, the most common offence to be held in remand were property
offences, such as shoplifting, handling stolen goods, or motor theft.114 The next most common were drug
related offences.115 Ten per cent were on remand for breaching a court order, which is a 630 per cent
increase from five years ago. 116
Of women who are received in prison on remand:


1 in 4 were homeless prior to entering custody;



2 in 3 reported being victims of family violence;



2 in 3 reported using drugs daily; and



1 in 2 had not applied for bail.117

What this suggests, is that the confluence of environmental factors, such as homelessness and poverty, are
driving people to the criminal system, and particularly impacting their ability to access bail, rather than the
seriousness of the crimes they are alleged to have committed.
Women Transforming Justice, an integrated partnership with Fitzroy Legal Centre (which now includes
Darebin Community Legal Centre), has been working with women to assist them access bail. Their
experience shows that the main barriers to receiving bail are: lack of stable housing, mental health issues
and alcohol and other drug dependency. The underlying impact of family violence is prevalent in a majority of
cases.
Consideration should be given to the impact of the bail laws and how people with relatively low level
offending, and minimal risk to anyone but themselves, are getting caught up in the criminal system rather
than receiving a public health response.
Additionally, consideration should be given to the prison system as a whole. The increasing prison
population has amplified pressure on the entire system, limiting people’s ability to access services and
rehabilitative programs. This damages the mental health and wellbeing of those entering the system and
undermines efforts to reduce rates of recidivism or reoffending.
Further bail reforms are needed to ensure people are not getting caught up in the prison system
unnecessarily, focusing particularly on those who would not have otherwise received a custodial sentence
for the alleged offence.

58. The Royal Commission to review and make recommendations on Victoria’s current presumptive
bail laws and their impact on people experiencing mental health issues.
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The current bail and sentencing regime fail to recognise the impact of mental health crisis and poverty on an
individual. Many people on remand are there as a result of homelessness.118 Our centres see people being
denied bail if they do not have access to mental health support or a home. The laws are plugging a hole in
the system where people needing support and mental health care are being locked up for short periods. The
context of offending is always significant, but particularly for a person who experiences periods of mental
illness. Bail support programs may assist in addressing the underlying issues that contribute to offending
and increase a person’s chances of interacting with police.
Therapeutic bail programs may be set by the police or magistrates to address perceived needs of the
defendant. The Court Integrated Service Program (CISP) aims to improve the health and wellbeing of the
accused by providing support to access priority housing, drug and alcohol services and mental health
treatment. By providing referral and case management support prior to trial, the defendant’s risk of
undertaking activities, such as drug or alcohol use that may otherwise have resulted in remand is mitigated.

59. Increase funding for the Court Integrated Services Program (CISP) and other bail support
programs and expand availability across Victoria.
60. Increase availability of residential bail programs, including working with Aboriginal Community
Controlled Organisations to develop culturally safe residential bail programs.

Aboriginal Victorians are now imprisoned at 13 times the rate of other Victorians: 2,012 Aboriginal people
are in prison for every 100,000, compared to 152 people for every 100,000. 119
Forty-four per cent of Aboriginal people in prison have not been sentenced, compared to 35 per cent of
general prison population.120 Forty-one per cent of Aboriginal men, and 63 per cent of Aboriginal women, will
be released from prison without receiving a sentence. 121
The high rates of Aboriginal people in prison is largely due to broader systemic issues that begin in un-met
needs such as: socio-economics, lack of access to stable and safe housing122, and over-policing practices
and structural bias.123 72 per cent of Aboriginal men and 92.3 per cent of Aboriginal women in custody have
a persisting diagnosis of mental illness.124
Conflicts between Aboriginal and Torres Strait Islander culture and standard bail conditions, such as
exclusion zones, non-association orders and curfews can further impact upon their mental health and
wellbeing by increasing isolation which may lead to exacerbated mental health issues. 125
Victorian Aboriginal Legal Service reports that key reasons why Aboriginal people are being denied bail relate
to the lack of access to stable and safe housing, and limited availability of Court Integrated Services
Programs (CISP) in regional areas where many Aboriginal people live.
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Aboriginal people are less likely to apply for bail than non-Aboriginal people.126 Increasing the availability of
culturally appropriate legal representation for Aboriginal people at bail hearings would be a significant step in
addressing the disproportionate rate of imprisonment and ensuring Aboriginal people are connected with
culturally appropriate services to reduce their denial of bail on grounds such as lack of accommodation or
support.127
In 2010 following a Victorian Law Reform Commission (VLRC) report on bail,128 the Victorian government
implemented Section 3A, a unique provision of the Bail Act 1977 (Vic), in consideration of issues that arise
due to a person’s Aboriginality, including cultural background, ties to family and place, and cultural
obligations.
A 2013 study found that the provision set out in Section 3A of the Bail Act was consistently under-used.129 To
remedy this, Victorian Aboriginal Legal Service has advocated for greater training and guidelines on the
section’s use.130 The Australian Law Reform Commission has adopted this advice and recommended
guidelines should be developed with Aboriginal organisations on the application of Section 3A of the Bail Act,
alongside cultural sensitivity training to be provided for Victorian police, court registrars, magistrates and bail
justices.131

61. Increase availability of culturally appropriate bail programs, such as Koori Court Integrated
Service Program workers, particularly in regional areas.
62. Ensure Aboriginal and Torres Strait Islander people have access to culturally appropriate legal
assistance through the Victorian Aboriginal Legal Service and Djirra.
63. Develop guidelines and culturally sensitive training on the application of Section 3A of the Bail
Act 1977 (Vic), as recommended by the Australian Law Reform Commission.

People serving short prison sentences for low level offences, are less likely to be able to access much
needed mental health support and rehabilitative programs that allow them to address the underlying factors
that may contribute to their offending, as a result of increased demand for these services and long wait
lists.132
Short sentences particularly impact women, and people who experience poverty and discrimination, as often,
the short prison sentences relate to low level theft and drug offenses related to personal drug dependency.
In the United Kingdom (UK) a Parliamentary Committee found ‘Short sentences were wasteful and plunged
women into further chaos, as even a brief spell in custody often led to a loss of accommodation,
employment and custody of children.’133 Most women who are in Victoria’s prisons enter on remand and do
not receive a sentence.134,135 Of those who are sentenced, 84 per cent of women sentenced for a crime were
released after serving less than 12 months in prison (542 women). One in five were released after a
month.136
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Of the remanded population, we know one in five are primary carers. This means too often, mothers are
being separated from their children for relatively short periods in prison. The impact this can have on the
mother’s and child’s mental health is profound.137 It also creates intergenerational harm, with children put in
out-of-home care more likely themselves to end up with mental illness, addiction and in prison. 138
Additionally, shorter sentences can also address the disproportionate rate of incarceration of Aboriginal
people. Aboriginal people are more likely to be in prison for less serious crimes and for shorter sentences: 35
per cent who serve sentences serve less than a year (compared to 25 per cent of non-Aboriginal people).139
In recognising the harm that short stints in prison can do to a person and its impact on the likelihood of
reoffending, there has been an increasing move in the UK to abolish short sentences. Scotland has
introduced a presumption against short sentences of up to three months. A recent proposal has been
debated by the UK Ministry of Justice to create a presumption against sentences up to 12 months and to
abolish all sentences shorter than six months. 140 The research pushing the move is that a reduction in short
sentences will reduce reoffending and allow for assistance to be provided in the community, rather than
separating communities and families in prison.141
Currently, 58 per cent of people sentenced in Victoria would spend less than six months in prison, 13 per
cent under a month. Seventy-seven percent of sentenced people spend less than 12 months in prison. By
abolishing sentences of less than six months’ duration, 3,703 people, a majority with mental illness, would
avoid interaction with the criminal system. An assumption against prison sentences under 12 months would
prevent another 1,222 people coming into contact with the prison system. 142
When nearly half of the Victorians who go to prison will return in two years, doing something to stop the
cycle before it begins makes sense.143 By reducing the number of people who interact with the prison system
and putting resources in the community to drive a recovery led health response, we can stop people getting
trapped by the system and increase the wellbeing of Victorians as a whole.

64. Introduce a presumption against custodial sentences of less than three months.
65. Review the impact of short sentences and consider the creation of a presumption against
sentences under six to 12 months.
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The very high number of people in prison is seeing people failing to gain access to mental health care in
prison.
The Victorian Ombudsman144 and the Auditor General reports in 2014145 reflect the chronic shortage of acute
medical beds in Victoria’s prisons. The State Government has invested in more beds since these reports.
However, growth in acute beds has not kept up with the dramatic increase in prison population.
Prison compounds trauma for people who have already experienced enough: limits and delays in counselling
services, lack of continuity of medicine, under-medication, over-medication, use of solitary confinement,
inappropriate delays for requests for mental health response, and a lack of communication of mental health
treatment – are a list of concerns Djirra reports from their experience of working with Aboriginal and Torres
Strait Islander women within the prison system. 146
Mental Health Legal Centre reports on the inadequacy of mental health services within prisons to address
the high level of trauma, including experiences of childhood abuse and neglect and family violence, that
people in prison experience. They make an important point about the mental health care support for men in
prisons, often forgetting that many men in prison were also victims of abuse as children.147 For both men
and women, too often group sessions and other sessions, can be triggering and there is not enough regular
individualised psychiatric and psychological care to assist a person recover safely. 148
Victoria’s mental health system should be targeted to keep people who experience mental illness out of
prison, and ensure they receive appropriate recovery-led support in the community. Where people are in
prison who have experienced mental illness, the priority should be on ensuring a system that drives recovery,
which necessarily means adequate and responsive mental healthcare support that addresses the needs of
the person. Mental health care in prison should be regular and consistent and available to all those who need
it, whether they are on remand or short sentences. It should be integrated with services outside to allow
recovery to continue upon release from prison.
To ensure people in prison are empowered to tackle their own health and other needs, integrated social and
legal help in prison, ensures better outcomes. Community legal centres, including Mental Health Legal
Centre, Djirra, and the Victorian Aboriginal Legal Service run vital services in prison. However, they are often
funded short-term: for example, the significant wrap-around support Djirra runs in the Dame Phyllis Frost
Centre that helps empower Aboriginal women to walk away from violence and attend to their mental,
physical and spiritual wellbeing, will stop in December 2019 without further funding.
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Inside Access Project
The Mental Health Legal Centre (MHLC) provides a unique service to women in prison at the Dame Phyllis
Frost Centre (DPFC). Evolving to meet women’s needs, MHLC have developed education sessions and
clinic-based legal and social work services that provide holistic services. The team consists of a general
lawyer and co-ordinator, a child protection lawyer, a family violence and victims of crime lawyer, a
specialist fines lawyer and a social worker. This allows for targeted and tailored solutions and supports to
the complex and interdependent issues that arise for women experiencing mental health issues and
criminalisation.

To better understand how the mental health system works in Victoria’s prisons and the impact of prison on
people’s mental wellbeing, community legal centres urge the Royal Commission to engage directly with
people in prison to let them tell their stories in a confidential and safe way, with particular attention given to
ensuring that Aboriginal voices are heard directly, in culturally safe spaces.

Too often, people leaving prison are not connected with appropriate community-based mental health
support. Chronic under-funding of the community mental health system means wait lists are lengthy, or
people may not be seen at all. This results in a failure to build on any support and treatment they may have
received in prison.
Holistic transitional support, such as housing, health and employment, is essential to helping people re-enter
the community. Evidence indicates that providing people with transitional support when leaving prison is
four times more likely to reduce reoffending within two years of release. 149 People who have at some point
been diagnosed with a mental illness have an increased likelihood of experiencing substance misuse issues,
reoffending and poorer health outcomes in the six months following release from prison. 150 Providing
appropriate support can prevent this trajectory.

66. Ensure access to appropriate mental health support and treatment in prison. Any increase in the
number of people in prison should see a commensurate increase in access to services.
67. Provide adequate and ongoing funding for programs provided in prison that work, such as those
delivered by Djirra and the Mental Health Legal Centre.
68. Provide adequate funding to connect people exiting prison to community-based mental health
and holistic transitional support services.
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