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Tuesday, April 14, 2020 

 

VIA CERTIFIED U.S. MAIL, FAX (916-323-5341), & E-MAIL 

(Xavier.Becerra@DOJ.CA.Gov) 

 

Attorney General Xavier Becerra 

Office of the Attorney General  

1300 “I” Street  

Sacramento, CA 95814-2919 

 

Bureau of Firearms Chief Brent Orick 

California Department of Justice  

P.O. Box 820200 

Sacramento, CA 94203-0200 

 

Regarding:  Unlawful DOJ Regulation & Enforcement Practice 

   Urgent Demand to Cease and Desist 

 

 

Dear Attorney General Becerra, Department of Justice, and Bureau of 

Firearms Chief Orick: 

 

We write you today on behalf of a coalition of organizations and their 

California members regarding recent actions you have taken that prevent 

legally eligible firearm and ammunition purchasers and transferees from 

taking possession of their property as they are entitled under law, and 

unlawfully modifies state law regarding Dealer’s Record of Sale (DROS) 

firearm releases. Given the circumstances, we wanted to make you aware of 

these important and urgent issues to provide you with a reasonable 

opportunity to take corrective actions and avoid unnecessary litigation.  

 

In a recent publication to the DROS Entry System (DES), your 

Department of Justice (DOJ) and Bureau of Firearms (BoF) have unlawfully 

modified State law regarding firearm and ammunition releases by posting a 
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notice (the Notice), that is and contains a new regulation and enforcement 

practice, which states: 

 

Under Penal Code section 28220(f)(4), the 

Department of Justice (DOJ) has up to 30 days to 

complete background checks on purchasers of 

firearms and ammunition. Prior to the COVID-19 

pandemic, DOJ typically completed these checks 

within Penal Code Section 26815(a)’s 10-day waiting 

period. COVID-19 protective measures have 

impacted the ability to increase the personnel 

resources in the DROS unit to address the recent 

sustained increase in firearms and ammunitions 

transactions without compromising the health and 

safety of our employees and the community. As a 

result, firearms and ammunition dealers and 

purchasers should know that as DOJ employees 

continue to perform the statutorily required 

background checks throughout the COVID-19 

pandemic, circumstances may compel that 

background checks are completed after the 

expiration of the 10-day waiting period. DOJ will 

continue to strive to provide the best service and 

complete these checks in the shortest time possible. 

 

While your Notice—a patent expression and confession of an unlawful 

underground regulation and enforcement practice1—gets points for creative 

writing, it fails as a matter of law.  

 

As you know, only “[i]f the [DOJ] ascertains the final disposition of the 

arrest or criminal charge, or the outcome of the mental health treatment or 

evaluation, or the purchaser’s eligibility to purchase a firearm . . . after the 

waiting period described in Sections 26815 and 27540, but within 30 days of 

 
1 See, e.g., Doe v. Becerra, 20 Cal.App.5th 330 (Cal. Ct. App. 2018). 
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the dealer’s original submission of the purchaser information to the 

department pursuant to this section” may the DOJ take additional actions (and 

time) to further investigate that purchaser’s questionable record, and thus 

attempt to deny release. And release can be denied only if they are “prohibited 

by state or federal law.” 

 

On one hand, the State of California and you have significantly 

increased the costs to and burdens upon firearm and ammunition purchasers 

in California. In addition to increased regulations and costs,2 firearm and 

ammunition purchasers and owners in California have faced increasing delays 

and other systemic failures.3  

 

On the other hand, the quality and availability of services provided by 

you continue to rapidly decline because, at least in part, you do not treat the 

right to keep and bear arms as a real right that applies against you. And this 

is not a mere hypothetical slippery slope we find ourselves on today—yours is 

an outright free-fall of incompetence, deliberate indifference, and animus 

towards the right to keep and bear arms and those who would exercise it.4  

 

To be sure, “[n]ot all DROS applications go to the processing queue for 

an analyst to review. . . . If a DROS application has been checked by all of the 

 
2 See, e.g., “Regulations: Dealer Record of Sale (DROS) Fee (Emergency),” 

online at https://oag.ca.gov/firearms/regs/drosfee. 

3 See, e.g., Rhode v. Becerra (S.D. Cal. No.: 18-cv-802-BEN) and Sharp v. 

Becerra (E.D. Cal. No. 2:18-cv-02317-MCE-AC). 

4 “Importantly, [DOJ’s] own policies can support a finding of deliberate 

indifference.” Sharp v. Becerra, MEMORANDUM AND ORDER [DENYING MOTION 

TO DISMISS], 393 F. Supp. 3d 991, 998, (E.D. Cal. 2019). 
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databases, and there are no hits or matches found in any of the databases, then 

that DROS application is considered ‘auto-approved’ and is not put into any 

queue for a CIS Analyst to review.”5 “Approximately 20% of all DROS 

applications are auto-approved and do not go into the DROS application queue 

for review by a CIS Analyst. ”6   

 

If you simply complied with the State’s laws—rather than tried to twist 

them to fit your policy preferences and horribly defective systems and 

processes—it would likely significantly reduce firearm and ammunition 

transaction backlog and the corresponding labor required to perform your 

legally required duties in the time established in black-letter law.  

 

Not only does your Notice and enforcement of it violate statutory law, 

they also violate the fundamental, individual right to keep and bear arms as 

well as due process. But this shouldn’t be news to you. Penal Code section 

28220(f)(4) was itself enacted to cover for prior such abuses, after the 

Department of Justice was sued over rampant delays in processing firearm 

purchase applications. (Assembly Bill 500, 2013 - 2014 Reg. Sess.)  

 

Indeed, DOJ and BoF staff have encouraged and facilitated the State in 

its design, development, implementation, maintenance, and enforcement of 

California’s increasingly complex regulatory scheme—including the 

implementation Penal Code section 28220(f)(4) after the they were caught red-

 
5 Silvester v. Harris, FINDINGS OF FACT AND CONCLUSIONS OF LAW, 41 F. Supp. 

3d 927, 952 (E.D. Cal. 2014). 

6 Id. at 953. 
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handed violating the rights of its residents and failing in its duty to timely 

process firearm applications.  

 

According to then-Assistant Chief for the DOJ Bureau of Firearms, 

Steve Buford, “Problematic or unresolved criminal history records are rare, 

about 1 percent of all applications. For the January through August 28, 2013 

period, the Department processed 626,307 DROS applications, denied 4,835 

and delayed 7,293.”7  

 

And “[a]s of March 31, 2019, the Department finished investigations for 

all 20,721 cases of the historical backlog.”8 Apparent progress on clearing APPS 

backlog and recordkeeping must too surely help reduce the number of 

‘problematic’ records DOJ staff encounters.  

 

With all of the DOJ’s increased budget, revenues, taxes, and fees, not to 

mention technological advances and seeming success in clearing APPS 

backlog, we cannot help but hope that such “problematic or unresolved” records 

are still as, or more, rare. So why, then, are so many transfers of 

constitutionally protected items being delayed, and denied by same, by an 

unnecessary and unlawful policy and practice as reflected in the Notice?  

 

In the United States, the default state is the presumption of liberty. 

Your unlawful and unconstitutional policies and practices being enforced 

 
7 Declaration of Steve Buford in Support of Opposition to Petition for Writ of 

Mandate, Schoepf v. Lindley, Fresno Superior Court case no. 13CECG01132. 

8 Armed and Prohibited Persons System (APPS) 2019 Annual Report, online at 

https://oag.ca.gov/sites/all/files/agweb/pdfs/publications/apps-2019.pdf.  
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against legally eligible firearm and ammunition transferees flips that 

presumption on its head. And to be very clear, neither the statutes nor the 

federal and state constitutions authorize you to add yet another delay and 

impact to the regulatory scheme at issue here and the people subject to it.  

 

* * * 

 

If you cannot manage to run the firearm and ammunition systems the 

State demands it to in accordance with constitutional principles, then the State 

should stop requiring those programs and adding new ones. 

 

In addition to direct costs and impacts to our organizations, our 

members and similarly situated members of the public are being harmed by 

the Notice and enforcement of it.9 But there is no reason that the problems 

discussed herein cannot be addressed immediately by your further directive 

just as fast as you created new law by decree. And if you do the right thing, we 

can all avoid the expense and burden of further expedited litigation during 

these already challenging times. 

 

We respectfully demand that you immediately cease and desist 

enforcement of their unlawful actions of delaying the delivery of firearms and 

ammunition for those applicants whose determination can be made on the 

basis of the statutorily identified records within your and their custody and 

control.  

 
9 See also the enclosed letter dated April 14, 2020, on the same subject sent to 

you by attorney C.D. Michel of Michel & Associates, P.C., on behalf of his 

similarly impacted clients (California Rifle & Pistol Association, FFLGuard, 

and hundreds of firearm retailers). We join their analysis and incorporate the 

letter’s contents by reference. 
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Further, we ask that you contact me by 5 p.m. Pacific time on 

Wednesday, April 15 by email to MLarosiere@fpclegal.org and inform us of the 

path you intend to take.  

 

If we do not hear from you within that time, we will assume you do not 

intend to take corrective action and that litigation will be required. 

 

 

 

Sincerely, 

 

 

 

 

Matthew Larosiere 

Director of Legal Policy 

 

  on behalf of 

 

Firearms Policy Coalition 

Firearms Policy Foundation 

California Gun Rights Foundation 

California Association of Federal Firearms Licensees  

Second Amendment Foundation 

 

cc: Robert Wilson, Deputy Attorney General (Bureau of Firearms) 

(robert.wilson@doj.ca.gov) 

 

John Echeverria, Deputy Attorney General 

(john.echeverria@doj.ca.gov) 
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ATTACHMENT 1 OF 2 
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ATTACHMENT 2 of 2 
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