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LEGISLATIVE ALERT 

Monday, April 9, 2018 
 
Regarding: Assembly Bill 2497 (“AB 2497”) 
Position:  STRONGLY OPPOSE 
 
On behalf of our members, supporters, and all law-abiding Californians, Firearms Policy Coalition 
respectfully submits our strong opposition to Assemblymember Jim Cooper’s insidious Assembly 
Bill 2497. The unconstitutional burdens it would place upon and damage it would do to 
fundamental rights and civil liberties – including free speech – with the teeth of criminal sanctions, 
make it an especially onerous bill carrying extraordinarily high social costs. The bill’s proposed 
expansion of asset forfeiture laws undermines recent efforts to better restrain these often-abused 
mechanisms. And the vagueness of it all pervades as its own untethered animal wreaking havoc 
throughout the proposed statutory schemes. AB 2497 should be summarily rejected. 
 

The Education Code Provisions 
 
Sections 2 through 5 of AB 2497 propose to augment the Education Code with several provisions 
all centered around attempting to regulate forms of speech related to the making and reporting of 
“threats” and “perceived threats” with the sword of criminal sanctions. That sword would strike at 
both the statutorily-defined “mandated reporter” and the alleged maker of the threat. All mandated 
reporters are subject to a misdemeanor conviction, a $1,000 fine, or both, should they fail to “report 
a threat or perceived threat as required” by the scheme. (§ 49392.) The alleged maker of the threat 
is subject to being “flagged” in “a firearms registry that notifies the Department of Justice if the 
individual tries to purchase a firearm” (§ 49391, subd. (d)). This “flag” could apparently persist as 
some sort of scarlet letter, leaving the branded person indefinitely subject to the unbridled discretion 
of the DOJ as to whether he or she may ever buy a gun – discretion that one can only imagine 
would not be exercised in the person’s favor.  
 
The potentially arbitrary and discriminatory strike of AB 2497 is painfully apparent throughout the 
scheme. At the outset, the definition of “mandated reporter” is sweepingly broad so as to include 
virtually anyone who comes into contact with a student body while serving in any sort of school 
personnel capacity, no matter how transient or indirect. For example, the definition includes any 
“instructional aide.” (§ 49390, subd. (a)(2).) That term could apply to anyone who assists any 
teacher in any way for any period of time, including part-time aids, substitute teachers, and even 
those who simply volunteer to proctor an exam.  
 
More fundamentally, the operative foundation on which the entire scheme rests – “any threat or 
perceived threat by a pupil” – is unconstitutionally defective. The use of the passive voice in 
“perceived” obscures the identity of the party who must or should draw the specified perception, 
and thus effectively means the measure of a “threat” is anyone’s guess. It could be the “mandated 
reporter,” the alleged maker of the threat, or the perception of any one or any number of other 
people who happen to hear and/or ascribe a certain meaning to the words of the pupil. This not only 
sets up an intolerably vague standard, by inevitably inviting arbitrary and discriminatory 
enforcement, but it also directly contravenes the First Amendment.  
 
Both the Supreme Court and the Ninth Circuit have denounced, as in violation of the fundamental 
right of free speech, laws that restrain speech based merely on the fact that it could be perceived by 
someone as threatening. Rather, for “threats” to fall outside the protection of the First Amendment 
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and validly become the subject of criminal sanction, the speaker must subjectively intend to convey 
a clear expression of an intent to commit an act of unlawful violence against another person. (United 
States v. Keyser (9th Cir. 2012) 704 F.3d 631, 638 [“In order to be subject to criminal sanction, the 
speaker must subjectively intend to threaten.”]; accord United States v. Bagdasarian (9th Cir. 2011) 
652 F.3d 1113, 1122; see also Elonis v. United States (2014) 135 S. Ct. 2001, 2009 [“The ‘central 
thought’ is that a defendant must be ‘blameworthy in mind’ before he can be found guilty”].) In 
fact, our governor vetoed a bill just a couple years ago that contained a similar speech restraint in 
the form of a criminal statute (SB 456, 2015-2016 Reg. Session), emphasizing the growing general 
concerns about “our bulging criminal code [that] now contains in excess of 5,000 separate 
provisions, covering almost every conceivable form of human misbehavior.” 
 
Particularly given the wide scope of protected speech and related conduct this bill would permit 
the DOJ to control with powerful forms of largely unfettered discretion, one must also seriously 
question the motives of harnessing the already severely-limited resources of the state to install an 
untold number of “school resource officers” and “school counselors” to effectuate this paternalistic 
endeavor. With these individuals effectively being on the DOJ’s payroll, we can bet that they would 
be actively encouraged to view and hear their student bodies with the very sort of suspicious and 
untrusting attitude that all too often results unconstitutional and otherwise illegal restraints on 
protected speech and conduct. Simply put, this bill would give the Attorney General the power to 
put paid law enforcement informants on every school campus. No state agency – and especially not 
the DOJ, with its ultra-political and hyper-zealous enforcement bent – can be trusted with such 
expansive and intrusive power. Assemblymember Cooper’s AB 2497 must not be passed. 
 

The Penal Code Provisions 
 
It is in the Penal Code that this “School Gun Violence Prevention Fund” of serious concern is 
actually established. But the proposed additions to the Penal Code under this bill go much further 
into the troubling territory of forced seizures of valuable property with no compensation to the 
property owner. The only purported protection against this criminal forfeiture scheme is the fact 
that the person must be found guilty of the proscribed offense – manufacturing or assembling a 
firearm in violation of Section 29180 (the DOJ-serialization requirement) with the intent to sell that 
firearm (§ 29180.5, subd. (i)) – before a permanent property deprivation. But that is little solace 
given the breadth of the asset forfeiture provisions triggered.  
 
The prescribed forfeiture sweeps into its net “all moneys, negotiable instruments, securities, 
property interests, or other things of value furnished or intended to be furnished by any person in 
exchange for a firearm assembled or manufactured in violation of this section, all proceeds 
traceable to such an exchange, and all firearms, firearm components, tools, parts, personal or real 
property, or other instrumentalities used or intended to be used to facilitate any violation of this 
section.” (§ 29180.5, subd. (d).) Of course, “intended to be used” implies application to any planned 
or possible future use of such instrumentalities – not just those actually used in connection with the 
specific violation of the law of which the person is convicted. And the phrase “used to facilitate” 
is broad enough to include any components, tools, parts, or other instrumentalities in any way 
remotely connected at any point to the manufacture or assemble of the firearm(s) that were the 
subject of the conviction – even though those things may be essential to (and primarily used for) 
entirely legal forms of firearms manufacture or assembly.  
 
This could not only deprive a person of the firearm(s) that are the subject of the alleged violation 
but also potentially numerous and valuable components, parts, tools, and instrumentalities 
necessary for the conduct of fully legal manufacturing and assembly activities. And such 
deprivation could occur even without the state first proving its case for a conviction, because the 
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prosecution may pursue a preliminary injunctive action that forces all the specified property out of 
the owner’s hands pending the outcome of the prosecution. 
 
The onerous and sweepingly broad forfeiture provisions cannot be justified under any legitimate 
conception of a government “taking,” and the state has not even attempted to assert such a 
justification in this bill. If enacted, their effect would be a clear violation of constitutional due 
process and, by derivation, an affront to the core rights of California citizens. 
 
In 2016, Senator Holly Mitchell passed her SB 443 to place restraints on the use (and abuse) of 
asset forfeiture mechanisms—a measure we supported. This bill would undo some of that good 
work and take California’s asset forfeiture laws the wrong way. Assemblymember Cooper has no 
excuse for his obvious continuing commitment to expanding law enforcement powers and making 
California’s laws even more capable of being abused. AB 2497 should be rejected. 
 

The Civil Code and Revenue and Taxation Code Provisions 
 
The revenue machine behind this bill’s “School Gun Violence Prevention Fund” and other funding 
initiatives is new proposed taxes on the sale, storage, use, and “other consumption” of firearms and 
ammunition in this state, to be enacted through amendments to the Civil Code and the Revenue and 
Taxation Code. If one thing rings clear through all the Second Amendment jurisprudence, it’s that 
the right to keep and bear arms, like all fundamental constitutional rights, cannot be subjected to 
any substantial burden – at least not without a compelling and narrowly tailored state interest. 
(Teixeira v. City of Alameda (9th Cir. 2017) 873 F.3d 670, 679, fn. 10 [“the level of scrutiny should 
depend on (1) ‘how close the law comes to the core of the Second Amendment right’ and (2) ‘the 
severity of the law’s burden on the right.’]; see McDonald v. City of Chicago (2010) 561 U.S. 742, 
782, fn. 28 (2010) [“Petitioners make no effort to demonstrate that the requirements are 
unreasonable or that they impose a severe burden on the underlying right they have asserted.”].) 
The burden this would impose upon the Second Amendment rights of law-abiding gun owners is 
unquestionably daunting – and one that clearly cannot be even remotely compared to the DROS-
related fee upheld in Bauer v. Becerra (9th Cir. 2017) 858 F.3d 1216. And there has been no attempt 
to show any substantial need – much less a compelling one – for the imposition of these taxes. 
 
By substantially increasing the purchase price, the percentage tax on the retail sales of firearms and 
ammunition at a rate consistent with retail sales of other goods would alone impede citizens’ right 
to obtain and keep firearms in lawful self-defense. But extending the taxation to essentially all 
activities associated with any use, and even the mere “storage,” of firearms and ammunition would 
inevitably work to severely burden these fundamental rights with costly expenses – penalties, really 
– for simply attempting to exercise the core right of self-defense and the corollary rights necessarily 
embodied within that right, including training and practice activities in lawful commerce. (See 
Teixeira, supra, at p. 677 [“This core right to possess firearms, Ezell I explained, ‘wouldn't mean 
much without the training and practice that make it effective.’ [Citation.] Ezell I relied on Heller, 
which quoted an 1868 treatise on constitutional law observing that ‘to bear arms implies something 
more than the mere keeping; it implies the learning to handle and use them.’”].  
 
Indeed, the additional costs may render firearm ownership and even mere firearm use totally cost-
prohibitive for some. The “exemptions” from the excise taxes are of no real protection for the 
average citizen because they’re available only if and when the citizen “establishes to the 
satisfaction of the department” that such taxes “were included within the measure of the sales tax.” 
(§ 36022.) With the decision left entirely to its discretion, the state could simply find the sales tax 
insufficient in any given transaction depending upon its then-prevailing views and objectives 
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concerning this taxation. And ultimately, it is the poor and minorities who will be hardest hit by 
these onerous new burdens.  
 
Being the means to fund the unconstitutional constraints on citizens’ fundamental rights and radical 
expansion of DOJ power that this bill would engraft into the Education and Penal Codes, these 
provisions must be rejected with the rest of the lot. 
 

Conclusion 
 
FPC and our constituents vehemently oppose AB 2497, as would any California citizen seeking to 
preserve and protect the fundamental constitutional rights this bill would so severely undermine 
and burden.  
 
For these and other reasons, FPC requests your “NO” vote on AB 2497. 
 
Please contact us at policy@fpchq.org or (916) 378-5785 if you have any questions or would like 
discuss this further. 
 
 
cc: American Civil Liberties Union (national and California chapters) 
 Ella Baker Center for Human Rights 
 Institute for Justice 
 California Public Defenders Association 

California Attorneys for Criminal Justice 
Criminal Defense Bar Association of San Diego 
Criminal Trial Lawyers Association of Northern California 
Association of Southern California Defense Counsel 
National Association of Criminal Defense Lawyers 


