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California has generally banned the importation, manufacture, sale, or receipt of largecapacity firearm magazines since 2000. And thus, for 18 years, California gun owners have been

4

forced to live with a constitutionally unacceptable, but politically compelled compromise: that

5

the further acquisition, importation, or manufacture of large-capacity magazines would be

6

prohibited, but that gun owners – including the individual Plaintiffs herein – would be permitted

7

to keep their existing lawfully acquired and possessed property as “grandfathered” items.

9
10
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INTRODUCTION
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I.

11
12
13
14
15
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17
18
19
20
21
22
23
24

In 2016, the Legislature and the drafters of Proposition 63 reneged on that arrangement.
Seventeen years after the fact, they required that virtually all owners of large-capacity magazines
either remove them from the State, sell them to a licensed firearms dealer, or “surrender” them to
the State. None of these options allowed a “grandfathered” magazine possessor to keep his or
her property, and therefore, they are being forcibly dispossessed of them.
As we have before, we say this was a bridge too far. Plaintiffs are seeking declaratory
and injunctive relief to challenge the entire confiscatory ban on large capacity magazines (the
“LCM ban”). Here, we oppose the State’s Motion to Dismiss the Third Amended Complaint
(“TAC”) (“MTD” or the “Motion”) as follows:
First, the provisions at issue – which include a retroactive prohibition on lawfullyacquired parts of firearms, and parts intrinsic to them, constitute a categorical ban that violates
the Second Amendment to the United States Constitution. Plaintiffs will show at trial that the
magazines themselves are integral firearm parts, which cannot be so readily and easily banned
today under the Supreme Court’s precedents. Plaintiffs will be able to show that the subject
magazines are arms, and/or parts of arms, not both “dangerous and unusual,” and that they are
in widespread common use, for lawful purposes, including self-defense. Therefore, they are

25

protected from the State’s categorical ban under the Supreme Court’s mandate in District of

26

Columbia v. Heller. To the extent that any review of the LCM ban should be subject to some

27

form of scrutiny, such review should not involve a balancing of interests that is clearly prohibited

28

by Heller, and, in any event, the ban would fail to pass constitutional muster under any proper
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1

application of constitutional scrutiny, even the “intermediate scrutiny” standard that the State

2

seeks.

3
4

dispossess Plaintiffs and thousands of others like them of important, valuable, and

5

Constitutionally-protected property. Therefore, the retroactive LCM ban amounts to a violation

6

of the Takings and Due Process Clauses of the Federal and state constitutions, as the State in no

7

way provides or allows for just compensation to be paid to “grandfathered” magazine owners

8

who will lose, in many instances, their right to keep and maintain their valuable, and in some

9
10
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Second, this retroactive ban on lawfully-possessed private property would completely

cases irreplaceable, property, and will stand exposed to criminal sanctions should this ban be
enforced.

11
12
13
14
15
16
17
18

Further, the retroactive LCM ban suffers from constitutionally unacceptable problems in
vagueness and overbreadth, particularly as the enactment of two different versions of the LCM
ban in 2016 resulted in the chaptering of two current, live, and inconsistent versions of the law,
neither of which satisfies the fundamental due process requirements for adequate notice of what
is and is not prohibited under the law.
For these reasons, and others as discussed at length below, the State’s Motion should be
denied.

19
20
21
22
23
24

II.

STANDARD OF REVIEW

On a motion to dismiss, a court must accept as true all material allegations of the
complaint, and construe the complaint in favor of the complaining party. Gladstone Realtors v.
Vill. of Bellwood, 441 U.S. 91, 109 (1979) (citing Warth v. Seldin, 422 U.S. 490, 501 (1975));
Daniels-Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 998 (9th Cir. 2010) (“We accept as true all

25

well-pleaded allegations of material fact, and construe them in the light most favorable to the

26

non-moving party.”). The court “will hold a dismissal inappropriate unless the plaintiffs’

27

complaint fails to ‘state a claim to relief that is plausible on its face.’” Zucco Partners, LLC v.

28

Digimarc Corp., 552 F.3d 981, 989 (9th Cir. 2009) (quoting Bell Atl. Corp. v. Twombly, 550
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1

U.S. 544, 570 (2007)).

2
3

III. STATEMENT OF FACTS

4
5

(“TAC”), filed February 26, 2018 (Dkt. #76).

6

A.

7

Attorneys at Law

FIREARM AMMUNITION MAGAZINES AND THE ORIGINAL CALIFORNIA MAGAZINE BAN
Firearm ammunition magazines and feeding devices are intrinsic parts of all semi-

8

automatic firearms, which were designed, developed, produced, and sold in large quantities

9

starting in the early 20th Century. Today, a vast majority of constitutionally-protected firearms

10
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The following facts are largely taken from Plaintiffs’ Third Amended Complaint

11
12
13
14
15
16
17
18
19
20
21
22
23
24

in common use for lawful purposes – including handguns, “the quintessential self-defense
weapon,” District of Columbia v. Heller, 554 U.S. 570, 629 (2008) – are self-loading, semiautomatic firearms that require a magazine to feed each successive round of ammunition.
A magazine is simply “a receptacle for a firearm that holds a plurality of cartridges or
shells under spring pressure preparatory for feeding into the chamber. Magazines take many
forms, such as box, drum, rotary, tubular, etc. and may be fixed or removable.”
(https://saami.org/saami-glossary/?letter=M.) Plaintiffs here will easily prove that the vast
majority of the firearms in common use for lawful purposes, particularly handguns, sold at retail
to the non-military market (e.g., civilian and law enforcement purchasers) are semi-automatic,
and contain removable magazines. (TAC, ¶ 32.) And moreover, Plaintiffs will show that
ammunition feeding devices and magazines are therefore an inherent operating part of, and
inseparable from, functioning semi-automatic firearms. (Id.) Plaintiffs will further show that all
semi-automatic firearms are essentially inoperable without them. (Id.) Modern semi-automatic
firearms of the kind in use for lawful purposes (including self-defense) sold at retail in the non-

25

military market generally include at least one magazine intended to be used as a part of those

26

firearms. (Id.)

27
28

Although an exact number may never be known, over the past century, many millions of
magazines certainly have existed, lawfully within the United States, as these inherent parts of
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1

semi-automatic firearms commonly held and used by Americans for lawful purposes such as

2

self-defense, competition, training, and sport. (TAC, ¶ 33.) At trial, Plaintiffs will demonstrate,

3

through data supporting a study by the National Shooting Sports Foundation, that magazines

4

capable of holding more than 10 rounds of ammunition accounted for approximately 115 million,

5

or approximately half, of all magazines owned in the United States between 1990 and 2015. It

6

can also be safely assumed that many more such magazines were manufactured within or

7

imported into the United States (and California specifically) for sale, both prior to 1990 as well

8

as after 2015.

9

Attorneys at Law
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10
11
12
13
14
15
16
17

Along with the rest of the nation, and up through 1999, millions of California citizens,
including Plaintiffs herein, lawfully acquired and possessed semi-automatic firearms – many of
which contained magazines capable of holding more than ten rounds of ammunition. However,
in 1999, through passage of Senate Bill 23, California enacted legislation generally banning
methods of acquiring magazines that hold more than ten rounds, legislatively branding them
“large-capacity magazines” as currently defined in Penal Code § 16740.1 And since that time,
the Code has generally forbidden the manufacture, importation, sale, or receipt of any largecapacity magazine. See Cal. Pen. Code § 32310(a) (formerly § 12020(a)(2)).
However, and as part of the legislative arrangement in connection with Sen. Bill 23, as

18
19
20
21
22

enacted, the continued possession of lawfully-acquired “large capacity magazines” up to that
point (i.e., “grandfathered” magazines) was not prohibited and would still be lawful. Individual
Plaintiffs Wiese, Morris, Cowley, Macaston, Flores, and Dang, and the members of the class of
persons on whose behalf this action is brought, are law-abiding citizens, who are neither

23
24
25
26
27
28

1

To be sure, the very term “large-capacity magazine” is an irksome and controversial label. In
states where there are no limits on magazine capacity, the term “large capacity magazine” is
generally not even used. Where it is used, the mere capability to hold more than 10 rounds is not
necessarily enough for the label to apply. See e.g., Colo. Rev. Stat. § 18–12–301(2)(a)(I)
(defining “large capacity magazine” as those having capacity to accept more than 15 rounds).
Indeed, consistent with their commonality and popularity among law-abiding gun owners, in
most states, magazines that hold more than 10 rounds are considered “standard capacity
magazines.” We use the term “large-capacity magazine” in this opposition, as we must, solely
because that is the codified definition at issue.
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1

prohibited from the possession of firearms or ammunition nor exempt from California’s

2

restrictions upon firearms and ammunition, and who lawfully possessed and used such large-

3

capacity magazines with their firearms up through and including December 31, 1999.

4
5
6
7
8
9
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10

B.

SENATE BILL 1446 AND PROPOSITION 63
In 2016, gun control measures in California moved forward at a steady, and

unprecedented pace. Among these measures included additional laws pertaining to largecapacity magazines, contained in Senate Bill 1446 (“SB 1446”) and Proposition 63.
Purportedly concerned about what they presumably viewed as a prevalence of mass
shootings and the terrorist attacks in San Bernardino, California, on December 2, 2015 (see Req.

11

for Jud. Notice, Exhibit B, p. 4), the Legislature passed SB 1446, which amended Penal Code §

12

32310(b) to make it a criminal offense to possess a large-capacity magazine, “regardless of the

13

date the magazine was acquired[.]” The law as signed would have required a person in lawful

14

possession of any large-capacity magazines prior to July 1, 2017, to dispose of such magazine(s)

15

by surrender, sale to a licensed firearms dealer, or removal from the State in the manner provided

16

by the statute. The provisions of SB 1446 were signed into law by then-Governor Brown on July

17

1, 2016, and became effective on January 1, 2017.

18

The author and proponents of SB 1446 never considered the actual value of the

19

magazines subject to the ban, payment of “just compensation” to the owners of previously

20

grandfathered magazines who would surrender their magazines to law enforcement, or the

21

existence of any type of market that would be available to the owners who attempt to dispose of

22

their LCMs through forced sales to licensed firearm dealers. The bill’s author and sponsors

23

simply assumed that the State, via local law enforcement agencies, had the power to confiscate

24

the magazines under the “police powers” of the State, and without providing the owners any

25

compensation. (See Req. for Jud. Notice, Exhibit B, pp. 4-6.)

26
27
28

Then, on November 8, 2016, California voters enacted Proposition 63 (titled the “Safety
for All Act”), a measure that was sponsored and heavily promoted as a “gun safety” measure by
Lt. Governor Gavin Newsom. (See Req. for Jud. Notice, Exhibit E.) Proposition 63 amended
–5–
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10
11
12
13
14
15
16
17
18
19
20

Penal Code §§ 32310, 32400, 32405, 32410, 32425, 32435, 32450, added section 32406, and
repealed section 32420 by initiative statute, which changed the law to totally prohibit and
criminalize the possession of large-capacity magazines as of July 1, 2017. Proposition 63 took
effect the day after the election. See Cal. Const., Art. II, § 10(a) (“An initiative statute or
referendum approved by a majority of votes thereon takes effect the day after the election unless
the measure provides otherwise.”).
With regard to those provisions of Proposition 63 dealing with large-capacity magazines,
the proponents and drafters likewise clearly had mass shootings in mind, a type of crime that has
dominated our news during the past decade. Specifically, contained within the “Findings and
Declarations” (section 2) of Proposition 63, the measure stated:
11. Military–style large-capacity ammunition magazines—some capable of
holding more than 100 rounds of ammunition—significantly increase a shooter’s
ability to kill a lot of people in a short amount of time. That is why these large
capacity ammunition magazines are common in many of America’s most horrific
mass shootings, from the killings at 101 California Street in San Francisco in
1993 to Columbine High School in 1999 to the massacre at Sandy Hook
Elementary School in Newtown, Connecticut in 2012.
12. Today, California law prohibits the manufacture, importation and sale of
military-style, large capacity ammunition magazines, but does not prohibit the
general public from possessing them. We should close that loophole. No one
except trained law enforcement should be able to possess these dangerous
ammunition magazines.
(Prop. 63, § 2; see Req. for Jud. Notice, Exhibit E.)

21

As defendants’ motion admits, mass shootings were the stated raison d'être justifying

22

these new magazine restrictions. However, Plaintiffs will demonstrate at trial, through expert

23

testimony, that pre-ban (i.e., lawfully-held, since before 2000) large-capacity magazines

24

generally have not been used in mass shootings. It is true that, in some of the incidents, large-

25

capacity magazines were used, such as in the San Bernardino terrorist attack of December 2,

26

2015, which the Legislature specifically cited as a catalyst justifying passage of SB 1446. (See

27

Req. for Jud. Notice, Exh B at p. 4.) But in that event, given the relatively young age of the

28

shooters and that they obtained their weapons through straw purchases in close proximity to the
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1

attacks, it is reasonably inferable that their large-capacity magazines were either illegally

2

imported or manufactured. And the State is greatly overstating the case in suggesting that such

3

magazines are responsible for causing harm across the field of all crime with its sweepingly

4

broad and entirely unsupportable assertions like LCMs “are disproportionately used in crime.”

5

(MTD at 3:5-6.) In short, Plaintiffs’ evidence will show that the State’s justification for this ban

6

is illusory because there is no current evidence that legally-possessed large-capacity magazines

7

have been involved in mass shooting incidents in California since the year 2000. And more to the

8

point, Plaintiffs’ clear and detailed allegations on these factually determinative points must be

9

Attorneys at Law
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10
11

accepted as true in determining whether they have crossed the low threshold for overcoming the
State’s MTD and retaining their right to have these important claims heard. Daniels-Hall v. Nat’l
Educ. Ass’n, 629 F.3d at 998.

12
13
14
15
16
17
18
19
20
21
22
23
24
25

C.

THE INSTANT ACTION
Plaintiffs commenced the instant action on April 28, 2017, and filed their First Amended

Complaint on June 6, 2017. (Dkt. No. 7.) Plaintiffs Wiese, Morris, Cowley, Macaston, Flores,
and Dang are individual and law-abiding California residents, who acquired, prior to 2000, largecapacity magazines, as intrinsic parts of their legally-possessed firearms. Each of these
individual plaintiffs wishes to keep these magazines in the State of California, and is naturally
unwilling to destroy or “surrender” his property to the State. Some of the Plaintiffs have “preban” magazines of substantial value, either intrinsically or because they have historical value.
(TAC, ¶ 12.) Some of these magazines are the only magazines that the Plaintiffs may have for
that particular firearm. (Id., ¶ 11, 12.) And some of the magazines are the only magazines that
were ever made for that particular firearm. (Id., ¶ 13.)
Plaintiffs, including the organizational plaintiffs, are bringing this matter individually,

26

and as representatives on behalf of the class of individuals who are or would be affected by the

27

ban; that is, those law-abiding residents, who are not otherwise exempt, and who lawfully

28

possessed large-capacity magazines in this State before December 31, 1999. (TAC, ¶ 7.) See
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1

Residents of Beverly Glen, Inc. v. City of Los Angeles, 34 Cal.App.3d 117 (1973); Tenants Assn.

2

of Park Santa Anita v. Southers, 222 Cal.App.3d 1293, 1299-1300 (1990) (a right to sue in a

3

representative capacity may be recognized where the question is one of public interest).

4
5

injunction to enjoin enforcement of the law, on June 12, 2017 (Dkt. #9). On June 29, 2017, this

6

Court denied Plaintiffs’ motion.2 (Dkt. #52). By stipulation of the parties, and order of this

7

Court (Dkt. #54), Plaintiffs filed their Second Amended Complaint on August 17, 2017 (Dkt.

8

#59). Defendants likewise moved to dismiss the Second Amended Complaint under FRCP

9
10

Attorneys at Law
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Plaintiffs filed a motion for a temporary restraining order and issuance of a preliminary

11

12(b)(6), and this Court granted the motion on February 7, 2018 (Dkt. #74), under the same
reasoning as justified its prior dismissal. This Court granted the Plaintiffs leave to amend
consistent with the Court’s Order.

12
13
14
15
16
17
18
19
20

On February 26, 2018, Plaintiffs filed the current and Operative Third Amended
Complaint. Plaintiffs’ amendments directly allege, make it clear that they intend to prove and
can prove, the ultimate fact that the LCM ban would not reduce the incidence or lethality of mass
shootings. Firstly, the TAC clarifies that the express and stated rationale for the new LCM ban
lies in the supposed prevention of mass shootings, and in likewise calling the grandfathered
possession exemption a “loophole.” (TAC, ¶ 41). Moreover, we directly allege that which was
stated and discussed at length in connection with our motion for preliminary injunction, i.e., that
LCMs have not been used in mass shootings in California since the prohibition was enacted.

21
22
23
24
25
26
27
28

2

As this Court is aware, on that same day, the District Court for the Southern District of
California granted the plaintiffs’ motion for a preliminary injunction there, enjoining
substantially those same portions of the LCM ban that were the subject of Plaintiffs’ motion in
the instant case. Duncan v. Becerra, Civ. No. 3:17-01017-BEN-JLB, Hon. Roger T. Benitez
presiding. Judge Benitez’ order in that matter rendered the prospect of an appeal of this Court’s
order largely moot, since any interlocutory appeal of the denial of an injunction would have
required the Plaintiffs to show continuing “serious, perhaps irreparable consequence” from this
Court’s order. See Carson v. Am. Brands, Inc., 450 U.S. 79, 84 (1981). It also inevitably shows
that Plaintiffs here have at least ‘“state[d] a claim to relief that is plausible on its face.’” Zucco
Partners, LLC, 552 F.3d at 989 (quoting Twombly, 550 U.S. at 570)). The Ninth Circuit has
since affirmed Judge Benitez’ grant of the preliminary injunction against this ban. Duncan v.
Becerra, 742 Fed.App’x 218 (9th Cir. 2018).
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1

(Id., ¶ 42). And moreover, Plaintiffs clarify their assertion that actual intermediate scrutiny, to

2

the extent that it must be applied, requires the State to prove a reasonable fit between the law and

3

the substantial objective that it ostensibly advances, and that the State has failed to carry this

4

burden. (Id., ¶ 70).

5

In short, Plaintiffs have alleged and are here prepared to prove at trial that legally-owned

6

(grandfathered) LCMs have not been involved in California mass shootings since the original

7

ban was enacted in 2000 (id., ¶ 42), and the lack of the State’s evidence otherwise shows that the

8

wide breadth and confiscatory nature of the new LCM ban cannot be justified.

9

Attorneys at Law
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10
11

III.
A.

12
13

IN EVALUATING PLAINTIFFS’ SECOND AMENDMENT CLAIMS, THIS COURT SHOULD
REJECT ANY INTEREST-BALANCING APPROACH, WHICH WOULD CLEARLY BE
INCONSISTENT WITH HELLER.
1.

14
15

ARGUMENT

Because the LCM Ban is Tantamount to a Confiscation of a Widely-Used,
Constitutionally-Protected Class of Arms, Heller’s Categorical Approach
Controls.

Traditionally, in discussing Second Amendment claims, the parties at the outset routinely

16
17

recite standards of review leading to their preferred forms of scrutiny. Indeed, the State,

18

following suit, cites United States v. Chovan, 735 F.3d 1127, 1136 (9th Cir. 2013) to shuttle us

19

toward the “two-step” approach in leading to what the State claims is “an appropriate level of

20

scrutiny.” (Def. Motion at 11:3-8). See also Teixeira v. County of Alameda, 873 F.3d 670, 682

21

(9th Cir. 2017) (en banc) (quoting Chovan at 1136 (“We apply a two-step inquiry to examine

22

Teixeira’s claim … and … we then determine the ‘appropriate level of scrutiny.’”). And the

23

State thus argues that even if a statewide, confiscatory magazine ban does implicate Second

24

Amendment interests – as if that is still somehow a debatable point3 – the law meets and survives

25
26
3

27
28

The Ninth Circuit has already settled this. Fyock v. City of Sunnyvale, 779 F.3d 991, 999 (9th
Cir. 2015) (“Because Measure C restricts the ability of law-abiding citizens to possess largecapacity magazines within their homes for the purpose of self-defense, we agree … that Measure
C may implicate the core of the Second Amendment.”).
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1

“intermediate scrutiny” because it merely “eliminat[es] a particularly lethal subset of magazines”

2

(id., at 11:24-25), as simply a matter of “common sense” (id., at 3:16).
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3

The State, however, completely glosses over what is perhaps the most salient point in

4

Heller: a means-end analysis is not to be used – and must be bypassed completely – when a

5

textual and historical analysis shows that the law at issue effectuates a ban against any category

6

of protected arms. In other words, Heller commands that governments may only ban classes of

7

arms that have been banned in our “historical tradition,” such as firearms that are both

8

“dangerous and unusual,” and thus are not the sort of lawful weapons that citizens have

9

commonly possessed and used for self-defense. 554 U.S. at 627-628. If the law amounts to an

10

impermissible ban on such a category of firearms, unless one of the narrow set of “longstanding”

11

exceptions happens to apply, it must be struck down without resort to or need for any “level of

12

scrutiny.” “[U]nder [Heller], ‘complete prohibitions]’ of Second Amendment rights are always

13

invalid. […] It’s appropriate to strike down such ‘total ban[s]’ without bothering to apply tiers

14

of scrutiny because no such analysis could ever sanction obliterations of an enumerated

15

constitutional right. [Citation.] With this categorical approach to such bans, [Heller] ensured

16

that judicial tests for implementing gun rights would not be misused to swallow those rights

17

whole.” Wrenn v. District of Columbia, 864 F.3d 650, 665 (D.C. Cir. 2017) (citing Heller, 554

18

U.S. at 629); Powell v. Tompkins, 783 F.3d 332, 347 (1st Cir. 2015) (“Together, Heller and

19

McDonald establish that states may not impose legislation that works a complete ban on the

20

possession of operable handguns in the home by law-abiding, responsible citizens for use in

21

immediate self-defense.”); see also Eugene Volokh, Implementing the Right to Keep and Bear

22

Arms for Self–Defense: An Analytical Framework and a Research Agenda, 56 UCLA L. Rev.

23

1443, 1463 (2009) (“Absent [from Heller] is any inquiry into whether the law is necessary to

24

serve a compelling government interest in preventing death and crime, though handgun ban

25

proponents did indeed argue that such bans are necessary to serve those interests and that no less

26

restrictive alternative would do the job”); Joseph Blocher, Categoricalism and Balancing in First

27

and Second Amendment Analysis, 84 N.Y.U. L. Rev. 375, 380 (2009) (“Rather than adopting one

28

of the First Amendment’s many Frankfurter-inspired balancing approaches, the majority [in
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1

Heller] endorsed a categorical test under which some types of ‘Arms’ and arms-usage are

2

protected absolutely from bans and some types of ‘Arms’ and people are excluded entirely from

3

constitutional coverage.”).
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4

In this regard, the Heller majority itself ultimately undertook this categorical approach,

5

holding simply that the handgun ban at issue there “amounts to a prohibition of an entire class of

6

‘arms’ that is overwhelmingly chosen by American society for that lawful purpose. The

7

prohibition extends, moreover, to the home, where the need for defense of self, family, and

8

property is most acute. Under any of the standards of scrutiny that we have applied to

9

enumerated constitutional rights, banning from the home ‘the most preferred firearms in the

10

nation to ‘keep’ and use for protection of one’s home and family,’ would fail constitutional

11

muster.” Heller, 554 U.S. at 628-629 (citing Parker v. District of Columbia, 478 F.3d 370, 400

12

(D.C. Cir. 2007)).

13

And therefore, the proper threshold inquiry here should not simply be whether a law

14

merely “implicates” Second Amendment concerns, but whether the possession of certain

15

weapons (such as handguns – or in this case, semi-automatic weapons containing standard-

16

capacity magazines) is constitutionally protected because they have not traditionally been banned

17

and are in common use by law-abiding citizens. See Friedman v. City of Highland Park, 784

18

F.3d 406, 414 (7th Cir.2015) (Manion, J., dissenting) (“[W]here, as here, the activity is directly

19

tied to specific classes of weapons, we are faced with an additional threshold matter: whether the

20

classes of weapons regulated are commonly used by law-abiding citizens.”).

21

In considering whether and how to apply this categorical approach, we look at the pillars

22

of text, history, and tradition. And in determining whether the magazine ban at issue survives

23

this challenge, we look to the plain text of the Constitution, and history of these devices integral

24

to semi-automatic firearms. This look reveals that the LCM ban amounts to a prohibition on a

25

significant category of firearms forbidden under Heller as a matter of law.

26
27
28

i.

Text and History

First, with regard to the text, we start with the plain language of the Second Amendment
itself, which states that “the right of the people to keep and bear arms, shall not be infringed”
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1

(emphasis added). The term “keep” simply means “‘[t]o retain; not to lose,’ and ‘[t]o have in

2

custody.’” Heller, 554 U.S. at 582 (“The most natural reading of ‘keep Arms’ in the Second

3

Amendment is to ‘have weapons.’”). And in this case, Plaintiffs Wiese, Morris, Cowley,

4

Macaston, Flores, and Dang, as individuals and representatives of the class of similarly-situated

5

individuals, have all legally possessed large-capacity magazines in this State, prior to December

6

31, 1999, without incident. (TAC, ¶ 21.) Naturally and rightfully, they desire to keep this valued

7

personal property, i.e., they “simply wish to continue to hold and otherwise exercise their Second

8

Amendment right to possess, keep, use and acquire firearms and standard-capacity magazines,

9

which are in common use, and for lawful purposes, but cannot do so should this total, categorical

Attorneys at Law
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10

Large-Capacity Magazine Ban be enforced.” (Id., ¶ 45.)

11

Historically, “[r]epeating, magazine-fed firearms date back to at least the 1600s.”

12

Clayton Cramer & Joseph Olson, Pistols, Crime, and Public Safety in Early America, 44

13

Williamette L. Rev. 699, 716 (2008). Magazines holding more than ten rounds are older than the

14

Second Amendment itself. “For example, in 1718 (seventy-one years before the drafting of the

15

American Bill of Rights) the ‘Puckle Gun’ was patented in England. It was a repeating firearm

16

from which multiple individual shots could be discharged without physically reloading the gun."

17

This firearm held eleven pre-loaded charges. Id. at 716-717. Box magazines date from before

18

ratification of the Fourteenth Amendment, and handgun magazines containing more than ten

19

rounds became popular in the 1930s. David B. Kopel, The History of Firearm Magazines and

20

Magazine Prohibitions, 78 Alb. L. Rev. 849, 851 (2015).

21

By the time California legislatively branded them “large-capacity magazines” ages later,

22

at the end of 1999 (SB 23, 1999-2000 Reg. Sess. (Cal. 1999); former § 32310), millions of such

23

magazines had been manufactured and sold into circulation here and around the county as

24

integral operating parts of semi-automatic firearms. Kopel, supra, at 862 (“Long before 1979,

25

magazines of more than ten rounds had been well established in the mainstream of American gun

26

ownership.”). Indeed, with many of the most popular semi-automatic firearms, magazines of this

27

capacity or greater are the most prevalent type of magazine employed, or the only type

28

manufactured for those firearms. Plaintiffs here will show at trial that magazines of this capacity
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1

or greater are now “standard” in semi-automatic firearms. And for this reason, virtually all such

2

firearms are sold at retail in the vast majority of jurisdictions throughout the United States with at

3

least one or more magazines of this capacity.

4

Attorneys at Law
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5

ii.

Tradition

As for the closely related matter of tradition, these items have always been accepted as

6

integral to semi-automatic firearms. While California’s 2000 legislative action generally banned

7

most forms of future acquisition and transfer of these magazines, it had never before banned the

8

mere possession of these items, and thus, countless law-abiding citizens of this State have relied

9

upon this longstanding status of the law in continuing to use and possess them for many

10

recognized lawful purposes, including self-defense, competition, training, and sport. Again, the

11

numbers speak for themselves in proving tradition. Large-capacity magazines in California

12

today number into the “hundreds of thousands,” at least, as the DOJ’s own recent findings

13

indicate. (Req. for Jud Notice, Ex. A). And they number into the millions nationwide. See

14

Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1261 (D.C. Cir. 2011) (“We think it

15

clear enough in the record that semi-automatic rifles and magazines holding more than ten

16

rounds are indeed in ‘common use,’ as the plaintiffs contend.”); Colorado Outfitters Ass’n v.

17

Hickenlooper, 24 F.Supp.3d 1050, 1068 (D. Colo. 2014) (magazines with capacities of greater

18

than 15 rounds “number in the tens of millions”). The numbers irrefutably show that a majority

19

of Americans prefer semi-automatic handguns, and that roughly half of the magazines sold and

20

distributed have – traditionally – been those holding more than ten rounds. And, but for recent

21

(and certainly not longstanding) legislation, virtually all magazines manufactured and sold into

22

the American non-military market for full-sized pistols would be standard-capacity, holding

23

more than ten rounds of ammunition.

24
25

iii.

Commonality

Similarly, these historically and traditionally respected firearm instrumentalities are

26

indisputably in common use throughout California and beyond. As Plaintiffs’ Third Amended

27

complaint explains, “[s]uch [large-capacity] magazines are, in virtually every other state of the

28

Union, exactly the sorts of lawful weapons in common use that law-abiding people possess at
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1

home for lawful purposes [.]” (TAC, ¶ 48.) “Millions of semi-automatic firearms in common

2

use for lawful purposes are possessed by law-abiding people throughout the United States,

3

including in California. Those firearms include, but are not limited to, highly-popular makes and

4

models of handguns like the Glock models 17, 19, 22, and 23, the Smith & Wesson M&P series

5

models, the Springfield Armory XD series models, and many others, including some pistols that

6

have now been discontinued.” (Id., ¶ 50.) “Millions of such firearms, including those handguns,

7

are commonly possessed by law-abiding people for lawful purposes including target shooting,

8

training, sport shooting, competition, and self-defense.” (Id., ¶ 51.) And millions of such

9

firearms, including those handguns, were designed and intended to be used with magazine

10

capacities exceeding 10 rounds. For example, one of the most popular handgun models

11

commonly used and possessed for self-defense, the Glock model 17 9mm, was designed with a

12

17-round magazine. (Id., ¶ 52.) And many of these handguns that were designed for factory-

13

standard large-capacity magazines holding more than 10 rounds, including the Glock model 17

14

handgun, are available for sale in California to law-abiding people on the DOJ’s Roster of

15

Handguns Certified for Sale (Roster). (Id., ¶ 53.)

16

These key allegations of the operative complaint are not, as the State asserts or suggests,

17

mere “arguments” or “conclusions of law.” These are matters of fact – facts that cannot

18

reasonably be disputed.4 Every court to have considered this specific issue has recognized that

19

such magazines are indeed in common use by a wide swath of ordinary Americans. See e.g.,

20

Heller II, 670 F.3d at 1261 (“[w]e think it clear enough in the record that semi-automatic rifles

21
22
23
24
25
26
27
28

4

If the State actually does dispute this, then they should be required to prove this at trial. One
need only travel to any other state in the Union where such magazines are not prohibited —
indeed, the vast majority of states — and visit any gun store there, any shooting range, attend any
shooting competition, any gun show, or talk to any other ordinary gun owners in those states,
where it will be manifestly apparent that “standard-capacity” magazines (called “LCMs” by our
Legislature since 2000), are indeed standard fare, widely and commonly kept, by good and
decent people, for good and useful purposes. See United States v. Vongxay, 594 F.3d 1111, 1118
(9th Cir. 2010) (“most scholars of the Second Amendment agree that the right to bear arms was
‘inextricably ... tied to’ the concept of a “virtuous citizen[ry]’ that would protect society through
‘defensive use of arms against criminals, oppressive officials, and foreign enemies alike . . .’”)
(citing Don B. Kates, Jr., The Second Amendment: A Dialogue, 49 Law & Contemp. Probs. 143,
146 (1986)).
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1

and magazines holding more than ten rounds are indeed in ‘common use,’ as the plaintiffs

2

contend.”); Colorado Outfitters Ass’n v. Hickenlooper, 24 F. Supp. 3d 1050, 1068 (D. Colo.

3

2014) (“lawfully owned semi-automatic firearms using a magazine with the capacity of greater

4

than 15 rounds number in the tens of millions”); Shew v. Malloy, 994 F. Supp. 2d 234, 246 (D.

5

Conn. 2014) (semi-automatic rifles such as the AR-15 as well as magazines with a capacity

6

greater than 10 rounds “are ‘in common use’ within the meaning of Heller and, presumably, used

7

for lawful purposes”); Fyock v. City of Sunnyvale, 25 F. Supp. 3d 1267, 1276-1277 (N.D. Cal.

8

2014) (such magazines are “typically possessed by law-abiding citizens for lawful purposes”);

9

N.Y. State Rifle & Pistol Ass’n, 990 F. Supp. 2d at 365 (presuming use for lawful purposes). And

10

again, such clear allegations of fact are all Plaintiffs must plead in order to defeat the State’s

11

MTD and proceed to trial on the merits of the claims these allegations support.

12

The indisputably widespread common and ordinary use of such magazines must further

13

be measured by what is commonly used and held in the rest of the country. For example,

14

handguns were not in common use by ordinary, law-abiding citizens within the District of

15

Columbia when the Supreme Court struck down the District’s thirty-year ban on their possession

16

and lawful use of handguns. But Heller noted: “[i]t is no answer to say, as petitioners do, that it

17

is permissible to ban the possession of handguns so long as the possession of other firearms (i.e.,

18

long guns) is allowed. It is enough to note, as we have observed, that the American people have

19

considered the handgun to be the quintessential self-defense weapon.” 554 U.S. at 629

20

(emphasis added). Plaintiffs here will easily demonstrate that a large swath of semi-automatic

21

handguns used by ordinary Americans around the country utilize magazines holding more than

22

10 rounds of ammunition as standard-capacity magazines.

23

Amicus Curiae Everytown for Gun Safety (“Everytown”) argues that the common use

24

test is “illogical.” (Proposed Amicus Brief at 8:15). Hardly. See Heller, 554 U.S. at 624;

25

Caetano v. Mass., __ U.S. __, 136 S.Ct. 1027, 1032-33 (2016) (the “[h]undreds of thousands” of

26

stun guns, which are “less popular than handguns,” makes them “a legitimate means of self-

27

defense across the country”); and citations above. Everytown’s lamentation that the ubiquity of

28

firearms “creates perverse incentives for the firearm industry” to give gun manufacturers “ the

– 15 –
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS THIRD AMENDED COMPLAINT

Case 2:17-cv-00903-WBS-KJN Document 98 Filed 02/05/19 Page 25 of 66

1

unilateral ability to insulate highly dangerous firearms or firearm features with Second

2

Amendment protection […]” (Proposed Amicus Brief, at 10:14-16), is entirely irrelevant.5

3

“[T]he court will not judge whether the public’s firearm choices are often used for self-defense,

4

or even whether they are effective for self-defense – the firearms must merely be preferred.”

5

Fyock v. City of Sunnyvale, 25 F.Supp.3d 1267, 1278 (N.D. Cal. 2014) (italics added); see

6

Caetano, 136 S.Ct. at 1028-29; see also Friedman, 784 F.3d at 416 n. 5 (Manion, J., dissenting)

7

(“The fact that a statistically significant number of Americans use AR-type rifles and large-size

8

magazines demonstrates ipso facto that they are used for lawful purposes. Our inquiry should

9

have ended here: the Second Amendment covers these weapons.”).

Attorneys at Law
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10

Therefore, because the statewide LCM ban essentially amounts to a prohibition of an

11

entire class of arms, and/or a critical component thereof, which have been overwhelmingly

12

chosen by American society for lawful purposes, and implicates a core Second Amendment

13

right, it is a categorical prohibition that necessarily cannot survive any level of scrutiny

14

whatsoever. The inquiry should end there, and Defendants’ motion to dismiss this claim should

15

be denied. While this is surely not a claim that could even be decided on a motion to dismiss in

16

any event, Plaintiffs’ opposition demonstrates that such a categorical ban must be struck down.
2.

17
18

We recognize that this Court may feel bound by the law of this circuit, namely, Fyock v.

19
20
21
22

Any Application of Intermediate Scrutiny Cannot Involve the InterestBalancing Prohibited by Heller.

City of Sunnyvale, 779 F.3d 991 (9th Cir. 2015), to conclude that Plaintiffs’ claims – to the
extent they should be subject to any standard of review at all – would be subject to “intermediate
scrutiny.” Should this Court adhere to this position (as stated in its Order of June 29, 2017), as

23
24
25
26
27
28

5

Everytown’s view is also distorted by its hostility toward the Second Amendment generally,
leading it to suggest that gun owners should just blithely submit to any assertion of police powers
in the name of combatting so-called “gun violence.” In reality, state legislators – pandering to
prohibitionist groups such as Everytown, and exploiting public fears over the perceived
dangerousness of certain weapon types – have their own perverse incentives to enact firearm
prohibitions that would render ordinary, commonly-used firearms less prevalent or even nonexistent, even among the virtuous. Indeed, the State expressly admits this is its ultimate goal in
its zeal to reduce the “continued proliferation” of such items. (MTD at 3:13.)
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1

further articulated in the TAC, we must emphasize that a vast difference exists between actual

2

intermediate scrutiny and how that test has been applied in recent Second Amendment cases.

3

“Intermediate scrutiny” in Second Amendment cases has devolved into the very sort of interest-

4

balancing expressly prohibited by Heller. Assuming that this Court does not find the LCM ban

5

is a categorical ban absolutely prohibited by Heller, it must take care to apply a proper level and

6

form of scrutiny that does not involve the prohibited interest-balancing.

Attorneys at Law
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7

Heller did many great things to reaffirm basic civil liberties for law abiding citizens, but

8

it left open the question of what specific level of scrutiny to apply in future cases involving

9

firearms restrictions that fall short of categorical bans. But the Heller Court did expressly and

10

emphatically make clear that rational-basis review is an unacceptably deferential standard to

11

apply in evaluating restrictions that impinge upon the fundamental rights enshrined in the Second

12

Amendment. Heller, 554 U.S. at 628, n. 27. Thus, in evaluating such restrictions, the lower

13

courts have generally avoided applying rational basis review (at least in name) and have instead

14

applied some form of heightened scrutiny – either “strict” or “intermediate” scrutiny (though

15

most commonly some variation of the latter).

16

But, whatever label is applied to this form of scrutiny, the fact is, any interest-balancing

17

in resolving Second Amendment claims is forbidden under Heller. The Heller court expressly

18

rejected this methodology wholesale. The majority directly confronted and then renunciated

19

Justice Breyer’s argument in his dissent for a “judge-empowering ‘interest balancing inquiry,’”

20

stating:

21
22
23
24
25
26
27
28

We know of no other enumerated constitutional right whose core protection has
been subjected to a freestanding “interest-balancing” approach. The very
enumeration of the right takes out of the hands of government—even the Third
Branch of Government—the power to decide on a case-by-case basis whether the
right is really worth insisting upon. A constitutional guarantee subject to future
judges’ assessments of its usefulness is no constitutional guarantee at all.
Constitutional rights are enshrined with the scope they were understood to have
when the people adopted them, whether or not future legislatures or (yes) even
future judges think that scope too broad.
Heller, 554 U.S. at 634-35. Indeed, writing for the majority, Justice Scalia observed that the
Second Amendment rights have already been subjected to all the “interest-balancing” that is
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1

needed or warranted: “Like the First [Amendment], [the Second Amendment] is the very product

2

of an interest balancing by the people—which Justice Breyer would now conduct for them anew.

3

And whatever else it leaves to future evaluation, it surely elevates above all other interests the

4

right of law-abiding, responsible citizens to use arms in defense of hearth and home.” Id., at 635.
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5

Nevertheless, the circuit courts have been engaging in the very sort of interest-balancing

6

that the Heller court rejected and essentially applying what is the functional equivalent of the

7

rational basis review that the court flatly rejected as improper. Legal scholars have recognized

8

this now for the last several years. As Professor Roston observed in 2012, “the lower courts’

9

decisions strongly reflect the pragmatic spirit of the dissenting opinions that Justice Steven

10

Breyer wrote in Heller and McDonald.” Allen Rostron, Justice Breyer’s Triumph in the Third

11

Battle Over the Second Amendment, 80 Geo. Wash. L. Rev. 703, 706-707 (2012). In fact, even

12

back then, Professor Rostron suggested that Justice Breyer’s dissenting view in Heller had

13

become the controlling law of the land, because the lower courts “have effectively embraced the

14

sort of interest-balancing approach that Justice Scalia condemned, adopting an intermediate

15

scrutiny test and applying it in a way that is highly deferential to legislative determinations and

16

that leads to all but the most drastic restrictions on guns being upheld.” Id., at 706-07.

17

During this period of the Supreme Court’s general passivity since McDonald in 2010, the

18

circuit courts have become further emboldened in their application of this approach and improper

19

deference to state legislatures’ “empirical judgment” in enacting laws that impinge upon Second

20

Amendment rights. Heller, 554 U.S. at 690. In other words, intermediate scrutiny has become,

21

to the circuit courts, not just a tool for conducting improper “balancing of interests” but a means

22

of effectively stacking the deck in favor of states seeking to restrict firearms rights. See e.g.,

23

United States v. Decastro, 682 F.3d 160, 166 (2d Cir. 2012) (finding that the challenged law,

24

which restricts citizens’ ability to transport firearms into New York from out of state, “only

25

minimally affects the ability to acquire a firearm,” the court reasoned that it was not even

26

“subject to any form of heightened scrutiny”); Kachalsky v. County of Westchester, 701 F.3d 81,

27

98-99 (2d Cir. 2012) (giving “substantial deference” to the state legislature’s “belief” that the

28

regulation would serve a public safety interest); Drake v. Filco, 724 F.3d 426, 435-37 (3d Cir.
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1

2010) (applying “intermediate scrutiny” to uphold New York’s “justifiable need” requirement

2

for concealed carry licenses by essentially just deferring to the state’s generic justification that

3

the law helped ensure public safety); Kolbe v. Hogan, 849 F.3d 114, 141 (4th Cir. 2017) (readily

4

acceding to the state’s proffered “policy judgments” that the restrictions at issue were necessary

5

to “protect[] public safety”); Heller II, 670 F.3d at 1258 (accepting as adequate to pass muster

6

under intermediate scrutiny the District of Columbia’s claim that the firearm registration

7

requirement at issue advanced the general interests of “protect[ing] police officers and . . .

8

aid[ing] in crime control,” even while the court itself recognized that the District had presented

9

this justification “incompletely” and “almost cursorily”); NRA v. BATFE, 700 F.3d 185 (5th Cir.

10

2012) (upholding a statute prohibiting the sale of handguns to people ages 18–20 under

11

intermediate scrutiny, despite the indisputable severity of establishing an almost total handgun

12

prohibition against an entire class of adults).

13

This is, of course, the prevailing methodology in the Ninth Circuit as well, where the test

14

for the appropriate standard of review as applied to Second Amendment claims is currently

15

drawn from Chovan, 735 F.3d at 1136. Under Chovan, the court is supposed to ask “whether the

16

challenged law burdens conduct protected by the Second Amendment,” and if it does, determine

17

the “appropriate level of scrutiny.” Id. The resulting analysis permits a court to conduct the

18

prohibited balancing of interests, which in turn inevitably permits upholding the regulation so

19

long as the burden could reasonably be perceived as relatively insubstantial in comparison to the

20

proffered state interest.6 And even where Second Amendment conduct is implicated, it is

21

nevertheless routinely minimized and dismissed – since, as noted, the proffered justification for

22

such restrictions is generally just a variation of the generic “public safety” theme, which this

23
24
25
26
27
28

6

Dissenting in Teixeira, Judge Bea made the point that the majority had improperly evaluated the
degree of the burden, and not simply whether the ordinance at issue burdened Second
Amendment rights at all. “Chovan did not require the burden to be ‘meaningful’ or ‘substantial’
to proceed to the second step in the analysis, the ‘severity’ of the burden. It required only that the
right be burdened. Second, Chovan explicitly required the ‘severity’ of the burden to be
examined at its second step, as necessary to choose the level of judicial scrutiny to be applied.”
Teixeira, 873 F.3d at 695 (9th Cir. 2017) (Bea, J., dissenting) (quoting Chovan, 735 F.3d at
1138).
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1

improper methodology encourages courts to readily accept. See e.g., Silvester v. Harris, 843 F.3d

2

816, 827 (9th Cir. 2016) (where the Ninth Circuit, purporting to apply intermediate scrutiny,

3

marginalized the actual burden on the plaintiffs, reasoning that “[t]he actual effect of the [waiting

4

period laws] on Plaintiffs is very small,” and minimized the government’s burden by

5

emphasizing that “the [reasonable fit] test is not a strict one … and scrutiny does not require the

6

least restrictive means of furthering a given end” – regardless of the trial court’s findings of fact

7

and conclusions of law to the contrary).

8
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9

While the Supreme Court has yet to denounce with one voice this judicial obstructionism
against the Second Amendment currently prevailing in the lower courts, it has at least signaled

10

recognition that the Ninth Circuit has gone awry in its use of supposed “intermediate scrutiny” to

11

decide these cases. See Jackson v. City and County of San Francisco, 135 S.Ct. 2799, 2801

12

(2015) (Thomas, J., dissenting from denial of cert.) (“[N]othing in our decision in Heller

13

suggested that a law must rise to the level of the absolute prohibition at issue in that case to

14

constitute a ‘substantial burden’ on the core of the Second Amendment right. And when a law

15

burdens a constitutionally protected right, we have generally required a higher showing than the

16

Court of Appeals demanded here.”). Indeed, the Ninth Circuit’s opinion in Jackson is flawed for

17

several reasons, the primary of which is that it applied intermediate scrutiny even though it found

18

that the statute at issue burdened the Second Amendment’s core right to possess firearms in the

19

home, for self-defense purposes. Also, it found that firearm storage laws do not “severely

20

burden” the core right – a proposition that Justice Thomas has specifically called into question.

21

Cf. McDonald, 561 U.S. at 790–91 (2010) (noting that Heller and McDonald reject a quantitative

22

“costs and benefits” approach). The Supreme Court’s recent decision to review the case of New

23

York State Rile & Pistol Association v. City of New York, 883 F.3d 5 (2d Cir. 2018), cert.

24

granted, 2019 WL 271961 (U.S. Jan. 22, 2019) (No. 18-280) (“NYSRPA”) – where the Second

25

Circuit engaged in similarly constitutionally suspect analyses to uphold New York City’s

26

sweepingly broad ban on transporting a licensed, locked and unloaded handgun outside city

27

limits – signals the high court is finally ready to reign in this judicial activism within the lower

28

courts and ensure that laws restricting Second Amendment rights are properly and fairly
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2

scrutinized in accordance with the core principles pronounced in Heller and McDonald.
Here, this Court’s order denying Plaintiffs’ motion for a preliminary injunction found that

3

intermediate scrutiny applies because Penal Code section 32310 “does not affect the ability of

4

law-abiding citizens to possess the ‘quintessential self-defense weapon’ – the handgun. Rather,

5

[it] restricts possession of only a subset of magazines that are over a certain capacity.”

6

(MEMORANDUM AND ORDER RE: MOTION FOR PRELIMINARY INJUNCTION (Dkt. #52) (“Order”) at

7

6:21-25 (citing Heller, 554 U.S. at 629).) Irrefutably, however, the ban implicates the core of the

8

Second Amendment right. Fyock, 779 F.3d at 999. Further, “[c]onstitutional rights

9

[…]implicitly protect those closely related acts necessary to their exercise. ‘There comes a point

10

... at which the regulation of action intimately and unavoidably connected with [a right] is a

11

regulation of [the right] itself.’” Luis v. United States, 136 S. Ct. 1083, 1097 (2016) (Thomas, J.,

12

concurring) (quoting Hill v. Colorado, 530 U.S. 703, 745 (2000) (Scalia, J., dissenting)). “The

13

right to keep and bear arms, for example, ‘implies a corresponding right to obtain the bullets

14

necessary to use them[.]’” Luis, 136 S.Ct. at 1097 (quoting Jackson v. City and County of San

15

Francisco, 746 F.3d 953, 967 (9th Cir. 2014)).

16

But if a statute that implicates a core exercise of the Second Amendment right, or

17

prohibits activity essential to an exercise of the right such as the possession of large-capacity

18

magazines – which are not “only a subset” of magazines in general, but in Plaintiffs’

19

circumstances are integral to the functioning of their firearms – can nevertheless be upheld

20

merely because there is some articulable governmental justification for it, then true

21

“intermediate scrutiny” ceases to exist. For when it comes to firearms, a government can always

22

at least articulate, on paper, some “reasonable”-sounding, generic public safety concern –

23

irrespective of the actual effects of the law. That is not the standard for intermediate scrutiny.

24

See, Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 664 (1994) (“[the government] must

25

demonstrate that the recited harms are real, not merely conjectural, and that the regulation will in

26

fact alleviate these harms in a direct and material way”). Actual intermediate scrutiny – not just

27

that of the watered-down variety being improperly applied by too many courts in Second

28

Amendment cases – means the government bears a real burden, which it must meet with
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19
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substantial evidence. The State cannot carry that burden here.
3.

Defendants Bear a True Evidentiary Burden Under Actual Intermediate
Scrutiny, Which They Cannot Overcome in Their Motion to Dismiss.

Consistent with the prevailing distortions of the Second Amendment jurisprudence, the
State’s apparent position is that it bears no evidentiary burden to justify the existence of its LCM
ban – even as applied to owners of pre-ban, grandfathered magazines – and even while giving lip
service to an “intermediate scrutiny” standard. The State distorts the picture further by claiming
that Plaintiffs are alleging the State must show the ban will end “all gun violence” or “would
have prevented” the past incidents of gun violence. (MTD at 13:20-23 (italics added).) Of
course, no one is claiming that anyone must or could prove this. But the fact that the State cannot
prove this does not somehow mean it is relieved of the burden to substantiate the actual
justification it has proffered in support of the ban – that the ban will reduce the incidence or
lethality of mass shootings – as the State claims in attempting to shirk any burden-carrying
responsibility. (Id. at 13: 15-19.) See Turner Broad. Sys., Inc., 520 U.S. 180, 195 (1997). For the
same essential reason, nor can the State hope to carry its actual burden with mere speculation
that access to such magazines “leads to more injuries and higher fatality rates than crimes
involving smaller, conventional magazines.” (MTD at 3: 8-9.) Indeed, if such slippery-slope
justifications were sufficient to sustain magazine bans, States could (and would, in places like
California) eventually succeed in banning everything except single round capacity firearms.
This practice of wholly ignoring or minimizing the traditional governmental burdens
under purportedly legitimate forms of constitutional scrutiny demonstrates that “intermediate
scrutiny” in this context has devolved into something functionally and practically
indistinguishable from the Heller-prohibited rational basis review. One of the fundamental
differences between rational basis scrutiny and intermediate scrutiny of a challenged
governmental action is supposed to be the evidence required to reasonably justify the action.
Under rational basis review, the burden rests with the challenger to negate every conceivable
basis that might support a challenged law. Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S.
356, 364 (1973). And no evidence is required. F.C.C. v. Beach Communications, Inc., 508 U.S.
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307, 313-315 (1993).
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2

By contrast, when a heightened level of scrutiny is used, the requirements change, and

3

rational speculation is no longer good enough. Under actual intermediate scrutiny, the

4

government bears the burden of proof to demonstrate a reasonable fit between the challenged

5

regulation and a substantial governmental objective that the law ostensibly advances. Board of

6

Trustees of State Univ. of New York v. Fox, 492 U.S. 469, 480–81 (1989). To carry this burden,

7

the government must not only present evidence, but “substantial evidence” drawn from

8

“reasonable inferences” that actually support its proffered justification. Turner Broad. Sys., Inc.,

9

520 U.S. at 195 (emphasis added); see also City of Renton, 475 U.S. at 51–52 (the evidence that

10

the lawmakers rely upon must be “reasonably believed to be relevant to the problem” the

11

government is addressing). And the regulation must often be more than merely “relevant” to the

12

problem at hand. Indeed, in the related First Amendment context, the government is typically

13

put to the evidentiary test to show that the harms it recites are not only real, but “that [the speech]

14

restriction will in fact alleviate them to a material degree.” Italian Colors Rest. v. Becerra, 878

15

F.3d 1165, 1177 (9th Cir. 2018) (citing Greater New Orleans Broad. Ass'n, Inc. v. United States,

16

527 U.S. 173, 188 (1999) (quoting Edenfield v. Fane, 507 U.S. 761, 770-71 (1993)). This same

17

evidentiary burden should apply with equal force to Second Amendment cases, where equally

18

fundamental rights are similarly at stake. See Ezell v. City of Chicago, 651 F.3d 684, 706–07 (7th

19

Cir. 2011) (“Both Heller and McDonald suggest that First Amendment analogues are more

20

appropriate, […] and on the strength of that suggestion, we and other circuits have already begun

21

to adapt First Amendment doctrine to the Second Amendment context[.]”) (citing Heller, 554

22

U.S. at 582, 595, 635; McDonald, 130 S.Ct. at 3045).

23

In this case, however, the State essentially flips this evidentiary burden on its head,

24

arguing that the government has no burden to prove anything in relation to its own proffered

25

justifications. (MTD at 13:19-26.) Not only does the State’s motion suggest that Plaintiffs bear

26

the evidentiary burden of showing that the law will not advance “public safety,”7 but it treats its

27
28

7

Indeed, what firearm law doesn’t somehow claim to advance “public safety?”
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1

own stated justifications as simply presumptively true. If, as the State claims, laws can survive

2

intermediate scrutiny by merely appealing to some people’s idea of “common sense” (Motion at

3

3:16), then, again, true intermediate scrutiny does exist in Second Amendment cases, because it

4

has devolved into nothing more than rational basis review masquerading as “heightened”

5

constitutional scrutiny.

6

Frankly, these are simply not issues that can be resolved on a motion to dismiss under

7

Rule 12. The government may or may not eventually be able to clear the required hurdles to

8

survive appropriately-applied, real heightened scrutiny, but still, it must do so with real evidence

9

and not mere speculation. See e.g., Ezell, 651 F.3d at 709 (in analogous First Amendment

10

contexts, “the government must supply actual, reliable evidence to justify restricting protected

11

expression based upon secondary public-safety effects”); City of Renton, 475 U.S. at 51–52. As

12

Judge Benitez observed looking at largely the same evidence that the State presented in Duncan

13

v. Becerra, the State’s evidence consists of “incomplete studies from unreliable sources upon

14

which experts base speculative explanations and predictions,” “a potpourri” of “amorphous

15

harms to be avoided,” and “a homogenous mass of horrible crimes in jurisdictions near and far

16

for which large capacity magazines were not the cause.” Duncan v. Becerra, 265 F.Supp.3d at

17

1120.

18

Finally, it is worth noting – as the Attorney General was fond of pointing out at the

19

hearing on Plaintiffs’ motion for a preliminary injunction – that, to date, apparently no circuit

20

court has actually reviewed a Second Amendment case under strict scrutiny – at least not en

21

banc. The two opinions that actually deigned to apply strict scrutiny to Second Amendment

22

claims were quickly reversed by en banc panels. See Kolbe v. Hogan; Tyler v. Hillsdale County

23

Sheriff's Department, 837 F.3d 678 (6th Cir. 2016). What does this tell us? Simply, that many

24

of our circuit courts are hostile to the fundamental, individual right of private firearm ownership

25

recognized in Heller, and that Second Amendment challenges to government restrictions,

26

especially in this Circuit, virtually always resolve in favor of the government. Therefore, we

27

ruefully conclude that “heightened scrutiny” means only “intermediate scrutiny” in Second

28

Amendment cases – and a watered-down version of it at that, resembling analytical devices
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1

materially indistinguishable from the rational basis review that Heller forbade. The danger of

2

such distorted analyses jeopardizing the core of the fundamental rights recognized in Heller is

3

particularly acute where (as here) the government believes it has no particular burden to

4

demonstrate Legislative propriety, aside from offering generic platitudes to “public safety.”8

5

Thus, should this Court ultimately decide to apply intermediate scrutiny here, we implore the

6

Court to put the government to the test and hold it to the exacting standards of actual

7

intermediate scrutiny, which its amorphous justifications cannot survive Indeed, if a federal

8

district court judge could hold that the Plaintiffs in Duncan carried the exceptionally high burden

9

of demonstrating a likelihood of irreparable harm so as to warrant the extraordinary remedy of a

10

statewide preliminary injunction against the ban, surely, the Plaintiffs here must be deemed to

11

have at least crossed the low threshold for merely stating a “plausible” claim sufficient to permit

12

them the opportunity for an adjudication of the merits of their case.9
4.

13
14

In actuality, strict scrutiny is the more appropriate standard should this Court engage in

15
16

Should There Be Any “Interest-Balancing,” Strict Scrutiny is Actually the
More Appropriate Test.

any “interest-balancing.” Plaintiffs’ claims undisputedly implicate the core of the Second

17
18
19
20
21
22
23
24
25
26
27
28

8

The State proceeds with an inflated sense of self-confidence here in light of the recent opinions
in Ass’n of N.J. Rifle & Pistol Clubs, Inc. v. Attorney General N.J. (ANJRPC), 910 F.3d 106 (3d
Cir. 2018), and Worman v. Healey, 293 F.Supp.3d 251 (D. Mass. 2018), which rejected other
challenges to different LCM bans. (MTD at 4, 11, 12, 13.) But it overplays the situation right out
of the gate, claiming that “several courts have joined the growing consensus that LCM
restrictions are constitutional,” when it only cites these two extraterritorial cases, one of which is
a district court case currently on appeal. Moreover, the cases are clearly distinguishable. The
Worman plaintiffs challenged merely an “enforcement notice” stating the Massachusetts
Attorney General’s Office interpretation of a law concerning “assault weapons,” which “lack[ed]
the binding effect and force of law” and presented no demonstrable threat of actual enforcement.
Worman, at 260. And in the ANJPRC case, as discussed further below, the New Jersey ban at
issue there is less burdensome than the ban at issue here, because it contains express exceptions
permitting owners of LCMs to modify their LCMs to accept ten rounds or fewer and to register
and thereafter retain firearms with LCMs that cannot be so modified. ANJRPC, 910 F.3d at 111.
9
As of the time this Opposition is filed, the parties in Duncan await the district court’s ruling on
the plaintiffs’ motion for summary judgment (heard on May 10, 2018). Accordingly, the parties
in Duncan have jointly requested a continuation of the pretrial deadlines in that matter,
contemplating and requesting a final pretrial conference on May 6, 2019. Joint Motion of the
Parties to Amend Scheduling Order, No. 3:17-cv-01017-BEN-JLB (ECF Doc. No. 84, filed
February 1, 2019).
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1

Amendment right. See Fyock, 779 F.3d at 999; N.Y. State Rifle & Pistol Ass’n, Inc. v. Cuomo,

2

804 F.3d 242, 255 (2d Cir. 2015); Friedman, 784 F.3d at 415; Heller II, 670 F.3d at 1261. While

3

the Ninth Circuit applied intermediate scrutiny in upholding Sunnyvale’s ban of large-capacity

4

magazines in Fyock, that decision does not preclude application of strict scrutiny here. The

5

Fyock court found the burden of that ban was not substantial enough to invoke strict scrutiny,

6

Fyock, 779 F.3d at 999-1000, but the burden to be imposed by this ban is notably more

7

significant. That ban is merely a citywide restriction on the possession of large-capacity

8

magazines: one need only step across the border of Sunnyvale City limits to be entirely free of its

9

proscription. The ban here applies across California entirely; there is no escaping its proscription

10

anywhere within this state. And moreover, as a simple matter of scale, this statewide ban would

11

affect far many more people, many of whom live in outlying counties who are unlikely to even

12

realize that the ban was enacted, and who may often have the greatest need for the LCMs that the

13

State seeks ban since their homes tend to be located relatively far from law enforcement agencies

14

and emergency responders.

15

“The core of the Heller analysis is its conclusion that the Second Amendment protects the

16

right to self-defense in the home. The Court said that the home is ‘where the need for defense of

17

self, family, and property is most acute,’ and thus, the Second Amendment must protect private

18

firearms ownership.” Silvester v. Harris, 843 F.3d 816, 820 (9th Cir. 2016) (Silvester) (quoting

19

Heller, 554 U.S at 628). This is why the Second Amendment protects “arms . . . of the kind in

20

common use . . . for lawful purposes like self-defense,” Heller, 554 U.S. at 624, and “elevates

21

above all other interests the right of law-abiding, responsible citizens to use arms in defense of

22

hearth and home,” id. at 624; Caetano, 136 S.Ct. at 1028 (quoting McDonald v. Chicago, 561

23

U.S. 742, 767 (2010) (“That right vindicates the ‘basic right’ of ‘individual self-defense.’”).

24

The LCM ban unquestionably places a substantial burden upon the right to self-defense

25

under the Second Amendment. If nothing else, as Plaintiffs’ complaint persuasively alleges with

26

no realistic possibility of refutation by the State, these magazines are integral operating parts of

27

the modern day semi-automatic firearms for which they are routinely produced, such that many,

28
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1

if not most, firearms are essentially inoperable without them.10 This ban would therefore and

2

necessarily impair “the right of law-abiding, responsible citizens to use arms in defense of hearth

3

and home,” Heller, 554 U.S. at 624, which is “the core of the Second Amendment right,”

4

Silvester, 843 F.3d. at 821. The countless Californians who have reasonably relied upon the

5

continuing ability to possess these magazines for self-defense would be forced to acquire

6

substitute magazines, and perhaps even substitute firearms if their current firearms only

7

accommodate magazines holding more than ten rounds, in order to salvage some form of their

8

constitutionally-protected right to possess and use firearms for defensive and other lawful means.

9
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16
17
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19
20
21
22
23

The expense of replacing these magazines with substitute magazines or firearms could be
substantial in many cases, entirely cost-prohibitive in others, or even render the firearms
completely useless in still others, such as where a person has multiple such magazines or simply
cannot afford to make the new purchases necessary to replace his or her existing ammunition or
firearms subject to the ban. And some such magazines are simply irreplaceable. (TAC, ¶¶ 11,
12, 13.) At best, potentially scores these individuals would be left with a lesser level of firearm
protection; at worst, some would be left with no firearm protection at all.
In the real world, magazine capacity makes a difference. Whether or not documented
instances of firearm self-defense (where the number of shots fired has actually been recorded)
have involved more ten rounds of fire is beside the point. The fact that few people may actually
require large-capacity magazine for self-defense “should be celebrated, and not seen as a reason
to except magazines having a capacity to accept more than ten rounds from Second Amendment
protection.” Fyock v. City of Sunnyvale, 25 F.Supp.3d 1267, 1276 (N.D. Cal. 2014). Again, “the
court will not judge whether the public’s firearm choices are often used for self-defense, or even

24
25
26
27
28

10

In fact, California law requires many models of new pistols sold at retail to have “magazine
disconnect mechanisms,” which means that these firearms are literally incapable of being fired
without a magazine. See Pen. Code §§ 31910(b)(4)-(6), 32000, and 16900 (defining “magazine
disconnect mechanism” as “a mechanism that prevents a semiautomatic pistol that has a
detachable magazine from operating to strike the primer of ammunition in the firing chamber
when a detachable magazine is not inserted in the semiautomatic pistol”).
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1

whether they are effective for self-defense – the firearms must merely be preferred.” Id. at 1278;

2

see Caetano, 136 S.Ct. at 1028-29 (Ms. Caetano’s mere possession of a stun gun in an encounter

3

with her violent ex-boyfriend “may have saved her life,” even though she never deployed it[.]”).

4

Unquestionably, having a large-capacity magazine at one’s disposal certainly could, and likely

5

would, provide a greater level of protection in a self-defense situation given the simple, yet

6

significant fact that one has a greater number of rounds available to fire. Plaintiffs will show,

7

through expert testimony, that this is particularly true for average citizens who, unlike many

8

trained and highly-equipped law enforcement personnel, are generally not as ready to efficiently

9

Attorneys at Law
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10
11
12
13
14
15
16
17
18
19
20
21
22
23

confront an armed criminal. Citizens faced with such peril are likely to have a single firearm and
a single magazine at their disposal, and may be more susceptible to the psychological effects of
fear, anxiety, and stress that naturally occur when faced with the threat of deadly violence and
tend to deprive one of the focus and clarity of mind necessary to make accurate shots at the
attacker. For example, the evidence will show that, in home invasion situations, while average
citizens may be able to retrieve their loaded firearms, they typically struggle to properly equip
themselves with any additional ammunition. Uniformed police, on the other hand, are usually
armed against the very same criminals with two spare magazines, each containing seventeen
rounds or more of 9mm, or fifteen rounds of .40 caliber cartridges. Plaintiffs will show that
collective law enforcement experience has determined this to be critical to officer survival in
confrontations with armed criminals. That is, the threat from the criminals is the same, and the
constitutional right to armed self-defense – if it is to afford meaningful protection – must be
construed to preserve for average citizens the ability to defend themselves just the same.
Especially when coupled with the reality that this ban would effectuate, essentially, a

24

confiscation of valuable personal property intrinsic to countless protected firearms, ‘“it amounts

25

to a destruction of the Second Amendment right . . . unconstitutional under any level of

26

scrutiny.’” Bauer v. Becerra, 858 F.3d 1216, 1222 (9th Cir. 2017) (quoting Silvester, 843 F.3d at

27

821). At the very least, this confiscatory ban ‘“implicates the core of the Second Amendment

28

right and severely burdens that right.’” Id. And for that reason, if this law is to be evaluated with
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1

an “interest-balancing” test, it should be subjected to strict scrutiny review. Because the

2

government cannot demonstrate that the ban is narrowly tailored to achieve a compelling state

3

interest and that no less restrictive alternative exists to achieve the same end, as it must show

4

under this standard, United States v. Alvarez, 617 F.3d 1198, 1216 (9th Cir. 2010), it cannot

5

carry its burden and the motion to dismiss this claim should be denied.

6
7

B.

8
9
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10
11
12
13

Penal Code § 32310(c) and (d), which as of July 1, 2017, would require individual
plaintiffs, and a large class of similarly-affected individuals who lawfully own pre-ban
magazines, to dispose of, destroy, or “surrender” their constitutionally-protected personal
property, thereby resulting in a taking of such property for which no compensation has been or
would be provided, in violation of both the Takings and Due Process Clauses of the United
States Constitution and the California Constitution.

14
15
16
17
18
19

PLAINTIFFS STATE A CAUSE OF ACTION FOR TAKINGS.

The Takings Clause of the United States Constitution guarantees property owners “just
compensation” when their property is “taken for public use.” U.S. Const., 5th Amend. The Due
Process Clause likewise guarantees property owners due process of law when the State
“deprive[s] [them] of ... property.” U.S. Const., 14th Amend., § 1. And the California
Constitution also provides that “Private property may be taken or damaged11 for a public use and

20
21
22
23
24
25
26
27
28

11

The State attempts to dismiss the notion of any damage to personal property interests here by
hypothesizing that the magazines may be permanently modified to render them incapable of
accepting more than ten rounds of ammunition. (MTD, 16:12-17). However, the sole basis for
the State’s claim here is an oblique reference Penal Code § 32425(a) which does not mention
permanent modifications at all, Pen. Code, § 32425 (providing an exception to section 32310 for
“[t]he lending or giving of any large-capacity magazine to, or possession of that magazine by, a
person licensed pursuant to Sections 26700 to 26915, inclusive, or to a gunsmith, for the
purposes of maintenance, repair, or modification of that large-capacity magazine”). And the
DOJ has withdrawn its proposed “emergency regulations” that had specified permissible forms
of permanent modifications to large-capacity magazines. (RJN, Exhs. G and H.) Thus,
California citizens have no formal guidance whatsoever as to what sort of “modifications”
suffice, if any, purportedly satisfy any such an exception. This contrasts with the New Jersey ban
at issue in ANJRPC, 910 F.3d 106, which expressly provides for such an exception within the
text of the ban itself, as well for registration of firearms with LCMs that cannot be so modified,
id. at 111, and thus further highlights the especially onerous nature of California’s ban.
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1

only when just compensation, ascertained by a jury unless waived, has first been paid to, or into

2

court for, the owner.” Cal. Const., Art. I, § 19 (emphasis added).

3
4

seek declaratory and injunctive relief as a remedy. See e.g., Lingle v. Chevron U.S.A. Inc., 544

5

U.S. 528, 528 (2005) (plaintiffs brought suit seeking a declaration that a rent cap effected an

6

unconstitutional taking of its property, and sought injunctive relief against application of the

7

cap); San Remo Hotel L.P. v. City and County of San Francisco, 27 Cal.4th 643, 649 (2002)

8

(plaintiffs challenged ordinance under California constitution by petition for writ of mandate);

9
10
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As in this case, a plaintiff suffering an unconstitutional taking without compensation may

11
12
13
14
15
16
17
18
19
20
21
22
23

Jefferson Street Industries, LLC v. City of Indio, 236 Cal.App.4th 1175, 1195 (2015) (a facial
challenge to an ordinance alleged to effect a regulatory taking may be brought through an action
for declaratory relief). In its Order, this Court denied Plaintiffs’ motion for a preliminary
injunction, in part, based on the proposition that preliminary injunctive relief is not generally
available for a takings claim. (Order at 16:12 – 17:18). Having already cited to Babbitt v.
Youpee, 519 U.S. 234 (1997) (affirming lower courts’ grant of injunctive and declaratory relief,
where statute violated the Takings Clause), we respectfully disagree with that determination, but
find that this should have no bearing on the instant motion to dismiss. See also, Golden Gate
Hotel Assn. v. City & County of San Francisco, 836 F.Supp. 707, 709 (N.D. Cal. 1993) (granting
injunction enjoining city from enforcing city hotel conversion ordinance constituting a taking)
(reversed on other grounds, 18 F.3d 1482 (9th Cir. 1994)). A court also has jurisdiction to enjoin
the taking of private property before the amount of compensation has been determined. Felton
Water Co. v. Superior Court, 82 Cal.App. 382, 388 (1927).
This action is being brought by individual plaintiffs, all of whom are law-abiding owners

24

of pre-ban (grandfathered) magazines, for themselves and on behalf of those in a class who are

25

similarly situated, in a representative capacity pursuant to state law. See e.g., Residents of

26

Beverly Glen, Inc. v. City of Los Angeles, 34 Cal.App.3d 117 (1973) (plaintiffs had standing to

27

bring takings-type challenge to ordinance, in a representative capacity under state law).

28

– 30 –
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS THIRD AMENDED COMPLAINT

Case 2:17-cv-00903-WBS-KJN Document 98 Filed 02/05/19 Page 40 of 66

1

1.

2

A “classic taking” is well understood to be one in which “the government directly

3

appropriates private property for its own use.” Tahoe-Sierra Preservation Council, Inc. v. Tahoe

4

Regional Planning Agency, 535 U.S. 302, 324 (2002). And likewise, a “paradigmatic taking,”

5

has also been equally well understood to be “a direct government appropriation or physical

6
7
8
9
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The Retroactive Magazine Possession Ban Constitutes a Per Se Taking.

invasion of private property.” Lingle, 544 U.S. at 537. Such takings – where the government
directly appropriates the property itself – are per se takings for which just compensation must be
provided, without regard to factors regarding the economic impact of the regulation or the nature
or character of the government action. Loretto v. Teleprompter Manhattan CATV Corp., 458
U.S. 419, 426 (1982).
The law has further developed to recognize another type of per se taking, one in which
government regulation of private property may be so onerous that its effect is tantamount to a
direct appropriation or ouster. These regulations are also compensable takings under the Fifth
Amendment, and occur when such regulations “completely deprive an owner of ‘all
economically beneficial us[e]’ of her property.” Lingle, 544 U.S. at 538 (citing Lucas v. South
Carolina Coastal Council, 505 U.S. 1003, 1019 (1992) (Lucas)).
Where there has been a per se taking, under either theory, compensation must be paid to
the property owner, irrespective of the perceived public good. See, e.g., Loretto, 458 U.S. at
426; Kaiser Aetna v. United States, 444 U.S. 164, 174 (1979) (“[T]here is no question but that

21

Congress could assure the public a free right of access […] if it so chose. Whether a statute or

22

regulation that went so far amounted to a ‘taking,’ however, is an entirely separate question.”);

23

Nat'l Wildlife Fed'n v. I.C.C., 850 F.2d 694, 706 (D.C. Cir. 1988) (“government action that

24

causes a permanent physical occupation of real property amounts to a taking ‘without regard to

25

whether the action achieves an important public benefit or has only minimal economic impact on

26

the owner’”).

27
28

Here, Penal Code § 32310(c) and (d) as amended constitutes both a direct physical
appropriation of Plaintiffs’ personal property and a scheme so onerous that it deprives Plaintiffs
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1

of all economically beneficial use of their property. It therefore amounts to a per se taking, for

2

which compensation must be provided.

3
4

There can be no question that the statute itself provides for the direct physical

6

appropriation of tangible property by the government through forced physical surrender. The

7

question is whether that is the only practical, viable (and intended) result. Penal Code §

8

32310(d) as enacted, states:

10

Attorneys at Law

Section 32310(d) is a Taking Because It Compels the Physical
Appropriation of Property.

5

9
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a.

11
12
13
14
15
16
17
18
19
20

Any person who may not lawfully possess a large-capacity magazine
commencing July 1, 2017 shall, prior to July 1, 2017:
(1) Remove the large-capacity magazine from the state;
(2) Sell the large-capacity magazine to a licensed firearms dealer; or
(3) Surrender the large-capacity magazine to a law enforcement agency for
destruction.
California’s ban does not expressly provide for LCM owners to “modify their LCMs ‘to
accept ten rounds or less” or to “register their firearms with LCMs that cannot be ‘modified to
accommodate ten rounds or less,” like the New Jersey ban at issue in the ANJPRC case which
specifically carves out such exceptions within the text of the ban itself. ANJPRC, 910 F.3d at
111. And, in fact, of California’s three limited “options,” the third option (“surrender”), we
contend, is the true option which the State intends to compel, and to which its statutory scheme
would effectively relegate most owners of pre-ban magazines who wish to comply with the law.

21

As Plaintiffs will show, it is the only economically viable option for the vast majority of

22

California pre-ban magazine holders to remain in compliance with the law.

23

To illustrate, the first purported “option” under subdivision (d), which is to “remove the

24

large-capacity magazine from the state,” is simply not viable for the vast majority of the class,

25

i.e., lawful pre-ban magazine holders. In the first place, the State has taken great pains to prevent

26

or prohibit the sale of such items to others within the confines of this State. Subdivision (a) of

27

section 32310 specifically states: “[A]ny person in this state who […] offers or exposes for sale,

28

[…] any large-capacity magazine is punishable by imprisonment in a county jail not exceeding
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one year or imprisonment pursuant to subdivision (h) of Section 1170.” (Emphasis added.)

2

Therefore, conscientious California pre-ban large capacity magazine holders who wish to dispose

3

of their property using the first “option” apparently may not go on the Internet, offer it for sale,

4

or even call a prospective purchaser in another state to arrange for the sale. They must, by

5

statute, physically drive to a border state before they may even begin to offer or expose it for

6

sale, or even begin to look for a willing buyer or receiver. This is simply, economically and

7

practically, untenable. Indeed, the notion that an actual market exists for 18+ year-old firearms

8

parts is, in itself, highly doubtful.

9
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It is apparent that the Legislature and drafters of Proposition 63 simply and callously
assumed (or were simply indifferent to the fact) that any lawful pre-ban large-capacity magazine
holder wishing to take the magazine out of state to preserve his or her constitutionally-protected
right to keep and bear arms has a friend, relative, or other recipient willing to take or bear the
costs of storing firearms or firearms parts on the holder’s behalf. This is simply unrealistic. Yet,
this is the only option available to the class of pre-ban magazine holders who actually wish to
keep their firearms, intact or otherwise.12 If such owners wish to keep their firearms intact, they
must essentially lose access to them – a substantial deprivation of their rights and interests in the
property that in itself constitutes a taking. See Nixon v. United States, 978 F.2d 1269, 1285 (D.C.
Cir. 1992) (“The retention of some access rights by the former owner of property does not
preclude the finding of a per se taking.”).
The second purported “option” under § 32310(d) – to sell to a “licensed firearms dealer”

21
22
23

– is equally illusory and (from a takings perspective) suffers from the same defect as the first
option, i.e., it simply presupposes that there is an actual market for such items. That is not only a

24

callous assumption, but it is a false one. There is no guarantee (or reason to assume) that

25

licensed firearms dealers would even be willing to participate in this state-endorsed confiscation

26
27
28

12

Again, and as will be proven at trial, ammunition magazines are not separate artifacts, but are
considered to be and are inherent operating parts of functioning firearms; semi-automatic
firearms are essentially inoperable without them. (TAC, ¶ 32).
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1

scheme, forcing upon California gun owners the gross indignity of disassembling and selling

2

away valuable firearms parts they have lawfully held for years. And moreover, from a purely

3

economic point of view, there is no reason to assume that licensed firearms dealers would even

4

be willing to buy such items, at cost, or even at all. Indeed, there are very few people within the

5

State to whom licensed firearms dealers could resell such items, except for the small class of

6

exempt people such as law enforcement officers. See Pen. Code § 32450(c).

7
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But in the bigger picture, of course, the government’s dispossession of personal property,
by forcing its sale to third parties, must itself be considered no less than a taking in the first
place. At one time, during a bona fide national emergency/World War, the government routinely
did just this, forcing property owners to relinquish valuable materiel in forcing its sale to third
parties for wartime use. And in such instances, the courts routinely held these commandments to
be takings, whether or not the property was directly appropriated by the government. See Dore
v. United States, 97 F. Supp. 239, 242 (Ct. Cl. 1951) (“When, as here, the United States exercises
its authority to order delivery and in its sovereign capacity forces the ‘sale’ of property to it for
public use there is, in our opinion, a ‘taking’ and just compensation must be made.”); Edward P.
Stahel & Co. v. United States, 78 F. Supp. 800, 804 (Ct. Cl. 1948) (“But to say that when the
Government forbids an owner of property to make any other use of it, and requires him to sell it,
upon request, to the Government, or its designee who will use it for a Government purpose, is
not a taking of the property for public use, would be to make the constitutional right contingent
upon the form by which the Government chose to acquire the use of the property.”).
And therefore, the State cannot simply defer, deflect, or “outsource” its duty to provide
just compensation under the Takings Clause, by just assuming that a market for such forced sales

24

exist. “A ‘sale’ implies willing consent to the bargain. A transaction although in the form of a

25

sale, but under compulsion or duress, is not a sale.” Dore, 97 F. Supp. at 242. “‘Just

26

compensation,’” we have held, means in most cases the fair market value of the property on the

27

date it is appropriated. […] ‘Under this standard, the owner is entitled to receive ‘what a willing

28

buyer would pay in cash to a willing seller’ at the time of the taking.’” Kirby Forest Indus., Inc.
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1

v. United States, 467 U.S. 1, 10, 104 S.Ct. 2187, 2194 (1984) (citation omitted). A true market

2

for these old pre-ban magazines – comprised of voluntary buyers and sellers – simply does not

3

exist.

4

There being no viable, true market for these pre-ban magazines, (again, which essentially

5

cannot be offered for sale while within this State), that leaves only one plausible, practical option

6

for a conscientious pre-ban magazine holder to comply with the law: to “surrender” it to a law

7

enforcement agency for destruction. And let us make no mistake: this is the option which the

8

State wants, for (a) it is the only viable option as discussed above, and (b) it is hard to imagine

9
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that such large-capacity magazines which the State believes “are disproportionately used in
crime, and feature prominently in some of the most serious crime, including homicides, mass
shootings, and killings of law enforcement officers,” (MTD at 3), are somehow acceptable to
export to other parts of the country. And the destruction option is, for purposes of this
discussion, a direct physical appropriation of previously lawfully-held property, whether the
government takes title to it or not. It is therefore a taking, for which compensation has not even
been considered, or would be provided.13
Therefore, by enactment of this confiscatory statutory scheme, the State has or will have
engaged in a taking. “[T]o constitute a taking under the Fifth Amendment it is not necessary that
property be absolutely ‘taken’ in the narrow sense of that word to come within the protection of
this constitutional provision; it is sufficient if the action by the government involves a direct
interference with or disturbance of property rights. […] Nor need the government directly
appropriate the title, possession or use of the properties[.]” Richmond Elks Hall Ass'n v.

23
24
25
26
27
28

13

The Legislature, in enacting SB 1446, never even considered the question of compensation at
all, nor did it consider the question of a viable market for the forced sale of these items. We
know this because the Legislative analysis simply assumed, as discussed below, that the
retroactive magazine ban was not a taking in the first place, but was a valid exercise of its police
power. (See Senate Rules Committee Analysis dated 5/19/16 regarding SB 1446, at pp. 4-5,
Plaintiffs’ Req. for Jud. Notice, Exhibit B.) Moreover, there is nothing in the legislative history
of SB 1446, or Proposition 63, that indicates that the drafters/proponents ever even considered a
study of compensation, or a viable market for the forced sale of these items.
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1

Richmond Redevelopment Agency, 561 F.2d 1327, 1330 (9th Cir. 1977) (citations omitted);

2

Kaiser Aetna, 444 U.S. at 175 (“[T]his Court has observed that ‘[c]onfiscation may result from a

3

taking of the use of property without compensation quite as well as from the taking of the

4

title[.]”) (quoting Chicago, R. I. & P. R. Co. v. United States, 284 U.S. 80, 96 (1931)).

5
6
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b.

The Effect of Section 32310(c) and (d) Constitutes a Taking Because
the Statutory Scheme Completely Deprives the Owners of All
Economically Beneficial Use of Their Property.

Irrespective of whether the statute as amended will substantially result in direct physical
appropriation of the pre-ban magazines, one thing is clear: it is, in any event, compelling
dispossession of this property. And thus, it amounts to a compensable taking, which, as noted,
even goes beyond the New Jersey ban, because the law will have completely deprived the
owners of all economically beneficial use of their property. Lucas, 505 U.S. at 1019; Lingle, 544
U.S. at 538. In doing so, the State has deprived plaintiffs and those similarly situated of “the
entire ‘bundle’ of property rights,” i.e., their rights to possess, use, and dispose of these items as
they see fit. Horne v. Department of Agriculture, ___ U.S. ___, 135 S.Ct. 2419, 2428 (2015).
In Horne, the Supreme Court confirmed that the Takings Clause applies to direct
appropriations of personal property, included within its description of a “paradigmatic” taking.

18

That this was the first time that the Supreme Court squarely addressed the issue of whether

19

personal property was subject to the Takings Clause is somewhat remarkable because it is self-

20

evident. However, it has long been established that laws or regulations which essentially destroy

21

the value of personal property, or require its surrender, may and often do constitute a taking,

22

thereby entitling the property owner to compensation or other relief.

23

In fact, some 40 years ago, in Andrus v. Allard, 44 U.S. 51 (1979) (Allard), the Supreme

24

Court considered the question of whether a law that affected the value of personal property could

25

be challenged, among other grounds, for the reason that it constituted a taking without

26

compensation – or more precisely, whether it violated the plaintiffs’ property rights under the

27
28
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1

Fifth Amendment.14 The specific question presented to the court was whether federal

2

conservation statutes designed to prevent the destruction of certain species of birds violated the

3

Fifth Amendment rights of the plaintiffs. The conservation statutes in question prohibited

4

generally the sale of protected bird parts, but not the possession thereof. The plaintiffs were

5

engaged in the trade of Indian artifacts, and in fact, had been prosecuted and fined for selling

6

such artifacts which contained the feathers of protected birds. 444 U.S. at 54-55. Ultimately, the

7

court, considering the merits of the claim, concluded that the conservation statutes did not

8

amount to a taking, the primary reasons for which had to do with the enduring economic value of

9
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the property, and that the laws did not completely destroy that bundle of property rights to
deprive the owners of any use whatsoever. But in this regard, the court stated:

11

The regulations challenged here do not compel the surrender of the artifacts, and
there is no physical invasion or restraint upon them. Rather, a significant
restriction has been imposed on one means of disposing of the artifacts. But the
denial of one traditional property right does not always amount to a taking. At
least where an owner possesses a full “bundle” of property rights, the destruction
of one “strand” of the bundle is not a taking, because the aggregate must be
viewed in its entirety. [. . .] In this case, it is crucial that appellees retain the
rights to possess and transport their property, and to donate or devise the protected
birds.

12
13
14
15
16
17

444 U.S. at 65–66 (internal citations omitted).

18

Unlike the regulations in Allard, the relevant portions of the LCM Ban, specifically §

19

32310(c) and (d) as amended, do indeed compel the surrender of lawfully-held personal

20

property. The magazine ban as enacted is a complete and retroactive ban on the possession of

21

previously lawfully-held, and constitutionally-protected, personal property. Unlike the plaintiffs

22

in Allard, but like the plaintiffs in Horne, the retroactive ban on the possession of pre-ban

23
24

magazines in fact causes Plaintiffs here to “lose the entire ‘bundle’ of property rights in these
items. The distinction from Allard that Chief Justice Roberts drew in Horne directly applies

25
26
27
28

14

The court noted that although the argument was cast in terms of “economic substantive due
process,” the language used by the district court was consistent with the terminology of the
Takings Clause. 444 U.S. at 64, n. 21.

– 37 –
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS THIRD AMENDED COMPLAINT

Case 2:17-cv-00903-WBS-KJN Document 98 Filed 02/05/19 Page 47 of 66

1

here: “Allard is a very different case. […] [T]he owners in that case retained the rights to

2

possess, donate, and devise their property. In finding no taking, the Court emphasized that the

3

Government did not ‘compel the surrender of the artifacts, and there [was] no physical invasion

4

or restraint upon them.’ […] Here of course the raisin program requires physical surrender of the

5

raisins and transfer of title, and the growers lose any right to control their disposition.” Horne,

6

135 S.Ct. at 2429 (citing Allard, 444 U.S. at 65-66).
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Again, this statutory scheme is built upon the assumption that all “pre-ban” largecapacity magazine holders in this State simply have the means and the ability to store their
personal property out of State, or could simply sell the magazines to a licensed firearm dealer –
with no supporting analysis of the likely burdens or costs for such out-of-state storage or the
existence of a market for such forced sales. This reveals the State’s true motive here: to force
law-abiding gun owners to surrender these valuable and integral components of their firearms.
In other words, the State’s ultimate goal is simply confiscation and destruction of Plaintiffs’
lawfully-held personal property.
c.

The Statute is Not a Valid Exercise of Police Power.

Much of the authority upon which the State relies in claiming this confiscatory ban is a
valid exercise of its “police power” is entirely inapposite because it pre-dates the paradigmatic
shifts in Heller and Lucas. (MTD at 18, n. 13.) Second, the State’s call to “police power” is
largely irrelevant if this Court finds this statutory scheme to be a per se taking. Again, per se
takings require compensation – irrespective of any “public good” that is asserted or achieved.
See Loretto, 458 U.S. at 425 (Assuming a valid exercise of the state’s police power, the court
stated: “It is a separate question, however, whether an otherwise valid regulation so frustrates
property rights that compensation must be paid.”).
On the first point, regarding the purported police power to regulate “dangerous weapons,”

26

the case upon which the Legislature primarily relied in determining that it had the unilateral

27

authority to enact this ban without running afoul of the Takings Clause is Fesjian v. Jefferson,

28

399 A.2d 861 (D.C. Ct. App. 1979). (See Plaintiffs’ Req. for Jud. Notice, Exhibit B, at p. 6.)
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1

This pre-Heller decision applied a simple rational basis test to an important fundamental right,

2

albeit on equal protection grounds. 399 A.2d at 864. After Heller, the proper inquiry would be

3

whether the firearms themselves are in common use, for lawful purposes, and are not dangerous

4

and unusual. Heller, 554 U.S. at 627. And as to the specific takings argument, it could fairly be

5

said that in Fesjian the D.C. Court of Appeals simply gave short shrift to the takings argument

6

based on the assumption that all firearms could be summarily banned in a pre-Heller District of

7

Columbia. In one paragraph, where the court assumed arguendo that the D.C. statute prohibiting

8

the plaintiffs (representing themselves in pro per) from registering their weapons was a taking,

9
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the court simply concluded that “a taking for the public benefit under a power of eminent domain
is, however, to be distinguished from a proper exercise of police power to prevent a perceived
public harm, which does not require compensation. […] That the statute in question is an
exercise of legislative police power and not of eminent domain is beyond dispute.” Fesjian, 399
A.2d at 866. There was no discussion or analysis whatsoever as to whether the D.C. statute
amounted to forced dispossession, or deprived plaintiffs of the economically beneficial use of
their property, constituting a per se taking. Those Supreme Court takings cases, of course, came
later.
Indeed, Heller completely changes the landscape as to takings cases involving firearms
since courts may no longer simply assume that all firearms could be banned within any given
jurisdiction. For example, in Quilici v. Vill. of Morton Grove, 532 F.Supp. 1169 (N.D. Ill. 1981),
the district court ruled that a village ordinance which completely banned possession of handguns
except by peace officers, members of armed forces, and licensed gun collectors, but which
allowed continued recreational use of handguns at licensed gun clubs, was a reasonable exercise

24

of police power. As in Fesjian (and in fact, citing to it), the district court made short work of the

25

takings argument, summarily reasoning: “It is well established that a Fifth Amendment taking

26

can occur through the exercise of the police power regulating property rights. In order for a

27

regulatory taking to require compensation, however, the exercise of the police power must result

28

in the destruction of the use and enjoyment of a legitimate private property right.” Quilici, 532
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1

F.Supp. at 1183-84, aff'd, 695 F.2d 261 (7th Cir. 1982). If a court believes it can simply uphold

2

a ban all firearms without regard to the Second Amendment, it is a short step to dismiss a related

3

takings claim as being a valid exercise of police power. All pre-Heller takings cases involving

4

firearms, including Fesjian, are inherently suspect for this very reason alone. Understanding this

5

to be the argument, the State has cited one post-Heller case which upheld a firearm seizure and

6

dismissed the plaintiff’s takings claim, Burns v. Mukasey, 2009 WL 8756489 at *5 (E.D. Cal.

7

2009) (MTD at 18, n. 13.) But in Burns, the district court did not believe at the time that the

8

Second Amendment was applicable to the states (as the decision pre-dated McDonald), id., at *4.

9
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Furthermore, the district court in Burns similarly gave short shrift to the plaintiff’s takings claim,
limited to a discussion of whether his firearm constituted a taking for “public use,” and there was
no discussion regarding the alleged police power of the state. Id., at *5. Burns therefore has no
applicability here.
The second point of significance is, while we do not concede that the retroactive LCM
ban involves an exercise of “police power,” it simply does not matter if it does. Any reliance
upon older, pre-Lucas cases in adopting some type of bright-line rule regarding the payment of
compensation is, today, a fools’ errand, just as any reliance upon hoary cases that attempted to
draw such lines is insufficient to uphold this ban. Notably, Lucas, the very case that gives us its
eponymous test regarding deprivation of all economically beneficial use of a claimant’s property,
also involved the alleged exercise of a state’s “police power.” In Lucas, the owner of two
beachfront lots intended to build houses there, but was prohibited by a statute forbidding any
permanent inhabitable structures on the land in question. 505 U.S. at 1008. The plaintiff sued in
state court, and the South Carolina Supreme Court ultimately rejected his challenge under the

24

Takings Clause, holding that in the legitimate exercise of its police power, the state could restrict

25

his ability to use the land in order “to mitigate the harm to the public interest that [such a] use of

26

his land might occasion.” Id., at 1020–21. The Lucas Court disagreed. It held that, when “the

27

State seeks to sustain regulation that deprives land of all economically beneficial use, ... it may

28

resist compensation only if the logically antecedent inquiry into the nature of the owner's estate
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1

shows that the proscribed use interests were not part of his title to begin with.” Id., at 1027. And

2

thus, the high court remanded the case for the state courts to determine, under state law, whether

3

“background principles of ... property law” prohibited the future uses that the owner intended.

4

Id., at 1031.

5
6

complete elimination of the property’s value or beneficial use? If so, it amounts to the

7

equivalent of a physical appropriation, see Lucas, 505 U.S. at 1017; Lingle, 544 U.S. at 539–40,

8

and compensation must be paid. The Lucas court itself strongly implied that “many of [its] prior

9
10
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opinions” which wrestled with the concept of “‘harmful or noxious uses’ of property” were
simply “early attempt[s] to describe in theoretical terms why government may, consistent with
the Takings Clause, affect property values by regulation without incurring an obligation to
compensate—a reality we nowadays acknowledge explicitly with respect to the full scope of the
State’s police power.” Lucas, 505 U.S. at 1022–23. With regard to these early cases, the court
stated:
When it is understood that “prevention of harmful use” was merely our early
formulation of the police power justification necessary to sustain (without
compensation) any regulatory diminution in value; and that the distinction
between regulation that “prevents harmful use” and that which “confers benefits”
is difficult, if not impossible, to discern on an objective, value-free basis; it
becomes self-evident that noxious-use logic cannot serve as a touchstone to
distinguish regulatory “takings”—which require compensation—from regulatory
deprivations that do not require compensation.
505 U.S. at 1026 (emphasis added.) Accordingly, the older line of cases, starting with Mugler v.
Kansas, 123 U.S. 623 (1887), which attempted to distinguish between valid exercises of “police
powers” and takings, simply does not result in a bright-line rule today. In fact, it is quite likely

24

that Mugler – decided under today’s standards – would have a different result, and it certainly

25

would be subject to a different analysis. The dispositive fact upon which the court relied in

26

Mugler was that the plaintiff had not been deprived of his property. “He still has possession of

27

it. He still has the right to sell it. Nor is it claimed that he is deprived of its use generally. The

28

only claim is that he is deprived of the privilege to use it for the manufacture of liquors for sale
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1

as a beverage.” Mugler, 123 U.S. 623, 8 S.Ct. at 285–86. So it was easy for the court simply to

2

conclude, as a binary matter, that “[t]he law was within the police power of the state.” Id., at

3

286. Today, of course, the analysis would hinge not upon physical possession, but whether the

4

plaintiff was deprived of all economically beneficial use thereof. Lucas, 505 U.S. at 1019.15

5
6

that it is applicable here.” (MTD at 17:16-19). But that is not correct. See, Bair v. United

7

States, 515 F.3d 1323, 1328 (Fed. Cir. 2008) (“In cases of personal property, the background

8

principles are defined by the law existing at the time that the property came into existence. Any

9
10
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The State’s Motion suggests that Lucas is limited to land use cases, and “it is not clear
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lawful regulation defining the scope of the property interest that predates the creation of that
interest will ‘inhere in the title’ to the property.”). Moreover, Lucas merely restated a preexisting
general principle that any limitation on the use of any property so severe could not be newly
legislated or decreed without providing compensation. See, United States v. Security Industrial
Bank, 459 U.S. 70, 78 (1982) (there was “substantial doubt” as to whether the retroactive
destruction of creditors’ liens could comport with the Takings Clause).
Here, there is no question – and the State cannot legitimately dispute – that Plaintiffs and
similarly-situated, pre-ban magazine holders (of whom there may be hundreds of thousands – see
Req. for Jud. Notice Exhibit A), have and have had a valid possessory interest in their personal
property, lawfully and legally held, without controversy for many years – 17 years or more.
Their property was not a nuisance 17 years ago, and it is not today. There is no evidence that
any legal “pre-ban” magazine holders are using or ever have used their property in noxious or
dangerous ways. Instead, the statute is a categorical ban on possession itself, designed to punish
Plaintiffs and others similarly situated, as a supposed remedy to the tragedies of mass shootings
and other incidents of “gun violence” – when there is no evidence that any of these “pre-ban”

25
26
15

27
28

And even if the prohibitionary liquor law were found not to deprive the plaintiff of all
economically beneficial use of the distillery, that would not end the story either. The law’s effect
would still be subject to the regulatory takings analysis required by Penn Central Transportation
Co. v. City of New York, 438 U.S. 104 (1978), as discussed below.

– 42 –
PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS THIRD AMENDED COMPLAINT

Case 2:17-cv-00903-WBS-KJN Document 98 Filed 02/05/19 Page 52 of 66

1

magazines, especially those owned by Plaintiffs, are or have been used in such incidents.

2

Plaintiffs are being completely dispossessed of this lawfully-held, and Constitutionally-protected

3

property either as a forced physical surrender or its equivalent by the destruction of all beneficial

4

use thereof. It is, quite simply, a per se taking for which compensation must be provided,

5

irrespective of the purported public good or the police power of the State.

6

2.

7

The same analysis alternatively supports a conclusion that the retroactive ban on the

8
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The Retroactive Magazine Possession Ban Constitutes a Burdensome
Regulatory Taking.

prohibition of these grandfathered, pre-ban magazines constitutes an unreasonably burdensome

10

regulatory taking, which also requires compensation. Aside from the direct appropriations of

11

and interference with property constituting per se takings, discussed above, the Supreme Court

12

has held, starting with Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922), that compensation

13

is also required for a “regulatory taking” – a restriction on the use of property that goes “too far.”

14

260 U.S. at 415; Horne, 135 S.Ct. at 2427. “And in Penn Central Transp. Co. v. New York City,

15

[…], the Court clarified that the test for how far was ‘too far’ required an ‘ad hoc’ factual

16

inquiry.” Horne, 135 S.Ct. at 2427. “Primary among those factors [in Penn Central] are ‘[t]he

17

economic impact of the regulation on the claimant and, particularly, the extent to which the

18

regulation has interfered with distinct investment-backed expectations.’ […] In addition, the

19
20
21
22
23
24
25
26
27
28

‘character of the governmental action – for instance whether it amounts to a physical invasion or
instead merely affects property interests through ‘some public program adjusting the benefits and
burdens of economic life to promote the common good’ – may be relevant in discerning whether
a taking has occurred.’” Lingle, 544 U.S. at 539; Palazzolo v. Rhode Island, 533 U.S. 606, 617
(2001).
In essence, the “principal guidelines” under Penn Central are the economic impact on the
regulation and the character of the government action. Each test focuses on the severity of the
burden that the government imposes upon these private property rights. Here, the economic
burden on the Plaintiffs, and upon the class of similarly-situated individuals they represent, is
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1

substantial. As discussed above, to the extent that the forced dispossession of the magazines is

2

not a taking per se, there is no viable market for the “forced sale” of these items. In some cases,

3

the value of these “pre-ban,” “grandfathered” magazines is substantial. (TAC, ¶ 11-13.) Some

4

of these magazines are substantial in value because they are the only type of magazine that was

5

ever made for that particular firearm (id., ¶ 13) or the manufacturer never made original ten-

6

round or fewer magazines for that firearm (id., ¶ 11, 13). Ironically, the very thing that makes all

7

of these magazines so valuable and essentially irreplaceable is the fact that their further

8

acquisition and importation into the State is illegal under § 32310(a).

9
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And again, even generously assuming that some semblance of a market exists, the law
does not permit the offering for sale of these items while within the confines of this State. Pen.
Code § 32310(a). Unlike the plaintiffs in Fyock, this is not simply a matter of taking items of
personal property to a neighboring township a few miles away in order to escape the prohibition.
The statewide scale, combined with a restrictive law preventing the interstate or extra-state sale
of these items, makes the burden of compliance far more substantial. Contrast the case of Quilici
v. Vill. of Morton Grove, 532 F. Supp. 1169 (N.D. Ill. 1981), where, in rejecting the takings
challenge to a village-wide ban on handguns, the district court concluded: “The Morton Grove
ordinance does not go that far. The geographic reach of the ordinance is limited; gun owners who
wish to may sell or otherwise dispose of their handguns outside of Morton Grove.” 532 F.Supp
at 1184. Such is clearly not the case here.
We measure these severe burdens upon the Plaintiffs, of course, against the character of
the government’s action. Here, there can be no substantial or legitimate justification for the
retroactive confiscation of large-capacity magazines that are now at least 17 years old, and in

24

many cases, even older. The stated, express justification for this massive retroactive ban is to

25

prevent the incidence of horrific mass shootings that have occurred over the past few years, most

26

notably culminating in the terrorist attacks in San Bernardino in 2015. But an objective and

27

careful examination of the data shows that to the extent mass shootings occur in California, pre-

28

ban, large-capacity magazines lawfully held in California since well before 2000 have not been
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1

and are not the instrumentality. Plaintiffs will indeed show at trial that there is little or no data to

2

support any conclusion that pre-SB 23 “grandfathered” large-capacity magazines have been

3

involved in such incidents. And when large-capacity magazines have been used (e.g., in San

4

Bernardino), they were imported illegally in contravention of existing law prohibiting their

5

importation. The data indicate an extremely low probability that any of the large-capacity

6

magazines used in mass shootings since 2000 were grandfathered magazines. Thus, there is

7

virtually no benefit to be gained in (or legitimate justification for) banning possession of large-

8

capacity magazines that have been legally and peaceably owned since 2000. There is indeed no

9
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evidence that large-capacity magazine bans in general have anything to do with reducing murder
rates, or gun homicides in particular.
In sum, whether the retroactive ban on the continued possession of personal property,
legally held for at least 17 years and more, constitutes direct appropriation, completely
eliminates their value, or substantially interferes with Plaintiffs’ property rights rising to the level
of a regulatory taking, compensation must be provided. In this case, the State never even
considered that it might need to provide compensation as a taking, instead presumptively
assuming that it could simply dispossess Plaintiffs of long-held, lawfully-owned, and integral
parts of firearms under its “police powers.” It was wrong in so assuming, and should therefore
be prevented from enforcing this retroactive ban, unless and until it provides for such
compensation or amends the law to keep grandfathered magazines legal within this State. In
response to Plaintiffs’ legitimate concerns about the failure of the State to provide any sort of
claims process through which LCM owners could seek compensation, the State says this Court
can and should ignore these concerns because they amount to nothing more than a “legal

24

conclusion.” (MTD at 17:26-28.) But, of course, this is a purely factual point: the State either did

25

or did not provide such a process, and the State does not claim it did. Thus, these concerns

26

cannot be swept aside and, instead, must be accepted as true along with the rest of Plaintiffs’

27

well-pleaded facts that the State has not even attempted to refute in its motion.

28
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1
2
3

C.

PLAINTIFFS STATE CAUSES OF ACTION FOR VAGUENESS AND OVERBREADTH (COUNTS
III & V).
1.

The Vagueness Claims Stand On Their Own In Stating Colorable Claims For
Relief That Easily Survive The State’s Motion To Dismiss.

4
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5

In contesting Plaintiffs’ vagueness concerns, the State overlooks the irony of its reliance

6

upon Karlin v. Foust, 188 F.3d 446 (9th Cir. 1999). Drawing directly from the high court’s

7

opinion in Grayned v. City of Rockford, 408 U.S. 104 (1972), the Karlin court emphasized in no

8

uncertain terms the key constitutional principle at the bottom of this claim – that “a law is

9

unconstitutional ‘if its prohibitions are not clearly defined.’” Id. at 458 (quoting Grayned, at

10

108). Harnessing the high court’s commanding analysis, the Ninth Circuit emphasized the core

11

concerns underlying Plaintiffs’ void-for-vagueness claim:

12
13
14
15
16
17
18

Vague laws offend several important values. First, because we assume that man is
free to steer between lawful and unlawful conduct, we insist that laws give the
person of ordinary intelligence a reasonable opportunity to know what is
prohibited, so that he may act accordingly. Vague laws may trap the innocent by
not providing fair warning. Second, if arbitrary and discriminatory enforcement is
to be prevented, laws must provide explicit standards for those who apply them. A
vague law impermissibly delegates basic policy matters to policemen, judges, and
juries for resolution on an ad hoc and subjective basis, with the attendant dangers
of arbitrary and discriminatory application.
Karlin at 458 (quoting Grayned at 108-09).

19

Thus, “there are two means by which a statute can operate in an unconstitutionally vague

20

manner.” Karlin, 188 F.3d at 458. “First, a statute is void for vagueness if it fails to provide ‘fair

21

warning’ as to what conduct will subject a person to liability.” Id. “Second, a statute must

22

contain an explicit and ascertainable standard to prevent those charged with enforcing the

23

statute’s provisions from engaging in ‘arbitrary and discriminatory’ enforcement.” Id. at 458-59.

24

The statutory scheme at issue here woefully fails these fundamental requirements of due process,

25

and there is no basis for the State’s setting aside of those concerns simply because the claims

26

implicate fundamental rights other than free speech.

27
28
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1

2.

2
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3

The DOJ’s Own Findings Poignantly Demonstrate the Serious Vagueness
Problems that the State Seeks to Bypass in Ignoring This Evidence.

Significantly, the DOJ itself – the very arm of the State charged with the crucial task of

4

enforcing the LCM ban against California citizens – has publicly acknowledged that the ban as

5

written failed to satisfy either requirement of due process. The DOJ went on record to declare

6

that “emergency regulations” were necessary to “provide guidance to California residents” on the

7

most basic and fundamental enforcement issue – “how to comply with the ban” – and that

8

without such guidance, citizens would not understand the core provisions delineating the

9

“options for disposal of large-capacity magazines” or the option of “reducing the capacity of a

10

large-capacity magazine.” (TAC, Exh. A at 1-2, 3, 5). In the DOJ’s own words, this

11

clarification was necessary to “avert serious harm to public peace, health, safety, or general

12

welfare” that would ensue should the LCM ban be enforced without such emergency regulations.

13

Id. at 2.

14

But after issuing such “emergency regulations,” it later retracted them after receiving

15

criticism that it had failed to comply with the ordinary notice and comment process. And,

16

crucially, the DOJ has never publicly retracted any of its pronouncements that effectively

17

declared the LCM ban unconstitutionally vague and ambiguous because, in its own schooled

18

opinion, it was not possible to enforce this law in a clear, consistent, and non-discriminatory

19
20
21
22
23
24
25
26
27
28

manner based upon the face of the LCM ban alone. This is compelling evidence of inherent
vagueness, coming directly from the DOJ, and starkly exposes the reality the State seeks to avoid
in blithely claiming that “[t]here can be no question that section 32310 reasonably apprises the
public as to what conduct is prohibited from under the statute.” (MTD at 20:17-18.) Indeed,
how could there be “no question” here when a federal district court judge has painstakingly
detailed the vagueness concerns subsisting throughout this very statutory scheme? See Duncan v.
Becerra, 265 F.Supp.3d 1106, 1111 (S.D. Cal. 2017) (where Judge Benitez illustrated in detail
realistic concerns about how California’s increasingly “burdensome web of restrictions on the
rights of law-abiding responsible gun owners to buy, borrow, acquire, modify, use, or possess
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1

ammunition magazines able to hold more than 10 rounds” is “so vague that men of common

2

intelligence must necessarily guess at its meaning”) (quoting Connally v. General Constr. Co.,

3

269 U.S. 385, 391 (1926).

4
5
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6

3.

The Legislative and Initiative History Inevitably Compel the Conclusion that
the Two Conflicting Versions of the LCM Ban Both Remain in Effect.

The DOJ had much reason for the urgent concerns that spurred its “emergency” response

7

to the “serious harms” posed by the LCM ban’s lack of clarity in enforcement. Material

8

uncertainties and inconsistencies abound within the statutory scheme. The starting point is

9

inevitably the two parallel versions of the scheme under SB 1446 and Proposition 63, which have

10

become a major subject of debate in this litigation. The State continues to insist that the

11

significant substantive differences between the two versions may be swept aside with the general

12

principle that a later enacted law typically prevails over an earlier law on the same subject.

13

(MTD 19:19-23.) But no such simplistic solution exists for this problem. In fact, the primary

14

authority the State cites in support of its proposition is the opinion in People v. Bustamante, 57

15

Cal.App.4th 693 (1997), which drew its analysis from decisional and statutory law that can only

16

undermine the State’s position.

17
18
19
20
21
22
23
24
25
26
27
28

The Bustamante court relied upon the California Supreme Court case of People v.
Dobbins, 73 Cal. 257 (1887) and Government Code § 9605, to conclude that a later-enacted
criminal statute prevailed over an earlier criminal statute defining the same general criminal
offense. Bustamante, 57 Cal.App.4th at 701. Both of these authorities make clear this general
rule about later-enacted statutes is actually a rebuttable presumption that dissolves in the face of
evidence that the later-enacted law is not intended to prevail over earlier laws on the same
subject. Dobbins, at 259 (explaining that this rule creates a “presumption” that “when two laws
upon the same subject, passed at different times, are inconsistent with each other, the one passed
last must prevail,” rebuttable with evidence of contrary legislative intent regarding which
prevails); Govt. Code, § 9605 (“In the absence of any express provision to the contrary in the
statute which is enacted last, it shall be conclusively presumed that the statute which is enacted
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1
2

presumption of statutory interpretation that, absent clear evidence to the contrary, the later

4

enactment of a law is not intended to repeal or supplant earlier laws on the same subject and

5

instead both statutes are intended to be enforced. People v. Carter, 131 Cal.App.3d 177, 181

6

(1933); Western Mobile Assn. v. County of San Diego, 16 Cal.App.3d 941, 948 (1971). Unless it

7

is clear that a repeal was intended, no such intent will be implied, and “the courts are bound to

8

maintain the integrity of both statutes” insofar as they may reasonably be read to stand together.

10

Attorneys at Law

Something else the Bustamante decision does not mention is the closely related

3

9
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last is intended to prevail over statutes which are enacted earlier at the same session . . .”).

11
12
13
14
15
16
17
18
19
20
21
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23

Western Mobile, at 948. The State has made no effort to refute or address any of these factors
that sideline the Bustamante opinion as not controlling. And here, there is no suggestion in the
relevant history that Proposition 63 was intended to repeal or prevail over SB 1446 in
establishing the LCM ban. If anything, the history indicates to the contrary, that SB 1446 was
intended to modify Proposition 63 or at least remain simultaneously in effect. The DOJ made its
own assessment of this issue, publicly declaring in its Finding of Emergency, issued on
December 15, 2016, after Proposition 63 had become effective, that “[i]n anticipation of
[Proposition 63’s] passages [sic], the Legislature pre-amended Proposition 63 with the passage
of Senate Bill 1446 . . . and [t]he clarifying amendments take effect on January 1, 2017.” (Req.
for Jud. Notice, Exh. A at p. 1 (italics added)).
Indeed, the Legislature was fully aware of the initiative’s final content in drafting SB
1446, since that version had been established since December 2015 – several months before SB
1446 was enacted into law – and yet nothing in the history indicates any intent to repeal that law
or render its effectiveness subject to the fate of Proposition 63. The content of SB 1446 itself

24

evinces an intent for that law to remain in effect. For instance, the version of § 32406 under SB

25

1446 establishes five exemptions to the ban that are absent from the version enacted under

26

Proposition 63. These protect: historical societies that keep large-capacities magazines

27

“unloaded, properly housed within secured premises, and secured from authorized handling;”

28

one who “finds a large-capacity magazine, if the person is not prohibited from possessing
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1

firearms or ammunition, and possessed it no longer than necessary to deliver or transport it to the

2

nearest law enforcement agency;” forensic laboratories, and their agents or employees, “in the

3

course and scope of [their] authorized activities;” “[t]he receipt or disposition of a large-capacity

4

magazine by a trustee of a trust, or an executor or administrator of an estate, including an estate

5

that is subject to probate, that includes a large-capacity magazine;” and “[a] person lawfully in

6

possession of a firearm that the person obtained prior to January 1, 2000, if no magazine that

7

holds 10 or fewer rounds of ammunition is compatible with that firearm and the person possesses

8

the large-capacity magazine solely for use with that firearm.” § 32406(b)-(f) (S.B. 1446). One

9
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could scarcely argue that these exemptions should not exist and that people in possession of
LCMs under such circumstances should be subject to criminal sanction for that possession.
The Legislature’s careful crafting of these eminently reasonable exemptions when fully
aware of the more limited scope of exemptions under the Proposition 63 version – coupled with
the evident lack of an intent to repeal SB 1446 – can only evince an intent for the SB 1446
version to remain in effect despite the enactment of Proposition 63. Thus, the timing of
Proposition 63 as the “later-enacted” of the two laws cannot support the State’s contention that
Proposition 63 supplanted SB 1446 in to-to. Rather, we must presume that both laws were
intended to remain in effect, Western Mobile Assn., 16 Cal.App.3d at 948 – either as separate
schemes or as one collective scheme in which the Proposition 63 version was “pre-amended” by
SB 1446, such that the SB 1446 version prevails to the extent of any inconsistency, unless and
until the Legislature takes the affirmative step of repealing the SB 1446 version in order to install
the Proposition 63 version as solely controlling.
In fact, when the Legislature has intended to effect a repeal of a statute that runs parallel

24

to a different version of the same statute enacted under Proposition 63, it has done so

25

affirmatively. Last year, through Assembly Bill 103, the Legislature expressly recognized that

26

two parallel versions of Penal Code § 29805 (generally concerning firearm restrictions for

27

certain misdemeanants) existed “as a result of Proposition 63” (AB 103, Leg. Counsel Digest, §

28

21), and it went on to retain both versions as operative in making individual amendments to both
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1

(effectively mirroring each section’s language with the other) (id. ¶¶ 45-46). Then, a few months

2

later, the Legislature decided to actually repeal the version of section 29805 that pre-dated the

3

one enacted under Proposition 63 (Stats 2017 ch 784 § 1 (AB 785)), expressly stating its intent to

4

render the old version “obsolete” (AB 785, Leg. Counsel Digest). This additional compelling

5

evidence showing the Legislature does and will take affirmative action to repeal a law that runs

6

parallel to the version of the same law enacted under Proposition 63 solidifies Plaintiffs’ position

7

that, unless and until the Legislature takes such action, both versions must be considered to

8

remain in effect and meanwhile, to the extent of any inconsistency between the two versions, the

9

later-effective version (SB 1446) controls.16
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4.

11
12

The Resulting Conflicts and Confusion Within the LCM Ban Strongly
Support Plaintiffs’ Claim that the Scheme is Unconstitutionally Vague.

Naturally, whether the two versions of the LCM ban exist as separate schemes or as one

13

collective scheme in which the Proposition 63 version was “pre-amended” by SB 1446, the

14

resulting scheme fails to ensure “‘fair warning’ as to what conduct will subject a person to

15

liability” with “an explicit and ascertainable standard.” Karlin v. Foust, 188 F.3d at 458. Either

16

there are two parallel statutory schemes purporting to establish the same LCM ban under quite

17

different terms and conditions, or only one is in operation and we have a contentious debate

18

about which prevails over the other in whole or in part. In the meantime, those who fall within

19
20

the legislatively-crafted exemptions specific to the SB 1446 version are left with uncertainty as
to whether the ban actually applies to them, and those charged with enforcing the ban are left

21
22
23
24
25
26
27
28

16

The State’s reference to the Proposition 63 Voter Information Guide does not change this
analysis. (MTD at 19-20.) The single brief statement that the State extracts from the lengthy
Guide reads: “Beginning July 2017, recently enacted law [SB 1446] will prohibit most of these
individuals [who acquired their LCMs before 2000] from possessing these magazines.
Individuals who do not comply are guilty of an infraction. However, there are various
individuals who will be exempt from this requirement – such as an individual who owns a
firearm (obtained before 2000) that can only be used with a large capacity magazine. Proposition
63 eliminates several of these exemptions, as well as increases the maximum penalty for
possessing large-capacity magazines.” (Exh. C. to Motion at p. 87). If anything, the description
of the SB 1446 version in terms of its future application – i.e., the effect the law will have
beginning July 2017 and who will be exempt under it – indicates that the initiative backers also
contemplated a simultaneous operation of these laws.
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1

with the power to enforce it “on an ad hoc and subjective basis, with the attendant dangers of

2

arbitrary and discriminatory application.” Id. at 458. And even more generally, with the lack of

3

the “guidance” that the DOJ itself deemed urgently necessary to avert “the serious harm”

4

inevitably flowing from the ban’s intrinsic vagueness, the average citizen will not only not know

5

“how to comply with the ban,” but also will not understand the core provisions establishing the

6

“options for disposal” of LCMs or how to reduce the capacity of LCMs to “the acceptable

7

minimum level of permanence.” (RJN, Exh. A at 1-2, 3, 5.) In fact, many citizens will be left

8

not even knowing whether their particular magazines fall within the LCM ban in the first place,

9
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like those in the position of Plaintiff Federau who has one or more magazines for use with his
lawfully-possessed AR-15 platform model rifle. (TAC ¶ 14.) That rifle is only chambered for
.458 SOCOM ammunition, and the magazines at issue can hold no more than 10 rounds of that
ammunition. (Id.) However, the magazines could hold more than 10 rounds of a different caliber
ammunition (e.g., 30 rounds of 5.56 x 45 mm). (Id.) So Federau and potentially countless other
similarly situated citizens are stuck in the position of having no certainty about whether their
magazines are or would be considered “large-capacity” magazines simply because they could
hold more than 10 rounds of some other ammunition for which their firearms are not calibrated
or which they have no intention of using.
The allegations in support of this claim are “well-pleaded factual allegations,”
specifically delineating both the nature of the vagueness at issue and how it affects the parties
and all those similarly situated. Thus, the Court “should assume their veracity and then
determine whether they plausibly give rise to an entitlement to relief.” Ashcroft v. Iqbal, 556
U.S. 662, 679 (2009). This standard is met so long as the allegations and reasonable inferences

24

therefrom “are plausibly suggestive of a claim entitling the plaintiff to relief.” John Doe I v.

25

Nestle USA, 766 F.3d 1013, 1025 (9th Cir. 2014). Given the serious conflicts and confusion

26

subsisting in the LCM ban that the State’s own law enforcement arm has recognized as

27

dangerous to the public welfare in its current state – the scope of which far exceed the narrow

28

concerns about the potential vagueness of the single phase (“copies or duplicates”) at issue with
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1

the pre-enforcement notice in Worman v. Healey, 293 F.Supp.3d at 269-270– the allegations are

2

not just “plausibly suggestive of a claim,” they are palpable.

3
4
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5

5.

The State Fails in Its Attempt to Brush Off Plaintiffs’ Viable Claims of
Vagueness and Overbreadth in Count IV.

The State also attempts to brush off the related vagueness and overbreadth claims in

6

Count IV, asserting that “the overbreadth doctrine does not apply outside of the First

7

Amendment context and thus, is inapplicable in this case[,]” and that because the Plaintiffs have

8

not alleged a First Amendment challenge to the law, “overbreadth doctrine does not apply, and

9

plaintiffs cannot state a claim that the LCM ban is unconstitutionally overbroad.” (MTD at 21:6-

10

13).. But again, this is not how it works. These challenges are neither dependent upon

11

Plaintiffs’ alleging a First Amendment free speech claim nor prevailing on their Second

12

Amendment claim. Such claims are properly grounded in the independent, fundamental due

13

process protections designed to ensure fair warning, consistent and non-arbitrary application, and

14

to prevent the enforcement of laws that improperly sweep up ‘“a substantial amount of

15

constitutionally protected conduct”’ under the guise of a legislative goal that ‘“does not match

16

the text of the statutes.”’ Powell’s Books, Inc. v. Kroger, 622 F.3d 1202, 1207 (9th Cir. 2010)

17

(quoting Virginia v. Am. Booksellers Ass’n, 484 U.S. 383, 397 (1998)); see e.g., Phelps v. U.S.,

18

831 F.2d at 898 (vagueness and overbreadth challenge to a statute governing the release of

19
20
21
22
23
24
25
26
27
28

persons adjudged not guilty of a crime by reason of insanity); U.S. v. Rodriguez-Deharo, 192
F.Supp.2d 1031, 1038-39 (E.D. Cal. 2002) (vagueness and overbreadth challenge to a domestic
violence statute).
Given the nature of the State’s conclusory, surface-level assertions here, it has failed to
present any reasoned analysis or argument to refute or even contest any of the Plaintiffs’
allegations in support of Count IV. That is a problem for the State, as the moving party who
bears the general burden here: “In considering a motion to dismiss for failure to state a claim, the
court generally accepts as true the factual allegations of the complaint in question, construes the
pleading in the light most favorable to the party opposing the motion, and resolves all doubts in
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1

the pleader’s favor.” Robinson v. Salazar, 885 F.Supp.2d 1002, 1014 (E.D. Cal. 2012). Having

2

made no effort to meet any of the specific allegations in this count, the State motion’s necessarily

3

fails under this standard.

4
5

conclusory contention that the allegations fail to state a claim, this count would survive under the

6

general standards designed to test for such adequacy. As with Count III, the allegations in

7

support of this count comprise “more than an unadorned, the-defendant-unlawfully-harmed-me

8

accusation,” Iqbal, 556 U.S. at 678, and instead contain more than “sufficient factual matter”

9
10
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Moreover, even if the State had offered some sort of argument in support of its
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that, “accepted as true,” ‘“state claim to relief that is plausible on its face,’” Iqbal at 678 (quoting
Twombly, 550 U.S. at 570). The TAC specifically alleges, in detail, that: the purported disposal
options of selling the prohibited LCMs to a firearms dealer and removing them from the state are
illusory and utterly impractical options that could trap the unwary by exposing them to criminal
liability in attempting to comply with the LCM ban through these purported disposal options (¶¶
99-101); the purported exceptions for “honorably retired police officers,” trustees of a trust, and
administrators of an estate are of similarly illusory protection given how they also invite arbitrary
and discriminatory enforcement by their terms (¶¶ 102-104); and the ban is unconstitutionally
overbroad because, as Plaintiffs will demonstrate at trial, the retroactive application of the LCM
ban to current, legal owners of such magazines in no way advances the stated objectives of the
law (¶ 106). These allegations are, at the very least, “plausibly suggestive of a claim entitling the
plaintiff to relief.” John Doe I, 766 F.3d at 1025. And again, notably, the State does not claim
otherwise. The State has failed to carry its burden in this motion to dismiss Counts III and IV,
and therefore they must proceed to trial on the merits with the rest of Plaintiffs’ colorable claims.

24
25
26
27
28

D.

PLAINTIFFS HAVE STATED A CLAIM THAT THIS STATUTORY SCHEME VIOLATES THE
EQUAL PROTECTION CLAUSE.
Under the Equal Protection Clause of the Fourteenth Amendment, no state shall “deny to

any person within its jurisdiction the equal protection of the laws,” U.S. Const. amend. XIV, § 1,
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1

which is “essentially a directive that all persons similarly situated should be treated alike,” City

2

of Cleburne, Texas v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985). “The Equal Protection

3

Clause . . . den[ies] to States the power to legislate that different treatment be accorded to

4

persons placed by a statute into different classes on the basis of criteria wholly unrelated to the

5

objective of that statute. A classification ‘must be reasonable, not arbitrary, and must rest upon

6

some ground of difference having a fair and substantial relation to the object of the legislation, so

7

that all persons similarly circumstanced shall be treated alike.’” Reed v. Reed, 404 U.S. 71, 75–

8

76 (1971) (quoting Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)).

9
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Here, the State rotely recites standards applicable to the evaluation of equal protection
claims while blithely assuming that no fundamental right is at stake, and in the end, never even
gets around to justifying or explaining why exactly one class of ordinary citizens should be
allowed to receive and possess large-capacity magazines as some kind of special privilege when
other ordinary law-abiding citizens should be denied the same right – especially for lawful
purposes like self-defense. Indeed, under this “Hollywood exception,” even honorably retired
peace officers such as Plaintiffs Alan Normandy (TAC, ¶ 15) and Todd Nielsen (id., ¶ 16), who
reside out of state, and who often participate in firearms training programs, are precluded from
simply bringing their LCMs into California for entirely lawful purposes. (Id., ¶ 102.) As
Plaintiffs’ TAC alleges, Penal Code § 32445 provides for an exception to possession of an LCM
“for use solely as a prop for a motion picture, television, or video production.” (TAC, ¶ 113.)
And, in order to use an LCM as a movie or television prop “an exempted holder of a special
weapons permit (under § 32450(a)) would necessarily need to give possession of a proscribed
magazine to a non-exempted actor or actress (under section 32445) – in order words, someone

24

just like the average law-abiding California gun owner or visitor.” (Id., ¶ 114.) “However,

25

under this section, the receiver of the large-capacity magazine may even be a prohibited person

26

since there is no requirement of a background check through the Department of Justice, or even

27

any other form of evidencing the statutorily-exempted receiver’s eligibility to possess or acquire

28

firearms or firearm parts – indeed, placing everyone on the same footing.” (Id.)
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1
2

questionable. “When a state statute burdens a fundamental right or targets a suspect class, that

3

statute receives heightened scrutiny under the Fourteenth Amendment's Equal Protection

4

Clause.” Silveira v. Lockyer, 312 F.3d 1052, 1087 (9th Cir. 2002) (citing Romer v. Evans, 517

5

U.S. 620, 631 (1996). “Statutes infringing on fundamental rights are subject to the same

6

searching review.” Silveira, 312 F.3d at 1088. And here, it has already been established that a

7

law that restricts the ability of law-abiding citizens to possess large-capacity magazines within

8

their homes for the purpose of self-defense implicates the core of the Second Amendment.

9
10
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But the State’s presumption that rational basis review should apply in the first place is

11
12
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14
15
16
17
18
19
20
21
22
23
24

Fyock, 779 F.3d at 999. Thus, a fundamental right is at stake, and the law requires heightened
review.
Furthermore, even under rational basis review, that standard, although deferential, “is not
a toothless one,” Mathews v. Lucas, 427 U.S. 495, 510 (1976), and “even the standard of
rationality . . . must find some footing in the realities of the subject addressed by the legislation.”
Heller v. Doe by Doe, 509 U.S. 312, 321 (1993). When conducting rational-basis review, it is
this Court’s “duty to scrutinize the connection, if any, between the goal of a legislative act and
the way in which individuals are classified in order to achieve that goal.” Silveira, 312 F.3d at
1088. And because “[t]he search for the link between classification and objective gives substance
to the Equal Protection Clause,” Romer, 517 U.S. at 632, courts “insist on knowing the relation
between the classification adopted and the object to be attained.” Id. at 633. To that end, the
question is focused “whether there is a rational basis for the distinction, rather than the
underlying government action.” Gerhart v. Lake County Montana, 637 F.3d 1013, 1023 (9th Cir.
2011), cert. denied, 132 S. Ct. 249 (2011) (italics added).
Under any standard, however, the State offers absolutely no justification whatsoever for

25

the differential treatment under the Hollywood exception. So what, exactly, is or could be the

26

supposed governmental interest advanced in allowing television and movie actors to receive and

27

possess LCMs while denying ordinary citizens the same? Perhaps the State indeed simply

28

desires to “cater[] to its privileged, rich elite, concentrating in film and television hubs in
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1

Hollywood and the Los Angeles Area,” as Plaintiffs have alleged (TAC, ¶ 115). And the State

2

could have also simply admitted that its legislators want Hollywood entertainment producers to

3

have access to large-capacity magazines (in addition to any other form of weaponry they want),

4

to give or lend to people as they wish for whatever entertainment purpose, so that Hollywood

5

actors such as Matt Damon can continue to make violent movies glorifying illegal gunplay,

6

while at the same time, the State distrusts its ordinary citizens to have the same privileges (which

7

is quite obvious from its Motion). There appears to be no other conceivable justification for this

8

classification.

9
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Because the State has not offered any justification – or even suggested that a legitimate
justification exists, and because no conceivably rational basis could justify this disparate
treatment as somehow advancing the claimed governmental objective, its motion to dismiss
Plaintiffs’ fifth cause of action must be denied.

13
14
15
16
17
18
19
20

IV.

CONCLUSION

For the foregoing reasons, plaintiffs respectfully request that defendants’ motion to
dismiss be denied.

Dated: February 5, 2019

SEILER EPSTEIN ZIEGLER & APPLEGATE
LLP

21

/s/ George M. Lee
George M. Lee

22

THE DIGUISEPPE LAW FIRM, P.C.

23

/s/ Raymond M. DiGuiseppe
Raymond M. DiGuiseppe
Attorneys for Plaintiffs

24
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26
27
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PLAINTIFFS’ REQUEST FOR JUDICIAL
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12(B)(6)
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Pursuant to Fed. Rule of Evidence 201, Plaintiffs respectfully request the Court to take
judicial notice of the following matters, in support of their opposition to Defendants’ Motion to
Dismiss the Third Amended Complaint Pursuant to Federal Rule of Civil Procedure 12(b)(6):
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ITEM

DESCRIPTION

2

Exhibit A:

California Department of Justice Department’s “Finding of Emergency”
promulgated on or about December 16, 2016 (less exhibits thereto)

Exhibit B:

California Senate Rules Committee, Office of Senate Floor Analyses Analysis published 5/19/16 re SB 1446

Exhibit C:

Certified Copy of California Penal Code § 32406, chaptered pursuant to
SB 1446

Exhibit D:

Certified Copy of California Penal Code § 32406, chaptered pursuant to
Prop. 63

Exhibit E:

SAFETY FOR ALL ACT, 2016 Cal. Legis. Serv. Prop 63 (Proposition
63)

Exhibit F:

Cal. DOJ Notice of Proposed Emergency Action, dated December 15,
2016

Exhibit G:

Text of [Proposed] Regulations, Cal. Code of Regulations, Title 11, Div.
5, submitted December 16, 2016

Exhibit H:

Office of Administrative Law, Amended Notice of Withdrawal, dated
December 29, 2016
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Dated: February 5, 2019

SEILER EPSTEIN ZIEGLER & APPLEGATE LLP
/s/ George M. Lee
George M. Lee
LAW OFFICES OF RAYMOND MARK
DIGUISEPPE, PLLC
/s/ Raymond M. DiGuiseppe
Raymond M. DiGuiseppe
Attorneys for Plaintiffs
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Finding of Emergency
The Department of Justice (Department or DOJ) finds that an emergency exists, and that the
immediate adoption of sections within Chapter 39, of Division 5, of Title 11 is necessary to
avoid serious harm to the public peace, health, safety, or general welfare.
Specific Facts Demonstrating the Need for Immediate Action
Proposition 63, a measure banning the possession of large-capacity magazines, was approved by
the voters on November 8, 2016 and took effect November 9, 2016. In anticipation of its
passages, the Legislature pre-amended Proposition 63 with the passage of Senate Bill 1446
(Chapter 48, Statutes of 2016). The clarifying amendments take effect on January 1, 2017.
Pursuant to Proposition 63, as amended, beginning July 1, 2017, it will be an infraction
punishable by a fine for a person to possess any large-capacity magazine, regardless of the date
the magazine was acquired. (Penal Code, § 32310, subdivision (b).) The new law requires a
person in lawful possession of a large-capacity magazine prior to July 1, 2017 to dispose of the
magazine. Some persons are exempt from the ban, including active and retired law enforcement,
armored car entities, and licensed gun dealers. (Penal Code, §§ 32400, 32405, 32406, 32410,
32430, 32435, 32450.) Starting July 1, 2017, anyone who violates the ban is subject to a year in
jail, and a $100 fine for a first offence, $250 fine for a second offense, and a $500 fine for a third
offense. (Penal Code § 32310, subdivision (b).)
These emergency regulations are necessary for the implementation and on-going enforcement of
the ban on large-capacity magazines. The proposed regulations provide guidance to California
residents on how to comply with the ban. These regulations need to be established as soon as
possible so the Department has time to notify gun owners and gun owners have time to make the
necessary changes to comply with the ban.
There are likely hundreds of thousands of large-capacity magazines in California at this time. In
recent years, there has been an increase in these types of firearms on the market. The
Department therefore expects many gun owners to be affected by the new ban. Under the new
law, gun owners have six months to dispose of or permanently alter their large-capacity
magazines. Pursuant to Penal Code section 32310, subdivision (c), a person who legally
possesses a large-capacity magazine shall dispose of that magazine by any of the following
means prior to July 1, 2017: (1) remove the large-capacity magazine from the state; (2) sell the
large-capacity magazine to a licensed firearms dealer; (3) destroy the large-capacity magazine; or
(4) surrender the large-capacity magazine to a law enforcement agency for destruction.
Alternatively, gun owners may permanently alter large-capacity magazines by reducing their
ammunition capacity so that it no longer meets the definition of a “large-capacity magazine.”
Penal Code section 16740 defines “large-capacity magazine” to mean any ammunition feeding
device with the capacity to accept more than 10 rounds, but shall not be construed to include a
feeding device that has been permanently altered so that it cannot accommodate more than 10
rounds. If a gun owner chooses to permanently reduce the capacity of their large-capacity
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magazines, these emergency regulations provide guidance for doing so with what the
Department has determined to be the acceptable minimum level of permanence.
By providing this information to the public in a timely manner, through the emergency process,
the Department will avert serious harm to public peace, health, safety, or general welfare.
Technical, Theoretical, and Empirical Study, Report, or Similar Document, if any, Upon
Which the Department Relied
In addition to existing regulations forming the basis of these proposed regulations, the following
documents were used:
UTAS MAKINE LTD., UTS-15 owners manual, attached for reference
KEL TEC, KSG owners manual, Rev 042814, attached for reference
Standard MFG. DP-12 shotgun owners manual, attached for reference
Authority and Reference Citations
Authority:

Penal Code sections 26905, 26910, 32310, 32311, 32315.

Reference:

Penal Code sections 16740, 32310, 32311, 32315, 32400, 32405,
32406, 32410, 32415, 32425, 32430, 32435, 32440, 32445, 32450.

Repealed:

Penal Code section 32420 was removed from the authority of section 5480
because SB 1446 repealed that section.

Informative Digest/Policy Statement Overview
Existing law prohibits the sale, gift, and loan of a large-capacity magazine. A violation of this
prohibition is punishable as a misdemeanor with specified penalties, or as a felony. The new law
goes further and provides that possession of large-capacity magazines by a non exempt person is
an infraction punishable by a fine not to exceed $100 for the first offense, by a fine not to exceed
$250 for the second offense, and by a fine not to exceed $500 for the third or subsequent offense,
regardless of the date the magazine was acquired. The law requires a person in lawful
possession of a large-capacity magazine prior to July 1, 2017, to dispose of the magazine as
provided. By creating a new crime, this law imposes a state-mandated local program.
Existing law creates various exceptions to the prohibition on the sale, gift or loan of a largecapacity magazine including, but not limited to, the sale of, giving of, lending of, importation
into this state, or purchase of, any large-capacity magazine to, or by the holder, of a special
weapons permit for use as a prop for a motion picture or any federal, state, county, city and
county, or city agency that is charged with the enforcement of any law, for use by agency
employees in the discharge of their official duties, whether on or off duty, and where the use is
authorized by the agency and is within the course and scope of their duties. The new law makes
conforming changes to those exceptions by including possession of a large-capacity magazine in
those provisions and would establish additional exceptions, including exceptions to allow
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licensed gunsmiths and honorably retired sworn peace officers to possess large-capacity
magazines.
The objective of the proposed regulations is to inform California gun owners of their options for
complying with new California laws while maintaining public safety.
Article 4. Large-Capacity Magazine Permits
§ 5480. Requirements for Large-Capacity Magazine Permits Pursuant to Penal Code Section
32315.
This section is amended to state that a separate Large-Capacity Magazine Permit is needed for
each licensed location. The permit will automatically transfer with an existing California
Firearms Dealer if their physical store moves and they notify the Department prior to moving.
Large-Capacity Magazine Permit applications can only be submitted online.
§ 5483. Large-Capacity Magazine Permit Record Keeping.
This section is amended to include instructions on how permittees shall document the LargeCapacity Magazine Permit records, which form to use, any additional documentation to be kept
with the form, and timeframe for completing the documentation.
§ 5484. Large-Capacity Magazine Permit Revocations.
This section is amended to include the grounds for revocation of a Large-Capacity Magazine
Permit, and the factors surrounding the revocation.
Article 5. Large-Capacity Magazines and Large-Capacity Magazine Conversion Kits
§ 5490. Large-Capacity Magazine; manufacturing
This section has been added to inform gun owners who legally possess a large-capacity magazine
that they may disassemble and clean the magazine without triggering the ban.
§ 5491. Large-Capacity Magazine; capacity
This section has been added to inform gun owners of the legal definition of a large-capacity
magazine and provide guidance on reducing the capacity on their large-capacity magazines.
§ 5492. Large-Capacity Magazine Conversion Kits.
This section has been added to clarify the definition of large-capacity magazine conversion kits.
Government Code Section 11346.5(a)(3)(D) Evaluation
The proposed regulations are not inconsistent or incompatible with existing state regulations.
Mandate on Local Agencies or School Districts
The Department has determined the proposed emergency regulations do impose a state-mandated
local program or a mandate requiring reimbursement by the State pursuant to Chapter 58,
Statutes of 2016, because it creates a new crime. However, SB 1446 states that no reimbursement
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is required by this act pursuant to Section 6 of Article XIII B of the California Constitution
because the only costs that may be incurred by a local agency or school district will be incurred
because this act creates a new crime or infraction.
Other Matters Prescribed by Statute Applicable to the Agency or to Any Specific
Regulation or Class of Regulations
None.
Nonduplication of State Statutes as Necessary To Satisfy Government Code Section
11349.1(a)(6)
To satisfy the requirements of Government Code section 11349.1(a)(6), the text of the proposed
regulations are nonduplicative.
Forms Incorporated by Reference
Large-Capacity Magazine Permit Application, BOF 050 (Rev. 12/2016)
Large Capacity Magazine Report, BOF 1002 (Rev. 12/2016)
Cost Estimates
The Department has assessed the potential for significant adverse impact that might result from
the proposed emergency action and has determined:
• There will be no non-discretionary costs or savings to local agencies
• There will be no costs to school districts
• There will be no costs or savings in federal funding to the State
As detailed on the attachment to the Economic and Fiscal Impact Statement (STD. 399), the
Department estimates its costs (state agency) directly related to the large-capacity magazine
permit and enforcement of the large-capacity magazine laws and regulations will be
insignificant.
Finding of Emergency
Government Code section 11346.1(a)(2) requires that, at least five working days prior to
submission of the proposed emergency action to the Office of Administrative Law, the adopting
agency provide a notice of the proposed emergency action to every person who has filed a
request for notice of regulatory action with the agency. After submission of the proposed
emergency to the Office of Administrative Law, the Office of Administrative Law shall allow
interested persons five calendar days to submit comments on the proposed emergency
regulations as set forth in Government Code section 11349.6.
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Explanation of Failure to Adopt Nonemergency Regulations
The Department is unable to develop regulations in the standard manner because of the short
timeframes provided in the legislation. The legislation was signed into law on July 1, 2016, and
the ban commences on July 1, 2017. It is the Department’s intention to provide guidance to
California’s gun owners so that by July 1, 2017, they will be in compliance with the law. The
proposed regulations provide options for disposal of large-capacity magazines, as well as
instructions for reducing the capacity of a large-capacity magazine, and need to be formalized
and provided to California residents as soon as possible.
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SENATE RULES COMMITTEE
Office of Senate Floor Analyses
(916) 651-1520 Fax: (916) 327-4478

SB 1446

THIRD READING
Bill No:
Author:
Amended:
Vote:

SB 1446
Hancock (D), et al.
3/28/16
21

SENATE PUBLIC SAFETY COMMITTEE: 4-3, 4/19/16
AYES: Hancock, Leno, Liu, Monning
NOES: Anderson, Glazer, Stone
SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8
SUBJECT: Firearms: magazine capacity
SOURCE: Author
DIGEST: This bill, commencing July 1, 2017, prohibits the possession of largecapacity magazines, as specified.
ANALYSIS:
Existing law:
1) Banned the possession of “assault weapons” and “large capacity ammunition
feeding devices,” defined as a magazine capable of holding more than 10
rounds of ammunition, manufactured after that date. That law, the federal
assault weapons law (the Violent Crime Control and Law Enforcement Act,
H.R. 3355, Pub.L. 103-322,) became effective on September 13, 1994, expired
in 2004 and has not been reenacted.
2) Defines a “large-capacity magazine” as any ammunition feeding device with
the capacity to accept more than 10 rounds, but shall not be construed to
include any of the following:
a) A feeding device that has been permanently altered so that it cannot
accommodate more than 10 rounds.
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SB 1446
Page 2

b) A .22 caliber tube ammunition feeding device.
c) A tubular magazine that is contained in a lever-action firearm. (Penal Code
§ 16740.)
3) Provides that, except as specified, commencing January 1, 2000, any person in
this state who manufactures or causes to be manufactured, imports into the
state, keeps for sale, or offers or exposes for sale, or who gives, or lends, any
large-capacity magazine is punishable by imprisonment in a county jail not
exceeding one year or imprisonment for 16 months, two or three years
pursuant to Penal Code Section 1170(h). “Manufacturing” includes both
fabricating a magazine and assembling a magazine from a combination of
parts, including, but not limited to, the body, spring, follower, and floor plate
or end plate, to be a fully functioning large-capacity magazine. (Penal Code §
32310.)
4) Provides that, commencing January 1, 2014, any person in this state who
knowingly manufactures or causes to be manufactured, imports into the state,
keeps for sale, or offers or exposes for sale, or who gives, lends, buys, or
receives any large capacity magazine conversion kit is punishable by a fine of
not more than $1,000 or imprisonment in a county jail not to exceed six
months, or by both that fine and imprisonment. This section does not apply to a
fully assembled large-capacity magazine. A “large capacity magazine
conversion kit” is a device or combination of parts of a fully functioning largecapacity magazine, including, but not limited to, the body, spring, follower,
and floor plate or end plate, capable of converting an ammunition feeding
device into a large-capacity magazine. (Penal Code § 32311.)
5) Provides that, upon a showing that good cause exists, the Department of
Justice may issue permits for the possession, transportation, or sale between a
licensed firearms dealer and an out-of-state client, of large-capacity magazines.
(Penal Code § 32315.)
6) Provides that, except as specified, any large-capacity magazine is a nuisance
and is subject to an injunction against its possession, manufacture or sale, and
is subject to confiscation and summary destruction. (Penal Code § 32390.)
This bill:
1) Provides that, except as specified, commencing July 1, 2017, any person in this
state who possesses any large-capacity magazine, regardless of the date the
magazine was acquired, is guilty of an infraction punishable by a fine not to
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SB 1446
Page 3

exceed $100 upon the first offense, by a fine not to exceed $500 upon the third
or subsequent offense.
2) Requires that a person who, prior to July 1, 2017, legally possesses a largecapacity magazine dispose of that magazine by any of the following means:
a) Remove the large-capacity magazine from the state.
b) Prior to July 1, 2017, sell the large-capacity magazine to a licensed firearms
dealer.
c) Destroy the large-capacity magazine.
d) Surrender the large-capacity magazine to a law enforcement agency for
destruction.
3) Exempts the following:
a) An individual who honorably retired from being a sworn peace officer, as
specified or an individual who honorably retired from being a sworn federal
law enforcement officer, who was authorized to carry a firearm in the
course of scope of that officer’s duties, as specified.
b) A licensed gunsmith for the purpose of maintenance, repair or modification
of the large-capacity magazine, as specified.
c) Any federal, state or local historical society, museum or institutional
society, museum or institutional collection which is open to the public,
provided that the large-capacity magazine is property housed, secured from
unauthorized handling and unloaded.
d) Any person who finds the large-capacity magazine, if the person is not
prohibited from possessing firearms or ammunition pursuant to federal or
state law, and the person possessed the large-capacity magazine no longer
than necessary to deliver or transport the same to a law enforcement agency
for that agency’s disposition according to the law.
e) A forensic laboratory or any authorized agent or employee thereof in the
course and scope of his or her authorized activities.
f) The receipt or disposition of a large-capacity magazine by a trustee of a
trust, or an executor or administrator of an estate, including an estate that is
subject to probate, that includes a large-capacity magazine.
g) Any person lawfully in possession of a firearm that the person obtained
prior to January 1, 2000 if no magazine that holds 10 or less rounds of
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SB 1446
Page 4

ammunition is compatible with that firearm and that person possesses the
large-capacity magazine solely for use with that firearm.
4) Makes a number of conforming changes to the Penal Code.
Background
Since January 1, 2000, California has banned the importation, manufacture or sale
of high capacity magazines. (Penal Code §§ 32310, 32390.) These magazines have
also been deemed a public nuisance and are, therefore, subject to confiscation and
destruction, although this requires a prosecutor to obtain a civil injunction, which
is costly and time-consuming. (Penal Code § 18010.) This bill imposes criminal
penalties for possession of high capacity magazines in California.
According to a report released by the Violence Policy Center in December of 2015:
Since 1980, there have been at least 50 mass shootings (3 or more fatalities)
where the shooter used high-capacity ammunition magazines. A total of 436
people were killed in these shootings and 425 were wounded. This number is
likely a significant undercount of actual incidents since there is no consistent
collection or reporting of this data. Even in many high-profile shootings
information on magazine capacity is not released or reported.
(http://www.vpc.org/fact_sht/VPCshootinglist.pdf.)
There were at least three mass shootings involving large-capacity magazines in
2015. On December 2, 2015, 14 people were killed and 21 were seriously injured
in a mass shooting at the Inland Regional Center in San Bernardino, California.
The perpetrators of this mass shooting used four high capacity magazines. In July
of 2015, six people were killed (including the shooter) and two were wounded in a
shooting at the Navy Operational Support Center and Marine Corps Reserve
Center, in Chattanooga, Tennessee. The perpetrator used multiple 30-round
magazines. On June 17, 2015, a shooting at the Emanuel African Methodist
Episcopal Church, in Charleston, South Carolina, left nine people dead. The
perpetrator used 13-round magazines. (Id.)
Comments
The Fifth Amendment “Takings” Clause
The “takings clause” of the Fifth Amendment to the United States Constitution
states: “nor shall private property be taken for public use without just
compensation.” California law already bans the import, manufacture and sale of
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SB 1446
Page 5

high capacity ammunition magazines, and has declared them a nuisance and
subject to confiscation and destruction. (Penal Code §§ 32310, 32390, 18010.)
Nonetheless, the question has been raised whether adding criminal penalties for
possession of these ammunition magazines would constitute a “taking of private
property for public use without just compensation,” in violation of the Fifth
Amendment.
The U.S. Supreme Court has recognized for well over a century a difference
between legislative action that results in a taking of private property for public use
through a process of eminent domain and a legitimate use of the police power of
the state to protect the public health and welfare. In upholding a statute prohibiting
the sale of alcohol, the Court stated:
The exercise of the police power by the destruction of property which is
itself a public nuisance, or the prohibition of its use in a particular way,
whereby its value becomes depreciated, is very different from taking
property for public use, or from depriving a person of his property
without due process of law. In the one case, a nuisance only is abated; in
the other, unoffending property is taken away from an innocent owner.
(Mugler v. Kansas, 123 U.S. 623, 668-669 (1887).)
Specifically in the context of the regulation of firearms, courts have held that
prohibiting possession of dangerous weapons is a valid exercise of the
government’s police power not to be confused with the power of imminent
domain. In 1978, Washington, D.C. passed a law prohibiting the ownership of
certain types of weapons, including those that could fire more than 13 rounds
without reloading. The law was quickly challenged by a several gun owners who
had legally purchased such weapons before the law went into effect and were thus
required to dispose of them or be in violation of the law. They claimed this
amounted to a taking by the government, without just compensation, in violation of
the Fifth Amendment. The Court of Appeals for the District of Columbia held:
Petitioners’ third constitutional challenge alleges that D.C. Code 1978 Supp.,
§ 6-1820(c) provides for a taking of their property without just compensation
in violation of the Fifth Amendment. That section of the Code provides three
alternatives for disposition within seven days of a firearm denied registration.
The unsuccessful applicant may (1) “peaceably surrender” the firearm to the
chief of police, (2) “lawfully remove” the firearm from the District for as long
as he retains an interest in the firearm, or (3) “lawfully dispose” of his interest
in the firearm. Petitioners' argument is that the second and third alternatives
require, under the terms imposed by the Federal Gun Control Act of 1968, 18
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U.S.C. § 922 (1970), a quick “forced sale” of the firearms at less than fair
market value to a dealer in firearms, while the first alternative would provide
not even a salvage value return.
Assuming, arguendo, that the statute authorized a “taking,” we note that the
Fifth Amendment prohibits taking of “private property . . . for public use,
without just compensation.” Such a taking for the public benefit under a
power of eminent domain is, however, to be distinguished from a proper
exercise of police power to prevent a perceived public harm, which does not
require compensation. Lamm v. Volpe, 449 F.2d 1202, 1203 (10th Cir. 1971).
That the statute in question is an exercise of legislative police power and not
of eminent domain is beyond dispute. The argument of petitioner, therefore,
lacks merit.
(Fesjian v. Jefferson, 399 A.2d 861, 865-866 (1979).)
Exception for Retired Peace Officers
The assault weapons ban in California (AWCA) allowed law enforcement agencies
to sell or transfer assault weapons to a sworn peace officer upon that officer’s
retirement. This provision was challenged in Silveira v. Lockyer, 312 F.3d 1052
(9th Cir. 2002). The Ninth Circuit held:
We thus can discern no legitimate state interest in permitting retired peace
officers to possess and use for their personal pleasure military-style weapons.
Rather, the retired officers exception arbitrarily and unreasonably affords a
privilege to one group of individuals that is denied to others, including
plaintiffs.
In sum, not only is the retired officers’ exception contrary to the legislative
goals of the AWCA, it is wholly unconnected to any legitimate state interest.
A statutory exemption that bears no logical relationship to a valid state interest
fails constitutional scrutiny. The 1999 AWCA amendments include, however,
a severability provision providing that should any portion of the statute be
found invalid, the balance of the provisions shall remain in force.
Accordingly, because the retired officers’ exception is an arbitrary
classification in violation of the Fourteenth Amendment, we sever that
provision, § 12280(h)-(i), from the AWCA.
(Id. at 1091-92.)
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Like the AWCA, this bill exempts retired sworn peace officers from the ban on the
possession of large-capacity magazines.
FISCAL EFFECT: Appropriation: No

Fiscal Com.: Yes

Local: Yes

SUPPORT: (Verified 5/17/16)
American Academy of Pediatrics, California
California Academy of Family Physicians
California Chapter of the American College of Emergency Physicians
California Chapters of the Brady Campaign to Prevent Gun Violence
California Church IMPACT
City of Long Beach
City of Oakland
City of Santa Monica
Cleveland School Remembers
Coalition Against Gun Violence
Courage Campaign
David Alvarez, Councilmember, City of San Diego
Eric Garcetti, Mayor of the City of Los Angeles
Law Center to Prevent Gun Violence
Physicians for Social Responsibility
Rabbis Against Gun Violence
Violence Prevention Coalition of Greater Los Angeles
Youth ALIVE!
OPPOSITION: (Verified 5/17/16)
California State Sheriffs’ Association
Firearms Policy Coalition
Gun Owners of California
National Rifle Association
Outdoor Sportsman’s Coalition of California
Safari Club International Foundation
The California Sportsman’s Lobby
ARGUMENTS IN SUPPORT: According to the California Chapters of the
Brady Campaign to Prevent Gun Violence:
Since January 2000, California law has prohibited the manufacture,
importation, sale, gift, or loan of any large capacity ammunition
magazine capable of holding more than ten rounds. SB 1446 is a narrow
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bill that would add a prohibition on possessing large capacity
magazines, as defined in the bill, regardless of the date the magazine
was acquired. Current and retired police officers would be exempt
from the prohibition.
Mass shootings involving large capacity magazines have demonstrated
the tragic carnage caused by these magazines. The shooters in the
recent San Bernardino tragedy as well as the gunmen in Santa Monica
(2013), Fort Hood, Tucson, Aurora, and Newtown were able to injure
or kill large numbers of people very quickly because of their ability to
shoot a large number of bullets in a very short period of time. Jared
Loughner, who was able to rapidly fire 31 bullets in 15 seconds without
reloading, killed six people and wounded thirteen others in Tucson.
The shooting ended when bystanders tackled the gunman while he was
reloading. Nine year old Christina-Taylor Green was shot by the
thirteenth bullet – had there been a magazine limit of ten rounds, she
might be alive today.
California had a number of mass shootings involving large capacity
ammunition magazines before the ban on their sale and transfer in year
2000 (in San Ysidro, Stockton, San Francisco and Orange). Other
rampage shootings involving large capacity magazines have happened
since then - and will happen again - because of the prevalence of large
capacity magazines and the difficulty of enforcing existing law. It is
nearly impossible to prove when a large capacity magazine was
acquired or whether the magazine was illegally purchased after the
2000 ban. Furthermore, until 2014, magazine conversion kits were
being sold in California. These kits, containing parts to repair large
capacity magazines, were legally purchased and later assembled into
new large capacity magazines. Since the possession of large capacity
magazines is permissible, this practice, which clearly evaded the intent
of the law, was able to increase the proliferation of large capacity
magazines in the state. SB 1446 would enable the enforcement of
existing law regarding large capacity magazines.
With average use, magazines typically last about twelve years. It is
now time to end the grandfathering of large capacity magazines and
exploitation of the law by prohibiting their possession. Serious hunters
do not use large capacity magazines. A prohibition on the sale, transfer,
and possession of large capacity magazines clearly furthers public
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safety. The California Brady Campaign Chapters appreciate your
introduction of SB 1446 and are in full support.
ARGUMENTS IN OPPOSITION: The Firearms Policy Coalition states in
opposition to this bill:
Most firearms sold in America today, and certainly the highest by
volume sold, such as AR-15s and semi-automatic handguns, come
standard from the factory with magazines that hold more than ten
rounds. Law enforcement agencies and peace officers purchase those
same firearms with those same magazines because they are standard kit
-- and, most importantly, because no one wants to be under-armed in a
self-defense situation.
Furthermore, many magazines are altered and made “California Legal”
at some point of manufacture. Given this, SB 1446 would immediately
make most full size handguns inoperable as it bans any magazine that
has been permanently altered to only accept 10 rounds or less, creating
a taking of constitutionally protected property.
Many people have purchased permanently altered magazines to be
compliant with California’s ever growing body of law surrounding
firearms and have based their consumer choices on this being the law of
the land. Now the goal posts would appear to be moving yet again.
SB 1446 is simply an unconstitutional taking of personal property and
an express infringement on the fundamental civil rights of all
Californians. The measure creates significant criminal liability for items
currently -- and lawfully -- possessed by hundreds of thousands, if not
millions, of Californians. Depriving people of Constitutionallyprotected civil rights by criminalizing the possession of items
commonplace to gun owners is poor policy and invites litigation.
Even more disturbing, SB 1446 invites a deepening wedge between the
police and non-police as it protects “honorably retired peace officers”
from the dispossession of their personal property. This wanton violation
of the 14th amendment to the United States Constitution creates a caste
system of civilians- those who used to be police officers and those who
weren't.
According to the federal civil rights case Silveira v. Lockyer (9th Cir.
2002), 312 F.3d 1052, retired peace officers are not allowed to maintain

Case 2:17-cv-00903-WBS-KJN Document 98-1 Filed 02/05/19 Page 19 of 64

SB 1446
Page 10

the “assault weapons” they acquired through exemptions they held as
active duty peace officers. When they became non-peace officers
through separation from their employer, they became civilians.
The State will need to track all of the magazines purchased by peace
officers, should they become former, retired or “honorably retired” to
ensure the state’s expressed interest in controlling these firearms parts
is met and can confiscate magazines from peace officers who retire
early, resign, are fired or are otherwise not deemed “honorably retired”.
With no appropriation for outreach in SB 1446, and the untold millions
of magazines in circulation, we fear widespread, inadvertent noncompliance and a revolving door of lives upended by the deluge of
criminal prosecutions in every courthouse in the state as everyday
people become overnight criminals. An appropriation today may save
millions of dollars later as the inventory of these parts is significant and
the outreach is non-existent, creating a potential wave of prosecutions
of otherwise law abiding person whose only “crime” was possession of
ammunition feeding devices (including those of 10 rounds or less) that
were lawfully acquired.
Without pre-emption, firearms parts owners may be subject to a
withering hail of statutes and ordinances aimed at them with different
penalties depending on which jurisdiction prosecutes first. Ironically,
some local laws are more severe than the proposed state statute.
Prepared by: Jessica Devencenzi / PUB. S. /
5/19/16 10:37:24
**** END ****
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stricken material by Text .
PROPOSITION 63
PROPOSITION 63
SAFETY FOR ALL ACT
[Approved by the Voters on Nov. 8, 2016.]
This initiative measure is submitted to the people in accordance with the provisions of Section 8 of Article II of the California
Constitution.
PROPOSED LAW
The Safety for All Act of 2016

SECTION 1. Title.
This measure shall be known and may be cited as “The Safety for All Act of 2016.”
SEC. 2. Findings and Declarations.
The people of the State of California find and declare:
1. Gun violence destroys lives, families and communities. From 2002 to 2013, California lost 38,576 individuals to gun
violence. That is more than seven times the number of U.S. soldiers killed in combat during the wars in Iraq and Afghanistan
combined. Over this same period, 2,258 children were killed by gunshot injuries in California. The same number of children
murdered in the Sandy Hook elementary school massacre are killed by gunfire in this state every 39 days.
2. In 2013, guns were used to kill 2,900 Californians, including 251 children and teens. That year, at least 6,035 others were
hospitalized or treated in emergency rooms for non-fatal gunshot wounds, including 1,275 children and teens.
3. Guns are commonly used by criminals. According to the California Department of Justice, in 2014 there were 1,169
firearm murders in California, 13,546 armed robberies involving a firearm, and 15,801 aggravated assaults involving a
firearm.
4. This tragic violence imposes significant economic burdens on our society. Researchers conservatively estimate that gun
violence costs the economy at least $229 billion every year, or more than $700 per American per year. In 2013 alone,
California gun deaths and injuries imposed $83 million in medical costs and $4.24 billion in lost productivity.
5. California can do better. Reasonable, common-sense gun laws reduce gun deaths and injuries, keep guns away from
criminals and fight illegal gun trafficking. Although California has led the nation in gun safety laws, those laws still have
© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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loopholes that leave communities throughout the state vulnerable to gun violence and mass shootings. We can close these
loopholes while still safeguarding the ability of law-abiding, responsible Californians to own guns for self-defense, hunting
and recreation.
6. We know background checks work. Federal background checks have already prevented more than 2.4 million gun sales to
convicted criminals and other illegal purchasers in America. In 2012 alone, background checks blocked 192,043 sales of
firearms to illegal purchasers including 82,000 attempted purchases by felons. That means background checks stopped
roughly 225 felons from buying firearms every day. Yet California law only requires background checks for people who
purchase firearms, not for people who purchase ammunition. We should close that loophole.
7. Right now, any violent felon or dangerously mentally ill person can walk into a sporting goods store or gun shop in
California and buy ammunition, no questions asked. That should change. We should require background checks for
ammunition sales just like gun sales, and stop both from getting into the hands of dangerous individuals.
8. Under current law, stores that sell ammunition are not required to report to law enforcement when ammunition is lost or
stolen. Stores should have to report lost or stolen ammunition within 48 hours of discovering that it is missing so law
enforcement can work to prevent that ammunition from being illegally trafficked into the hands of dangerous individuals.
9. Californians today are not required to report lost or stolen guns to law enforcement. This makes it difficult for law
enforcement to investigate crimes committed with stolen guns, break up gun trafficking rings, and return guns to their lawful
owners. We should require gun owners to report their lost or stolen guns to law enforcement.
10. Under current law, people who commit felonies and other serious crimes are prohibited from possessing firearms. Yet
existing law provides no clear process for those people to relinquish their guns when they become prohibited at the time of
conviction. As a result, in 2014, the Department of Justice identified more than 17,000 people who possess more than 34,000
guns illegally, including more than 1,400 assault weapons. We need to close this dangerous loophole by not only requiring
prohibited people to tum1 in their guns, but also ensuring that it happens.
1
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11. Military–style large-capacity ammunition magazines—some capable of holding more than 100 rounds of
ammunition—significantly increase a shooter’s ability to kill a lot of people in a short amount of time. That is why these
large capacity ammunition magazines are common in many of America’s most horrific mass shootings, from the killings at
101 California Street in San Francisco in 1993 to Columbine High School in 1999 to the massacre at Sandy Hook Elementary
School in Newtown, Connecticut in 2012.
12. Today, California law prohibits the manufacture, importation and sale of military-style, large capacity ammunition
magazines, but does not prohibit the general public from possessing them. We should close that loophole. No one except
trained law enforcement should be able to possess these dangerous ammunition magazines.
13. Although the State of California conducts background checks on gun buyers who live in California, we have to rely on
other states and the FBI to conduct background checks on gun buyers who live elsewhere. We should make background
checks outside of California more effective by consistently requiring the state to report who is prohibited from possessing
firearms to the federal background check system.
14. The theft of a gun is a serious and potentially violent crime. We should clarify that such crimes can be charged as
felonies, and prevent people who are convicted of such crimes from possessing firearms.

SEC. 3. Purpose and Intent.
The people of the State of California declare their purpose and intent in enacting “The Safety for All Act of 2016” (the “Act”)
© 2017 Thomson Reuters. No claim to original U.S. Government Works.

2

Case 2:17-cv-00903-WBS-KJN Document 98-1 Filed 02/05/19 Page 27 of 64
SAFETY FOR ALL ACT, 2016 Cal. Legis. Serv. Prop. 63 (PROPOSITION 63) (WEST)

to be as follows:
1. To implement reasonable and common-sense reforms to make California’s gun safety laws the toughest in the nation while
still safeguarding the Second Amendment rights of all law-abiding, responsible Californians.
2. To keep guns and ammunition out of the hands of convicted felons, the dangerously mentally ill, and other persons who
are prohibited by law from possessing firearms and ammunition.
3. To ensure that those who buy ammunition in California—just like those who buy firearms—are subject to background
checks.
4. To require all stores that sell ammunition to report any lost or stolen ammunition within 48 hours of discovering that it is
missing.
5. To ensure that California shares crucial information with federal law enforcement by consistently requiring the state to
report individuals who are prohibited by law from possessing firearms to the federal background check system.
6. To require the reporting of lost or stolen firearms to law enforcement.
7. To better enforce the laws that require people to relinquish their firearms once they are convicted of a crime that makes
them ineligible to possess firearms.
8. To make it illegal in California to possess the kinds of military-style ammunition magazines that enable mass killings like
those at Sandy Hook Elementary School; a movie theater in Aurora, Colorado; Columbine High School; and an office
building at 101 California Street in San Francisco, California.
9. To prevent people who are convicted of the theft of a firearm from possessing firearms, and to effectuate the intent of
Proposition 47 that the theft of a firearm is felony grand theft, regardless of the value of the firearm, in alignment with
Sections 25400 and 1192.7 of the Penal Code.

SEC. 4. Lost or Stolen Firearms.

SEC. 4.1. Division 4.5 (commencing with Section 25250) is added to Title 4 of Part 6 of the Penal Code, to read:
pt. 6 t. 4 d. 4.5 pr. § 25250
DIVISION 4.5. LOST OR STOLEN FIREARMS
<< CA PENAL § 25250 >>
25250. (a) Commencing July 1, 2017, every person shall report the loss or theft of a firearm he or she owns or possesses to a
local law enforcement agency in the jurisdiction in which the theft or loss occurred within five days of the time he or she
knew or reasonably should have known that the firearm had been stolen or lost.
(b) Every person who has reported a firearm lost or stolen under subdivision (a) shall notify the local law enforcement agency
in the jurisdiction in which the theft or loss occurred within five days if the firearm is subsequently recovered by the person.
(c) Notwithstanding subdivision (a), a person shall not be required to report the loss or theft of a firearm that is an antique
firearm within the meaning of subdivision (c) of Section 16170.
© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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<< CA PENAL § 25255 >>
25255. Section 25250 shall not apply to the following:
(a) Any law enforcement agency or peace officer acting within the course and scope of his or her employment or official
duties if he or she reports the loss or theft to his or her employing agency.
(b) Any United States marshal or member of the Armed Forces of the United States or the National Guard, while engaged in
his or her official duties.
(c) Any person who is licensed, pursuant to Chapter 44 (commencing with Section 921) of Title 18 of the United States Code
and the regulations issued pursuant thereto, and who reports the theft or loss in accordance with Section 923(g)(6) of Title 18
of the United States Code, or the successor provision thereto, and applicable regulations issued thereto.
(d) Any person whose firearm was lost or stolen prior to July 1, 2017.
<< CA PENAL § 25260 >>
25260. Pursuant to Section 11108, every sheriff or police chief shall submit a description of each firearm that has been
reported lost or stolen directly into the Department of Justice Automated Firearms System.
<< CA PENAL § 25265 >>
25265. (a) Every person who violates Section 25250 is, for a first violation, guilty of an infraction, punishable by a fine not to
exceed one hundred dollars ($100).
(b) Every person who violates Section 25250 is, for a second violation, guilty of an infraction, punishable by a fine not to
exceed one thousand dollars ($1,000).
(c) Every person who violates Section 25250 is, for a third or subsequent violation, guilty of a misdemeanor, punishable by
imprisonment in a county jail not exceeding six months, or by a fine not to exceed one thousand dollars ($1,000), or by both
that fine and imprisonment.
<< CA PENAL § 25270 >>
25270. Every person reporting a lost or stolen firearm pursuant to Section 25250 shall report the make, model, and serial
number of the firearm, if known by the person, and any additional relevant information required by the local law enforcement
agency taking the report.
<< CA PENAL § 25275 >>
25275. (a) No person shall report to a local law enforcement agency that a firearm has been lost or stolen, knowing the report
to be false. A violation of this section is an infraction, punishable by a fine not exceeding two hundred fifty dollars ($250) for
a first offense, and by a fine not exceeding one thousand dollars ($1,000) for a second or subsequent offense.
(b) This section shall not preclude prosecution under any other law.

SEC. 4.2. Section 26835 of the Penal Code is amended to read:
© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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<< CA PENAL § 26835 >>
26835. A licensee shall post conspicuously within the licensed premises the following warnings in block letters not less than
one inch in height:
(a) “IF YOU KEEP A LOADED FIREARM WITHIN ANY PREMISES UNDER YOUR CUSTODY OR CONTROL, AND
A PERSON UNDER 18 YEARS OF AGE OBTAINS IT AND USES IT, RESULTING IN INJURY OR DEATH, OR
CARRIES IT TO A PUBLIC PLACE, YOU MAY BE GUILTY OF A MISDEMEANOR OR A FELONY UNLESS YOU
STORED THE FIREARM IN A LOCKED CONTAINER OR LOCKED THE FIREARM WITH A LOCKING DEVICE,
TO KEEP IT FROM TEMPORARILY FUNCTIONING.”
(b) “IF YOU KEEP A PISTOL, REVOLVER, OR OTHER FIREARM CAPABLE OF BEING CONCEALED UPON THE
PERSON, WITHIN ANY PREMISES UNDER YOUR CUSTODY OR CONTROL, AND A PERSON UNDER 18 YEARS
OF AGE GAINS ACCESS TO THE FIREARM, AND CARRIES IT OFF–PREMISES, YOU MAY BE GUILTY OF A
MISDEMEANOR, UNLESS YOU STORED THE FIREARM IN A LOCKED CONTAINER, OR LOCKED THE
FIREARM WITH A LOCKING DEVICE, TO KEEP IT FROM TEMPORARILY FUNCTIONING.”
(c) “IF YOU KEEP ANY FIREARM WITHIN ANY PREMISES UNDER YOUR CUSTODY OR CONTROL, AND A
PERSON UNDER 18 YEARS OF AGE GAINS ACCESS TO THE FIREARM, AND CARRIES IT OFF–PREMISES TO A
SCHOOL OR SCHOOL–SPONSORED EVENT, YOU MAY BE GUILTY OF A MISDEMEANOR, INCLUDING A FINE
OF UP TO FIVE THOUSAND DOLLARS ($5,000), UNLESS YOU STORED THE FIREARM IN A LOCKED
CONTAINER, OR LOCKED THE FIREARM WITH A LOCKING DEVICE.”
(d) “IF YOU NEGLIGENTLY STORE OR LEAVE A LOADED FIREARM WITHIN ANY PREMISES UNDER YOUR
CUSTODY OR CONTROL, WHERE A PERSON UNDER 18 YEARS OF AGE IS LIKELY TO ACCESS IT, YOU MAY
BE GUILTY OF A MISDEMEANOR, INCLUDING A FINE OF UP TO ONE THOUSAND DOLLARS ($1,000),
UNLESS YOU STORED THE FIREARM IN A LOCKED CONTAINER, OR LOCKED THE FIREARM WITH A
LOCKING DEVICE.”
(e) “DISCHARGING FIREARMS IN POORLY VENTILATED AREAS, CLEANING FIREARMS, OR HANDLING
AMMUNITION MAY RESULT IN EXPOSURE TO LEAD, A SUBSTANCE KNOWN TO CAUSE BIRTH DEFECTS,
REPRODUCTIVE HARM, AND OTHER SERIOUS PHYSICAL INJURY. HAVE ADEQUATE VENTILATION AT ALL
TIMES. WASH HANDS THOROUGHLY AFTER EXPOSURE.”
(f) “FEDERAL REGULATIONS PROVIDE THAT IF YOU DO NOT TAKE PHYSICAL POSSESSION OF THE
FIREARM THAT YOU ARE ACQUIRING OWNERSHIP OF WITHIN 30 DAYS AFTER YOU COMPLETE THE
INITIAL BACKGROUND CHECK PAPERWORK, THEN YOU HAVE TO GO THROUGH THE BACKGROUND
CHECK PROCESS A SECOND TIME IN ORDER TO TAKE PHYSICAL POSSESSION OF THAT FIREARM.”
(g) “NO PERSON SHALL MAKE AN APPLICATION TO PURCHASE MORE THAN ONE PISTOL, REVOLVER, OR
OTHER FIREARM CAPABLE OF BEING CONCEALED UPON THE PERSON WITHIN ANY 30–DAY PERIOD AND
NO DELIVERY SHALL BE MADE TO ANY PERSON WHO HAS MADE AN APPLICATION TO PURCHASE MORE
THAN ONE PISTOL, REVOLVER, OR OTHER FIREARM CAPABLE OF BEING CONCEALED UPON THE PERSON
WITHIN ANY 30–DAY PERIOD.”
(h) “IF A FIREARM YOU OWN OR POSSESS IS LOST OR STOLEN, YOU MUST REPORT THE LOSS OR
THEFT TO A LOCAL LAW ENFORCEMENT AGENCY WHERE THE LOSS OR THEFT OCCURRED WITHIN
FIVE DAYS OF THE TIME YOU KNEW OR REASONABLY SHOULD HAVE KNOWN THAT THE FIREARM
HAD BEEN LOST OR STOLEN.”

SEC. 5. Strengthening the National Instant Criminal Background Check System.
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SEC. 5.1. Section 28220 of the Penal Code is amended to read:
<< CA PENAL § 28220 >>
28220. (a) Upon submission of firearm purchaser information, the Department of Justice shall examine its records, as well as
those records that it is authorized to request from the State Department of State Hospitals pursuant to Section 8104 of the
Welfare and Institutions Code, in order to determine if the purchaser is a person described in subdivision (a) of Section
27535, or is prohibited by state or federal law from possessing, receiving, owning, or purchasing a firearm.
(b) * * * The Department of Justice shall participate in the National Instant Criminal Background Check System (NICS), as
described in subsection (t) of Section 922 of Title 18 of the United States Code, and * * * shall notify the dealer and the chief
of the police department of the city or city and county in which the sale was made, or if the sale was made in a district in
which there is no municipal police department, the sheriff of the county in which the sale was made, that the purchaser is a
person prohibited from acquiring a firearm under federal law.
(c) If the department determines that the purchaser is prohibited by state or federal law from possessing, receiving, owning,
or purchasing a firearm or is a person described in subdivision (a) of Section 27535, it shall immediately notify the dealer and
the chief of the police department of the city or city and county in which the sale was made, or if the sale was made in a
district in which there is no municipal police department, the sheriff of the county in which the sale was made, of that fact.
(d) If the department determines that the copies of the register submitted to it pursuant to subdivision (d) of Section 28210
contain any blank spaces or inaccurate, illegible, or incomplete information, preventing identification of the purchaser or the
handgun or other firearm to be purchased, or if any fee required pursuant to Section 28225 is not submitted by the dealer in
conjunction with submission of copies of the register, the department may notify the dealer of that fact. Upon notification by
the department, the dealer shall submit corrected copies of the register to the department, or shall submit any fee required
pursuant to Section 28225, or both, as appropriate and, if notification by the department is received by the dealer at any time
prior to delivery of the firearm to be purchased, the dealer shall withhold delivery until the conclusion of the waiting period
described in Sections 26815 and 27540.
(e) If the department determines that the information transmitted to it pursuant to Section 28215 contains inaccurate or
incomplete information preventing identification of the purchaser or the handgun or other firearm to be purchased, or if the
fee required pursuant to Section 28225 is not transmitted by the dealer in conjunction with transmission of the electronic or
telephonic record, the department may notify the dealer of that fact. Upon notification by the department, the dealer shall
transmit corrections to the record of electronic or telephonic transfer to the department, or shall transmit any fee required
pursuant to Section 28225, or both, as appropriate, and if notification by the department is received by the dealer at any time
prior to delivery of the firearm to be purchased, the dealer shall withhold delivery until the conclusion of the waiting period
described in Sections 26815 and 27540.
(f)(1)(A) The department shall immediately notify the dealer to delay the transfer of the firearm to the purchaser if the
records of the department, or the records available to the department in the National Instant Criminal Background Check
System, indicate one of the following:
(i) The purchaser has been taken into custody and placed in a facility for mental health treatment or evaluation and may be a
person described in Section 8100 or 8103 of the Welfare and Institutions Code and the department is unable to ascertain
whether the purchaser is a person who is prohibited from possessing, receiving, owning, or purchasing a firearm, pursuant to
Section 8100 or 8103 of the Welfare and Institutions Code, prior to the conclusion of the waiting period described in Sections
26815 and 27540.
(ii) The purchaser has been arrested for, or charged with, a crime that would make him or her, if convicted, a person who is
prohibited by state or federal law from possessing, receiving, owning, or purchasing a firearm, and the department is unable
to ascertain whether the purchaser was convicted of that offense prior to the conclusion of the waiting period described in
Sections 26815 and 27540.
(iii) The purchaser may be a person described in subdivision (a) of Section 27535, and the department is unable to ascertain
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whether the purchaser, in fact, is a person described in subdivision (a) of Section 27535, prior to the conclusion of the waiting
period described in Sections 26815 and 27540.
(B) The dealer shall provide the purchaser with information about the manner in which he or she may contact the department
regarding the delay described in subparagraph (A).
(2) The department shall notify the purchaser by mail regarding the delay and explain the process by which the purchaser
may obtain a copy of the criminal or mental health record the department has on file for the purchaser. Upon receipt of that
criminal or mental health record, the purchaser shall report any inaccuracies or incompleteness to the department on an
approved form.
(3) If the department ascertains the final disposition of the arrest or criminal charge, or the outcome of the mental health
treatment or evaluation, or the purchaser’s eligibility to purchase a firearm, as described in paragraph (1), after the waiting
period described in Sections 26815 and 27540, but within 30 days of the dealer’s original submission of the purchaser
information to the department pursuant to this section, the department shall do the following:
(A) If the purchaser is not a person described in subdivision (a) of Section 27535, and is not prohibited by state or federal
law, including, but not limited to, Section 8100 or 8103 of the Welfare and Institutions Code, from possessing, receiving,
owning, or purchasing a firearm, the department shall immediately notify the dealer of that fact and the dealer may then
immediately transfer the firearm to the purchaser, upon the dealer’s recording on the register or record of electronic transfer
the date that the firearm is transferred, the dealer signing the register or record of electronic transfer indicating delivery of the
firearm to that purchaser, and the purchaser signing the register or record of electronic transfer acknowledging the receipt of
the firearm on the date that the firearm is delivered to him or her.
(B) If the purchaser is a person described in subdivision (a) of Section 27535, or is prohibited by state or federal law,
including, but not limited to, Section 8100 or 8103 of the Welfare and Institutions Code, from possessing, receiving, owning,
or purchasing a firearm, the department shall immediately notify the dealer and the chief of the police department in the city
or city and county in which the sale was made, or if the sale was made in a district in which there is no municipal police
department, the sheriff of the county in which the sale was made, of that fact in compliance with subdivision (c) of Section
28220.
(4) If the department is unable to ascertain the final disposition of the arrest or criminal charge, or the outcome of the mental
health treatment or evaluation, or the purchaser’s eligibility to purchase a firearm, as described in paragraph (1), within 30
days of the dealer’s original submission of purchaser information to the department pursuant to this section, the department
shall immediately notify the dealer and the dealer may then immediately transfer the firearm to the purchaser, upon the
dealer’s recording on the register or record of electronic transfer the date that the firearm is transferred, the dealer signing the
register or record of electronic transfer indicating delivery of the firearm to that purchaser, and the purchaser signing the
register or record of electronic transfer acknowledging the receipt of the firearm on the date that the firearm is delivered to
him or her.
(g) Commencing July 1, 2017, upon receipt of information demonstrating that a person is prohibited from possessing
a firearm pursuant to federal or state law, the department shall submit the name, date of birth, and physical
description of the person to the National Instant Criminal Background Check System Index, Denied Persons Files.
The information provided shall remain privileged and confidential, and shall not be disclosed, except for the purpose
of enforcing federal or state firearms laws.

SEC. 6. Possession of Large–Capacity Magazines.

SEC. 6.1. Section 32310 of the Penal Code is amended to read:
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<< CA PENAL § 32310 >>
32310. (a) Except as provided in Article 2 (commencing with Section 32400) of this chapter and in Chapter 1 (commencing
with Section 17700) of Division 2 of Title 2, * * * any person in this state who manufactures or causes to be manufactured,
imports into the state, keeps for sale, or offers or exposes for sale, or who gives, lends, buys, or receives any large-capacity
magazine is punishable by imprisonment in a county jail not exceeding one year or imprisonment pursuant to subdivision (h)
of Section 1170.
(b) For purposes of this section, “manufacturing” includes both fabricating a magazine and assembling a magazine from a
combination of parts, including, but not limited to, the body, spring, follower, and floor plate or end plate, to be a fully
functioning large-capacity magazine.
(c) Except as provided in Article 2 (commencing with Section 32400) of this chapter and in Chapter 1 (commencing
with Section 17700) of Division 2 of Title 2, commencing July 1, 2017, any person in this state who possesses any
large-capacity magazine, regardless of the date the magazine was acquired, is guilty of an infraction punishable by a
fine not to exceed one hundred dollars ($100) per large-capacity magazine, or is guilty of a misdemeanor punishable
by a fine not to exceed one hundred dollars ($100) per large-capacity magazine, by imprisonment in a county jail not
to exceed one year, or by both that fine and imprisonment.
(d) Any person who may not lawfully possess a large-capacity magazine commencing July 1, 2017 shall, prior to July
1, 2017:
(1) Remove the large-capacity magazine from the state;
(2) Sell the large-capacity magazine to a licensed firearms dealer; or
(3) Surrender the large-capacity magazine to a law enforcement agency for destruction.

SEC. 6.2. Section 32400 of the Penal Code is amended to read:
<< CA PENAL § 32400 >>
32400. Section 32310 does not apply to the sale of, giving of, lending of, possession of, importation into this state of, or
purchase of, any large-capacity magazine to or by any federal, state, county, city and county, or city agency that is charged
with the enforcement of any law, for use by agency employees in the discharge of their official duties, whether on or off duty,
and where the use is authorized by the agency and is within the course and scope of their duties.

SEC. 6.3. Section 32405 of the Penal Code is amended to read:
<< CA PENAL § 32405 >>
32405. Section 32310 does not apply to the sale to, lending to, transfer to, purchase by, receipt of, possession of, or
importation into this state of, a large-capacity magazine by a sworn peace officer, as defined in Chapter 4.5 (commencing
with Section 830) of Title 3 of Part 2, or sworn federal law enforcement officer, who is authorized to carry a firearm in the
course and scope of that officer’s duties.

SEC. 6.4. Section 32406 is added to the Penal Code, to read:
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<< CA PENAL § 32406 >>
32406. Subdivision (c) of Section 32310 does not apply to an honorably retired sworn peace officer, as defined in Chapter 4.5
(commencing with Section 830) of Title 3 of Part 2, or honorably retired sworn federal law enforcement officer, who was
authorized to carry a firearm in the course and scope of that officer’s duties. “Honorably retired” shall have the same meaning
as provided in Section 16690.

SEC. 6.5. Section 32410 of the Penal Code is amended to read:
<< CA PENAL § 32410 >>
32410. Section 32310 does not apply to the sale * * *, purchase, or possession of any large-capacity magazine to or by a
person licensed pursuant to Sections 26700 to 26915, inclusive.

<< Repealed: CA PENAL § 32420 >>
SEC. 6.6. Section 32420 of the Penal Code is repealed.

SEC. 6.7. Section 32425 of the Penal Code is amended to read:
<< CA PENAL § 32425 >>
32425. Section 32310 does not apply to any of the following:
(a) The lending or giving of any large-capacity magazine to a person licensed pursuant to Sections 26700 to 26915, inclusive,
or to a gunsmith, for the purposes of maintenance, repair, or modification of that large-capacity magazine.
(b) The possession of any large-capacity magazine by a person specified in subdivision (a) for the purposes specified in
subdivision (a).
(c) The return to its owner of any large-capacity magazine by a person specified in subdivision (a).

SEC. 6.8. Section 32435 of the Penal Code is amended to read:
<< CA PENAL § 32435 >>
32435. Section 32310 does not apply to any of the following:
(a) The sale of, giving of, lending of, possession of, importation into this state of, or purchase of, any large-capacity
magazine, to or by any entity that operates an armored vehicle business pursuant to the laws of this state.
(b) The lending of large-capacity magazines by an entity specified in subdivision (a) to its authorized employees, while in the
course and scope of employment for purposes that pertain to the entity’s armored vehicle business.
(c) The possession of any large-capacity magazines by the employees of an entity specified in subdivision (a) for
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purposes that pertain to the entity’s armored vehicle business.
(d) The return of those large-capacity magazines to the entity specified in subdivision (a) by those employees specified in
subdivision (b).

SEC. 6.9. Section 32450 of the Penal Code is amended to read:
<< CA PENAL § 32450 >>
32450. Section 32310 does not apply to the purchase or possession of a large-capacity magazine by the holder of a special
weapons permit issued pursuant to Section 31000, 32650, or 33300, or pursuant to Article 3 (commencing with Section
18900) of Chapter 1 of Division 5 of Title 2, or pursuant to Article 4 (commencing with Section 32700) of Chapter 6 of this
division, for any of the following purposes:
(a) For use solely as a prop for a motion picture, television, or video production.
(b) For export pursuant to federal regulations.
(c) For resale to law enforcement agencies, government agencies, or the military, pursuant to applicable federal regulations.

SEC. 7. Firearms Dealers.

SEC. 7.1. Section 26885 of the Penal Code is amended to read:
<< CA PENAL § 26885 >>
26885. (a) Except as provided in subdivisions (b) and (c) of Section 26805, all firearms that are in the inventory of a licensee
shall be kept within the licensed location.
(b) Within 48 hours of discovery, a licensee shall report the loss or theft of any of the following items to the appropriate law
enforcement agency in the city, county, or city and county where the licensee’s business premises are located:
(1) Any firearm or ammunition that is merchandise of the licensee.
(2) Any firearm or ammunition that the licensee takes possession of pursuant to Chapter 5 (commencing with Section
28050), or pursuant to Section 30312.
(3) Any firearm or ammunition kept at the licensee’s place of business.

SEC. 7.2. Section 26915 of the Penal Code is amended to read:
<< CA PENAL § 26915 >>
26915. (a) * * * Commencing January 1, 2018, a firearms dealer shall require any agent or employee who handles, sells, or
delivers firearms to obtain and provide to the dealer a certificate of eligibility from the Department of Justice pursuant to
Section 26710. On the application for the certificate, the agent or employee shall provide the name and California firearms
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dealer number of the firearms dealer with whom the person is employed.
(b) The department shall notify the firearms dealer in the event that the agent or employee who has a certificate of eligibility
is or becomes prohibited from possessing firearms.
(c) If the local jurisdiction requires a background check of the agents or employees of a firearms dealer, the agent or
employee shall obtain a certificate of eligibility pursuant to subdivision (a).
(d)(1) Nothing in this section shall be construed to preclude a local jurisdiction from conducting an additional background
check pursuant to Section 11105. The local jurisdiction may not charge a fee for the additional criminal history check.
(2) Nothing in this section shall be construed to preclude a local jurisdiction from prohibiting employment based on criminal
history that does not appear as part of obtaining a certificate of eligibility.
(e) The licensee shall prohibit any agent who the licensee knows or reasonably should know is within a class of persons
prohibited from possessing firearms pursuant to Chapter 2 (commencing with Section 29800) or Chapter 3 (commencing
with Section 29900) of Division 9 of this title, or Section 8100 or 8103 of the Welfare and Institutions Code, from coming
into contact with any firearm that is not secured and from accessing any key, combination, code, or other means to open any
of the locking devices described in subdivision (g).
(f) Nothing in this section shall be construed as preventing a local government from enacting an ordinance imposing
additional conditions on licensees with regard to agents or employees.
(g) For purposes of this article, “secured” means a firearm that is made inoperable in one or more of the following ways:
(1) The firearm is inoperable because it is secured by a firearm safety device listed on the department’s roster of approved
firearm safety devices pursuant to subdivision (d) of Section 23655.
(2) The firearm is stored in a locked gun safe or long-gun safe that meets the standards for department-approved gun safes set
forth in Section 23650.
(3) The firearm is stored in a distinct locked room or area in the building that is used to store firearms, which can only be
unlocked by a key, a combination, or similar means.
(4) The firearm is secured with a hardened steel rod or cable that is at least one-eighth of an inch in diameter through the
trigger guard of the firearm. The steel rod or cable shall be secured with a hardened steel lock that has a shackle. The lock
and shackle shall be protected or shielded from the use of a boltcutter and the rod or cable shall be anchored in a manner that
prevents the removal of the firearm from the premises.

SEC. 8. Sales of Ammunition.

SEC. 8.1. Section 16150 of the Penal Code is amended to read:
<< CA PENAL § 16150 >>
16150. * * * (a) As used in this part, except in subdivision (a) of Section 30305 and in Section 30306, “ammunition”
means one or more loaded cartridges consisting of a primed case, propellant, and with one or more projectiles.
“Ammunition” does not include blanks.
(b) As used in subdivision (a) of Section 30305 and in Section 30306, “ammunition” includes, but is not limited to, any
bullet, cartridge, magazine, clip, speed loader, autoloader, or projectile capable of being fired from a firearm with a deadly
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consequence. “Ammunition” does not include blanks.

SEC. 8.2. Section 16151 is added to the Penal Code, to read:
<< CA PENAL § 16151 >>
16151. (a) As used in this part, commencing January 1, 2018, “ammunition vendor” means any person, firm, corporation, or
other business enterprise that holds a current ammunition vendor license issued pursuant to Section 30385.
(b) Commencing January 1, 2018, a firearms dealer licensed pursuant to Sections 26700 to 26915, inclusive, shall
automatically be deemed a licensed ammunition vendor, provided the dealer complies with the requirements of Articles 2
(commencing with Section 30300) and 3 (commencing with Section 30342) of Chapter 1 of Division 10 of Title 4.

<< Repealed: CA PENAL § 16662 >>
SEC. 8.3. Section 16662 of the Penal Code is repealed.

SEC. 8.4. Section 17315 of the Penal Code is amended to read:
<< CA PENAL § 17315 >>
17315. As used in * * * Articles 2 through 5 of Chapter 1 of Division 10 of Title 4, “vendor” means * * * an ammunition
vendor.

SEC. 8.5. Section 30306 of the Penal Code is amended to read:
<< CA PENAL § 30306 >>
30306. (a) Any person, corporation, * * * firm, or other business enterprise who supplies, delivers, sells, or gives
possession or control of, any ammunition to any person who he or she knows or using reasonable care should know is
prohibited from owning, possessing, or having under custody or control, any ammunition or reloaded ammunition pursuant to
subdivision (a) or (b) of Section 30305, is guilty of a misdemeanor, punishable by imprisonment in a county jail not
exceeding one year, or a fine not exceeding one thousand dollars ($1,000), or by both that fine and imprisonment.
(b) Any person, corporation, firm, or other business enterprise who supplies, delivers, sells, or gives possession or
control of, any ammunition to any person whom the person, corporation, firm, or other business enterprise knows or
has cause to believe is not the actual purchaser or transferee of the ammunition, with knowledge or cause to believe
that the ammunition is to be subsequently sold or transferred to a person who is prohibited from owning, possessing,
or having under custody or control any ammunition or reloaded ammunition pursuant to subdivision (a) or (b) of
Section 30305, is guilty of a misdemeanor, punishable by imprisonment in a county jail not exceeding one year, or a
fine not exceeding one thousand dollars ($1,000), or by both that fine and imprisonment.
(c) The provisions of this section are cumulative and shall not be construed as restricting the application of any other law.
However, an act or omission punishable in different ways by this section and another provision of law shall not be punished
under more than one provision.
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SEC. 8.6. Section 30312 of the Penal Code is amended to read:
<< CA PENAL § 30312 >>
30312. * * * (a)(1) Commencing January 1, 2018, the sale of ammunition by any party shall be conducted by or
processed through a licensed ammunition vendor.
(2) When neither party to an ammunition sale is a licensed ammunition vendor, the seller shall deliver the
ammunition to a vendor to process the transaction. The ammunition vendor shall then promptly and properly deliver
the ammunition to the purchaser, if the sale is not prohibited, as if the ammunition were the vendor’s own
merchandise. If the ammunition vendor cannot legally deliver the ammunition to the purchaser, the vendor shall
forthwith return the ammunition to the seller. The ammunition vendor may charge the purchaser an administrative
fee to process the transaction, in an amount to be set by the Department of Justice, in addition to any applicable fees
that may be charged pursuant to the provisions of this title.
(b) Commencing January 1, 2018, the sale, delivery or transfer of ownership of * * * ammunition by any party may only
occur in a face-to-face transaction with the seller, deliverer, or transferor * * *, provided, however, that ammunition may
be purchased or acquired over the Internet or through other means of remote ordering if a licensed ammunition
vendor initially receives the ammunition and processes the transaction in compliance with this section and Article 3
(commencing with Section 30342) of Chapter 1 of Division 10 of Title 4 of this part.
* * * (c) Subdivisions (a) and (b) shall not apply to * * * the sale, delivery, or transfer of * * * ammunition to any of the
following:
(1) An authorized law enforcement representative of a city, county, city and county, or state or federal government, if the
sale, delivery, or transfer is for exclusive use by that government agency and, prior to the sale, delivery, or transfer of the * *
* ammunition, written authorization from the head of the agency employing the purchaser or transferee is obtained,
identifying the employee as an individual authorized to conduct the transaction, and authorizing the transaction for the
exclusive use of the agency employing the individual.
(2) A sworn peace officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2, or sworn federal
law enforcement officer, who is authorized to carry a firearm in the course and scope of the officer’s duties.
(3) An importer or manufacturer of * * * ammunition or firearms who is licensed to engage in business pursuant to Chapter
44 (commencing with Section 921) of Title 18 of the United States Code and the regulations issued pursuant thereto.
(4) A person who is on the centralized list of exempted federal firearms licensees maintained by the Department of Justice
pursuant to Article 6 (commencing with Section 28450) of Chapter 6 of Division 6 of this title.
(5) A person whose licensed premises are outside this state and who is licensed as a dealer or collector of firearms pursuant to
Chapter 44 (commencing with Section 921) of Title 18 of the United States Code and the regulations issued pursuant thereto.
(6) A person who is licensed as a collector of firearms pursuant to Chapter 44 (commencing with Section 921) of Title 18 of
the United States Code and the regulations issued pursuant thereto, whose licensed premises are within this state, and who
has a current certificate of eligibility issued by the Department of Justice pursuant to Section 26710.
(7) * * * An ammunition vendor.
(8) A consultant-evaluator.
(9) A person who purchases or receives ammunition at a target facility holding a business or other regulatory license,
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provided that the ammunition is at all times kept within the facility’s premises.
(10) A person who purchases or receives ammunition from a spouse, registered domestic partner, or immediate family
member as defined in Section 16720.
(d) A violation of this section is a misdemeanor.

SEC. 8.7. Section 30314 is added to the Penal Code, to read:
<< CA PENAL § 30314 >>
30314. (a) Commencing January 1, 2018, a resident of this state shall not bring or transport into this state any ammunition
that he or she purchased or otherwise obtained from outside of this state unless he or she first has that ammunition delivered
to a licensed ammunition vendor for delivery to that resident pursuant to the procedures set forth in Section 30312.
(b) Subdivision (a) does not apply to any of the following:
(1) An ammunition vendor.
(2) A sworn peace officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2, or sworn federal law
enforcement officer, who is authorized to carry a firearm in the course and scope of the officer’s duties.
(3) An importer or manufacturer of ammunition or firearms who is licensed to engage in business pursuant to Chapter 44
(commencing with Section 921) of Title 18 of the United States Code and the regulations issued pursuant thereto.
(4) A person who is on the centralized list of exempted federal firearms licensees maintained by the Department of Justice
pursuant to Article 6 (commencing with Section 28450) of Chapter 6 of Division 6.
(5) A person who is licensed as a collector of firearms pursuant to Chapter 44 (commencing with Section 921) of Title 18 of
the United States Code and the regulations issued pursuant thereto, whose licensed premises are within this state, and who
has a current certificate of eligibility issued by the Department of Justice pursuant to Section 26710.
(6) A person who acquired the ammunition from a spouse, registered domestic partner, or immediate family member as
defined in Section 16720.
(c) A violation of this section is an infraction for any first time offense, and either an infraction or a misdemeanor for any
subsequent offense.

SEC. 8.8. The heading of Article 3 (commencing with Section 30342) of Chapter 1 of Division 10 of Title 4 of Part 6 of the
Penal Code is amended to read:
pt. 6 t. 4 d. 10 ch. 1 art. 3 pr. § 30342
Article 3. * * * Ammunition Vendors

SEC. 8.9. Section 30342 is added to the Penal Code, immediately preceding Section 30345, to read:
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<< CA PENAL § 30342 >>
30342. (a) Commencing January 1, 2018, a valid ammunition vendor license shall be required for any person, firm,
corporation, or other business enterprise to sell more than 500 rounds of ammunition in any 30–day period.
(b) A violation of this section is a misdemeanor.

SEC. 8.10. Section 30347 of the Penal Code is amended to read:
<< CA PENAL § 30347 >>
30347. (a) An ammunition vendor shall require any agent or employee who handles, sells, delivers, or has under his or
her custody or control any ammunition, to obtain and provide to the vendor a certificate of eligibility from the
Department of Justice issued pursuant to Section 26710. On the application for the certificate, the agent or employee
shall provide the name and address of the ammunition vendor with whom the person is employed, or the name and
California firearms dealer number of the ammunition vendor if applicable.
(b) The department shall notify the ammunition vendor in the event that the agent or employee who has a certificate
of eligibility is or becomes prohibited from possessing ammunition under subdivision (a) of Section 30305 or federal
law.
* * * (c) An ammunition vendor shall not permit any agent or employee who the vendor knows or reasonably should know
is a person described in Chapter 2 (commencing with Section 29800) or Chapter 3 (commencing with Section 29900) of
Division 9 of this title or Section 8100 or 8103 of the Welfare and Institutions Code to handle, sell, * * * deliver, or have
under his or her custody or control, any * * * ammunition in the course and scope of employment.

SEC. 8.11. Section 30348 is added to the Penal Code, to read:
<< CA PENAL § 30348 >>
30348. (a) Except as provided in subdivision (b), the sale of ammunition by a licensed vendor shall be conducted at the
location specified in the license.
(b) A vendor may sell ammunition at a gun show or event if the gun show or event is not conducted from any motorized or
towed vehicle.
(c) For purposes of this section, “gun show or event” means a function sponsored by any national, state, or local organization,
devoted to the collection, competitive use, or other sporting use of firearms, or an organization or association that sponsors
functions devoted to the collection, competitive use, or other sporting use of firearms in the community.
(d) Sales of ammunition at a gun show or event shall comply with all applicable laws including Sections 30347, 30350,
30352, and 30360.

SEC. 8.12. Section 30350 of the Penal Code is amended to read:
<< CA PENAL § 30350 >>
30350. * * * An ammunition vendor shall not sell or otherwise transfer ownership of, offer for sale or otherwise offer to
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transfer ownership of, or display for sale or display for transfer of ownership of any * * * ammunition in a manner that allows
that ammunition to be accessible to a purchaser or transferee without the assistance of the vendor or an employee of the
vendor.

SEC. 8.13. Section 30352 of the Penal Code is amended to read:
<< CA PENAL § 30352 >>
30352. (a) Commencing * * * July 1, 2019, an ammunition vendor shall not sell or otherwise transfer ownership of any * *
* ammunition without, at the time of delivery, legibly recording the following information on a form to be prescribed by
the Department of Justice:
(1) The date of the sale or other transfer.
(2) The purchaser’s or transferee’s driver’s license or other identification number and the state in which it was issued.
(3) The brand, type, and amount of ammunition sold or otherwise transferred.
(4) The purchaser’s or transferee’s full name and signature.
(5) The name of the salesperson who processed the sale or other transaction.
***
(6) The purchaser’s or transferee’s full residential address and telephone number.
(7) The purchaser’s or transferee’s date of birth.
(b) Commencing July 1, 2019, an ammunition vendor shall electronically submit to the department the information
required by subdivision (a) for all sales and transfers of ownership of ammunition. The department shall retain this
information in a database to be known as the Ammunition Purchase Records File. This information shall remain
confidential and may be used by the department and those entities specified in, and pursuant to, subdivision (b) or (c)
of Section 11105, through the California Law Enforcement Telecommunications System, only for law enforcement
purposes. The ammunition vendor shall not use, sell, disclose, or share such information for any other purpose other
than the submission required by this subdivision without the express written consent of the purchaser or transferee.
(c) Commencing on July 1, 2019, only those persons listed in this subdivision, or those persons or entities listed in
subdivision (e), shall be authorized to purchase ammunition. Prior to delivering any ammunition, an ammunition
vendor shall require bona fide evidence of identity to verify that the person who is receiving delivery of the
ammunition is a person or entity listed in subdivision (e) or one of the following:
(1) A person authorized to purchase ammunition pursuant to Section 30370.
(2) A person who was approved by the department to receive a firearm from the ammunition vendor, pursuant to
Section 28220, if that vendor is a licensed firearms dealer, and the ammunition is delivered to the person in the same
transaction as the firearm.
(d) Commencing July 1, 2019, the ammunition vendor shall verify with the department, in a manner prescribed by the
department, that the person is authorized to purchase ammunition by comparing the person’s ammunition purchase
authorization number to the centralized list of authorized ammunition purchasers. If the person is not listed as an
authorized ammunition purchaser, the vendor shall deny the sale or transfer.
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* * * (e) Subdivisions (a) and (d) shall not apply to * * * sales or other transfers of ownership of * * * ammunition by * * *
ammunition vendors to any of the following, if properly identified:
***
* * * (1) An ammunition vendor.
(2) A person who is on the centralized list of exempted federal firearms licensees maintained by the department pursuant to
Article 6 (commencing with Section 28450) of Chapter 6 of Division 6 of this title.
***
(3) A person who purchases or receives ammunition at a target facility holding a business or other regulatory license,
provided that the ammunition is at all times kept within the facility’s premises.
(4) A gunsmith.
(5) A wholesaler.
(6) A manufacturer or importer of firearms or ammunition licensed pursuant to Chapter 44 (commencing with Section 921)
of Title 18 of the United States Code, and the regulations issued pursuant thereto.
(7) An authorized law enforcement representative of a city, county, city and county, or state or federal government, if the sale
or other transfer of ownership is for exclusive use by that government agency, and, prior to the sale, delivery, or transfer of
the * * * ammunition, written authorization from the head of the agency authorizing the transaction is presented to the person
from whom the purchase, delivery, or transfer is being made. Proper written authorization is defined as verifiable written
certification from the head of the agency by which the purchaser, transferee, or person otherwise acquiring ownership is
employed, identifying the employee as an individual authorized to conduct the transaction, and authorizing the transaction for
the exclusive use of the agency by which that individual is employed.
(8) A properly identified sworn peace officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3 of
Part 2, or properly identified sworn federal law enforcement officer, who is authorized to carry a firearm in the
course and scope of the officer’s duties.
(f)(1) Proper identification is defined as verifiable written certification from the head of the agency by which the
purchaser or transferee is employed, identifying the purchaser or transferee as a full-time paid peace officer who is
authorized to carry a firearm in the course and scope of the officer’s duties.
(2) The certification shall be delivered to the vendor at the time of purchase or transfer and the purchaser or
transferee shall provide bona fide evidence of identity to verify that he or she is the person authorized in the
certification.
(3) The vendor shall keep the certification with the record of sale and submit the certification to the department.
(g) The department is authorized to adopt regulations to implement the provisions of this section.

SEC. 8.14. Section 30363 is added to the Penal Code, to read:
<< CA PENAL § 30363 >>
30363. Within 48 hours of discovery, an ammunition vendor shall report the loss or theft of any of the following items to the
appropriate law enforcement agency in the city, county, or city and county where the vendor’s business premises are located:
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(1) Any ammunition that is merchandise of the vendor.
(2) Any ammunition that the vendor takes possession of pursuant to Section 30312.
(3) Any ammunition kept at the vendor’s place of business.

SEC. 8.15. Article 4 (commencing with Section 30370) is added to Chapter 1 of Division 10 of Title 4 of Part 6 of the Penal
Code, to read:
pt. 6 t. 4 d. 10 ch. 1 art. 4 pr. § 30370
Article 4. Ammunition Purchase Authorizations
<< CA PENAL § 30370 >>
30370. (a)(1) Commencing on January 1, 2019, any person who is 18 years of age or older may apply to the Department of
Justice for an ammunition purchase authorization.
(2) The ammunition purchase authorization may be used by the authorized person to purchase or otherwise seek the transfer
of ownership of ammunition from an ammunition vendor, as that term is defined in Section 16151, and shall have no other
force or effect.
(3) The ammunition purchase authorization shall be valid for four years from July 1, 2019, or the date of issuance, whichever
is later, unless it is revoked by the department pursuant to subdivision (b).
(b) The ammunition purchase authorization shall be promptly revoked by the department upon the occurrence of any event
which would have disqualified the holder from being issued the ammunition purchase authorization pursuant to this section.
If an authorization is revoked, the department shall upon the written request of the holder state the reasons for doing so and
provide the holder an appeal process to challenge that revocation.
(c) The department shall create and maintain an internal centralized list of all persons who are authorized to purchase
ammunition and shall promptly remove from the list any persons whose authorization was revoked by the department
pursuant to this section. The department shall provide access to the list by ammunition vendors for purposes of conducting
ammunition sales or other transfers, and shall provide access to the list by law enforcement agencies for law enforcement
purposes.
(d) The department shall issue an ammunition purchase authorization to the applicant if all of the following conditions are
met:
(1) The applicant is 18 years of age or older.
(2) The applicant is not prohibited from acquiring or possessing ammunition under subdivision (a) of Section 30305 or
federal law.
(3) The applicant pays the fees set forth in subdivision (g).
(e)(1) Upon receipt of an initial or renewal application, the department shall examine its records, and the records it is
authorized to request from the State Department of State Hospitals, pursuant to Section 8104 of the Welfare and Institutions
Code, and if authorized, the National Instant Criminal Background Check System, as described in Section 922(t) of Title 18
of the United States Code, in order to determine if the applicant is prohibited from possessing or acquiring ammunition under
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subdivision (a) of Section 30305 or federal law.
(2) The applicant shall be approved or denied within 30 days of the date of the submission of the application to the
department. If the application is denied, the department shall state the reasons for doing so and provide the applicant an
appeal process to challenge that denial.
(3) If the department is unable to ascertain the final disposition of the application within 30 days of the applicant’s
submission, the department shall grant authorization to the applicant.
(4) The ammunition purchase authorization number shall be the same as the number on the document presented by the person
as bona fide evidence of identity.
(f) The department shall renew a person’s ammunition purchase authorization before its expiration, provided that the
department determines that the person is not prohibited from acquiring or possessing ammunition under subdivision (a) of
Section 30305 or federal law, and provided the applicant timely pays the renewal fee set forth in subdivision (g).
(g) The department may charge a reasonable fee not to exceed fifty dollars ($50) per person for the issuance of an
ammunition purchase authorization or the issuance of a renewal authorization, however, the department shall not set these
fees any higher than necessary to recover the reasonable, estimated costs to fund the ammunition authorization program
provided for in this section and Section 30352, including the enforcement of this program and maintenance of any data
systems associated with this program.
(h) The Ammunition Safety and Enforcement Special Fund is hereby created within the State Treasury. All fees received
pursuant to this section shall be deposited into the Ammunition Safety and Enforcement Special Fund of the General Fund,
and, notwithstanding Section 13340 of the Government Code, are continuously appropriated for purposes of implementing,
operating and enforcing the ammunition authorization program provided for in this section and Section 30352, and for
repaying the start-up loan provided for in Section 30371.
(i) The department shall annually review and may adjust all fees specified in subdivision (g) for inflation.
(j) The department is authorized to adopt regulations to implement the provisions of this section.
<< CA PENAL § 30371 >>
30371. (a) There is hereby appropriated twenty-five million dollars ($25,000,000) from the General Fund as a loan for the
start-up costs of implementing, operating and enforcing the provisions of the ammunition authorization program provided for
in Sections 30352 and 30370.
(b) For purposes of repaying the loan, the Controller shall, after disbursing moneys necessary to implement, operate and
enforce the ammunition authorization program provided for in Sections 30352 and 30370, transfer all proceeds from fees
received by the Ammunition Safety and Enforcement Special Fund up to the amount of the loan provided by this section,
including interest at the pooled money investment account rate, to the General Fund.

SEC. 8.16. Article 5 (commencing with Section 30385) is added to Chapter 1 of Division 10 of Title 4 of Part 6 of the Penal
Code, to read:
pt. 6 t. 4 d. 10 ch. 1 art. 5 pr. § 30385
Article 5. Ammunition Vendor Licenses
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<< CA PENAL § 30385 >>
30385. (a) The Department of Justice is authorized to issue ammunition vendor licenses pursuant to this article. The
department shall, commencing July 1, 2017, commence accepting applications for ammunition vendor licenses. If an
application is denied, the department shall inform the applicant of the reason for denial in writing.
(b) The ammunition vendor license shall be issued in a form prescribed by the department and shall be valid for a period of
one year. The department may adopt regulations to administer the application and enforcement provisions of this article. The
license shall allow the licensee to sell ammunition at the location specified in the license or at a gun show or event as set forth
in Section 30348.
(c)(1) In the case of an entity other than a natural person, the department shall issue the license to the entity, but shall require
a responsible person to pass the background check pursuant to Section 30395.
(2) For purposes of this article, “responsible person” means a person having the power to direct the management, policies,
and practices of the entity as it pertains to ammunition.
(d) Commencing January 1, 2018, a firearms dealer licensed pursuant to Sections 26700 to 26915, inclusive, shall
automatically be deemed a licensed ammunition vendor, provided the dealer complies with the requirements of Article 2
(commencing with Section 30300) and Article 3 (commencing with Section 30342).
<< CA PENAL § 30390 >>
30390. (a) The Department of Justice may charge ammunition vendor license applicants a reasonable fee sufficient to
reimburse the department for the reasonable, estimated costs of administering the license program, including the enforcement
of this program and maintenance of the registry of ammunition vendors.
(b) The fees received by the department pursuant to this article shall be deposited in the Ammunition Vendors Special
Account, which is hereby created. Notwithstanding Section 13340 of the Government Code, the revenue in the fund is
continuously appropriated for use by the department for the purpose of implementing, administering and enforcing the
provisions of this article, and for collecting and maintaining information submitted pursuant to Section 30352.
(c) The revenue in the Firearms Safety and Enforcement Special Fund shall also be available upon appropriation to the
department for the purpose of implementing and enforcing the provisions of this article.
<< CA PENAL § 30395 >>
30395. (a) The Department of Justice is authorized to issue ammunition vendor licenses to applicants who the department has
determined, either as an individual or a responsible person, are not prohibited from possessing, receiving, owning, or
purchasing ammunition under subdivision (a) of Section 30305 or federal law, and who provide a copy of any regulatory or
business license required by local government, a valid seller’s permit issued by the State Board of Equalization, a federal
firearms license if the person is federally licensed, and a certificate of eligibility issued by the department.
(b) The department shall keep a registry of all licensed ammunition vendors. Law enforcement agencies shall be provided
access to the registry for law enforcement purposes.
(c) An ammunition vendor license is subject to forfeiture for a breach of any of the prohibitions and requirements of Article 2
(commencing with Section 30300) or Article 3 (commencing with Section 30342).

SEC. 9. Nothing in this Act shall preclude or preempt a local ordinance that imposes additional penalties or requirements in
regard to the sale or transfer of ammunition.
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SEC. 10. Securing Firearms From Prohibited Persons.

SEC. 10.1. Section 1524 of the Penal Code is amended to read:
<< CA PENAL § 1524 >>
1524. (a) A search warrant may be issued upon any of the following grounds:
(1) When the property was stolen or embezzled.
(2) When the property or things were used as the means of committing a felony.
(3) When the property or things are in the possession of any person with the intent to use them as a means of committing a
public offense, or in the possession of another to whom he or she may have delivered them for the purpose of concealing
them or preventing them from being discovered.
(4) When the property or things to be seized consist of an item or constitute evidence that tends to show a felony has been
committed, or tends to show that a particular person has committed a felony.
(5) When the property or things to be seized consist of evidence that tends to show that sexual exploitation of a child, in
violation of Section 311.3, or possession of matter depicting sexual conduct of a person under 18 years of age, in violation of
Section 311.11, has occurred or is occurring.
(6) When there is a warrant to arrest a person.
(7) When a provider of electronic communication service or remote computing service has records or evidence, as specified
in Section 1524.3, showing that property was stolen or embezzled constituting a misdemeanor, or that property or things are
in the possession of any person with the intent to use them as a means of committing a misdemeanor public offense, or in the
possession of another to whom he or she may have delivered them for the purpose of concealing them or preventing their
discovery.
(8) When the property or things to be seized include an item or evidence that tends to show a violation of Section 3700.5 of
the Labor Code, or tends to show that a particular person has violated Section 3700.5 of the Labor Code.
(9) When the property or things to be seized include a firearm or other deadly weapon at the scene of, or at the premises
occupied or under the control of the person arrested in connection with, a domestic violence incident involving a threat to
human life or a physical assault as provided in Section 18250. This section does not affect warrantless seizures otherwise
authorized by Section 18250.
(10) When the property or things to be seized include a firearm or other deadly weapon that is owned by, or in the possession
of, or in the custody or control of, a person described in subdivision (a) of Section 8102 of the Welfare and Institutions Code.
(11) When the property or things to be seized include a firearm that is owned by, or in the possession of, or in the custody or
control of, a person who is subject to the prohibitions regarding firearms pursuant to Section 6389 of the Family Code, if a
prohibited firearm is possessed, owned, in the custody of, or controlled by a person against whom a protective order has been
issued pursuant to Section 6218 of the Family Code, the person has been lawfully served with that order, and the person has
failed to relinquish the firearm as required by law.
(12) When the information to be received from the use of a tracking device constitutes evidence that tends to show that either
a felony, a misdemeanor violation of the Fish and Game Code, or a misdemeanor violation of the Public Resources Code has
been committed or is being committed, tends to show that a particular person has committed a felony, a misdemeanor
violation of the Fish and Game Code, or a misdemeanor violation of the Public Resources Code, or is committing a felony, a
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misdemeanor violation of the Fish and Game Code, or a misdemeanor violation of the Public Resources Code, or will assist
in locating an individual who has committed or is committing a felony, a misdemeanor violation of the Fish and Game Code,
or a misdemeanor violation of the Public Resources Code. A tracking device search warrant issued pursuant to this paragraph
shall be executed in a manner meeting the requirements specified in subdivision (b) of Section 1534.
(13) When a sample of the blood of a person constitutes evidence that tends to show a violation of Section 23140, 23152, or
23153 of the Vehicle Code and the person from whom the sample is being sought has refused an officer’s request to submit
to, or has failed to complete, a blood test as required by Section 23612 of the Vehicle Code, and the sample will be drawn
from the person in a reasonable, medically approved manner. This paragraph is not intended to abrogate a court’s mandate to
determine the propriety of the issuance of a search warrant on a case-by-case basis.
(14) Beginning January 1, 2016, the property or things to be seized are firearms or ammunition or both that are owned by, in
the possession of, or in the custody or control of a person who is the subject of a gun violence restraining order that has been
issued pursuant to Division 3.2 (commencing with Section 18100) of Title 2 of Part 6, if a prohibited firearm or ammunition
or both is possessed, owned, in the custody of, or controlled by a person against whom a gun violence restraining order has
been issued, the person has been lawfully served with that order, and the person has failed to relinquish the firearm as
required by law.
(15) Beginning January 1, 2018, the property or things to be seized include a firearm that is owned by, or in the
possession of, or in the custody or control of, a person who is subject to the prohibitions regarding firearms pursuant
to Section 29800 or 29805, and the court has made a finding pursuant to paragraph (3) of subdivision (c) of Section
29810 that the person has failed to relinquish the firearm as required by law.
(16) When the property or things to be seized are controlled substances or a device, contrivance, instrument, or paraphernalia
used for unlawfully using or administering a controlled substance pursuant to the authority described in Section 11472 of the
Health and Safety Code.
(17) (A) When all of the following apply:
(i) A sample of the blood of a person constitutes evidence that tends to show a violation of subdivision (b), (c), (d), (e), or (f)
of Section 655 of the Harbors and Navigation Code.
(ii) The person from whom the sample is being sought has refused an officer’s request to submit to, or has failed to complete,
a blood test as required by Section 655.1 of the Harbors and Navigation Code.
(iii) The sample will be drawn from the person in a reasonable, medically approved manner.
(B) This paragraph is not intended to abrogate a court’s mandate to determine the propriety of the issuance of a search
warrant on a case-by-case basis.
(b) The property, things, person, or persons described in subdivision (a) may be taken on the warrant from any place, or from
any person in whose possession the property or things may be.
(c) Notwithstanding subdivision (a) or (b), no search warrant shall issue for any documentary evidence in the possession or
under the control of any person who is a lawyer as defined in Section 950 of the Evidence Code, a physician as defined in
Section 990 of the Evidence Code, a psychotherapist as defined in Section 1010 of the Evidence Code, or a member of the
clergy as defined in Section 1030 of the Evidence Code, and who is not reasonably suspected of engaging or having engaged
in criminal activity related to the documentary evidence for which a warrant is requested unless the following procedure has
been complied with:
(1) At the time of the issuance of the warrant, the court shall appoint a special master in accordance with subdivision (d) to
accompany the person who will serve the warrant. Upon service of the warrant, the special master shall inform the party
served of the specific items being sought and that the party shall have the opportunity to provide the items requested. If the
party, in the judgment of the special master, fails to provide the items requested, the special master shall conduct a search for
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the items in the areas indicated in the search warrant.
(2)(A) If the party who has been served states that an item or items should not be disclosed, they shall be sealed by the
special master and taken to court for a hearing.
(B) At the hearing, the party searched shall be entitled to raise any issues that may be raised pursuant to Section 1538.5 as
well as a claim that the item or items are privileged, as provided by law. The hearing shall be held in the superior court. The
court shall provide sufficient time for the parties to obtain counsel and make motions or present evidence. The hearing shall
be held within three days of the service of the warrant unless the court makes a finding that the expedited hearing is
impracticable. In that case, the matter shall be heard at the earliest possible time.
(C) If an item or items are taken to court for a hearing, any limitations of time prescribed in Chapter 2 (commencing with
Section 799) of Title 3 of Part 2 shall be tolled from the time of the seizure until the final conclusion of the hearing, including
any associated writ or appellate proceedings.
(3) The warrant shall, whenever practicable, be served during normal business hours. In addition, the warrant shall be served
upon a party who appears to have possession or control of the items sought. If, after reasonable efforts, the party serving the
warrant is unable to locate the person, the special master shall seal and return to the court, for determination by the court, any
item that appears to be privileged as provided by law.
(d)(1) As used in this section, a “special master” is an attorney who is a member in good standing of the California State Bar
and who has been selected from a list of qualified attorneys that is maintained by the State Bar particularly for the purposes
of conducting the searches described in this section. These attorneys shall serve without compensation. A special master shall
be considered a public employee, and the governmental entity that caused the search warrant to be issued shall be considered
the employer of the special master and the applicable public entity, for purposes of Division 3.6 (commencing with Section
810) of Title 1 of the Government Code, relating to claims and actions against public entities and public employees. In
selecting the special master, the court shall make every reasonable effort to ensure that the person selected has no relationship
with any of the parties involved in the pending matter. Information obtained by the special master shall be confidential and
may not be divulged except in direct response to inquiry by the court.
(2) In any case in which the magistrate determines that, after reasonable efforts have been made to obtain a special master, a
special master is not available and would not be available within a reasonable period of time, the magistrate may direct the
party seeking the order to conduct the search in the manner described in this section in lieu of the special master.
(e) Any search conducted pursuant to this section by a special master may be conducted in a manner that permits the party
serving the warrant or his or her designee to accompany the special master as he or she conducts his or her search. However,
that party or his or her designee may not participate in the search nor shall he or she examine any of the items being searched
by the special master except upon agreement of the party upon whom the warrant has been served.
(f) As used in this section, “documentary evidence” includes, but is not limited to, writings, documents, blueprints, drawings,
photographs, computer printouts, microfilms, X-rays, files, diagrams, ledgers, books, tapes, audio and video recordings,
films, and papers of any type or description.
(g) No warrant shall issue for any item or items described in Section 1070 of the Evidence Code.
(h) Notwithstanding any other law, no claim of attorney work product as described in Chapter 4 (commencing with Section
2018.010) of Title 4 of Part 4 of the Code of Civil Procedure shall be sustained where there is probable cause to believe that
the lawyer is engaging or has engaged in criminal activity related to the documentary evidence for which a warrant is
requested unless it is established at the hearing with respect to the documentary evidence seized under the warrant that the
services of the lawyer were not sought or obtained to enable or aid anyone to commit or plan to commit a crime or a fraud.
(i) Nothing in this section is intended to limit an attorney’s ability to request an in-camera hearing pursuant to the holding of
the Supreme Court of California in People v. Superior Court (Laff) (2001) 25 Cal.4th 703.
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(j) In addition to any other circumstance permitting a magistrate to issue a warrant for a person or property in another county,
when the property or things to be seized consist of any item or constitute evidence that tends to show a violation of Section
530.5, the magistrate may issue a warrant to search a person or property located in another county if the person whose
identifying information was taken or used resides in the same county as the issuing court.
(k) This section shall not be construed to create a cause of action against any foreign or California corporation, its officers,
employees, agents, or other specified persons for providing location information.

SEC. 10.2. Section 27930 of the Penal Code is amended to read:
<< CA PENAL § 27930 >>
27930. Section 27545 does not apply to deliveries, transfers, or returns of firearms made pursuant to any of the following:
(a) Sections 18000 and 18005.
(b) Division 4 (commencing with Section 18250) of Title 2.
(c) Chapter 2 (commencing with Section 33850) of Division 11.
(d) Sections 34005 and 34010.
(e) Section 29810.

SEC. 10.3. Section 29810 of the Penal Code is amended to read:
<< CA PENAL § 29810 >>
29810. (a) For any person who is subject to Section 29800 or 29805, the court shall, at the time judgment is imposed, provide
on a form supplied by the Department of Justice, a notice to the defendant prohibited by this chapter from owning,
purchasing, receiving, possessing, or having under custody or control, any firearm. The notice shall inform the defendant of
the prohibition regarding firearms and include a form to facilitate the transfer of firearms. If the prohibition on owning or
possessing a firearm will expire on a date specified in the court order, the form shall inform the defendant that he or she may
elect to have his or her firearm transferred to a firearms dealer licensed pursuant to Section 29830.
(b) Failure to provide the notice described in subdivision (a) is not a defense to a violation of this chapter.
(c) This section shall be repealed effective January 1, 2018.

SEC. 10.4. Section 29810 is added to the Penal Code, to read:
<< CA PENAL § 29810 >>
29810. (a) (1) Upon conviction of any offense that renders a person subject to Section 29800 or Section 29805, the person
shall relinquish all firearms he or she owns, possesses, or has under his or her custody or control in the manner provided in
this section.
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(2) The court shall, upon conviction of a defendant for an offense described in subdivision (a), instruct the defendant that he
or she is prohibited from owning, purchasing, receiving, possessing, or having under his or her custody or control, any
firearms, ammunition, and ammunition feeding devices, including but not limited to magazines, and shall order the defendant
to relinquish all firearms in the manner provided in this section. The court shall also provide the defendant with a Prohibited
Persons Relinquishment Form developed by the Department of Justice.
(3) Using the Prohibited Persons Relinquishment Form, the defendant shall name a designee and grant the designee power of
attorney for the purpose of transferring or disposing of any firearms. The designee shall be either a local law enforcement
agency or a consenting third party who is not prohibited from possessing firearms under state or federal law. The designee
shall, within the time periods specified in subdivisions (d) and (e), surrender the firearms to the control of a local law
enforcement agency, sell the firearms to a licensed firearms dealer, or transfer the firearms for storage to a firearms dealer
pursuant to Section 29830.
(b) The Prohibited Persons Relinquishment Form shall do all of the following:
(1) Inform the defendant that he or she is prohibited from owning, purchasing, receiving, possessing, or having under his or
her custody or control, any firearms, ammunition, and ammunition feeding devices, including but not limited to magazines,
and that he or she shall relinquish all firearms through a designee within the time periods set forth in subdivision (d) or (e) by
surrendering the firearms to the control of a local law enforcement agency, selling the firearms to a licensed firearms dealer,
or transferring the firearms for storage to a firearms dealer pursuant to Section 29830.
(2) Inform the defendant that any cohabitant of the defendant who owns firearms must store those firearms in accordance
with Section 25135.
(3) Require the defendant to declare any firearms that he or she owned, possessed, or had under his or her custody or control
at the time of his or her conviction, and require the defendant to describe the firearms and provide all reasonably available
information about the location of the firearms to enable a designee or law enforcement officials to locate the firearms.
(4) Require the defendant to name a designee, if the defendant declares that he or she owned, possessed, or had under his or
her custody or control any firearms at the time of his or her conviction, and grant the designee power of attorney for the
purpose of transferring or disposing of all firearms.
(5) Require the designee to indicate his or her consent to the designation and, except a designee that is a law enforcement
agency, to declare under penalty of perjury that he or she is not prohibited from possessing any firearms under state or federal
law.
(6) Require the designee to state the date each firearm was relinquished and the name of the party to whom it was
relinquished, and to attach receipts from the law enforcement officer or licensed firearms dealer who took possession of the
relinquished firearms.
(7) Inform the defendant and the designee of the obligation to submit the completed Prohibited Persons Relinquishment Form
to the assigned probation officer within the time periods specified in subdivisions (d) and (e).
(c)(1) When a defendant is convicted of an offense described in subdivision (a), the court shall immediately assign the matter
to a probation officer to investigate whether the Automated Firearms System or other credible information, such as a police
report, reveals that the defendant owns, possesses, or has under his or her custody or control any firearms. The assigned
probation officer shall receive the Prohibited Persons Relinquishment Form from the defendant or the defendant’s designee,
as applicable, and ensure that the Automated Firearms System has been properly updated to indicate that the defendant has
relinquished those firearms.
(2) Prior to final disposition or sentencing in the case, the assigned probation officer shall report to the court whether the
defendant has properly complied with the requirements of this section by relinquishing all firearms identified by the
probation officer’s investigation or declared by the defendant on the Prohibited Persons Relinquishment Form, and by timely
submitting a completed Prohibited Persons Relinquishment Form. The probation officer shall also report to the Department
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of Justice on a form to be developed by the department whether the Automated Firearms System has been updated to indicate
which firearms have been relinquished by the defendant.
(3) Prior to final disposition or sentencing in the case, the court shall make findings concerning whether the probation
officer’s report indicates that the defendant has relinquished all firearms as required, and whether the court has received a
completed Prohibited Persons Relinquishment Form, along with the receipts described in paragraph (1) of subdivision (d) or
paragraph (1) of subdivision (e). The court shall ensure that these findings are included in the abstract of judgment. If
necessary to avoid a delay in sentencing, the court may make and enter these findings within 14 days of sentencing.
(4) If the court finds probable cause that the defendant has failed to relinquish any firearms as required, the court shall order
the search for and removal of any firearms at any location where the judge has probable cause to believe the defendant’s
firearms are located. The court shall state with specificity the reasons for and scope of the search and seizure authorized by
the order.
(5) Failure by a defendant to timely file the completed Prohibited Persons Relinquishment Form with the assigned probation
officer shall constitute an infraction punishable by a fine not exceeding one hundred dollars ($100).
(d) The following procedures shall apply to any defendant who is a prohibited person within the meaning of paragraph (1) of
subdivision (a) who does not remain in custody at any time within the five-day period following conviction:
(1) The designee shall dispose of any firearms the defendant owns, possesses, or has under his or her custody or control
within five days of the conviction by surrendering the firearms to the control of a local law enforcement agency, selling the
firearms to a licensed firearms dealer, or transferring the firearms for storage to a firearms dealer pursuant to Section 29830,
in accordance with the wishes of the defendant. Any proceeds from the sale of the firearms shall become the property of the
defendant. The law enforcement officer or licensed dealer taking possession of any firearms pursuant to this subdivision shall
issue a receipt to the designee describing the firearms and listing any serial number or other identification on the firearms at
the time of surrender.
(2) If the defendant owns, possesses, or has under his or her custody or control any firearms to relinquish, the defendant’s
designee shall submit the completed Prohibited Persons Relinquishment Form to the assigned probation officer within five
days following the conviction, along with the receipts described in paragraph (1) of subdivision (d) showing the defendant’s
firearms were surrendered to a local law enforcement agency or sold or transferred to a licensed firearms dealer.
(3) If the defendant does not own, possess, or have under his or her custody or control any firearms to relinquish, he or she
shall, within five days following conviction, submit the completed Prohibited Persons Relinquishment Form to the assigned
probation officer, with a statement affirming that he or she has no firearms to be relinquished.
(e) The following procedures shall apply to any defendant who is a prohibited person within the meaning of paragraph (1) of
subdivision (a) who is in custody at any point within the five-day period following conviction:
(1) The designee shall dispose of any firearms the defendant owns, possesses, or has under his or her custody or control
within 14 days of the conviction by surrendering the firearms to the control of a local law enforcement agency, selling the
firearms to a licensed firearms dealer, or transferring the firearms for storage to a firearms dealer pursuant to Section 29830,
in accordance with the wishes of the defendant. Any proceeds from the sale of the firearms shall become the property of the
defendant. The law enforcement officer or licensed dealer taking possession of any firearms pursuant to this subdivision shall
issue a receipt to the designee describing the firearms and listing any serial number or other identification on the firearms at
the time of surrender.
(2) If the defendant owns, possesses, or has under his or her custody or control any firearms to relinquish, the defendant’s
designee shall submit the completed Prohibited Persons Relinquishment Form to the assigned probation officer, within 14
days following conviction, along with the receipts described in paragraph (1) of subdivision (e) showing the defendant’s
firearms were surrendered to a local law enforcement agency or sold or transferred to a licensed firearms dealer.
(3) If the defendant does not own, possess, or have under his or her custody or control any firearms to relinquish, he or she
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shall, within 14 days following conviction, submit the completed Prohibited Persons Relinquishment Form to the assigned
probation officer, with a statement affirming that he or she has no firearms to be relinquished.
(4) If the defendant is released from custody during the 14 days following conviction and a designee has not yet taken
temporary possession of each firearm to be relinquished as described above, the defendant shall, within five days following
his or her release, relinquish each firearm required to be relinquished pursuant to paragraph (1) of subdivision (d).
(f) For good cause, the court may shorten or enlarge the time periods specified in subdivisions (d) and (e), enlarge the time
period specified in paragraph (3) of subdivision (c), or allow an alternative method of relinquishment.
(g) The defendant shall not be subject to prosecution for unlawful possession of any firearms declared on the Prohibited
Persons Relinquishment Form if the firearms are relinquished as required.
(h) Any firearms that would otherwise be subject to relinquishment by a defendant under this section, but which are lawfully
owned by a cohabitant of the defendant, shall be exempt from relinquishment, provided the defendant is notified that the
cohabitant must store the firearm in accordance with Section 25135.
(i) A law enforcement agency shall update the Automated Firearms System to reflect any firearms that were relinquished to
the agency pursuant to this section. A law enforcement agency shall retain a firearm that was relinquished to the agency
pursuant to this section for 30 days after the date the firearm was relinquished. After the 30–day period has expired, the
firearm is subject to destruction, retention, sale or other transfer by the agency, except upon the certificate of a judge of a
court of record, or of the district attorney of the county, that the retention of the firearm is necessary or proper to the ends of
justice, or if the defendant provides written notice of an intent to appeal a conviction for an offense described in subdivision
(a), or if the Automated Firearms System indicates that the firearm was reported lost or stolen by the lawful owner. If the
firearm was reported lost or stolen, the firearm shall be restored to the lawful owner, as soon as its use as evidence has been
served, upon the lawful owner’s identification of the weapon and proof of ownership, and after the law enforcement agency
has complied with Chapter 2 (commencing with Section 33850) of Division 11 of Title 4. The agency shall notify the
Department of Justice of the disposition of relinquished firearms pursuant to Section 34010.
(j) A city, county, or city and county, or a state agency may adopt a regulation, ordinance, or resolution imposing a charge
equal to its administrative costs relating to the seizure, impounding, storage, or release of a firearm pursuant to Section
33880.
(k) This section shall become operative on January 1, 2018.

SEC. 11. Theft of Firearms.

SEC. 11.1. Section 490.2 of the Penal Code is amended to read:
<< CA PENAL § 490.2 >>
(a) Notwithstanding Section 487 or any other provision of law defining grand theft, obtaining any property by theft where the
value of the money, labor, real or personal property taken does not exceed nine hundred fifty dollars ($950) shall be
considered petty theft and shall be punished as a misdemeanor, except that such person may instead be punished pursuant to
subdivision (h) of Section 1170 if that person has one or more prior convictions for an offense specified in clause (iv) of
subparagraph (C) of paragraph (2) of subdivision (e) of Section 667 or for an offense requiring registration pursuant to
subdivision (c) of Section 290.
(b) This section shall not be applicable to any theft that may be charged as an infraction pursuant to any other provision of
law.
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(c) This section shall not apply to theft of a firearm.

SEC. 11.2. Section 29805 of the Penal Code is amended to read:
<< CA PENAL § 29805 >>
29805. Except as provided in Section 29855 or subdivision (a) of Section 29800, any person who has been convicted of a
misdemeanor violation of Section 71, 76, 136.1, 136.5, or 140, subdivision (d) of Section 148, Section 171b, paragraph (1) of
subdivision (a) of Section 171c, 171d, 186.28, 240, 241, 242, 243, 243.4, 244.5, 245, 245.5, 246.3, 247, 273.5, 273.6, 417,
417.6, 422, 626.9, 646.9, or 830.95, subdivision (a) of former Section 12100, as that section read at any time from when it
was enacted by Section 3 of Chapter 1386 of the Statutes of 1988 to when it was repealed by Section 18 of Chapter 23 of the
Statutes of 1994, Section 17500, 17510, 25300, 25800, 30315, or 32625, subdivision (b) or (d) of Section 26100, or Section
27510, or Section 8100, 8101, or 8103 of the Welfare and Institutions Code, any firearm-related offense pursuant to Sections
871.5 and 1001.5 of the Welfare and Institutions Code, Section 490.2 if the property taken was a firearm, or of the
conduct punished in subdivision (c) of Section 27590, and who, within 10 years of the conviction, owns, purchases, receives,
or has in possession or under custody or control, any firearm is guilty of a public offense, which shall be punishable by
imprisonment in a county jail not exceeding one year or in the state prison, by a fine not exceeding one thousand dollars
($1,000), or by both that imprisonment and fine. The court, on forms prescribed by the Department of Justice, shall notify the
department of persons subject to this section. However, the prohibition in this section may be reduced, eliminated, or
conditioned as provided in Section 29855 or 29860.

SEC. 12. Interim Standards.
Notwithstanding the Administrative Procedure Act (APA), and in order to facilitate the prompt implementation of the Safety
for All Act of 2016, the California Department of Justice may adopt interim standards without compliance with the
procedures set forth in the APA. The interim standards shall remain in effect for no more than two years, and may be earlier
superseded by regulations adopted pursuant to the APA. “Interim standards” means temporary standards that perform the
same function as “emergency regulations” under the Administrative Procedure Act (Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code), except that in order to provide greater opportunity for
public comment on permanent regulations, the interim standards may remain in force for two years rather than 180 days.

SEC. 13. Amending the Measure.
This Act shall be broadly construed to accomplish its purposes. The provisions of this measure may be amended by a vote of
55 percent of the members of each house of the Legislature and signed by the Governor so long as such amendments are
consistent with and further the intent of this Act.

SEC. 14. Conflicting Measures.
(a) In the event that this measure and another measure on the same subject matter, including but not limited to the regulation
of the sale or possession of firearms or ammunition, shall appear on the same statewide ballot, the provisions of the other
measure or measures shall be deemed to be in conflict with this measure. In the event that this measure receives a greater
number of affirmative votes than a measure deemed to be in conflict with it, the provisions of this measure shall prevail in
their entirety, and the other measure or measures shall be null and void.
(b) If this measure is approved by voters but superseded by law by any other conflicting measure approved by voters at the
same election, and the conflicting ballot measure is later held invalid, this measure shall be self-executing and given full force
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and effect.

SEC. 15. Severability.
If any provision of this measure, or part of this measure, or the application of any provision or part to any person or
circumstance, is for any reason held to be invalid or unconstitutional, the remaining provisions, or applications of provisions,
shall not be affected, but shall remain in full force and effect, and to this end the provisions of this measure are severable.

SEC. 16. Proponent Standing.
Notwithstanding any other provision of law, if the State, government agency, or any of its officials fail to defend the
constitutionality of this Act, following its approval by the voters, any other government employer, the proponent, or in their
absence, any citizen of this State shall have the authority to intervene in any court action challenging the constitutionality of
this Act for the purpose of defending its constitutionality, whether such action is in trial court, on appeal, or on discretionary
review by the Supreme Court of California or the Supreme Court of the United States. The reasonable fees and costs of
defending the action shall be a charge on funds appropriated to the Department of Justice, which shall be satisfied promptly.
End of Document
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December 15, 2016

Notice of Proposed Emergency Action
Pursuant to the requirements of Government Code section 11346.1, subdivision (a)(1), the
Department of Justice (Department) is providing notice of proposed emergency adoption of
regulations regarding large-capacity magazines.

Submission of Comments
Government Code section 11346.1, subdivision (a)(2) requires that, at least five working days
prior to submission of the proposed emergency action to the Office of Administrative Law
(OAL), the adopting agency provide a notice of the proposed emergency action to every person
who has filed a request for notice of regulatory action with the agency. After submission of the
proposed emergency to the OAL, the OAL shall allow interested persons five calendar days to
submit comments on the proposed emergency regulations as set forth in Government Code
section 11349.6.
The text of the proposed emergency regulations, all documents incorporated by reference, and
the “Finding of Emergency” are posted on the Department’s website at
http://oag.ca.gov/firearms.
The Department plans to file the emergency rulemaking package with OAL at least five working
days from the date at the top of this notice. If you would like to comment on the proposed
emergency regulations or the Finding of Emergency, your comments must be received by both
the Department and the OAL within five days of the Department’s filing with OAL. Responding
to comments is strictly at the Department’s discretion. Send comments simultaneously to:
Department of Justice
Bureau of Firearms
Attn: Jacqueline Dosch
P.O. Box 160487
Sacramento, CA 95816
and
Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814
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California Code of Regulations
Title 11, Division 5
Chapter 39 Assault Weapons and Large-Capacity Magazines
Article 4. Large-Capacity Magazine Permits
§ 5480. Requirements for Large-Capacity Magazine Permits Pursuant to Penal Code Section
32315.
(a) This article applies to Penal Code section 32315, which permits for the out-of-state
importation and exportation of large-capacity magazines as defined in Penal Code section
16740. Importation and exportation includes the transportation of magazines as necessary to
complete a transfer to or from an out-of-state source.
(b) No large-capacity magazine permit shall be issued to any person who fails to establish “good
cause” for issuance of the permit, and that the permit would not endanger public safety.
“Good cause” shall be established by the following:
(1) A statement from the applicant that a large-capacity magazine marketplace exists for their
dealership; and
(2) Compliance with The Dangerous Weapons Control Law comprised of the provisions
listed in Penal Code section 16580 relative to large-capacity magazines and record
keeping requirements specified in section 5483 of these regulations.
(c) Large-capacity magazine permit applications shall be filed on DOJ form Form, BOF 050,
Large-Capacity Magazine Permit Application (Rev. 1/2012 12/2016), which is hereby
incorporated by reference. This form which requires the following information: California
Firearms Dealership (CFD) number; dealership name; dealership mailing address; statement
of good cause; dealership licensee’s printed name; signature of dealership licensees; and date.
(d) A dealership with multiple locations must obtain a separate large-capacity magazine permit
for each location.
(e) A large-capacity magazine permit will automatically transfer when an existing dealer
relocates to a different physical store location(s) and notifies the DOJ prior to making the
move.
Note: Authority cited: Sections 26905, 26910, and 32315, Penal Code. Reference: Sections
16580, 16740, 32310, 32315, 32400, 32405, 32410, 32415, 32420, 32425, 32430, 32435, 32440,
32445 and 32450, Penal Code.
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§ 5483. Large-Capacity Magazine Permit Record Keeping.
(a) Permittees shall maintain acquisition and disposition transaction records of the
importation and exportation of large-capacity magazines. Records shall include transaction
date, transaction volume; and the name, address, and Federal Firearms License number (if
any) of the out-of-state transferee or transferor. Records must be maintained at the
dealership for three years and be made available to representatives of the DOJ or any other
law enforcement agency upon request.
(b) Permittees shall keep record of all large-capacity magazine sales on a form prescribed by
DOJ, hereby identified as the Large-Capacity Magazine Report, BOF 1002 (Rev. 12/2016).
Information, including but not limited to: acquisition date, distributor/dealer, quantity,
capacity, caliber, disposition date, purchaser’s name, purchaser’s agency, and salesperson’s
signature, shall be noted on the BOF 1002. This form shall be evidence of ongoing “good
cause” for renewal purposes and shall serve as documentation of lawful sales to exempt
parties.
(c) A photocopy of the front and back of the credentials of the purchasing state or local peace
officer shall be retained and attached to the DOJ form BOF 1002.
(d) A business card from federal law enforcement purchasing personnel shall be retained and
attached to the DOJ form BOF 1002. The federal law enforcement purchasing
personnel’s credentials shall be verified by the Permittee.
(e) Permittees shall complete the documentation process within 24 hours of the sale.
(f) Permittees shall keep all large-capacity magazine permit and/or sales records such as
completed BOF 1002 forms, in a separate file, and the original form shall not be attached to a
related Dealer Record of Sale (DROS) form. A copy of the BOF 1002 form may be attached
to the DROS form if the dealer wishes.
Note: Authority cited: Section 32315, Penal Code. Reference: Sections 16740, and 32315,
32405, and 32410, Penal Code.
§ 5484. Large-Capacity Magazine Permit Revocations.
(a) Large-capacity magazine permits shall be subject to revocation for failure to comply with
record keeping requirements specified in section 5483 of these regulations or for failure to
comply with The Dangerous Weapons Control Law comprised of the provisions listed in
Penal Code section 16580 relative to large-capacity magazines.
(b) A Permittee convicted of violating Penal Code section 32310 shall be subject to immediate
revocation of the Permittee’s large-capacity magazine permit(s). If a Permittee is convicted
of any other firearms prohibiting offense or is otherwise firearms prohibited then the largecapacity magazine permit(s) shall be immediately revoked.
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(c) All procedures and hearings related to the revocation of a large-capacity magazine permit,
apart from those covered in section (b), shall be conducted in accordance with Government
Code sections 11500 et seq.
(d) When revoking a large-capacity magazine permit from a Permittee that holds multiple largecapacity magazine permits for different locations, the DOJ may seek revocation of all
permits. Factors the DOJ may consider include, but are not limited to, prior violations,
egregiousness of the act(s), the number of violations, the length of time the business has been
open, and training received by the store employees and Permittee.
(e) If the Permittee is prohibited under state or federal law from owning, possessing and/or
purchasing firearms or ammunition, all of the Permittee’s large-capacity magazine permits
shall be revoked.
Note: Authority cited: Section 32315, Penal Code. Reference: Sections 16580, 16740, and
32310, 32315, and 32410, Penal Code.

Article 5. Large-Capacity Magazines and Large-Capacity Magazine Conversion
Kits
§ 5490. Large-Capacity Magazines; manufacturing
A person who lawfully possesses and/or owns a large-capacity magazine may disassemble the
magazine for cleaning, maintenance, and other lawful purposes, and then reassemble the
magazine without violating Penal Code section 32310.
Note: Authority cited: Section 32315, Penal Code. Reference: Sections 32310, 32311, 32315,
32400, 32405, 32406(a), 32410, 32415, 32425, 32430, 32435 and 32440, Penal Code.
§ 5491. Large-Capacity Magazine; capacity
(a) Prior to July 1, 2017, large-capacity magazine permit holders may accept large-capacity
magazines, as defined in Penal Code section 16740, from California residents for the
purposes of permanently altering the magazine’s feeding device so that it reduces the
capacity to 10 rounds or less.
(b) Prior to July 1, 2017, an individual may dispose of a large-capacity magazine by permanently
altering the magazine’s feeding device so that it reduces the capacity to 10 rounds or less.
(1) A large-capacity magazine that is a box type can have its capacity permanently reduced
by using both of the following methods:
(A) Inserting a rigid magazine capacity reduction device, also known as a magazine
block, into the magazine body and then affixing the floor plate of the magazine to the
body of the magazine with permanent epoxy. Metal magazines with metal floor
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plates have the option of being either welded closed or permanently epoxied closed
once the magazine block(s) have been inserted. Due to magazine manufacturing
variations (such as drum magazines or tubular magazines) it may be necessary to
insert multiple magazine blocks in order to reduce the capacity to 10 rounds; and
(B) Once the capacity of the magazine has been reduced by inserting a rigid magazine
block into the magazine, it shall be riveted in place through either the floor plate
or side wall of the magazine body.
(2) A large-capacity magazine that is a drum or tubular style can be permanently reduced by
using any of the following methods:
(A) Drum magazines generally come in two styles: those that are fed from the neck of
the magazine (neck fed drum magazines), and those that open from the side and are
loaded once a lid or cover is opened up (clam shell drum magazines).
(i) A neck fed drum magazine needs a specific number of “dummy rounds” inserted
into the neck fed magazine drum and then the “dummy rounds” needs to be
epoxied in place in an attempt at reducing the capacity of the neck fed drum
magazine. The actual numbers of dummy rounds vary per neck fed drum
magazine depending on its original capacity. For example, a 50 round neck fed
drum magazine needs 40 dummy rounds epoxied in placed so that no more than
10 rounds could be loaded. Once these dummy rounds are permanently epoxied
into place the lid shall be closed and also permanently epoxied closed. Due to
the internal moving parts of these magazines, a rivet securing the lid or cover is
not possible in most cases. Armatac AR-15 style magazines are one example of
this type of magazine.
(ii) Clam shell drum magazines are fed by opening the cover or lid and then loading
the magazine. This magazine type cannot be loaded via the neck because of its
design. Examples of this type are the AK-47 style Suomi, PPSH-41 and
Thompson “Tommy Gun” drum magazines. If the capacity is reduced down to
10 rounds or less, (as described above), and the cover or lid is epoxied closed,
the magazine could never be reloaded once the 10 rounds are fired. This
magazine type is not a good candidate for reduction to 10 rounds or less and
shall be disposed by other means if not permanently altered as described in this
section.
(B) A tubular magazine that has more than a 10 round capacity shall have its capacity
permanently reduced by insertion of a magazine block and use of permanent epoxy
to hold the block in place. Then, a rivet shall secure the block in place by penetrating
the tubular magazine and the magazine block.
(C) Per Penal Code section 16740, tubular magazines in lever action firearms and .22
caliber tubular magazines are not subject to the prohibition in Penal Code section
32310 or the permitting requirements for large-capacity magazines.
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(3) Magazine capacity for shotguns shall be based upon shotgun shells that are 2 3/4”, which
shall be the default standard if the firearm is not marked to indicate another shotgun shell
standard. If a particular firearm is marked to indicate another shotgun shell standard, then
the magazine capacity for that firearm shall be based upon those markings. Shotgun shells
shorter than the default standard may only be used to determine magazine capacity if a
firearm is specifically marked to accept this shell exclusively.
(4) One or more magazines, each having a 10 round or less capacity, that are then attached to
each other with tape, a plastic or metal coupler, or welded together would not be deemed a
large-capacity magazine unless one of the following circumstances exist:
(A) The internal magazines of a firearm are part of a design function in which the
combined ammunition capacity exceeds 10 rounds, and can be fired by the
shooter without manipulating the magazine selector switch. An example of this type
of firearm is the Standard Manufacturing DP-12 pump shotgun. If the tubular
magazines are permanently altered to reduce their capacity to 10 rounds or less as
described in this section, then this firearm would not be deemed a large-capacity
magazine.
(B) The internal magazines of a firearm are part of a design function in which the
combined ammunition capacity exceeds 10 rounds and the firearm has a selector
switch that allows the shooter to alternatingly use ammunition from more than one
tubular magazine without having to manually switch the ammunition feeding
process. An example of this type of firearm is the UTAS MAKINE LTD., MODEL:
UTS-15, pump shotgun which has two seven-round tubular magazines. If the
tubular magazines are permanently altered to reduce their capacity to 10 rounds or
less as described in this section then this firearm would not be deemed a largecapacity magazine. Alternatively, if the UTS-15 magazine selector switch was
modified so that the shooter had to manually switch the ammunition feed from one
tube to another, then this firearm would not be deemed a large-capacity magazine.
(5) If a firearm with multiple tubular magazines, each having a 10 round or less capacity,
must be manually switched from one tube to the other tube to use each group of
ammunition, this type of firearm would not be deemed a large-capacity magazine. An
example of this type of firearm is the KEL TEC, KSG shotgun which has two sevenround tubular magazines. While the tubes can collectively hold 14 rounds, the shooter
must manually switch magazines. Another example of this type of firearm is the
SRM-1216 semi automatic shotgun which has four four-round tubular magazines welded
together. After firing the first four rounds the shooter must manually rotate the quad
magazine clockwise to enable firing of the next group of four rounds. If a version of this
firearm was manufactured that mechanically rotated the quad ammunition tubes it would
be deemed a large-capacity magazine.
Note: Authority cited: Section 32315, Penal Code. Reference: Sections 16740, 32310, 32315,
32415, 32425, and 32440, Penal Code.
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§ 5492. Large-Capacity Magazine: Conversion Kits.
(a) A “magazine extension” is a device capable of increasing the magazine capacity of a
magazine. These are considered large-capacity magazine conversion kits. These devices
often increase both magazine capacity and finger grip available space.
(b) A disassembled large-capacity magazine that may be readily assembled, which is in the
possession of or under the control of the same person is a large-capacity magazine
conversion kit. In the past these were sometimes sold and marketed as large-capacity
magazine “repair kits.”
(c) A “grip extension” is a device that solely increases grip space on the magazine(s) it is
compatible with. A grip extension is not a large-capacity magazine conversion kit.
(d) A person who lawfully possesses large-capacity magazines may disassemble their magazines
for cleaning, maintenance and other lawful purposes and then reassemble the magazine
without triggering Penal Code section 32311 regarding rules governing large-capacity
magazine conversion kits.
Note: Authority cited: Section 32311, Penal Code. Reference: Sections 32311, 32315, 32415,
32425, and 32440, Penal Code.
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In re:
Department of Justice

AMENDED NOTICE OF WITHDRAWAL

Regulatory Action:

Government Code Section 11349.3(c)

Title 11, California Code of Regulations
OAS Matter Number: 2016-1223-02
Adopt sections: 5490, 5491, 5492
Amend sections: 5480, 5483, 5484
Repeal sections:

OAL Matter Type: Emergency(E)

This notice confirms that your proposed regulatory action regarding Large-Capacity
Magazines was withdrawn from OAL review pursuant to Government Code section
11349.3(c).
OAL will return your rulemaking record promptly.

Date:

~

December 29, 2016

For:

Original: Kamala D. Harris
Copy:
Melan Noble

Debra M. Cornez
Director
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1

CERTIFICATE OF SERVICE - ECF

2

I declare that I am over the age of eighteen years and that I am not a party to the above

3

action. My business address is 601 Montgomery Street, Suite 2000, San Francisco, California

4

94111.

5

I hereby certify that on this date, I electronically filed the following document(s) with

6

the U.S. District Court Clerk’s Office by using this District’s CM/ECF Filing System, which

7

will send a Notice of Electronic Filing to the parties below:

8

1.

PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS THIRD
AMENDED COMPLAINT PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE
12(B)(6);

2.

PLAINTIFFS’ REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS THIRD AMENDED COMPLAINT PURSUANT
TO FEDERAL RULE OF CIVIL PROCEDURE 12(B)(6)

9

Attorneys at Law

SEILER EPSTEIN ZIEGLER & APPLEGATE LLP

10
11
12

■■■

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

I certify that all participants in the case are registered CM/ECF users and that service
will be accomplished to them via the CM/ECF system, who are as follows:
John Darrow Echeverria
Office of the California Attorney General
300 S. Spring Street
Suite 1702
Los Angeles, CA 90013
213-897-4902
213-897-5775 (fax)
John.Echeverria@doj.ca.gov

Raymond M. DiGuiseppe
THE DIGUISEPPE LAW FIRM, P.C.
2 North Front Street, Fifth Floor
Wilmington, NC 28401
Phone: (910) 713-8804
Fax: (910) 672-7705
law.rmd@gmail.com

Neal Alan Potischman
Davis Polk & Wardwell
1600 El Camino Real
Menlo Park, CA 94025
650-752-2000-2021
(650) 752-3621 (fax)
neal.potischman@davispolk.com
I declare under penalty of perjury that the foregoing is true and correct. Executed
February 5, 2019, at San Francisco, California.
/s/ George M. Lee
GEORGE M. LEE

