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Jurisdictional Statement
The district court has original jurisdiction because the complaint, App. 7-90,
establishes that the action arises under the Constitution and laws of the United States,
see 28 U.S.C. § 1331, and that the action is to redress the deprivation, under color of
state law, of rights, privileges, and immunities secured by the Constitution and
statutes providing for equal rights of citizens or of all persons within the jurisdiction
of the United States, see 28 U.S.C. § 1343.
This Court has appellate jurisdiction because the appellants timely filed a
notice of appeal on April 1, 2019, App. 1-2, from the district court’s order of March
7, 2019, App. 3-4, and a notice of appeal on September 23, 2019, App. 1019, from
the district court’s order of August 28, 2019, App. 2018. 28 U.S.C. § 1292 vests the
Court with jurisdiction over appeals from interlocutory orders “granting, continuing,
modifying, refusing or dissolving injunctions.” 28 U.S.C. § 1292(a)(1). Under Rolo
v. General Development Corp., 949 F.2d 695 (3d Cir. 1991), the district court’s
orders are decisions “refusing . . . injunctions” that Section 1292(a)(1) makes
appealable. See Appellants’ April 17, 2019 Letter to the Clerk; Appellants’ April
23, 2019 Letter to the Clerk; Appellants’ September 23, 2019 Letter to the Clerk.

1

Case: 19-3182

Document: 003113371062

Page: 14

Date Filed: 10/09/2019

Issue Presented
In this free speech case, seven Plaintiffs sued a state official engaged in
unconstitutional censorship, App. 7-90, and moved for a preliminary injunction to
stop the ongoing infliction of irreparable harm, App. 91-964. The state official, New
Jersey Attorney General Gurbir Grewal, tried to avoid an injunction by seeking a
stay of all proceedings. App. 968-69; App. 974; App. 988-992. All seven Plaintiffs
pressed for the preliminary injunction and all seven opposed the stay request. App.
970-973; App. 975-980; App. 992-1003. As to all seven Plaintiffs, and without any
consideration of the merits, the district court refused to issue the injunction and
stayed the action. App. 3-4; App. 1004-1006.
The district court did this because of another action originating in the United
States District Court for the Western District of Texas. Grewal is a party to the
Texas action and so are two of the instant case’s seven Plaintiffs. But the instant
case’s other five Plaintiffs are not a party to the Texas action.
The question presented is whether the district court erred by refusing the
preliminary injunction and staying the action in its entirety. The appeal presents that
question as to both (i) the five Plaintiffs that are not parties to the Texas action, and
(ii) the two Plaintiffs that are parties to the Texas action.

2
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Related Cases and Proceedings
This case has not been before this Court previously. This case relates to the
following cases and proceedings:
•

Defense Distributed et al. v. United States Department of State et al., No.
1:15-CV-372-RP (W.D. Tex.). See infra at p.16.

•

Defense Distributed et al. v. Grewal et al., No. 1:18-cv-637-RP (W.D. Tex.).
See infra at p.16.

•

Grewal v. Defense Distributed, et al., No. 2:18-cv-13248-SDW-LDW
(D.N.J.). See infra at p.14.

•

State of Washington et al., v. United States Department of State et al., No.
2:18-cv-1115-RSL (W.D. Wash). See infra at p.11.

3
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Statement of the Case
This case concerns extraordinarily important questions of free speech.
Plaintiffs are peaceful, law-abiding American citizens.

The First Amendment

protects their right to share digital firearms information. The Defendant is New
Jersey Attorney General Gurbir Grewal. He denies the right to share digital firearms
information because he cannot stand to let people speak about the Second
Amendment’s right to keep and bear Arms. Through a torrent of civil and criminal
enforcement actions, Grewal has punished and threatens to continue punishing
Plaintiffs for daring to speak against his wishes. The Constitution forbids this.
Hence, the Plaintiffs sued to halt Grewal’s censorship under 42 U.S.C. § 1983.
Grewal fears litigating the merits because he will lose if it ever comes to that.
At every turn, he seeks to evade judicial review of his censorship’s legality. This
appeal arises from Grewal’s latest evasive effort, which the district court sustained.
Previously, two of the instant Plaintiffs sued Grewal in a Texas federal court.
But Grewal obtained dismissal for lack of personal jurisdiction. That final judgment,
though on appeal, is still in force and still holds that plaintiffs “may pursue their
claims in a court of proper jurisdiction.” So they did just that. In the District of New
Jersey, the Texas case’s two Plaintiffs and five Plaintiffs having nothing to do with
the Texas case sued Grewal and sought a preliminary injunction. Yet instead of
exercising jurisdiction, the district court refused the injunction by staying the case.
4
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New Jersey Attorney General Gurbir Grewal is censoring Defense
Distributed, the Second Amendment Foundation, and the
CodeIsFreeSpeech.com publishers.
A.

Digital firearms information is First Amendment speech.

The speech in this First Amendment case concerns the Second Amendment.
See generally App. 7-90 (complaint); App. 91-964 (motion for preliminary
injunction). Specifically, it is about “digital firearms information”: information
about firearms and firearm components stored in the form of digital computer files.
App. 16-17 (complaint).
Digital firearms information exists in a variety of computer file formats, such
as portable document format (.pdf) files, stereolithography (.stl) files, Initial
Graphics Exchange Specification (.igs) files, SoLiDworks PaRT (.sldprt) files,
SketchUp (.skp) files, Standard for the Exchange of Product Data (“STEP”) (.stp)
files, and DWG (.dwg) files.

Id.

In some formats, certain digital firearms

information files are called “computer aided design files” or “CAD files.” Id.
Standing alone and apart from any application, digital firearms information
constitutes an important expression of technical, scientific, artistic, and political
matters. Id.; Felicia R. Lee. 3-D Printed Gun Goes on Display at London Museum,
N.Y. Times, Sept. 16, 2013 (“‘A non-designer [Cody Wilson] has managed to make
the biggest impact in design this year,’ said . . . the senior curator of contemporary

5
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architecture, design and digital at the Victoria and Albert Museum.”). Considerable
value also lies in digital firearms information’s many applications.
In one application, digital firearms information can be used with other
technologies to create digital two- and three-dimensional models of firearms and
firearm components. See App. 16-17 (complaint). These digital models serve
important purposes wholly apart from fabrication. Id. For example, without any
fabrication occurring, these models let users study object properties, render realistic
object images for product visualization, and conduct parametric modeling of object
families. Id.; see also App. 557 (Forbes magazine noting that “only a fraction of
those who download the printable gun file will ever try to actually create one”).
In another application, digital firearms information can be used with
three-dimensional printing technologies to fabricate objects.

See App. 16-17

(complaint). Serious misconceptions plague public dialogues about this process.
Some are innocent, some are political. In this Court, let there no mistake about the
key fact: Digital firearms information does not create firearms. People do. Id.
When Grewal suggests that any single machine or engineering technique can
bring an entire firearm into existence, he contradicts rudimentary engineering truths.
Even with a perfectly accurate set of digital firearms information, all-powerful
software, and a state-of-the-art 3D printer, the digital model of a firearm component
does not fabricate the component on its own. Id. Component fabrication occurs
6
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only if and when a person chooses to perform a complex series of actions such as
tailoring the design, selecting suitable materials, choosing an effective process, and
physically completing an extensive series of steps. Id. Even then, fabrication occurs
only part-by-part, followed by totally separate component assembly processes. Id.
As a matter of law, this action’s digital firearms information qualifies as First
Amendment speech entitled to all of the Constitution’s protections against
censorship.1 Although not yet directly at issue, the case will uphold this eventually.

1

Compare App. 16-17 (complaint), App. 546-551 (Exhibit 26, Declaration of
Defense Distributed’s Director identifying exemplary digital firearms information),
App. 528-543 (Exhibit 25, Declaration of John Walker, the seminal industry expert
explaining 3D printing processes), App. 665-716 (Exhibit 34, 3D Insider’s
publication explaining 3D printing processes), App. 718-735, (Exhibit 35, All3DP’s
publication explaining 3D printing processes), and App. 737-761 (Exhibit 36,
3Dhubs’ publication explaining 3D printing processes), with Sorrell v. IMS Health
Inc., 564 U.S. 552, 570 (2011) (“[T]he creation and dissemination of information
are speech within the meaning of the First Amendment.”), Bartnicki v. Vopper, 532
U.S. 514, 526-27 (2001) (“[G]iven that the purpose of [the delivery of a tape
recording] is to provide the recipient with the text of recorded statements, it is like
the delivery of a handbill or a pamphlet, and as such, it is the kind of ‘speech’ that
the First Amendment protects.”), Junger v. Daley, 209 F.3d 481, 482 (6th Cir. 2000)
(“Because computer source code is an expressive means for the exchange of
information and ideas about computer programming, we hold that it is protected by
the First Amendment.”), Universal City Studios, Inc. v. Corley, 273 F.3d 429, 449
(2d Cir. 2001) (“[C]omputer code, and computer programs constructed from code
can merit First Amendment protection.”), Bernstein v. U.S. Dep’t of State, 922 F.
Supp. 1426, 1436 (N.D. Cal. 1996) (“source code is speech”), Brief of Amicus
Curiae Electronic Frontier Foundation in Support of Plaintiffs-Appellants, Def.
Distributed v. U.S. Dep’t of State, 2015 WL 9267338, at * 11, 838 F.3d 451 (5th Cir.
2016) (“functional consequences of speech are considered not as a bar to protection,
but to whether a regulation burdening the speech is appropriately tailored”), and Def.
Distributed v. U.S. Dep’t of State, 121 F. Supp. 3d 680, 692 (W.D. Tex. 2015).
7
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Plaintiffs published digital firearms information.
1.

Defense Distributed.

Plaintiff Defense Distributed is a Texas company that exists to promote the
Second Amendment’s individual right to keep and bear Arms. See App. 8, 10, 17-18,
28-29, 32-34 (complaint). To that end, Defense Distributed authors and publishes a
wide variety of digital firearms information. Id. Its publications address a variety
of individual firearm components, as well as a complete single-shot firearm known
as the “Liberator.” Id. Defense Distributed also collects, revises, and republishes
digital firearms information authored by others. Id. Cody Wilson founded Defense
Distributed; Paloma Heindorff is the new Director of Defense Distributed. Id.
2.

Second Amendment Foundation, Inc.

Plaintiff Second Amendment Foundation, Inc. (“SAF”) is a nationwide
non-profit membership organization that promotes the right to keep and bear arms
by researching, educating, publishing, and litigating about the constitutional right to
privately own and possess firearms and gun control’s consequences. App. 9-11, 14
(complaint). Across the nation and in New Jersey, certain of SAF’s members seek
to receive the digital firearms information that Defense Distributed publishes, to
publish their own digital firearms information by utilizing Defense Distributed’s
facilities, and to republish digital firearms information files independently. Id.
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The CodeIsFreeSpeech.com publishers.

The CodeIsFreeSpeech.com website is a project of Plaintiff Firearms Policy
Coalition, Inc.; Plaintiff Firearms Policy Foundation; Plaintiff The Calguns
Foundation; Plaintiff California Association of Federal Firearms Licensees, Inc.; and
Plaintiff Brandon Combs. App. 9, 11-13, 40-45 (complaint). Each of those entities
is a non-profit membership organization that exists to protect and defend an array of
constitutional freedoms concerning the individual right to keep and bear Arms and
freedom of speech. Id. Mr. Combs is involved in directing those entities and is the
creator and developer of the CodeIsFreeSpeech.com website. Id. Together, these
five Plaintiffs are referred to as “the CodeIsFreeSpeech.com publishers.”
4.

Defense Distributed freely published digital firearms
information online and by mail.

Before Gurbir Grewal came onto the scene, Defense Distributed published
digital firearms information to the internet’s public domain on multiple occasions.
App. 8, 10, 17-18, 28-29, 32-34 (complaint). On each occasion, Defense Distributed
did so by publishing files to its defcad.org and defcad.com websites (collectively
“DEFCAD”) and letting visitors freely download them. Id. at 17. One such
publication period lasted from December 2012 to May. App. 17-18, 28 (complaint);
App. 547-548, ¶¶ 8-25 (declaration of Paloma Heindorff); App. 529, ¶ 3 (May 2015
declaration of Cody Wilson); App. 211-212, ¶¶13-16 (Grewal’s pleading in a
separate case). Another such period lasted from July 27 to July 31, 2018. Id.
9
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Millions of downloads occurred during these DEFCAD publication periods.
App. 18, 29 (complaint). Recipients of Defense Distributed’s publications included
SAF members, App. 524, ¶¶ 7-9 (declaration of SAF’s leadership); App. 527
(declaration of a SAF member in New Jersey), and the CodeIsFreeSpeech.com
publishers. App. 148-151 (declaration of Brandon Combs).
Defense Distributed also published digital firearms information via the mail.
App. 32-33 (complaint); App. 550-551 (declaration of Paloma Heindorff). From
late August 2018 through early November 2018, Defense Distributed did so by
storing its digital firearms information on USB drives and SD cards, selling them to
customers online via DEFCAD, and shipping the USB drives and SD cards to
purchasers via the United States Postal Service. Id.2
Because of these prior publications, Defense Distributed’s files will exist
online forever. Without coordination, the recipients of Defense Distributed’s digital
firearms information are persistently republishing the files at countless websites for
free download. App. 535-536 (Aug. 2018 declaration of Cody Wilson); App. 338
(Aug. 2018 letter from Grewal to federal officials); App. 620 (Aug. 2018 e-mail
from Grewal’s counsel to federal officials); App. 608 (Wired Magazine report). The

2

Furthermore, Defense Distributed published its digital firearms information by
hosting the files at a brick-and-mortar public library in Austin in digital formats that
patrons can access via computer workstations. App. 18 (complaint).
10
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republished files are not, as one judge errantly concluded, hidden in “dark or remote
recesses of the internet.”3 Simple Google searches yield the republished Defense
Distributed files with ease, id., and always will. This bell cannot be unrung.
5.

The CodeIsFreeSpeech.com publishers freely republished
digital firearms information online.

CodeIsFreeSpeech.com played a key role in making Defense Distributed’s
digital firearms information permanently accessible in the public domain. App.
40-41 (complaint); App. 148-151 (declaration of Brandon Combs). From July 31,
2018, to February 2, 2019, CodeIsFreeSpeech.com republished many of Defense
Distributed’s original CAD file sets. Id. The website allowed the general public to
download the files for free. Id. The republished digital firearms information on
CodeIsFreeSpeech.com included, among other things, files concerning Defense
Distributed’s complete single-shot firearm, the “Liberator.” Id.
C.

Grewal is censoring digital firearms information.
1.

Criminal censorship is occurring.

In the wake of DEFCAD’s most recent online publications, New Jersey armed
Attorney General Gurbir Grewal with Senate Bill 2465’s Section 3(l)2. S. 2465,
218th Leg., Reg. Sess. (N.J. Nov. 2018) (codified as N.J. Stat. 2C:39-9(l)2)). The
law is codified as Section (l)(2) of New Jersey Code of Criminal Justice 2C:39-9.

3

Washington v. U.S. Dep’t of State, 318 F. Supp. 3d 1247, 1262 (W.D. Wash. 2018).
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Section (l)(2) is a speech crime. It outlaws the sharing of digital firearms
information.

With Grewal as its prime enforcer, Section (l)(2) criminalizes

constitutionally protected speech that Plaintiffs would engage in but for Grewal’s
enforcement threats. Calling Section (l)(2) his favorite new “tool,” Grewal aims to
jail Defense Distributed, SAF, the CodeIsFreeSpeech.com publishers, and anyone
else that dares to exercise their right to share digital firearms information.
Section (l)(2) does not criminalize conduct. It criminalizes speech as such:
any “digital instructions” that “may be used” by a person to “produce a firearm” with
a “three-dimensional printer.” N.J. Stat 2C:39-9(l)(2). It is now a “third degree
crime” to “distribute” that speech “to a person in New Jersey” (except for licensed
manufacturers). Id. Convictions under Grewal’s new speech crime entail a prison
sentence of three to five years. N.J. Stat 2C:43-6.
Section (l)(2) criminalizes every conceivable mode of communication. No
meaningful form of human interaction survives. The keystone “distribute” term
means “to sell, or to manufacture, give, provide, lend, trade, mail, deliver, publish,
circulate, disseminate, present, exhibit, display, share, advertise, offer, or make
available via the Internet or by any other means, whether for pecuniary gain or not,
and includes an agreement or attempt to distribute.” N.J. Stat 2C:39-9(l)(2). The
law also specifies that it outlaws speech delivered “by any means,” including “the
Internet” and including standard postal “mail.” Id.
12
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No type of digital firearms information survives the new crime either. Section
(l)(2) outlaws both “computer-aided design files” and “other code or instructions
stored and displayed in electronic format as a digital model.” N.J. Stat 2C:39-9(l)(2).
Information’s actual use is irrelevant. Section (l)(2) lets Grewal jail speakers
regardless of whether or not any actual danger or harm exists. The crime occurs if
the information “may be used” in a proscribed way.

Id. (emphasis added).

Critically, the new speech crime also lacks any meaningful intent requirement.
The threat posed by Section (l)(2) is not merely facial. Grewal backed it up
at Senate Bill 2465’s publicized enactment ceremony. App. 188-217 (ceremony
transcript). At that event, Grewal expressly aimed the new speech crime at Defense
Distributed and its supporters. He said that Section (l)(2) met his demand for
“stronger tools to stop them”—those sharing digital firearms information—because
“a Texan named Cody Wilson,” Defense Distributed, and its supporters were “not
relenting” and “still trying to release these codes online.” App. 199:6-199:24. He
said that the Section (l)(2) speech crime exists “to stop the next Cody Wilson - to
fight the ghost gun industry.” App. 201:8-201:25 (emphasis added). He promised
to prosecute “anyone who is contemplating making a printable gun” and “the next
ghost gun company.” App. 202:1-202:11. To Defense Distributed and anyone else
across the political aisle who dares to share digital firearms information, Gurbir
Grewal promises this: “we will come after you.” Id. (emphasis added).
13
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Civil censorship is occurring.

Apart from the new criminal law, Grewal has for more than a year acted under
the color of state civil laws to censor the publication of digital firearms information.
He issued a cease-and-desist letter to Defense Distributed, sued Defense Distributed
in court, and threatened Defense Distributed’s third-party service providers—all in
an effort to stop the exchange of digital firearms information.
A formal cease-and-desist letter began the civil campaign on July 26, 2018.
App. 194-95. Issued by Grewal to Defense Distributed, that letter announced that
publishing digital firearms information on the internet violated New Jersey’s “public
nuisance and negligence laws.” App. 194. Grewal threatened Defense Distributed
to stop publishing or else: “If you do not halt your efforts to proceed with
publication, I will bring legal action against your company. . . .” App. 194.
Direct legal action came next. Four days after issuing the cease-and-desist
letter, Grewal sued Defense Distributed in a New Jersey state court and sought an ex
parte nationwide temporary restraining order (prior restraint) to stop Defense
Distributed’s online publications. See App. 197-297 (Grewal’s pleadings); App.
342-344 (Grewal’s August 2018 letter to Defense Distributed). This action was
removed to federal court and administratively terminated quickly. App. 945-948
(order terminating Grewal v. Defense Distributed, et al., No. 2:18-cv-13248-SDWLDW (D.N.J.)).
14
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Internet service providers became Grewal’s next target. Under the guise of
“public nuisance” law, Grewal sent letters to Defense Distributed’s internet hosting
provider, Dreamhost, and to its internet security provider, Cloudflare. App. 324-25
(Grewal’s letter to Dreamhost); App. 326-28 (Grewal’s letter to Cloudflare). These
letters urged—by way of threats, coercion, and intimidation—Dreamhost and
Cloudflare to terminate their contracts with Defense Distributed. Id.
Grewal’s combination of censorship measures is not happenstance. His own
press releases touted this litany of enforcement actions as a coordinated effort to stop
the free exchange of digital firearms information. App. 330 (Grewal’s press release).
The cease-and-desist letters, the intimidation of service providers, and the civil
lawsuits are all part of the Grewal’s unified plan to stop Defense Distributed “from
publicly releasing computer files.” Id.
The speech crime that Grewal threatens to enforce against Plaintiffs is plainly
unconstitutional. The civil legal actions that Grewal wields against Plaintiffs are
likewise plainly unconstitutional. In each of these respects, Grewal has violated and
is threatening to violate 42 U.S.C. § 1983 by acting, under color of state law, to
deprive the Defense Distributed, SAF’s members, and the CodeIsFreeSpeech.com
publishers of rights, privileges, immunities secured by the Constitution and laws of
the United States. Grewal’s censorship must be stopped. But the district court below
refused to do anything at all.
15
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Procedural Posture
A.

Grewal evaded the merits in Defense Distributed II.

“Defense Distributed II” is a federal lawsuit that began in 2018 in the United
States District Court for the Western District of Texas and is styled Defense
Distributed et al. v. Grewal et al., No. 1:18-cv-637-RP (W.D. Tex.).4 See App. 29
(complaint). That case’s plaintiffs are Defense Distributed and SAF. Id. Its
defendants are Grewal and other states’ officials. Id.
In Defense Distributed II, Defense Distributed and SAF sought an injunction
against Grewal’s censorship efforts. Id. But Grewal never let the court in Defense
Distributed II inspect the merits. At his behest, the district court dismissed the action
without prejudice for lack of personal jurisdiction. Defense Distributed II, Doc. 101
(final judgment). Importantly, the decision held that “Plaintiffs may pursue their
claims in a court of proper jurisdiction.” Defense Distributed II, Doc. 100 at 15
(Order of January 30, 2019). So they did.
4

The Court should take judicial notice of the Defense Distributed II docket entries
that are not already part of the district court’s record. See Orabi v. Attorney Gen. of
the U.S., 738 F.3d 535, 537 (3d Cir. 2014) (“We may take judicial notice of the
contents of another Court’s docket.”).
Defense Distributed II began after “Defense Distributed I,” which refers to Defense
Distributed, et al. v. United States Department of State, et al., case number 1:15CV-372-RP in the United States District Court for the Western District of Texas,
Austin Division; case number 15-50759 in the United States Court of Appeals for
the Fifth Circuit; and case number 18-50811 in the United States Court of Appeals
for the Fifth Circuit.
16
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Grewal evaded the merits below.

The instant action began in Grewal’s home court, the United States District
Court for the District of New Jersey. App. 14 (complaint). It seeks to permanently
enjoin Grewal’s censorship campaign under 42 U.S.C § 1983. Id.
Seven distinct Plaintiffs sued Grewal here. They include Defense Distributed
and SAF, the two parties that sued Grewal in Defense Distributed II. App. 10. They
also include the five CodeIsFreeSpeech.com publishers: Firearms Policy Coalition,
Inc., Firearms Policy Foundation, The Calguns Foundation, California Association
of Federal Firearms Licensees, Inc., and Brandon Combs. App. 11-14. All seven
have standing and all seven assert freestanding causes of action. App. 45-64.
To this day, Grewal’s unconstitutional enforcement threats remain in force.
The cease-and-desist letter Grewal issued to Defense Distributed has never been
disclaimed. The coercive actions Grewal took against Defense Distributed’s service
providers have never been disclaimed. The civil lawsuits Grewal filed against
Defense Distributed, its founder Cody Wilson, SAF, and others have never been
disclaimed.

The unequivocal threats Grewal’s issued at the SB 2465 signing

ceremony—to “stop” speakers from “releas[ing] these codes online” and to “come
after you”—have never been disclaimed.

If Defense Distributed, SAF, or

CodeIsFreeSpeech.com publish the computer files at issue, Grewal “will come after”
them with every tool at his disposal. App. 202:1-202:11 (emphasis added).
17
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Ruling Presented for Review
A.

Plaintiffs moved for a preliminary injunction.

Plaintiffs moved for a preliminary injunction on February 20, 2019, just after
Grewal confirmed his refusal to yield. The motion included both an extensive brief,
App. 94-143, and extensive evidence, App. 147-964,5 detailing the need to halt
ongoing irreparable harm.

As relief, the motion asked the district court to

preliminarily enjoin Grewal from the following:
(1)

enforcing New Jersey Statute § 2C:39-9(l)(2) (New Jersey Senate Bill
2465 § 3(l)(2)) against Plaintiffs,

(2)

directing the Plaintiffs to cease and desist publishing computer files
with digital firearms information, and

(3)

directing the Plaintiffs’ communication service providers to cease and
desist publishing Plaintiffs’ computer files with digital firearms
information.

App. 106.
A scheduling order made Grewal’s response to the motion due on March 6,
2019, and set the motion for a hearing on March 20, 2019. App. 5-6 (Feb. 14, 2019
Order). Id. But then the court’s decisional process shifted dramatically.

5

The evidence to be considered includes two items that were excluded from the ECF
filing system and presented as paper filings only: Exhibit 56, the June 24, 2014
Supplemental Declaration of Cody Wilson, and Exhibit 57, The Liberator Code
Book: An Exercise in Free Speech. See App. 965-66 (order accepting Exhibits 56
and 57 as such).
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In Defense Distributed II, the plaintiffs filed a Rule 59 motion about that
case’s jurisdictional ruling on February 27, 2019, Defense Distributed II, Doc. 102.
Even so, the Defense Distributed II final judgment retains its full force and effect.
Just as it did when the instant action began, the Defense Distributed II final judgment
still holds that “Plaintiffs may pursue their claims in a court of proper jurisdiction.”
Id., Doc. 100 at 15. But according to Grewal, everything had somehow changed.
B.

Grewal requested a stay to avoid a preliminary injunction.

In this action, Grewal’s evasive maneuvers began on March 3, 2019—one
week after the Defense Distributed II Rule 59 motion had been filed and just three
days before Grewal was due to respond to Plaintiffs’ motion for a preliminary
injunction below. On that date, Grewal filed a letter (not a motion) seeking (1) a
“status conference,” and (2) “a stay of all proceedings.” App. 968.
Grewal’s letter invoked the Defense Distributed II Rule 59 filing. App. 968.
It sought a stay because “Defense Distributed and SAF are continuing to challenge
Section [(l)(2)] in Texas—the jurisdiction where they first filed.” App. 968.
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Plaintiffs responded the next day. App. 971. Their response repeatedly
“object[ed] to the procedure by which Grewal seeks the stay.” App. 971. It showed
that a stay request “should have to comply with the orthodox rules governing an
application for relief, which have not been complied with here.” App. 971. It
showed that Grewal’s letter violated rudimentary motion rules and reemphasized the
objection: “No action should be taken on the application [for a stay] unless and until
both (1) Grewal presents the application in compliance with the applicable
procedural rules, and (2) the Plaintiffs are afforded an adequate opportunity to
present a substantive response.” App. 971-2. Neither occurred.
The district court had taken no action on Grewal’s stay request by the end of
March 4—three days before Grewal was due to respond to Plaintiffs’ motion for a
preliminary injunction. It had not acknowledged Grewal’s letter as a proper motion
for relief. Nor had it notified the parties that the request would be entertained or
ruled upon at any hearing. The district court did, however, order the parties to appear
at a status conference in a docketed minute entry: “Status Conference set for
3/7/2019 2:00 PM before Judge Anne E. Thompson in Courtroom 4W.” App. 974.
Next, Grewal filed a letter asking the district court to extend the deadline for
Grewal’s response to the motion for a preliminary injunction. App. 975. This letter
arrived on March 5—two days after Grewal’s initial letter about the stay, one day
before the deadline for his response to the motion for a preliminary injunction, and
20
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two days before the “Status Conference.” App. 975. This letter said an extension
was warranted “to preserve the status quo while this Court considers whether it is
appropriate for Plaintiffs to be litigating their claims in two separate judicial forums
at the same time.” Id.
Plaintiffs responded to Grewal’s extension letter the same day. App. 976.
After giving several reasons to reject the extension request, Plaintiffs showed that if
“Grewal truly believes that the ‘first-filed’ stay argument effects the motion for a
preliminary injunction, he should say so in the [preliminary injunction] response that
is due tomorrow.” App. 980.
The district court granted Grewal’s request for an extension of the deadline to
respond to Plaintiffs’ motion for a preliminary injunction. App. 983. This occurred
on the afternoon of March 5—two days after Grewal’s letter about the stay and one
day before the deadline for his response to the motion for a preliminary injunction.
And so it was that the Court held the so-called “Status Conference.”
C.

The district court ruled at a “status conference” without giving
the Plaintiffs due process.

The “Status Conference” began at 1:59 p.m. on March 7, 2019. App. 985. It
lasted for what amounts to twenty standard transcript pages, App. 985-1006.
Grewal’s counsel launched straight into the stay requests’ merits. App.
988-92. As to Defense Distributed and SAF—the only common plaintiffs—Grewal
never mentioned the Defense Distributed II holding that they “may pursue their
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claims in a court of proper jurisdiction.” Defense Distributed II, Doc. 100 at 15. As
to the five CodeIsFreeSpeech.com publishers—those who play no role in Defense
Distributed II—Grewal said nothing at all. He totally ignored them.
The Plaintiffs objected to adjudicating the stay request in this posture. App.
992-94. No stay ruling should occur at the “Status Conference,” they argued,
because fair notice and an opportunity to respond were missing. Plaintiffs’ counsel
set forth every facet of the procedural argument expressly and in no uncertain terms:
Procedurally, first we submit that this is a status conference.
This event now is not an occasion to decide whether or not to grant
the stay. In the filing that we have given the Court, this is Document
21, we explain that the way that the Attorney General has presented this
request does not comply with the rules. We have not been afforded an
opportunity to respond like we usually would, and so the Court
shouldn’t address this argument.
Now, it is not that [the Court] shouldn’t address it all, it’s just not
yet. If the State of New Jersey wants to submit this argument as part of
their response to the motion for a preliminary injunction, they are
perfectly free to do so. And if they want to actually present this
argument as a motion, like they would under Rule 12, they’re perfectly
free to do so and we should be afforded an opportunity to respond. But
to do so by letter violates the Court’s procedural rules.
So that’s our first argument is that we shouldn’t address this
now. And we have lodged that objection. The Court has two options to
deal with that. Number one is to grant the plaintiffs’ objection to the
form in which this is brought and refuse to consider this letter that
you’ve gotten -- that’s the Document 20 letter -- as a motion. And in
that case, the defendant can present this as an actual motion or they can
do it later and we can address this in due course.
The second option if the Court wants to overrule our objection is
to consider this letter that was filed, Document 20, as a motion, and
22
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then identify an actual motion day so that we can work backwards to
determine a response deadline and give a reply deadline and so forth.
This argument doesn’t need to be handled unlike any other
typical Rule 12 argument. We can brief it normally and consider it
with a good amount of contemplation. There’s no emergency. The
State of New Jersey is not the one that’s going to suffer any
irreparable harm here. Of course, the irreparable harm is being
suffered by the plaintiffs. That’s why we have a fast-track preliminary
injunction proceeding.
So I have a lot to say about the merits of the stay argument you
just heard, and you know, we’ll be glad to go brief that in full. If the
Court wants it today, I can give you a preview of what I think [are]
seven reasons that you’re not going to rule in their favor and grant that
stay. But, procedurally, it’s critically important that we receive due
process here and not be thrown into the fray unfairly.
Id. (emphasis added).
The district court overruled Plaintiffs’ objections and forced Plaintiffs to
present their position as to the stay’s merits without any prior notice and without a
fair opportunity to respond. App. 995; see App. 1002 (the district court denied
Plaintiffs’ leave to file a written response). In doing so, the district court said that
the Plaintiffs’ request for fair notice and a fair opportunity to respond had invoked
only what “some people call . . . due process.” App. 994 (emphasis added). Yet the
district court refused to be “in any way constrained to require motion practice”:
Well, you know, I have a lot of respect for the rules and following
procedures, and some people call that due process, but we function
very much as seems practical and fair and prompt and efficient. And so,
I don’t feel in any way constrained to require motion practice rules
when a party seeks a stay. And I’m confident that you could respond,
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and I’d really like you to do so, as to why a stay in this case would be
unfair.
Id. (emphasis added). With that, the Plaintiffs were ordered to argue immediately.
Id.
First, Plaintiffs explained that whether Defense Distributed and SAF could
bring the instant action had already been resolved in their favor by Defense
Distributed II itself: “There is a final judgment that’s been issued with res judicata
effect that says the following, ‘Plaintiffs may pursue their claims in a court of proper
jurisdiction.’” App. 997. Grewal never responded to this.
Plaintiffs’ stay argument also made an important point about Defense
Distributed II’s procedural posture. Because Grewal obtained a final jurisdictional
dismissal in the Texas case, no litigation of that action’s merits was occurring. App.
998. Grewal’s supposed stay justification was exposed as a hypothetical fear.
Critically, Plaintiffs then showed that the stay argument could not possibly
apply to the CodeIsFreeSpeech.com publishers. App. 996. Regardless of whether
Grewal’s argument had merit as to Defense Distributed and SAF, Plaintiffs made
clear that a stay as to the five CodeIsFreeSpeech.com publishers could not occur
because they played no role whatsoever in Defense Distributed II:
Defense Distributed and the Second Amendment Foundation are
plaintiffs both here and in the Texas case, but the case before you has
five other plaintiffs who are not involved at all in the Texas case. And
so, no matter what, those plaintiffs are equally entitled to adjudication.
. . . .[W]e definitely have five plaintiffs as to which there is absolutely
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no argument about a stay here. The analysis goes issue by issue and
party by party, and so those five [parties] can’t be stayed at all.
App. 996 (emphasis added).

Grewal’s stay request never addressed the five

CodeIsFreeSpeech.com publishers.
D.

The district court abstained by staying the entire action and
refusing the preliminary injunction.

The district court made its decision at the end of the “Status Conference.” It
noted that the action was “more complicated than I really want to deal with,” App.
1004-1006, and reasoned that “it’s just a rule of the courts that you don’t proceed in
two courts at the same time, same parties, same issue.” Id. With respect to the five
CodeIsFreeSpeech.com publishers, all the district court could say was “they will
have to be patient.” App. 1004-1006.
The district court issued a written stay order on March 7, 2019, the same day
as the “Status Conference.” It ordered that “all proceedings in this action are
STAYED until the action in the Western District of Texas (Civil Docket No. 18-637)
is resolved and no other motions for relief and/or appeals are viable.” App. 4.
By halting “all proceedings” immediately and indefinitely, the district court’s
stay decision denied the Plaintiffs’ motion for a preliminary injunction. App. 4.
Accordingly, Grewal did not respond to the motion and the motion’s hearing did not
occur. A later order issued sua sponte confirmed that, because “all proceedings in
this action are stayed until the related action in the Western District of Texas (Civ.
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Dkt. No. 18-637) is resolved,” the Plaintiffs’ motion for a preliminary injunction has
been “DISMISSED.” App. 1018. Hence, appellate jurisdiction under 28 U.S.C.
§ 1292(a)(1) clearly exists. See Rolo v. Gen. Dev. Corp., 949 F.2d 695 (3d Cir.
1991).
E.

The district court’s decision puts the Plaintiffs out of court
indefinitely.

The district court’s stay order lasts until Defense Distributed II “is resolved
and no other motions for relief and/or appeals are viable.” App. 4. When the stay
was issued, its duration was indefinite—both because the Defense Distributed II
Rule 59 motion had not been resolved and because no one could know how long an
appeal, if any, might last. Since then, the court in Texas denied the Rule 59 motion,
Defense Distributed II, Doc. 109, and Defense Distributed and SAF have appealed
the district court’s jurisdictional dismissal to the Fifth Circuit, id. Doc. 110. At
present, the stay’s duration is still indefinite because no one knows how long the
Fifth Circuit appeal will last. Hence, there is no end in sight to the stay.
Meanwhile, the irreparable harm befalling Defense Distributed, SAF, and the
CodeIsFreeSpeech.com publishers continues. Grewal’s abridgment of the freedom
of speech by way of both criminal and civil censorship persists as to all seven
Plaintiffs and, indeed, as to all Americans.
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Summary of the Argument
Article III of the Constitution gives each federal court a virtually unflagging
obligation to decide any case brought within its jurisdiction. Each court therefore
has “no more right to decline the exercise of jurisdiction which is given, than to
usurp that which is not given.” Cohens v. Virginia, 19 U.S. 264, 404 (1821)
(Marshall, C.J.). “The one or the other would be treason to the constitution.” Id.
The district court refused to exercise jurisdiction because of the so-called
“first-filed” abstention rule. Loosely described, the rule says that, “when duplicative
lawsuits are filed successively in two different federal courts,” the first action gets a
“priority” of one sort or another. Chavez v. Dole Food Co., Inc., 836 F.3d 205, 210
(3d Cir. 2016) (en banc). Many strict limitations and exceptions cabin the rule. Id.
This brief gives nine reasons to reverse the district court’s decision to abstain.
All nine are full-fledged independent arguments, all nine have direct support in Third
Circuit precedent, and all nine warrant reversal as to all of the Plaintiffs.
The underlying reason for so many points of error deserves emphasis. Almost
always, courts adhere to procedural rules about notice and an opportunity to be heard
and thereby avoid multitudinous errors; and almost always, due process sustains the
“crucible of meaningful adversarial testing,” Davis v. Ayala, 135 S. Ct. 2187, 2217
(2015), prevents parties from being “railroaded,” Celotex Corp. v. Catrett, 477 U.S.
317, 326 (1986), and rids the system of preventable mistakes. But not so here.
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The district court made the decision at issue without giving Plaintiffs fair
notice and an opportunity to be heard.

It occurred by surprise at a “Status

Conference.” Without notice, the district court both entertained the abstention
request and granted it summarily. All of this ensued over Plaintiffs’ objections and
despite the pendency of a very serious motion for a preliminary injunction.
These fundamental procedural failures require, at a minimum, that the district
court’s decision be vacated. But the Court should do more than just vacate the
decision below because multiple overriding substantive failures require rendition.
First, the Court should review the abstention decision on this record—the one
Grewal insisted that it be based upon—and hold that no abstention is warranted. As
to the CodeIsFreeSpeech.com publishers, no abstention is warranted because they
and their claims play no role whatsoever in Defense Distributed II. As to all
Plaintiffs, no abstention is warranted because Grewal failed to satisfy six of the
first-filed rule’s requirements. The district court’s virtually unflagging obligation to
take jurisdiction and decide this case trumps Grewal’s inconvenience complaints.
Second, and regardless of whether any stay is upheld, the Court should reverse
with Rolo v. General Development Corp., 949 F.2d 695, 703-04 (3d Cir. 1991).
There, as here, “the district court abused its discretion when it deferred consideration
of the preliminary injunction application for an indeterminate period in the face of
affidavits tending to show that irreparable injury would occur in the interim.” Id.
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Argument
I.

Standards of Review.
De novo appellate review applies to a trial court’s choice and interpretation of

legal rules and abuse-of-discretion appellate review applies to its application of those
rules. E.g., Anthony v. Council, 316 F.3d 412, 417 (3d Cir. 2003). Because of
abstention’s severe nature, discretion must “be exercised within the narrow and
specific limits prescribed by the particular abstention doctrine involved” and “there
is little or no discretion to abstain in a case which does not meet traditional abstention
requirements.” Dittmer v. Cty. of Suffolk, 146 F.3d 113, 116 (2d Cir. 1998).
The district court committed both kinds of error. It erred in its choice and
interpretation of applicable abstention rules and abused its discretion in applying
them to this action.
II.

Demanding abstention requirements apply.
A.

The district court abstained from exercising jurisdiction.

Insofar as Article III and Congress’s jurisdictional statutes are concerned, the
district court was definitely required to decide this case. The complaint successfully
invoked the district court’s original jurisdiction under 28 U.S.C. § 1331 and 28
U.S.C. § 1343 by pleading several orthodox claims for relief under the Civil Rights
Act of 1871, 42 U.S.C. § 1983. See App. 7-90 (complaint). Yet instead of exercising
jurisdiction, the district court issued a stay refusing the motion for a preliminary
injunction. App. 3-4, 1018. This constitutes an act of abstention.
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Specifically, the district court’s decision constitutes an act of abstention under
the “first-filed” rule. See generally 17A Charles A. Wright & Arthur R. Miller et
al., Federal Practice & Procedure § 4247 (3d ed. West 2019) (hereinafter “Wright &
Miller”). This is true even though the order did not say so expressly—it said
“STAYED,” not “abstain”—because the decision’s substance confirms that it is,
indeed, an application of the “first-filed” abstention rule. See App. 968-69, 991
(Grewal arguing nothing but the “first-filed” rule below).
Thus, the question presented on appeal is whether the “first-filed” abstention
rule justifies the district court’s decision. Several key foundational principles apply.
B.

The obligation to exercise jurisdiction is virtually unflagging.

Federal courts are obligated to exercise the jurisdiction Congress grants. E.g.,
Cohens v. Virginia, 19 U.S. 264, 403 (1821). “Abstention, therefore, is the exception
rather than the rule.” Riley v. Simmons, 45 F.3d 764, 771 (3d Cir. 1995). This
presumption is exceptionally strong. A federal court’s obligation to exercise the
jurisdiction conferred upon it is “virtually unflagging.” E.g., Sprint Commc’ns, Inc.
v. Jacobs, 571 U.S. 69, 77 (2013). Only “extraordinary” cases overcome it. Id.
C.

Grewal had the burden of establishing abstention’s prerequisites.

The party seeking abstention bears the burden of justifying it, and must do so
clearly. See, e.g., Stoe v. Flaherty, 436 F.3d 209, 219 (3d Cir. 2006); Grode v. Mut.
Fire, Marine & Inland Ins. Co., 8 F.3d 953, 960 (3d Cir. 1993). Doubts must be
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resolved against abstention and in favor of exercising jurisdiction. See, e.g., Moses
H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 28 (1983).
D.

Abstention operates on a claim-by-claim basis, not en masse.

In actions with multiple parties and/or multiple claims, courts cannot conduct
abstention analysis en masse, with one fell swoop. Instead, abstention must be
evaluated on a party-by-party and claim-by-claim basis. See, e.g., Doran v. Salem
Inn, Inc., 422 U.S. 922, 929 (1975).
This holds true even if co-parties are “represented by common counsel, and
have similar business activities and problems.” Id. So long as they are “unrelated
in terms of ownership, control and management” (the case here), each plaintiff in an
action deserves to have abstention tested as though they “stood alone.” Id. Likewise
for each claim. See id. Putting all parties and all claims “into the same hopper” by
default is wrong—an invalid method of analysis that infects the entire process. Id.;
accord Gwynedd Props., Inc. v. Lower Gwynedd Township, 970 F.2d 1195 (3d Cir.
1992); Emrick v. Bethlehem Steel Corp., 624 F.2d 450 (3d Cir. 1980); Batterman v.
Leahy, 544 F.3d 370, 373 (1st Cir. 2008); Leatherworks P’ship v. Boccia, 246 F.
App’x 311 (6th Cir. 2007) (unpublished).
Courts adhere to this principle knowing that it can be tedious. In complex
cases, evaluating abstention on a party-by-party and claim-by-claim basis “will
mean more work” and “is likely to be hard slogging.” Batterman, 544 F.3d at
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373-75. But that does not disrupt the rule “requiring that counts be worked through
one by one.” Id. Real respect for the “virtually unflagging” duty to exercise
jurisdiction means that “there is no way to avoid claim by claim analysis.” Id.
Together, these foundational principles establish a demanding standard. To
justify the decision below, Grewal had to establish extraordinary circumstances
fulfilling all of the “first-filed” abstention rule’s prerequisites. He had to do so not
just as to part or most of the case, but as to each and every claim. And he had to do
so clearly, without any doubt. Anything less requires reversal.
III.

The Court should reverse because the CodeIsFreeSpeech.com publishers
play no role whatsoever in Defense Distributed II and have distinct claims.
A.

As to the CodeIsFreeSpeech.com publishers in particular, the
district court’s decision must be reversed.

The CodeIsFreeSpeech.com publishers have nothing to do with Defense
Distributed II. The decision below relies on conclusions about what Defense
Distributed II’s pendency means for litigants that are parties to both the instant
action and Defense Distributed II. But the CodeIsFreeSpeech.com publishers and
their claims below play no role whatsoever in Defense Distributed II. They are total
strangers to it. Legally, the Texas action’s pendency means absolutely nothing to
the CodeIsFreeSpeech.com publishers and cannot possibly justify a stay of their
claims, which are freestanding and distinct.
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The “first-filed” abstention rule does not apply when the
instant action’s plaintiff is a total stranger to the predecessor
action with distinct claims.

The first-filed abstention rule operates only if, among other prerequisites,
different federal courts receive two “duplicative” actions. Chavez v. Dole Food Co.,
Inc., 836 F.3d 205 (3d Cir. 2016) (en banc). To be truly “duplicative,” the actions
must have sufficient party identity and claim identity. Actions are truly duplicative
if they have identical parties and identical claims. But if the instant action’s plaintiff
is a total stranger to the predecessor action with distinct claims, the two are not truly
“duplicative” and abstention is improper.
The limitation is long- and well-established. See, e.g., Provident Tradesmens
Bank & Tr. Co. v. Patterson, 390 U.S. 102, 126-27 (1968) (rejecting abstention
because the instant action’s plaintiff was not a party to the predecessor, even though
the actions contained the same “critical question”).

In this Circuit, Chavez

recognizes the limitation in terms of preclusion law. Chavez, 836 F.3d at 220. If
party and/or claim disparities would stop preclusion law from working, the cases are
not “truly duplicative” and abstention should not occur:
[W]here there is no res judicata (or other) bar that would prevent
litigation in the second forum, it will generally be because the second
suit is not truly duplicative of the first. In those circumstances, a
second-filed court has an obligation, consistent with [Supreme Court
precedent], to take jurisdiction over the plaintiffs’ claims.
Id. Such disparities rightly stopped abstention in many of the Court’s decisions.
33

Case: 19-3182

Document: 003113371062

Page: 46

Date Filed: 10/09/2019

For example, Complaint of Bankers Trust Co. v. Chatterjee, 636 F.2d 37 (3d
Cir. 1980), rejected abstention because, even though the two cases were “attacking”
the same issue, “[n]either the parties nor the requested relief were identical in the
two proceedings.” Id. at 41. Likewise, Trent v. Dial Medical of Florida, Inc., 33
F.3d 217 (3d Cir. 1994), held that cases are sufficiently parallel to warrant abstention
if they involve “identical parties and claims,” but not if one case has claims that are
legally “distinct” from the other. Id. at 223-24. And University of Maryland at
Baltimore v. Peat Marwick Main & Co., 923 F.2d 265 (3d Cir. 1991), refused
abstention because, as to the second action’s plaintiff, “at least some of their claims
are distinct from” the first action’s claims. Id. at 273.
More Circuit precedent uses the limitation too. Yang v. Tsui, 416 F.3d 199,
205 n.5 (3d Cir. 2005) (“Parallel cases involve the same parties and “substantially
identical” claims, raising “nearly identical allegations and issues.”); Timoney v.
Upper Merion Tp., 66 F. App’x 403, 405 (3d Cir. 2003) (“If the proceedings are not
parallel, abstention is inappropriate.”); Gwynedd Props, 970 F.2d at 1202
(“proceedings regarding the same general subject matter” do not suffice); Ryan v.
Johnson, 115 F.3d 193, 196 (3d Cir. 1997) (“Generally, cases are parallel when they
involve the same parties and claims.”).
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Circuits across the nation accord. They require truly “duplicative” actions
with the same demanding test for party and claim identity. See In re Jimmy John’s
Overtime Litig., 877 F.3d 756, 765 (7th Cir. 2017); Green v. City of Tucson, 255
F.3d 1086, 1099 (9th Cir. 2001) (en banc); All. of Am. Insurers v. Cuomo, 854 F.2d
591, 603 (2d Cir. 1988); United States v. Rice, 605 F.3d 473, 476 (8th Cir. 2010);
Cong. Credit Corp. v. AJC Int’l, Inc., 42 F.3d 686, 690 (1st Cir. 1994); I.A. Durbin,
Inc. v. Jefferson Nat. Bank, 793 F.2d 1541, 1552 (11th Cir. 1986).
2.

The CodeIsFreeSpeech.com publishers are total strangers to
Defense Distributed II with distinct claims.

Under this rule, the action below and Defense Distributed II are not truly
“duplicative” because the CodeIsFreeSpeech.com publishers are total strangers to
Defense Distributed II asserting distinct claims. Abstaining as to their claims
anyhow constitutes a pure legal error. See App. 997-97 (objection made below).
None of the pertinent facts about procedural posture are disputed. The
CodeIsFreeSpeech.com publishers not parties to Defense Distributed II. They are
not in privity with parties to that action. And Defense Distributed II is not exercising
any kind of special jurisdiction (e.g., in rem or a bankruptcy) that might make the
CodeIsFreeSpeeech.com publishers seem like almost-parties.
The instant action is the only action the five CodeIsFreeSpeech.com
publishers have real legal interest in. All five serve as named Plaintiffs, App. 11-14,
and all five assert freestanding Section 1983 claims against Grewal that would be
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independently cognizable no matter what other claims the case entails, App. 45-64.
Their complaint seeks a judgment stopping Grewal’s violation of their constitutional
rights—not anyone else’s—and will require a full-fledged adjudication no matter
how Defense Distributed II ends. No judgment but the one in the instant case will
have preclusive effects as to the five CodeIsFreeSpeech.com publishers.
Thus, because the CodeIsFreeSpeech.com publishers are total strangers to
Defense Distributed II asserting distinct claims below, the two actions are not truly
duplicative and the first-filed rule does not justify the district court’s decision to
abstain from deciding their claims. This argument constitutes a complete ground for
reversal as to the CodeIsFreeSpeech.com publishers. No other holding is needed to
justify relief for their claims, which should proceed regardless of whether other
arguments warrant reversal as to them and/or Defense Distributed and SAF.
B.

If the Court reverses as to the CodeIsFreeSpeech.com publishers,
reversal as to Defense Distributed and SAF is warranted as well.

The prior argument does not merely warrant reversal as to the
CodeIsFreeSpeech.com publishers. Because of how the prior point alters the case’s
procedural posture, it also warrants reversal as to Defense Distributed and SAF.
Below, Grewal’s argument invoked practical difficulties of litigating two
cases at once. App. 969. But if the Court holds that the CodeIsFreeSpeech.com
publishers’ claims must proceed, Grewal cannot justify any abstention with his old
two-versus-one calculus. What marginal harm occurs if, given that Grewal must
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litigate the CodeIsFreeSpeech.com publishers’ claims, he must also litigate Defense
Distributed and SAF’s? Not much, and certainly not an “extraordinary” volume.
For these reasons, if the Court reverses as to the CodeIsFreeSpeech.com publishers
and holds that the district court must decide those claims, the Court should also
reverse as to Defense Distributed and SAF by holding that abstention as to just their
claims alone cannot be justified.
Alternatively, even if it were possible to justify a stay of just Distributed and
SAF’s claims, the decision below still must be completely reversed because the
district court never reached that holding. Judge Thompson’s only actual choice was
an all-or-nothing decision to stay the entire action; she never even considered
abstaining as to some parties and not others. So even if the latter were possible, the
Court would still need to order reconsideration of the request as to just Distributed
and SAF. See Sprint/United Mgmt. Co. v. Mendelsohn, 552 U.S. 379, 387 (2008).
IV.

The Court should reverse because Defense Distributed II does not
warrant abstention as to any Plaintiff.
The district court’s decision should also be reversed because the instant

action’s relationship to Defense Distributed II does not warrant abstention. Even if
the Court puts all of the Plaintiffs and claims “into the same hopper,” Doran, 422
U.S. at 929, the decision to abstain violates a litany of other legal rules that had to
be satisfied before abstention could occur.

Each of the following six faults

constitutes an independent ground for reversal as to all of the Plaintiffs.
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The lack of an “ongoing” prior action stops abstention.

The district court’s decision should be reversed because it contradicts a
threshold timing rule. The first-filed rule applies only if a prior action is “ongoing.”
But Defense Distributed II was not “ongoing” when the district court abstained and
is not “ongoing” now. For purposes of abstention, Defense Distributed II is over.
The first-filed abstention rule applies only if the instant action bears the
requisite relationship to a prior action that is “ongoing, not completed.” IFC
Interconsult, AG v. Safeguard Int’l Partners, 438 F.3d 298, 306 (3d Cir. 2006)
(quoting Bass v. Butler, 258 F.3d 176, 179 (3d Cir. 2001)). This rule considers an
action “completed” and not “ongoing” when it receives a final judgment with
preclusive effect. See id.; Bass, 258 F.3d 179. At that point, abstention law is
inoperative and courts can only “be considering issues of res judicata.” IFC
Interconsult, AG, 438 F.3d at 306; accord Bass, 258 F.3d 179.
Here, no “ongoing” prior action existed when the district court abstained and
no “ongoing” prior action exists now. The instant action began on February 20,
2019, App 7, and the ruling occurred on March 7, 2019, App. 3. Defense Distributed
II yielded a final judgment well before that, on January 30, 2019. See App. 3.
Importantly, the ongoing Fifth Circuit appeal has no effect on that final
judgment’s preclusive effect. The Defense Distributed II final judgment received
preclusive effect immediately and still has it—notwithstanding the appeal—because
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“preclusion is not affected by the fact that an appeal has been taken.” Wright &
Miller § 4432.

Thus, Defense Distributed II has been “completed” and not

“ongoing” ever since January 30, 2019.
For these reasons, the district court should have relegated Grewal’s arguments
about Defense Distributed II to the realm of a preclusion affirmative defense; they
had no role to play as threshold jurisdictional arguments. See IFC Interconsult, AG,
438 F.3d at 306; Bass, 258 F.3d 179. This error warrants reversal as to all Plaintiffs.
B.

The need to evaluate case parallels at present stops abstention.

The district court’s decision should be reversed because it contradicts another
timing rule. The first-filed rule applies only if an instant action and prior action are
truly duplicative currently. But the instant action and Defense Distributed II are not
duplicative currently, and Grewal’s hypothetical future forecasts do not suffice.
Abstention with the first-filed rule is not proper “just because there is the
potential that issues in the [first case] may arise in the [second case].” Kelly v.
Maxum Specialty Ins. Grp., 868 F.3d 274, 285 (3d Cir. 2017). Rather, the rule
applies only if sufficient duplication exists “at the time the federal court is deciding
whether to abstain.” Id. The inquiry “focuses on matters as they currently exist, not
as they could be modified.” Fru-Con Const. Corp. v. Controlled Air, Inc., 574 F.3d
527, 535 (8th Cir. 2009) (followed by Kelly); accord Fox v. Maulding, 16 F.3d 1079,
1081 (10th Cir. 1994) (followed by Kelly).
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Here, with the inquiry “focuse[d] on matters as they currently exist, not as
they could be modified,” Fru-Con Const. Corp., 574 F.3d at 535, sufficient
duplication is absent. Whereas Defense Distributed II’s appeal is about personal
jurisdiction, the instant action confronts the claims’ merits without any such
distraction. The issues actually being litigated are plainly distinct—not duplicative.
In a hypothetical future scenario, developments in Defense Distributed II
(namely, a reversal of the jurisdictional dismissal) might change this. But Kelly
establishes that abstention now is reversible error because “we cannot at this point
predict the course which that lawsuit will take.” Kelly, 868 F.3d at 287. For these
reasons, the district court’s second timing failure warrants reversal as to all Plaintiffs.
C.

Massive irreparable harm stops abstention.

Next, the district court’s decision should be reversed because, even when all
of the first-filed abstention rule’s main requirements are met, an equitable backstop
prevents it from exposing litigants to alleged irreparable harm or serious prejudice.
Grewal’s ongoing censorship of the Plaintiffs makes this a perfect case in point.
The first-filed abstention rule uses a variety of backstop rules to account for
the “various scenarios where, for equitable reasons, the presumption against
duplicative litigation might not apply.” Chavez, 836 F.3d 205. One of the backstop
rules is that, even when all other requirements are met, courts will not abstain if
doing so exposes the plaintiff to alleged irreparable harm or other serious prejudice.
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Supreme Court precedent has upheld this rule for decades. See, e.g., NOPSI
v. Council of the City of New Orleans, et al., 491 U.S. 350, 366 (1989) (“abstention
is not appropriate if the federal plaintiff will ‘suffer irreparable injury’ absent
equitable relief”); Ohio Civil Rights Com’n v. Dayton Christian Sch., Inc., 477 U.S.
619, 626 (1986) (abstention not appropriate if “an injunction is necessary to prevent
great and immediate irreparable injury”); Harman v. Forssenius, 380 U.S. 528, 537
(1965) (abstention unwarranted for “a claimed impairment of the fundamental civil
rights of a broad class of citizens”).
Accordingly, Third Circuit precedent has upheld the rule in the abstention
doctrine’s first-filed context regularly. See Chavez, 836 F.3d at 212-16 (“a court
exercising its discretion under the first-filed rule should be careful not to cause
unanticipated prejudice to the litigants before it’); Cutler v. Amber Green, 754 F.
App’x 96, 101 (3d Cir. 2018); Hessein v. Union County Prosecutors Office, 569 F.
App’x 99, 102 (3d Cir. 2014); Olde Disc. Corp. v. Tupman, 1 F.3d 202, 212 (3d Cir.
1993); Ford Motor Co. v. Ins. Com’r, 874 F.2d 926, 932 (3d Cir. 1989).
Here, the Plaintiffs are suffering massive irreparable harm of the highest
constitutional order.

The complaint, App. 7, and motion for a preliminary

injunction, App.103, show that Grewal’s censorship has both stopped Plaintiffs from
engaging in the constitutionally protected free speech Grewal has outlawed and
caused a nationwide chilling effect that further insults the Constitution. “The loss
41

Case: 19-3182

Document: 003113371062

Page: 54

Date Filed: 10/09/2019

of First Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury,” Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality
op.), and so does this unprecedented censorship regime’s further chilling effect, see
Dana’s R.R. Supply v. Atty. Gen., Flo., 807 F.3d 1235, 1241 (11th Cir. 2015).
Furthermore, abstention is especially inappropriate here because the conduct
causing the irreparable harm entails “successive” wrongdoing. Grewal did not just
violate the Constitution once in isolation. He has done so and intends to keep doing
so over and over again as part a programmatic effort. For the same reason that “three
successive prosecutions” causing irreparable harm sufficed to avoid abstention in
Wooley v. Maynard, 430 U.S. 705, 712 (1977), the repetitious harm of Grewal’s
ongoing civil and criminal censorship makes abstention exceedingly inappropriate.
By abstaining here, the district court vitiated Plaintiffs’ defense against this
unconstitutional regime. At least when the court in Texas avoided the merits, it did
not intend to maroon the controversy. Realizing the irreparable harms’ seriousness,
that court rightly anticipated an immediate suit against Grewal here, where
jurisdiction is undeniable. Yet the district court below refused to take up the mantle.
In these circumstances, even if the first-filed rule’s other requirements are
met, abstention cannot occur. This is the perfect example of a case in which
“abstention is not appropriate [because] the federal plaintiff will ‘suffer irreparable
injury’ absent equitable relief.” NOPSI, 491 U.S. at 366; see Susan B. Anthony List
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v. Driehaus, 573 U.S. 149, 167-68 (2014) (“denying prompt judicial review would
impose a substantial hardship on petitioners, forcing them to choose between
refraining from core political speech on the one hand, or engaging in that speech and
risking costly [civil] proceedings and criminal prosecution on the other”); Harman,
380 U.S. 528 (rejecting abstention because of the controversy’s “importance and
immediacy”—the “claimed impairment of the fundamental civil rights of a broad
class of citizens”—and the “delay inherent” in abstaining.”); Olde Discount Corp.
v. Tupman, 1 F.3d 202, 214 (3d Cir. 1993) (“delayed enforcement” of the plaintiffs’
federal rights “destroys the federal . . . right” itself); Plains All Am. Pipeline L.P. v.
Cook, 866 F.3d 534, 542 (3d Cir. 2017); Kiser v. Reitz, 765 F.3d 601, 607 (6th Cir.
2014); Care Comm. v. Arneson, 766 F.3d 774, 782 (8th Cir. 2014).
Importantly, this argument does not require Plaintiffs to establish that their
free speech claims will “ultimately prevail.” Zahl v. Harper, 282 F.3d 204, 210 (3d
Cir. 2002). The “appropriateness of abstention is predicated solely ‘upon the
significance of the federal interest invoked.’” Id. at 210; accord Ford Motor Co.,
874 F.2d at 935.

So while the Plaintiffs will, indeed, ultimately prevail, the

“significance of the federal interests invoked” is enough, on its own, to stop
abstention as a matter of law. The district court’s failure to respect this backstop
rule warrants reversal as to all Plaintiffs.
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The first-filed rule’s forum adequacy test is unmet.

The first-filed abstention rule turns not on a static timing test of which action
started first, but on a dynamic test of whether one action will clearly afford relief
more expeditiously and effectively than another. Although Defense Distributed II
was filed first, the action below can afford relief equally as well and should therefore
proceed without delay. The district court’s failure to adhere to this rule was error.
Kerotest Manufacturing Co. v. C-O-Two Fire Equipment Co., 189 F.2d 31 (3d
Cir. 1951) (en banc), aff’d, 342 U.S. 180 (1952), is the controlling precedent. Even
when two actions are truly duplicative, the so-called “first-filed” rule does not
mechanically prioritize the action that was filed first in time. Id. at 33-35. Rather,
the rule turns on whether one forum is clearly more adequate than another:
As we pointed out in the Westinghouse case the real question is not
whether ‘another suit’ has been ‘previously’ or ‘subsequently’ begun
between the parties but whether the relief sought can be ‘more
expeditiously and effectively afforded (in the other suit) than in the
[instant] declaratory proceeding.’ We adhere to that view.
Id. at 34-35 (citations omitted) (emphasis added).
If the merits were to be reached in both this action and Defense Distributed II,
Kerotest would treat the two cases as equally able to afford relief. Neither would be
more able to afford relief than the other and neither would trigger a stay of the other.
But of course, even though the plaintiffs in Defense Distributed II continue to assert
(now on appeal) that the merits should be reached there, that is not happening.
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In Defense Distributed II, Grewal chose to throw a jurisdictional wrench in
the works to evade meaningful scrutiny just a little bit longer. Having enjoyed that
tactic’s benefits, Grewal now must also suffer its detriments—namely, the inability
to establish that Defense Distributed II is clearly more able to afford relief than this
case. See Univ. of Md. at Balt. v. Peat Marwick Main & Co., 923 F.2d 265, 276 n.16
(3d Cir. 1991) (“there can be no possible basis for abstaining if the . . . court to which
the federal court defers lacks jurisdiction over the claim”).
No such maladies afflict the action below. Grewal cannot possibly dispute
personal jurisdiction at home, and on the merits, this action’s Section 1983 claims
present the constitutional challenges to Grewal’s censorship as squarely as any.
Here again, the current state of play controls. The question is not whether
Defense Distributed II is theoretically “capable of resolving the constitutional
issues”; the question is whether it is currently doing so on “the record before us” in
light of the case’s “pace,” what is “pending,” and whether the merits are
“languishing.” Niagara Mohawk Power Corp. v. Hudson River-Black River
Regulating Dist., 673 F.3d 84, 103 (2d Cir. 2012).
Thus, even if Defense Distributed II someday reaches the merits, it would only
be an equally sufficient forum and only be so then, in the future. It is not at a better
forum now, as is required to warrant a stay. See Kerotest, 189 F.2d 34-35.
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Mere parallelism does not justify abstention.

Federal courts cannot abstain from exercising jurisdiction merely because the
instant action parallels a predecessor. Doing so would prove too much by making
the exception swallow the rule. See Sprint Commcns., Inc. v. Jacobs, 571 U.S. 69,
81–82 (2013); accord Ryan v. Johnson, 115 F.3d 193, 198 (3d Cir. 1997).6
Grewal’s abstention argument runs headlong into this rule, in that he invokes
nothing but mere parallelism. Every real factor left to consider opposes abstention.
Convenience of the parties counsels against abstention here.

It favors

abstention only if the instant case is less convenient than the other action; where, as
here, the instant case is equally convenient or more convenient than the other action,
the convenience factor militates against abstention. See, e.g., Jackson-Platts, 727
F.3d at 1141.
The defendant’s domicile is another factor that counsels against abstention
here. See Crosley Corp. v. Hazeltine Corp., 122 F.2d 925, 930 (3d Cir. 1941). It
opposes abstention where, as in this case, “the defendant cannot be heard to complain

6

Likewise if the argument is repackaged as a matter of “inconvenience,” see All. of
Am. Insurers v. Cuomo, 854 F.2d 591, 603 (2d Cir. 1988) (it is always inconvenient
to litigate two actions instead of one; but the law does not deem that extraordinary),
or a matter of “piecemeal litigation,” see Nazario-Lugo v. Caribevision Holdings,
Inc., 670 F.3d 109, 116 (1st Cir. 2012) (they “trigger, at most, only routine risks
presenting no occasion to animate the piecemeal litigation factor”); Jackson-Platts
v. Gen. Elec. Capital Corp., 727 F.3d 1127, 1142 (11th Cir. 2013) (“[r]un of the mill
piecemeal litigation will not do.”).
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that the suit has been brought in the district of its domicile rather than in the district
where the plaintiff is located.” Id. at 930; see also Alliance of Am. Insurers, 854
F.2d at 604 (“Having argued for plaintiffs’ exclusion in the [predecessor] case,
defendants’ position that the [predecessor] litigation protects plaintiffs’ rights and
interests is somewhat disingenuous.”).
The plaintiffs’ identity is another factor that counsels against abstention. The
“first-filed” rule operates to protect a particular kind of litigant: “the party who first
brings a controversy into a court of competent jurisdiction.” Crosley, 122 F.3d. at
930. But Grewal did not “first bring[]” Defense Distributed II or this case; and he
denies that either court should exercise jurisdiction. The only parties to be credited
for having brought this controversy to a proper court are the Plaintiffs.
Next, gamesmanship considerations counsel against abstention. EEOC v.
University of Pennsylvania, 850 F.2d 969 (3d Cir. 1988), held that the first-filed rule
will not help a party trying to “circumvent” applicable substantive law and “preempt
an imminent [court action].” Id. at 977. That perfectly describes Grewal’s efforts
to avoid a Section 1983 injunction. When one was imminent in Defense Distributed
II, Grewal said that jurisdictional issues made a Section 1983 injunction impossible
for Texas courts to issue; but when one was “imminent” below, Grewal said to stop
because the court in Texas might do what he just said was impossible. Grewal’s use
of gamesmanship to avoid an injunction counsels against abstention. See id.
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An additional factor counseling against abstention was set forth in Emrick v.
Bethlehem Steel Corp., 624 F.2d 450 (3d Cir. 1980).

Emrick held that it is

“particularly inappropriate that we should defer to another court when the other court
has explicitly noted that deference is not necessary.” Id. at 454. So too here. Given
that the district court overseeing Defense Distributed II had no problem with the
Plaintiffs pursing the instant action—“Plaintiffs may pursue their claims in a court
of proper jurisdiction,” Defense Distributed II, Doc. 100 at 15 (Order of January 30,
2019)—the first-filed rule’s so-called “comity” concerns have no force at all.
The public interest is a final factor that counsels against abstention here. In
disputes about whether to exercise jurisdiction, the public interest comes from
statutes about the right to review, not judge-made doctrines of convenience. See In
re One2One Commc’ns, LLC, 805 F.3d 428, 437 (3d Cir. 2015). Here, public policy
opposes abstention because the Plaintiffs’ action occupies the heartland of both the
statute creating the cause of action, see 42 U.S.C. § 1983, and the statutes conferring
jurisdiction, see 28 U.S.C. § 1331; 28 U.S.C. § 1343.
In sum, this situation fails to present the kind of extraordinary circumstances
required by the first-filed abstention rule. Grewal’s arguments do not overcome the
district court’s virtually unflagging obligation to exercise the jurisdiction Congress
conferred upon it. This argument warrants reversal as to all Plaintiffs.
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The erroneous method of analysis requires reversal.

Each of the foregoing arguments proceeds on an important assumption: If the
district court had considered each of the legally relevant factors discussed above, it
would have had to reject Grewal’s abstention request.

But as the “Status

Conference” transcript shows, no such consideration occurred. Where, as here, a
district court fails to consider all of the relevant legal factors that guide discretion,
the erroneous method itself warrants reversal. See Timoney v. Upper Merion Twp.,
66 F. App’x 403, 406 (3d Cir. 2003) (reversed: district court “addressed summarily
at best only three of the six factors”); Bethlehem Contracting Co. v.
Lehrer/McGovern, Inc., 800 F.2d 325, 327-28 (2d Cir. 1986) (similar).
V.

Due process violations warrant reversal as to all Plaintiffs.
A “fundamental requirement of due process is the opportunity to be heard at

a meaningful time and in a meaningful manner.” Miller v. City of Philadelphia, 174
F.3d 368, 373 (3d Cir. 1999) (quoting Mathews v. Eldridge, 424 U.S. 319, 333
(1976)). Consequently, a “hearing which does not afford a meaningful opportunity
to be heard may be as fatal to due process as a denial of any hearing at all.”
Greenfield v. Villager Indus., Inc., 483 F.2d 824, 834 (3d Cir. 1973). In the same
way, “notice which is inadequate under the circumstances may be as fatal to due
process as no notice at all.” Id. The district court denied both here.
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First, the district court denied due process by making the stay decision without
giving Plaintiffs notice. Beforehand, both Grewal and the district court referred to
the event of March 7, 2019, as nothing but a “Status Conference.” App. 968
(Grewal’s March 3 letter); App. 974 (district court’s ECF notification); App. 975
(Grewal’s March 5 letter); App. 985 (transcript). It was not until the “Status
Conference” itself was well underway that Plaintiffs learned Grewal would be
presenting—and the district court would be entertaining—the stay argument’s
merits. See supra at 21-24. This litigation-by-surprise was error. See Griffin v.
Sheeran, No. 18-1862-CV, 2019 WL 1750921, at *2 (2d Cir. Apr. 16, 2019) (“the
District Court . . . acted outside the scope of its powers under the Federal Rules when
it converted SAS’s letter request for a conference into a motion”).
Second, the district court denied due process by making the stay decision
without affording the Plaintiffs an adequate opportunity to respond. Instead of
receiving a fair amount of time to marshal arguments and evidence, Plaintiffs were
forced to make an oral argument with no notice and were denied the opportunity to
supplement that argument with a written submission and evidence of any kind. See
App. 992-995 (district court denying Plaintiffs’ repeated request for the response
time supplied by standard rules); App. 1002-1003 (district court denying Plaintiffs’
request for “leave until the end of business tomorrow to file a response”). The court
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reached this outcome despite Plaintiffs having offered multiple reasonable
scheduling alternatives that would have accommodated all interests. App. 993-994.
Indeed, the district court essentially scoffed at the request for due process.
Judge Thompson said of “rules and following procedures” that, while “some people
call that due process,” she did not feel “in any way constrained to require motion
practice rules when a party seeks a stay”:
Well, you know, I have a lot of respect for the rules and following
procedures, and some people call that due process, but we function
very much as seems practical and fair and prompt and efficient. And so,
I don’t feel in any way constrained to require motion practice rules
when a party seeks a stay. And I’m confident that you could respond,
and I’d really like you to do so, as to why a stay in this case would be
unfair.
App. 995 (emphasis added). That disregard for procedural fairness constitutes plain
error. Stay decisions require the same due process as any other decision—especially
where, as here, they have the effect of putting litigants entirely out of court. These
procedural failings warrants reversal as to all Plaintiffs.
VI.

No matter what, the district court must decide the motion for a
preliminary injunction on its merits.
The district court’s denial of the Plaintiffs’ motion for a preliminary injunction

warrants reversal for two reasons. First, the denial must be reversed because it is
part and parcel of the decision to abstain. Since the decision to abstain must be
reversed for the reasons set forth above, so too must the associated denial of the
motion for a preliminary injunction.
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Second, and regardless of whether or not any stay is proper, the district court’s
denial of the Plaintiffs’ motion for a preliminary injunction should be reversed
because of Rolo v. General Development Corp., 949 F.2d 695 (3d Cir. 1991). There
the Court held that, even if a district court is right to stay an action, it cannot to do
so without first adjudicating a pending motion for a preliminary injunction on its
merits. Id. at 703-04. Rolo is on all fours. Its holding translates directly to this case:
[T]he record does not reflect that the district court gave any
consideration to the merits of the application for a preliminary
injunction or formulated any view as to whether the [Plaintiffs] will be
irreparably injured if pendente lite relief is not granted. Accordingly,
the issue before us is whether the district court abused its discretion
when it deferred consideration of the preliminary injunction
application for an indeterminate period in the face of affidavits tending
to show that irreparable injury would occur in the interim and when it
did so without considering whether that injury will in fact occur. Our
answer is in the affirmative. If a district court decides to stay
proceedings for an indeterminate period and a party has competent and
specific evidence tending to show that it will be unable to secure
effective relief when the stay is terminated, the party in such jeopardy,
in the absence of extraordinary circumstances, is entitled to have a
motion for pendente lite relief considered on its merits. It seems to us
that, in the absence of such circumstances, a denial of that consideration
is no less an abuse of discretion than it would be for a district court to
deny a motion for a preliminary injunction without consideration of its
merits on the ground that there will ultimately be a trial and the
desirability of injunctive relief can be considered at that time on the
basis of a fuller record.
. . . Because the district court did not address the merits of the
[Plaintiffs’] application and the defendants have not formally
responded to it, we will vacate the [order denying the preliminary
injunction] and remand with instructions that the district court address
the [Plaintiffs’] motion for a preliminary injunction without delay.
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Id. at 703-04 (emphasis added).
If anything, this case warrants reversal more than Rolo, which involved only
a prospect of future irreparable harm. See id. Here, in contrast, the irreparable harm
is happening now. Grewal’s censorship is inflicting irreparable constitutional harm
upon Defense Distributed, SAF, and the CodeIsFreeSpeech.com publishers today,
and has been doing so ever since they sought the preliminary injunction.
For these reasons, the Plaintiffs are entitled to an immediate ruling on the
merits of their motion for a preliminary injunction no matter what. See Rolo, 949
F.2d at 703

53

Case: 19-3182

Document: 003113371062

Page: 66

Date Filed: 10/09/2019

Conclusion
The Court should reverse the district court’s Order of March 7, 2019, Doc. 26,
and Order of August 28, 2019, Doc. 33, and render a judgment holding that the
district court should (1) exercise jurisdiction over this action immediately, and (2)
begin by deciding the motion for a preliminary injunction on its merits. This primary
request for relief is warranted by Argument Parts III.A, III.B, IV.A, IV.B, IV.C,
IV.D, IV.E, and VI. Alternatively—if the Court has rejected all of the primary
arguments seeking rendition—the Court should vacate the district court’s orders and
render a judgment holding that the district court must (1) reconsider the abstention
request by affording Plaintiffs due process and using the proper legal rules, and (2)
still begin by deciding the motion for a preliminary injunction on its merits. This
alternative request for relief is warranted by Argument Parts III.B, IV.F, V, and VI.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
DEFENSE DISTRIBUTED, SECOND
AMENDMENT FOUNDATION, INC.,
FIREARMS POLICY COALITION, INC.,
FIREARMS POLICY FOUNDATION,
CALGUNS FOUNDATION, CALIFORNIA
ASSOCIATION OF FEDERAL
FIREARMS LICENSEES, and BRANDON
COMBS,

Civ. No. 19-4753

ORDER

Plaintiffs,

v.
GURBIR GREWAL, ATTORNEY
GENERAL of the STATE of NEW JERSEY,
Defendant.

THOMPSON, U.S.D.J.
IT APPEARING that on July 29, 2018, Plaintiffs Defense Distributed and Second
Amendment Foundation, Inc. filed an action in the Western District of Texas seeking to enjoin
Defendant Gurbir S. Grewal, Attorney General of New Jersey, from enforcing N.J.S.A. § 2C:399(/)(2) (Civil Docket No. 18-637, ECF No. l); and it further
APPEARING that on January 30, 2019, the Western District of Texas dismissed that
action because the court lacked personal jurisdiction over Defendant Gurbir S. Grewal, Attorney
General of New Jersey (Civil Docket No. 18-637, ECF No. 100); and it further
APPEARING that on February 5, 2019, Plaintiffs Defense Distributed and Second
Amendment Foundation, Inc., among others, filed an action in this Court seeking to enjoin
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Defendant Gurbir S. Grewal, Attorney General of New Jersey, from enforcing N.J.S.A. § 2C:399(/)(2) (ECF No. 1.); and it further
APPEARING that on February 27, 2019, Plaintiffs Defense Distributed and Second
Amendment Foundation, Inc. filed a Motion to Amend Judgment in the Western District of
Texas as to Defendant Gurbir S. Grewal, Attorney General of New Jersey (Civil Docket No. 18637, ECF No. 102); and it further
APPEARING that on March 3, 2019, Defendant Gurbir S. Grewal, Attorney General of
New Jersey, seeks an order for this Court to stay this action pending resolution of the action in
the Western District of Texas (ECF No. 20); and it further
APPEARING that on March 7, 2019, counsel for Plaintiffs, Charles Flores and Daniel
Schmutter, and counsel for Defendant, Melissa Medoway and Glenn Moramarco, participated in
a conference with the Court wherein Plaintiffs opposed the requested stay (ECF No. 25);
IT IS on this 7th day of March, 2019,
ORDERED that all proceedings in this action are STA YED until the action in the
Western District of Texas (Civil Docket No. 18-637) is resolved and no other motions for relief
and/or appeals are viable.
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