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INTRODUCTION 
�

The Pittsburgh City Council carefully crafted three ordinances that would both 

increase safety for its residents and comply with the Commonwealth’s firearms 

preemption laws. Those preemption statutes, by their plain language, constrain but do 

not eliminate the City’s ability to regulate firearms and ammunition. Only four 

categories of regulation—ownership, possession, transfer, and transportation of 

firearms—are preempted. And the City’s Ordinances were crafted to not touch upon 

these categories. The City heeded the statutory text and it asks this Court to do the 

same.  

The Plaintiffs’ response is a scattershot. They begin their brief with a series of 

red-herring quotations to statements made by City elected officials about prior, 

unenacted versions of the Ordinances at issue in this appeal. The Plaintiffs wait until 

the end of their “facts” section to acknowledge that the ordinances were twice amended 

and narrowed. The amendments addressed the preemption issues.  

The Plaintiffs’ primary arguments are likewise unpersuasive. First, they argue that 

a home rule municipality needs a specific grant of legislative authority to regulate 

firearms, ignoring clear Pennsylvania law that home rule municipalities have plenary 

authority to regulate absent preemption. Second, as to preemption, Plaintiffs have no 

cogent argument about the preemption clauses’ text, which is the cornerstone of 

statutory interpretation. Instead, they resort to one out-of-context line from a 
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Pennsylvania Supreme Court case and a host of other extra-textual sources. But that 

cannot sustain their arguments as to express or implied field preemption. Third, they 

rehash meritless procedural arguments that the lower court unsurprisingly did not adopt 

or even address. Finally, they argue that they have standing to challenge the ERPO 

provision. But the City demonstrated that Plaintiffs are not injured or currently 

impacted by the provision, and their status as taxpayers does not confer standing. The 

City, therefore, respectfully requests that the Court reverse the trial court’s decision 

invalidating the Ordinances. 

ARGUMENT 
 

I.� The City Has Home Rule Authority and Statutorily Granted Express 
Authority to Regulate Firearms.  

�
As explained at length in the City’s Opening Brief (“Opening Br.”) at 19-25, the 

City’s power to pass the Ordinances comes from two sources: (1) constitutionally 

delegated home rule authority that allows the City to regulate for public safety, and (2) 

the General Assembly’s express grants of municipal power to prevent unnecessary 

discharge of firearms. The City’s home rule authority stems from Pennsylvania’s 

Constitution, which provides that “[a] municipality which has a home rule charter may 

exercise any power or perform any function not denied by this Constitution, by its home 

rule charter or by the General Assembly at any time.” Pa. Const. art. IX, § 2.  

The Plaintiffs misapprehend the nature of home rule. They argue that (1) “no 

law grants or otherwise confers the Council with power to enact the” Ordinances and 
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(2) “a home rule charter does not provide the City of Pittsburgh with the power to 

regulate firearms and ammunition.” Brief of Appellees in Opposition (“Opp.”) at 8-9, 

52. Neither the General Assembly nor the City’s charter need to provide express 

authority for the City to regulate in an area.   

The core of home rule is municipal self-governance: “any power that the General 

Assembly d[oes] not forbid [i]s now extended to any municipality that—like the City of 

Pittsburgh—adopted home rule.” Pennsylvania Rest. and Lodging Ass’n v. City of Pittsburgh, 

211 A.3d 810, 816 (Pa. 2019). The City’s charter, which grants it “all home rule powers,” 

R. 316a, gives Pittsburgh all of the authority it needs to pass the Ordinances. The City 

may “‘legislate concerning municipal governance without express statutory warrant for 

each new ordinance’” as long as it does so “without running afoul of the Pennsylvania 

Constitution or state statutory law.” Penn. Restaurant and Lodging, 211 A.3d at 816 

(quoting City of Philadelphia v. Schweiker, 858 A.2d 75, 84 (Pa. 2004)). Therefore, contrary 

to the Plaintiffs’ argument, the City does not need an express grant of power from the 

Legislature to regulate for the good of its citizens. The actual inquiry, rather, is whether 

the Commonwealth’s Constitution or General Assembly divested the City of such 

power. As explained in the City’s Opening Brief and below, they do not.  

Even if home-rule power was not enough (it is), the City has express authority 

under two statutes to regulate to “prevent” unnecessary use of firearms. The first statute 

gives Pittsburgh express authority “to regulate, prevent and punish the discharge of 

firearms . . . in the streets, lots, grounds, alleys, or in the vicinity of any buildings” in the 
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municipality. 53 P.S. § 23131. The second confers the power “to regulate or to prohibit 

and prevent . . . the unnecessary firing and discharge of firearms in or into the highways 

and other public places . . . .” 53 P.S. § 3703.  

The Plaintiffs misconstrue the reach of these two affirmative grants of authority, 

arguing that the statutes only allow municipalities to punish unnecessary discharge, not 

regulate it. Opp. at 12-13. But the Plaintiffs fail to appreciate that the affirmative grants 

permit the City to regulate to “prevent” the unnecessary discharge of firearms. The City 

can regulate in ways that will stop discharge from happening in the first place, so long 

as this regulation complies with the preemption statutes. The City thus has the authority 

under these affirmative grants of power to regulate more than just the “discharge” of 

guns “in the streets, lots, grounds, alleys, or in the vicinity of any buildings,” contrary 

to the Plaintiffs argument. 53 P.S. § 23131.1 While the City could act on its home-rule 

authority alone, the fact that the General Assembly specifically authorized the City to 

act to prevent unnecessary discharge demonstrates that it views cities as having a role 

in the overall regulation of firearms—making the City’s authority even clearer. See also 

infra Section II(D).   

�
1 The two ordinances regulating “use” of LCMs and Assault Weapons limit their 

regulation to “public place[s],” defined as “streets, parks, open spaces, public buildings, 
public accommodations, businesses and other locations to which the general public has 
a right to resort.” AW §§ 1102.02(B); LCM § 1104.03(C); 1104.02(B). This tracks the 
language of the affirmative grants of authority which grant the City the authority to 
regulate “in the streets, lots, grounds, alleys, or in the vicinity of any buildings,” 53 P.S. 
§ 23131, “highways and other public places,” 53 P.S. § 3703.  
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The City’s home rule charter and the affirmative grants of authority supply the 

City with ample power to pass the Ordinances—and that power is “not lightly intruded 

upon.” Nutter v. Dougherty, 938 A.2d 401, 414 (Pa. 2007). In exercising this authority, the 

City is entitled to the benefit of the doubt: courts must “resolve ambiguities in favor of 

the municipality.” Delaware Cty. v. Middletown Twp., 511 A.2d 811, 813 (Pa. 1986). The 

Plaintiffs’ and trial court’s failures to apply the appropriate presumptions led their 

analysis down the wrong path. The Ordinances are presumed “valid” unless 

unambiguously preempted. Id. And these narrowly tailored Ordinances are not 

preempted.2 

II.� The City’s Firearms Ordinances Are Not Preempted. 
�

A.�The Plaintiffs’ argument that § 6120 and § 2962 expressly preempt the 
Ordinances requires adding words to the statutes that do not exist. 

 
The first step in interpreting a statute is to examine its plain language. Penn. 

Restaurant and Lodging, 211 A.3d at 822. Yet the Plaintiffs do not address the language 

of the preemption statutes until page 20 of their brief. And they dedicate only one 

�
2 The Plaintiffs argue that the rule of lenity—a criminal law doctrine—applies to 

rebut the principle that ambiguities are resolved in favor of municipalities. The 
Ordinances, however, are civil not criminal. See Commonwealth v. Whiteford, 884 A.2d 364, 
367 (Pa. Commw. Ct. 2005) (“[Because the [Municipal] Code does not provide for 
imprisonment in lieu of payment of a fine, the violations charged were civil in nature 
and should have been processed in accordance with the applicable civil rules.”); City of 
Philadelphia v. Kenny, 369 A.2d 1343, 1348 (Pa. Commw. Ct. 1977) (“[T]he prosecution 
for violation of a municipal ordinance is procedurally a civil case.”). And Plaintiffs own 
authority explains that the rule of lenity only applies to laws with “criminal 
applications.” United States v. Thompson/Ctr. Arms Co., 504 U.S. 505, 517 (1992). 
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paragraph to it, asserting the conclusion that “it cannot be disputed that the General 

Assembly has specifically prohibited all local government authority in relation to the 

ownership, possession, transfer and transportation of firearms and ammunition.” Opp. at 20-

21 (emphasis added). But they fail to grapple with the City’s central argument: that the 

Ordinances do not intrude upon the “ownership, possession, transfer and transportation 

of firearms and ammunition”—the sole preempted categories. And therefore the 

Ordinances are not preempted. 

The Plaintiffs do not refute the City’s argument that the Ordinances are limited 

to regulating “use” and “storage,” and thus the trial court’s conclusion that they are 

preempted requires adding words to the preemption statutes that do not exist. When 

that language is clear, as here, the inquiry “begins and ends with the plain language of 

the statute,” as courts have no power to “add words” or expand a statute’s “scope and 

operation” through the guise of statutory interpretation. Penn. Restaurant and Lodging, 

211 A.3d at 822; Commonwealth v. Segida, 985 A.2d 871, 875 (Pa. 2009). The plain text of 

these statutes is clear: they preempt four categories of firearms regulation: (1) 

ownership; (2) possession; (3) transfer and (4) transportation. See Ortiz v. Commonwealth, 

681 A.2d 152, 155 (Pa. 1996) (“[T]he General Assembly has denied all municipalities 

the power to regulate the ownership, possession, transfer or [transportation] of 

firearms.”).  

The Legislature did not say that firearm “use,” “storage,” or any other types of 

firearm regulation outside of these four categories are preempted. It certainly could 



 7 

have and the “inclusion of a specific matter in a statute implies the exclusion of other 

matters.” Atcovitz v. Gulph Mills Tennis Club, Inc., 812 A.2d 1218, 1223 (Pa. 2002).3 Thus, 

while the Plaintiffs agree—as they must—that the legislature has preempted only the 

ownership, possession, transfer, and transportation of firearms, they must also agree 

that outside of those four categories the City has authority to regulate firearms. Any 

other reading violates the plain text. 

Failing to find a textual basis why “use” ordinances are preempted, the Plaintiffs 

misconstrue case law. The Plaintiffs argue that the courts have already ruled that “use” 

ordinances are preempted. That is not so. As explained in the City’s opening brief, prior 

cases addressed ordinances that regulated the ownership, possession, transportation, or 

transfer in addition to “use.” The courts did not, however, in any of these cases consider 

whether the “use” limitations could be severed from the other provisions or whether 

regulating only “use” was permissible. See Opening Brief at 29-30 n.5. Those cases thus 

do not, as the Plaintiffs claim, stand for the proposition that “use” has been preempted 

by the legislature. 

The Plaintiffs also argue that the Child Access Provision—which imposes a fine 

if a “minor gains access to and uses the Firearm” if the custodian knew or should have 

known that a minor was “likely to gain access” to it—regulates “possession” and 

“transfer.” Opp. 17-18. But this provision only applies if the irresponsible storage of a 

�
3 The City catalogued in its opening brief (at 27, 30-31) numerous jurisdictions 

that expressly preempt the regulation of firearms “use” and “storage.”  
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firearm results in its “use” by a minor. It is not the minor possessing or taking custody 

of the weapon that is regulated—it is the minor’s “use” of that weapon, and this at most 

affects a firearm owner’s “storage” of her weapon. “Use” and “storage” of firearms are 

categories of regulations that are not preempted by the statutes. Neither the Plaintiffs 

nor the trial court can add them. 

The text here is clear: state preemption only extends to the “ownership, 

possession, transportation, and transfer” of firearms, not to “use” and “storage.” When 

the text is clear, a court’s “inquiry begins and ends with the plain language of the 

statute.” Penn. Restaurant and Lodging, 211 A.3d at 822. To adhere to the text, the trial 

court’s atextual decision must be reversed.4  

B.�The Plaintiffs’ preemption argument mistakenly rests on a single out-of-
context quotation from Ortiz. 

�
Without recourse to text, the Plaintiffs rely on Ortiz v. Commonwealth for much 

more than it is. 681 A.2d 152 (Pa. 1996). Invoking Ortiz about two dozen times, the 

Plaintiffs make at least three separate errors in interpreting the case. They argue: (1) that 

the Pittsburgh ordinance at issue in Ortiz was similar to the City’s ordinances here, (2) 

that Ortiz holds that the Commonwealth’s constitution creates field preemption, and 

�
4 The Plaintiffs contend that the Ordinances’ self-defense provisions are 

inadequate, Opp. at 32-33, but they never pled a claim related to the Plaintiffs’ ability 
to defend themselves. Regardless, two of the Ordinances contain self-defense 
provisions. AW § 1102.04(B); LCM § 1104.05(B).  
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(3) that the General Assembly has accepted Ortiz as standing for their erroneous field 

preemption proposition. All of these contentions are wrong.  

Ortiz considered whether local home-rule governments could pass ordinances 

that “regulate the ownership of so-called assault weapons” despite the state’s then newly 

modified preemption statute—§ 6120. Id. at 154-55. Critically, the assault weapons ban 

in Ortiz “undisputed[ly]” fell within the scope of § 6120, but Philadelphia and Pittsburgh 

challenged the validity of § 6120. Id. at 154 The cities argued that the Legislature had no 

power whatsoever to pass a firearm preemption statute because a home-rule 

municipality could not be deprived of its ability to protect its citizens from violence. Id. 

at 155-56. That alone was at issue. The Court reasoned that because firearm ownership 

is constitutionally protected, firearm legislation is a proper subject of statewide 

legislation and, as the Plaintiffs oft-quote, “the General Assembly, not city councils, is 

the proper forum” for regulation regarding “ownership of firearms.” Id. at 156. In 

context, Ortiz stands for the proposition—not at issue here—that the Commonwealth’s 

firearm preemption statutes are valid. The Plaintiffs would like it to stand for the idea 

that city halls can never touch firearms, but it doesn’t.  

The Plaintiffs’ first error is asserting that Ortiz invalidated an ordinance that was 

“substantially similar, and in many regards identical” to the Ordinances here. Opp. at 

16. Not so. The Pittsburgh ordinance in Ortiz stated that “[n]o person shall own, use, 

possess, or transfer” any assault weapon. R. 887 (emphasis added). It was undisputed that 

the ordinance intruded upon the preempted categories. In stark contrast, the 
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Ordinances here that regulate LCMs and assault weapons prohibit only their “use” in 

“public place[s].” AW § 1102.02(A); LCM § 1104.03(A). And “use” expressly excludes 

“possession, ownership, transportation, and transfer.” AW § 1102.02(B); LCM 

§ 1104.03(B). The Assault Weapon and LCM Ordinances here thus avoid preemption. 

Nor is there merit to Plaintiffs’ argument that if the regulation of “use” in Ortiz 

were lawful the Court would have “merely severed the unlawful provisions and allowed 

the ‘use’ portion to remain.” Opp. at 15. The severability provision in that ordinance 

(unlike here) did not allow for severing single words or phrases—like “use”—but 

required severing the entire provision together. See R.889. Unsurprisingly, then, no party 

even argued that the ordinance should be severed to leave the “use” regulation in effect. 

The upshot: Ortiz provides no rule of law as to “use” ordinances, and this Court should 

reject Plaintiffs’ argument that, contrary to the plain text of the statutes, Ortiz holds that 

“use” ordinances are preempted. 

Second, Plaintiffs further overreach by arguing that Ortiz establishes field 

preemption, and, in particular, that Ortiz held that Pennsylvania’s Constitution displaces 

all local regulation related to firearms. Opp. at 11. Ortiz mentioned the Pennsylvania 

Constitution in holding that the Commonwealth could preempt local firearm 

regulation; it did not hold that the Constitution mandates field preemption. Specifically, 

in rejecting the cities’ argument that the General Assembly could not preempt any local 

firearm regulation, the Court noted that Article 1, Section 21 of the Pennsylvania 

Constitution speaks to the right to “bear arms.” Id. at 156. From that, the Court 
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reasoned that “[b]ecause the ownership of firearms is constitutionally protected, its 

regulation is a matter of statewide concern,” and not just “an irreducible ingredient of 

constitutionally protected Home Rule” as the cities argued. Id. at 156-57. Thus, the state 

had the power to pass § 6120. Id.  

Nowhere in Ortiz does the Court state or imply that Article 1, Section 21 creates 

a rule of preemption by itself that transcends the four categories in § 6120. The 

Constitution states: “The right of the citizens to bear arms in defense of themselves and 

the State shall not be questioned.” Pa. Const. art. I, § 21. It says nothing of state 

preemption of firearms regulations, though it could have. Compare e.g., New Mexico 

Const. art. II, § 6 (“No municipality or county shall regulate, in any way, an incident of 

the right to keep and bear arms.”). While Pennsylvania’s Constitution speaks to the 

“right” to “bear arms,” that right that “is not unlimited” and “may be restricted in the 

exercise of police power for the good order of society and protection of citizens.” 

R.H.S. v. Allegheny Cty. Dep’t of Human Servs., Office of Mental Health, 936 A.2d 1218, 1229 

(Pa. Commw. Ct. 2007). 

The Plaintiffs can point to no reasoned analysis in Ortiz holding that the 

constitution or the General Assembly preempted the entire field of firearms regulation, 

so they resort to repeatedly relying on a single out-of-context clause of a sentence (“not 

city councils”). Opp. at 11, 17, 19, 23, 25. That cannot—and does not—sustain the 

weight of field preemption. Ortiz was about the state’s (not the city’s) authority to 

regulate firearms. Years after Ortiz, the Pennsylvania Supreme Court recognized that 



 12 

“the General Assembly has evidenced a clear intent to totally preempt local regulation 

in only three areas”—and firearms is not one of them. Hoffman Min. Co. v. Zoning Hearing 

Bd. of Adams Twp., Cambria Cty., 32 A.3d 587, 593 (Pa. 2011). The import is clear: Ortiz 

did not establish field preemption.  

Lastly, the Plaintiffs’ overreading of Ortiz undercuts another of its arguments: 

that the legislature’s failure to amend § 6120 after the Ortiz decision “creates a 

presumption that [the Supreme Court’s] interpretation was in accord with the legislative 

intendment.” Commonwealth v. Wanamaker, 450 Pa. 77, 89 (Pa. 1972); Opp. at 11-12. The 

Plaintiffs want to use legislative silence as (somehow) demonstrating a ratification of 

the Ortiz dicta that the legislature and not city councils “is the proper forum” for firearm 

regulation. The Wanamaker doctrine, however, has no force when the Pennsylvania 

Supreme Court has not given any authoritative construction to the statute. There is no 

reason that the General Assembly would respond to Ortiz when the Pennsylvania 

Supreme Court upheld the validity of § 6120 from the cities’ attack, and when the Court 

did not opine on the scope of preemption because it was not at issue. Wanamaker does 

not mean that the legislature ratifies sub silencio every statement of dicta. It is untenable 

to pretend that the legislature is aware of, agrees with, or must act on each statement 

made by a court even if it is not controlling. That is not the law. 
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C.�The plaintiffs’ reliance on pre- and post-enactment legislative history is 
misplaced. 

�
Further avoiding the text of the preemption statutes, the Plaintiffs next resort to 

pre- and post- enactment legislative history. These sources have no relevance here 

because “[w]hen the words of a statute are clear and free from all ambiguity, the letter 

of it is not to be disregarded under the pretext of pursuing its spirit.” 1 Pa.C.S. § 1921(b). 

And here the statutory language is exactingly clear: preemption is limited to “ownership, 

possession, transfer or transportation of firearms, ammunition, or ammunition 

components.” 18 Pa.C.S. § 6120(a); see also 53 Pa.C.S. § 2962(g).  

Even if it were proper to consider, the pre-enactment legislative history cited by 

the Plaintiffs sheds no light on the meaning of the plain text. The Plaintiffs cite at length 

various passages from the legislative history. Opp. at 26. The Court should be wary of 

taking these statements as controlling: “[F]inal language of the legislation may reflect 

hard-fought compromises.” Bd. of Governors of Fed. Reserve Sys. v. Dimension Fin. Corp., 474 

U.S. 361, 374 (1986). Relying on a few statements from legislators “at the expense of 

the terms of the statute itself takes no account of the processes of compromise and, in 

the end, prevents the effectuation of congressional intent.” Id. Moreover, Plaintiffs cite 

to statements of § 6120’s opponents, which are not a dispassionate interpretation of the 

text. “The fears and doubts of the opposition are no authoritative guide to the 

construction of legislation.” Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 394 

(1951).  
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Finally, even if legislative history were to be consulted, it does not paint the 

picture Plaintiffs suggest. A prior version of the law that became § 6120 stated that it 

would “occupy the ‘whole field’ of regulating the transfer, ownership, possession and 

transportation of firearms.” Clarke v. House of Representatives of Commonwealth, 957 A.2d 

361, 368 (Pa. Commw. Ct. 2008) (Smith-Ribner, J., dissenting). The final, enacted 

version removes the words “whole field,” thereby narrowing its preemptive scope. The 

General Assembly thus knew how to create field preemption but chose not to do so. 

This Court, however, need not enter this thicket: “[L]egislative history is not to be 

consulted where, as here, the statute is explicit.” Commonwealth v. Lynn, 114 A.3d 796, 

827 (Pa. 2015).  

Neither should this Court resort to “a review of the oxymoronic subsequent 

legislative history.” Id. The Plaintiffs dedicate over four pages to listing bills considered 

and rejected by the General Assembly related to firearms after the preemption statutes’ 

enactments. Opp. at 27-32. But “to hold that subsequently drafted amendatory 

legislation . . . can somehow demonstrate a legislative intent as to the previously enacted 

legislation . . . would be to hold that legislators in a subsequent legislative session could 

be permitted to indicate the legislative intent of legislators at a prior legislative session.” 

Id. (quoting Axe Science Corp. v. Commonwealth, 293 A.2d 617, 620 (Pa. Commw. Ct. 

1972)). Subsequently introduced legislation sheds no light on the meaning of text—it 

simply shows what later deliberative bodies considered. That is why the Court “cannot 
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avoid the plain language by relying on a subsequent amendment,” particularly when the 

amendments are not passed. Id.  

D.�The State has not so comprehensively regulated the sphere of firearms 
preemption so as to implicitly occupy the field.  

�
In a final bid to extend the firearms preemption laws beyond their text, Plaintiffs 

argue that the comprehensive statutory scheme implies that the General Assembly 

preempted the field. Opp. at 21-25. But it misperceives the relevant field preemption 

precedents. As highlighted in the City’s Opening Brief (at 35-40), the Pennsylvania 

Supreme Court has identified only three areas of field preemption: “alcoholic beverages, 

anthracite strip mining, and banking”—not firearms. Hoffman Min. Co. 32 A.3d at 593.  

The Plaintiffs’ attempt to avoid Hoffman Mining by suggesting that the firearm 

preemption statutes “constitute ‘express preemption,’” and thus would not be 

mentioned as an example of “field preemption.” Opp. at 18. But they misunderstand 

“field preemption,” which “may or may not [derive from] an express preemption 

clause.” Hoffman Min. Co. 32 A.3d at 594. When the Pennsylvania Supreme Court stated 

that it found field preemption in only three areas, it included cases where field 

preemption came from an express preemption clause. See id. at 636 (Castille, C.J. 

Concurring) (citing Harris-Walsh, Inc. v. Borough of Dickson City, 216 A.2d 329, 334-36 (Pa. 

1966) (field preempted in anthracite strip mining based on statute stating ““all coal 

stripping operations coming within the provisions of this act shall be under the exclusive 

jurisdiction of the department . . . .” (emphasis in original))).  
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Had the General Assembly intended to preempt the entire field of firearms 

regulation, the “wording of the [preemption statutes] would surely have reflected such 

an intent.” Id. at 606. While “the existence of an express preemption clause does not 

preclude an implied preemption analysis, [] it may support the inference that no implied 

preemption exists.” Id. at 601 (quoting Cellucci v. Gen. Motors Corp, 706 A.2d 806, 809 (Pa. 

1998) (emphasis added). This is because the “best indication of legislative intent” is to 

examine the “plain language” of the statute, which the Plaintiffs ignore. E.D.B. ex rel. 

D.B.  v. Clair, 987 A.2d 681, 684 (Pa. 2009). Here, the legislature’s choice in both § 6120 

and § 2962(g) to limit preemption to the “ownership, possession, transfer or 

transportation” of firearms and ammunition strongly suggests that preemption extends 

no further and should not be implied as preempting the field. 

The Plaintiffs also misrepresent the overall statutory scheme. True, the UFA 

contains many regulations of firearms. But “the mere fact that the General Assembly 

has enacted legislation in a field”—or even extensive legislation—“does not lead to the 

presumption that the state has precluded all local enactments in that field.” Hoffman 

Min. Co. 32 A.3d at 593. That is particularly true here because the General Assembly 

also passed 53 P.S. § 23131 and 53 P.S. § 3703, which grant Pittsburgh power to “to 

regulate” to “prevent” “the unnecessary firing and discharge of firearms.” These two 

statutes are in pari materia with the UFA—i.e., “[o]n the same subject,” In Pari Materia, 

Black’s Law Dictionary (11th ed. 2019)—and thus should be treated “as one statute.” 1 

Pa.C.S. § 1932(b).  
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The Plaintiffs mistakenly argue that these grants of authority to the City were 

repealed by implication when the General Assembly passed the firearm preemption 

statutes: 18 Pa.C.S. § 6120(a) and 53 Pa.C.S. § 2962(g). Because the preemption statutes 

were passed later in time, the Plaintiffs argue that the new enactments supersede the 

City’s affirmative grants of power. Opp. at 10-11. This is wrong. “[R]epeal by 

implication is carefully avoided by the courts.” Carroll v. Ringgold Educ. Ass’n, 680 A.2d 

1137, 1142 (Pa. 1996). And the doctrine is only applicable if “two or more statutes 

enacted finally by different General Assemblies are irreconcilable.” 1 Pa.C.S. § 1936 

(emphasis added). Courts are, moreover, “obliged to construe the [statutes] in harmony, 

if possible, so as to give effect to both.” In re Borough of Downingtown, 161 A.3d 844, 871 

(Pa. 2017).  

As explained in the City’s Opening Brief (and ignored in the Plaintiffs’ 

Opposition) the Court can and must give effect to both sets of statues. Opening Br. at 

24-25, 39. The firearm preemption statutes, by their plain text, preempt only certain 

categories of firearm regulations: “ownership, possession, transfer [and] transportation” 

of “firearms, ammunition or ammunition components.” 18 Pa.C.S. § 6120(a); 53 Pa.C.S. 

§ 2962(g).5 The affirmative grants of authority, by contrast, do not necessarily touch 

�
5 Similarly, the Plaintiffs reliance on 1 Pa.C.S.§ 1971(b) is misplaced. That statute 

provides that “[w]henever a general statute purports to establish a uniform and 
mandatory system covering a class of subjects, such statute shall be construed to supply 
and therefore to repeal pre-existing local or special statutes on the same class of 
subjects.” 1 Pa.C.S.§ 1971(b); Opp. at 11. This begs the question: does the UFA 
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upon these four categories. They permit a different sort of firearms regulation that is 

geared toward “prevent[ing]” the “discharge of firearms” in “public places.” 53 P.S. § 

3703; 53 P.S. § 23131. Preventing discharge of firearms in public places does not need 

to intrude upon the ownership, possession, transfer, or transportation of firearms—as 

exemplified by the City’s Ordinances here—so it can operate without offending the 

preemption statutes. Because these statutes can be reconciled, they are not repealed by 

implication.  

By erroneously declaring these statutes “repealed” without analysis of whether 

they can be reconciled with the UFA, the Plaintiffs fail to engage with the entire statutory 

scheme. The General Assembly has divested the City of some power to regulate 

firearms—but so too has it granted the City power to regulate in the area. Field 

preemption is thus antithetical to the statutory scheme as a whole. See Waste Mgmt. of 

Pa., Inc. v. Commonwealth, Dep’t of Envtl. Prot., 107 A.3d 273, 280 (Pa. Commw. Ct. 2015) 

(“Field preemption is not applicable because counties and municipalities have roles in 

implementing [the recycling Act’s] goals and purposes.”); see also Municipal Control 

Over Hunting, 17 Op. Att’y Gen. 64 Pa. D. & C.2d 233, 236–37, 1974 WL 377832 

(1974) (“It appears clear from [53 PS §§ 23131, 3703, 37403(26)] that most cities are 

given the right to control to a certain extent the discharge of weapons subject to 

�
“purport[] to establish a uniform and mandatory system covering” all aspects of firearm 
regulation? As explained herein, it does not.  
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prevailing State law.”). The General Assembly did not, therefore, “clearly evidence” an 

intent to preempt the field. Hoffman Min., 32 A.3d at 593. 

III.� The Plaintiffs’ Alternative Bases for Affirmance Lack Merit.  
�

The Plaintiffs rehash two procedural arguments relating to the City Council’s 

rules and the City’s authority to create fines that were not considered or decided by the 

trial court. Without citation, the Plaintiffs claim that the City’s contrary arguments were 

waived. Opp. at 47. Not so. The City’s second footnote addressed these arguments, see 

Opening Br. at 16, and the City did not need to raise these issues because they were not 

addressed by the court below. See Ronald Cab, Inc. v. Pa. Pub. Util. Comm’n, 76 A.3d 74, 

80 (Pa. Commw. Ct. 2013); Lanard & Axilbund, Inc. v. Muscara, 575 A.2d 615, 619-20 

(Pa. Super. Ct. 1990).  Neither argument, moreover, has any merit.6    

A.�The Plaintiffs’ claim that the city council violated its internal rules of 
procedure is a non-justiciable political question. 

 
The Plaintiffs argue that the Ordinances are void because the City Council failed 

to follow two of its technical internal operating rules—(1) the Ordinances were “not 

introduced by a Member of City Council, but rather, by the City Clerk” and (2) that 

there was no “history and fiscal impact” statement presented to the Council. Opp. at 

47-48.  

�
6 The Plaintiffs make the same incorrect waiver argument about what they term 

“absolute preemption,” which they claim stems from Pennsylvania’s Constitution. This 
argument, too, was not considered by the trial court, and as explained supra at Section 
II(B), has no merit.  
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Controlling precedent disposes of this argument. “[T]he issue of whether City 

Council violated its own internal rules is a non-justiciable political question.” Blackwell 

v. City of Philadelphia, 684 A.2d 1068, 1073 (Pa. 1996). Like the Philadelphia City Council 

rules at issue in Blackwell, Pittsburgh’s City Council adopts rules “for the government of 

council.” R. 322a. These are internal rules of procedure for the legislative body to self-

govern—if there was a violation of these rules, “it is up to City Council, and not [a] 

Court, to provide the remedy.” Blackwell, 684 A.2d at 1073. To allow a court to 

adjudicate this dispute “would improperly result in judicial interference in the 

legislature’s conduct of its own internal affairs without expressing the ‘proper respect 

due to a coordinate branch of the government.’” Id.     

B.�The City may create fines in excess of $300.  
 

The Plaintiffs also argue that the Ordinances violate the limits on the dollar 

amount of fines in the Second Class City Code because the Ordinances’ maximum fines 

($1,000 per offense) are greater than the amount permitted in the Code ($300 per-

offense). Opp. at at 48-49; see also Act of March 7, 1901, P.L. 20, as amended, 53 P.S. 

§§ 23101 et seq. See 53 P.S. § 23158 ($300 per-offense fine limit); 53 P.S. § 24586 ($100 

per offense fine limit for unhealthful conditions). But because, since 1974, Pittsburgh 

has been “a home-rule municipality, the municipal code’s limitations d[o] not apply to 

it.” Penn. Restaurant and Lodging, 211 A.3d at 825; Delaware Cty., 511 A.2d at 813 (purpose 

of home rule is to “remove a municipality from the operation of the code provisions 

enumerating the powers of that particular class of municipality”). Quite simply, there 
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can be “no conflict between the home rule municipality’s actions and the former code 

provisions, since the latter no longer apply.” Wecht v. Roddey, 815 A.2d 1146, 1152 (Pa. 

Commw. Ct. 2002). 

IV.� The Plaintiffs Lack Standing to Challenge the ERPO Provision. 
�

The Plaintiffs do little to engage with the City’s arguments about why they do 

not have standing to challenge the ERPO provision. Instead they throw up confusing 

procedural arguments, quote portions of interrogatories and the complaint at length 

(despite that the facts are undisputed), and—after failing to demonstrate injury— 

conclude by relying on taxpayer standing, which does not apply.  

A.�The Plaintiffs have not demonstrated a likely injury, as required for 
standing under the Declaratory Judgment Act. 

�
The Plaintiffs have not—and cannot—demonstrate injury from the ERPO 

provision. As recounted in the City’s Opening Brief (at 47-48), the ERPO provision 

only applies to people who are at “risk of suicide or of causing the death of or Serious 

Bodily Injury to[] another person through use of a firearm.” ER § 1107.09(A). Each 

individual Plaintiff affirmatively stated that he was not at risk of harming himself or 

another with a firearm. R. 757a; R. 779a-80a; R. 801a. To get past this inconvenient and 

dispositive fact, the Plaintiffs make several wrong-headed arguments.  

First, the Plaintiffs attempt to shift the burden to the City to disprove that they 

are injured, by arguing that “Appellants simply cannot assure this Court, nor Appellees,” 

that an Extreme Risk Protection Order will not be issued against them. Opp. at 36. But 
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“[a] party seeking judicial resolution of a controversy in this Commonwealth must, as a 

prerequisite, establish that he has standing to maintain the action.” Nye v. Erie Ins. Exch., 

470 A.2d 98, 100 (Pa. 1983). The burden is on the Plaintiffs to establish standing to 

challenge the ERPO provision by showing that they are injured by its passage. And they 

have not done that.  

Second, and relatedly, the Plaintiffs contend that it does not matter whether they 

think they are dangerous because is up to a judge to issue the emergency order. This 

misses the point. The only piece of evidence in the record about the Plaintiffs’ 

dangerousness is each of their statements that they are not a danger to themselves or 

others. R. 757a; R. 779a-80a; R. 801a. Instead of turning to the record evidence, the 

Plaintiffs posit that a hypothetical judge may come to a different conclusion than they 

do. Or they fear that the law would be mistakenly applied to them. But if unsupported 

fear that a law could be misapplied could confer standing, the doctrine would fail to 

place any meaningful limit on justiciability. This “remote or speculative” purported 

injury does not confer standing. Phantom Fireworks Showrooms, LLC v. Wolf, 198 A.3d 

1205, 1215 (Pa. Commw. Ct. 2018).  

Third, the Plaintiffs argue that standing under the Declaratory Judgment Act 

(“DJA”) is completely different than traditional standing analysis, citing a case about 

ripeness. Opp. at 39 (quoting Bayada Nurses, Inc. v. Com., Dep’t of Labor & Indus., 607 Pa. 

527, 544, 8 A.3d 866, 876 (Pa. 2010) (“We conclude that this matter is ripe.”)). That is 

wrong. While the DJA permits a class of cases to come into court that otherwise could 
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not, it is equally true that a “[d]eclaratory judgment is not appropriate to determine 

rights in anticipation of events which may never occur.” Penn. State Lodge of Fraternal 

Order of Police v. Commonwealth, 571 A.2d 531, 533 (Pa. Commw. Ct. 1990), aff’d, 591 A.2d 

1054 (Pa. 1991). And while there is “a relatively lenient standard for ripeness in 

declaratory judgment actions,” “[t]raditional [s]tanding [a]nalysis,” requiring injury, still 

applies. Phantom Fireworks, 198 A.3d at 1215, 1217–18.  

Finally, the Plaintiffs misapply this Court’s decision in FOAC v. City of Harrisburg, 

218 A.3d 497 (Pa. Commw. Ct. 2019)—a case currently under review by the 

Pennsylvania Supreme Court. See Opening Br. at 49-50. That case cuts against them. 

There, the Court held that the plaintiffs did not have standing to challenge an ordinance 

that prohibited possessing and transferring firearms if the mayor declared a state of 

emergency because it did “not currently impose any duty on the Individual Plaintiffs,” 

and in no way interfered with their current “ability to use or possess firearms within the 

City.” FOAC v. Harrisburg, 218 A.3d at 509. The same is true here; there is no current 

impact on the Plaintiffs.  

The Plaintiffs’ distinction of Harrisburg is reductive. They argue that the ERPO 

provision “is not only operative during a declared state of emergency, but all the time.” 

Opp. at 37 (alteration in original). But the ERPO provision operates “all the time” in 

the same way the state of emergency declaration does: neither has any affect until after 

they are activated—one by the mayor declaring an emergency, the other by a judge 

issuing an order. If the ERPO provision were in effect today, there would be no 
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“current impact” on the Plaintiffs. Thus, as in Harrisburg, because Plaintiffs have not 

demonstrated “that this particular [provision] directly and immediately affects, 

regulates, or impairs the Individual Plaintiffs’ possession, use or enjoyment of their 

firearms,” they lack standing to challenge it. FOAC v. Harrisburg, 218 A.3d at 510. 

B.�The Plaintiffs do not meet the requirements for taxpayer standing. 
�

Failing to prove injury, the Plaintiffs argue that their status as taxpayers grants 

them standing. But they do not meet the five-part test to fit within this “exception to 

traditional requirements of standing.” Pittsburgh Palisades Park, LLC v. Commonwealth, 888 

A.2d 655, 661 (Pa. 2005).  To establish taxpayer standing, a plaintiff must show that: 

(1) the governmental action would otherwise go unchallenged; 

(2) those directly and immediately affected by the complained of matter 
are beneficially affected and not inclined to challenge the action; 

(3) judicial relief is appropriate; 

(4) redress through other channels is unavailable; and 

(5) no other persons are better situated to assert the claim. 

Id. at 662.  

Here, the Plaintiffs fail at least the first, second, and fifth prongs of this test. 

They fail the first and second prongs because the ERPO provision can be challenged 

by persons actually and directly affected if and when a person is subject to ERPO 

application. A gun owner who has a history of violence, domestic abuse, or other 

reasonable basis to be concerned that an order could be issued against him could also 
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probably bring a pre-enforcement challenge. Those “other persons [will be] better 

situated to assert” the preemption claims Plaintiffs bring here; they thus fail the fifth 

prong too. Id.�(“[T]he fifth factor, requiring no other persons being better situated to 

assert the claim . . . .”); Stilp v. Com., Gen. Assembly, 940 A.2d 1227, 1234 (Pa. 2007) 

(dismissing claim under the fifth factor where a better situated party existed to challenge 

the law). 

The Plaintiffs argue that “individuals cited for violations of ordinances[] do not 

generally have the inclination or ability to spend tens of thousands of dollars challenging 

such ordinances, when the fine, in comparison, is very minimal,” and that they are “best 

suited” because “they have the requisite resources.” Opp. at 45. But it is those who are 

“adversely impacted by the provisions” that would “be better suited to bring such a 

challenge.” Pittsburgh Palisades Park, 888 A.2d at 662. The Plaintiffs’ argument, 

moreover, would permit anyone who files suit to have standing as a taxpayer—anyone 

who files suit by definition has the resources to file suit. The inquiry, rather, is whether 

there would be others who are actually “adversely impacted” by the provision who 

could challenge it. Id. There are here. Thus, the Plaintiffs’ status as taxpayers does not 

alone confer standing.  

V.� If Any Part of the Ordinances Is Invalid, It Should Be Severed and the 
Remaining Portions Upheld. 

�
Even if the Court finds any part of these Ordinances preempted (it shouldn’t), it 

must sever that part of the Ordinances and allow the remaining portions to stand. As 
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the City explained in its City’s Opening Brief, the Ordinances’ severance provisions are 

quite broad, stating that any invalid “section, subsection, sentence, clause, phrase, or 

portion” that is invalid should not “affect the validity of the remaining portions” of the 

Ordinances. Opening Br. at 52-53 (quoting AW §§ 1101.9, 1102.07; LCM §§ 1104.09, 

1105.07; ER §§ 1106.06, 1107.19).  

The Plaintiffs contend that “all the provisions [are] vital to the whole and 

connected” such that “the Ordinances in their entirety must be struck down.” Opp. at 

34. But there are three separate ordinances, each with separate provisions. Each 

provision—and even parts of each provision—can stand on its own, as was the clear 

intent of the severability clause. “The public policy of this Commonwealth favors 

severability.” Commonwealth, Dep’t of Educ. v. First Sch., 370 A.2d 702, 705 (Pa. 1977). And 

“there is a presumption in favor of severability where a statute contains a severability 

clause.” Id. at 706. Thus, assuming arguendo any part is invalid, it should be severed.  

CONCLUSION 
 

The City respectfully requests that the Court reverse the trial court decision and 

hold that its Ordinances are not preempted.7 

�
7 Without filing a motion,�the Plaintiffs ask this Court to strike portions of the 

Brady amicus brief. They fault the brief for doing what amicus briefs are supposed to 
do: bringing a helpful perspective to the Court that is different from the parties’ briefs. 
Ironically, the faults Plaintiffs accuse Brady of can be said about the Republican Caucus 
amicus brief filed in support of their position—introducing facts, statistics, and a new 
perspective on arguments. Neither brief should be stricken, but if the Court disagrees, 
it should strike both.  
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