
No. 18-3595 
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 
 
 

RAYMOND HOLLOWAY, JR., 
 

Plaintiff-Appellee, 
 

v. 
 

WILLIAM P. BARR, Attorney General of the United States, et al., 
 

Defendants-Appellants. 
 
 

On Appeal from the United States District Court 
for the Middle District of Pennsylvania 

 
 

BRIEF FOR APPELLANTS 
 
 

 
 
 

JOSEPH H. HUNT 
Assistant Attorney General 

DAVID J. FREED 
United States Attorney 

MARK B. STERN 
THAIS-LYN TRAYER 

Attorneys, Appellate Staff 
Civil Division, Room 7712 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 
(202) 514-5091 
 

 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 1      Date Filed: 04/24/2019



 
 

TABLE OF CONTENTS 

Page 

INTRODUCTION .................................................................................................................... 1 

STATEMENT OF JURISDICTION..................................................................................... 3 

STATEMENT OF THE ISSUE ............................................................................................. 3 

STATEMENT OF RELATED CASES ................................................................................ 4 

STATEMENT OF THE CASE .............................................................................................. 4 

A. Statutory Background ......................................................................................... 4 

1. Federal Prohibition on Criminals Possessing Firearms ................... 4 

2. Pennsylvania Penalties for Drunk Driving With Extremely 
Elevated Blood Alcohol Levels ............................................................ 5 

B.  Factual Background and Prior Proceedings ................................................... 7 

SUMMARY OF ARGUMENT ............................................................................................. 11 

STANDARD OF REVIEW ................................................................................................... 14 

ARGUMENT ............................................................................................................................ 14 

HOLLOWAY’S CONSTITUTIONAL CHALLENGE TO SECTION 
922(G)(1) LACKS MERIT.......................................................................................... 14 

A. Application of Section 922(g)(1) to Holloway Does Not 
Burden Conduct Protected the Second Amendment..................... 14 

B. Assuming that Holloway Enjoys Second Amendment 
Protections, Application of Section 922(g)(1) Permissibly 
Furthers a Compelling Government Interest. ................................. 27 

CONCLUSION ........................................................................................................................ 33 

COMBINED CERTIFICATIONS 
ADDENDUM 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 2      Date Filed: 04/24/2019



ii 
 

TABLE OF AUTHORITIES 

Cases:  Page(s) 

Begay v. United States, 
553 U.S. 137 (2007), overruled on other grounds by  
Johnson v. United States, 135 S. Ct. 2551 (2015) ................................................ 2, 12, 22, 26 

 
Binderup v. Attorney Gen., 

836 F.3d 336 (3d Cir. 2016) ...................................2, 3, 10, 12, 13, 14, 15, 16, 17, 18, 20,  
21, 22, 23, 24, 25, 26, 28, 29, 31, 32, 33 

Blanton v. North Las Vegas, 
489 U.S. 538 (1989) ............................................................................................................... 25 

 
District of Columbia v. Heller, 

554 U.S. 570 (2008) .............................................................................. 12, 14, 15, 16, 17, 28 
 
Hamilton v. Pallozzi, 

848 F.3d 615 (4th Cir. 2017) ........................................................................................ 12, 19 
 
Holloway v. Sessions, 

349 F. Supp. 3d. 451 (M.D. Pa. 2018) ..................8, 9, 10, 11, 23, 24, 25, 26, 27, 31, 32 
 
Landry v. Hoepfner, 

818 F.2d 1169 (5th Cir. 1987), different results reached on other grounds  
on reh’g en banc, 840 F.2d 1201 (5th Cir. 1988) .................................................................. 19 

 
Logan v. United States, 

552 U.S. 23 (2007) ................................................................................................................... 5 
 
McDonald v. City of Chicago, 

561 U.S. 742 (2010) ............................................................................................................... 15 
 
Medina v. Whitaker, 

913 F.3d 152 (D.C. Cir. 2019) ............................................................................................. 19 
 
Michigan Dep’t of State Police v. Sitz, 

496 U.S. 444 (1990) ............................................................................................................... 19 
 
Richardson v. Ramirez, 

418 U.S. 24 (1974) ................................................................................................................. 16 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 3      Date Filed: 04/24/2019



iii 
 

South Dakota v. Neville, 
459 U.S. 553 (1983) ............................................................................................................... 19 

 
Spencer v. Kemna, 

523 U.S. 1 (1998) ................................................................................................................... 16 
 
State v. Kerner, 

107 S.E. 222 (N.C. 1921) ..................................................................................................... 30 
 
State v. Shelby, 

2 S.W. 468 (Mo. 1886) .......................................................................................................... 30 
 
Tennessee v. Garner, 

471 U.S. 1 (1985) ............................................................................................................ 22, 25 
 
United States v. Carter, 

750 F.3d 462 (4th Cir. 2014) ............................................................................................... 30 
 
United States v. Craner, 

652 F.2d 23 (9th Cir. 1981), overruled on other grounds by  
United States v. Nachtigal, 507 U.S. 1 (1993) ....................................................................... 19 

 
United States v. Everist, 

368 F.3d 517 (5th Cir. 2004) ............................................................................................... 19 
 
United States v. Marzzarella, 

614 F.3d 85 (3d Cir. 2010) ......................................................................................10, 14, 29 
 
United States v. Skoein, 

614 F.3d 638 (7th Cir. 2010) ............................................................................................... 16 
 
United States v. Vongxay, 

594 F.3d 1111 (9th Cir. 2010) ............................................................................................. 17 
 
United States v. Yancey, 

621 F.3d 681 (7th Cir. 2010) ............................................................................................... 30 
 
Virginia v. Harris, 

130 S. Ct. 10 (2009) ........................................................................................................ 18, 19 
 
Wilson v. Lynch, 

835 F.3d 1083 (9th Cir. 2016) ............................................................................................. 30 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 4      Date Filed: 04/24/2019



iv 
 

Statutes: 

Transportation Equity Act for the 21st Century,  
Pub. L. No. 105-178, 112 Stat. 107 (1998) ..................................................................... 5-6 

18 U.S.C. § 921(a)(20) ................................................................................................................. 5 
 
18 U.S.C. § 921(a)(20)(A) ........................................................................................................... 5 
 
18 U.S.C. § 921(a)(20)(B) ............................................................................................1, 3, 4, 16 
 
18 U.S.C. § 922(g)(1) ......................................................................................... 1, 3, 4, 9, 16, 27 
 
18 U.S.C. § 922(g)(3) ................................................................................................................. 30 
 
18 U.S.C. § 925(c) ........................................................................................................................ 5 
 
18 U.S.C. § 3559 ........................................................................................................................ 25 
 
28 U.S.C. § 1291 .......................................................................................................................... 3 
 
28 U.S.C. § 1331 .......................................................................................................................... 3 
 
28 U.S.C. § 1865(b)(5) .............................................................................................................. 16 
 
Alaska Stat.: 

§ 12.55.125 .............................................................................................................................. 21 
§ 28.35.030(n) ......................................................................................................................... 21 

 
Conn. Gen. Stat.: 

§ 14-227a(g)(2) ....................................................................................................................... 21 
§ 53a-35a(8)............................................................................................................................. 25 

 
Del. Code Ann.: 

Tit. 11, § 4205(b)(5)............................................................................................................... 25 
Tit. 21, § 4177(d)(2)............................................................................................................... 21 

 
 
 
 
 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 5      Date Filed: 04/24/2019



v 
 

Fla. Stat. Ann.: 
§ 775.081 ................................................................................................................................. 25 
§ 775.082 ................................................................................................................................. 25 

 
Haw. Rev. Stat. Ann. § 706-660.............................................................................................. 25 
 
Idaho Code § 18-8004C(2) ...................................................................................................... 21 
 
730 Ill. Comp. Stat. § 5/5-4.5-45 ............................................................................................ 25 
 
Ind. Code Ann.: 

§ 9-30-5-1(b) ........................................................................................................................... 22 
§ 9-30-5-3(a)............................................................................................................................ 22 
§ 35-50-2-1 .............................................................................................................................. 22 
§ 35-50-2-7(b) ......................................................................................................................... 22 

 
Iowa Code Ann.: 

§ 321J.2(4) ............................................................................................................................... 22 
§ 902.9...................................................................................................................................... 25 

 
Ky. Rev. Stat. Ann.: 

§ 532.020 ................................................................................................................................. 25 
§ 532.060 ................................................................................................................................. 25 

 
Me. Rev. Stat. Ann. tit. 17-A, § 1252 ..................................................................................... 25 
 
Md. Code. Ann., Transp. § 21-902(a)(1)(iii) ......................................................................... 22 
 
Mass. Ann. Laws ch. 90, § 24(1)(a)(1).................................................................................... 22 
 
N.Y. Penal Law: 

§ 70.00(2)(d)............................................................................................................................ 22 
§ 70.00(2)(e) ............................................................................................................................ 22 

 
N.Y. Veh.& Traf. Law § 1193(1)(c) ....................................................................................... 22 
 
Okla. Stat. Ann. tit. 11, § 902(C)............................................................................................. 22 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 6      Date Filed: 04/24/2019



vi 
 

18 Pa. Cons. Stat.: 
§ 106 ......................................................................................................................................... 24 
§ 1104............................................................................................................................ 7, 20, 24 
§ 1104(2) .................................................................................................................................. 27 
§ 1105.................................................................................................................................. 7, 21 
§ 6105(c)(3) ............................................................................................................................. 27 
§ 6105(e)(2) ............................................................................................................................. 27 

 
75 Pa. Cons. Stat.: 

§ 3802(a) .................................................................................................................................... 6 
§ 3802(b)-(c) ...................................................................................................................... 6, 20 
§ 3802(c) ........................................................................................................................... 12, 20 
§ 3803(a)(2) ............................................................................................................................. 27 
§ 3803(b)(4).................................................................................................................. 7, 20, 22 
§ 3804(c)(2) .................................................................................................................... 7, 8, 21 
§ 3806(a)(1) ............................................................................................................................... 8   
 

S.C. Code Ann.: 
§ 16-1-90(F) ............................................................................................................................ 25 
§ 56-5-2930(A)(2) .................................................................................................................. 22 

Vt. Stat. Ann. tit. 23, § 1210(c)................................................................................................ 22 

Rule: 

Fed. R. App. P. 4(a)(1)(B) .......................................................................................................... 3 
 
Legislative Materials: 

144 Cong. Rec. H3953-54 (daily ed. May 22, 1998)............................................................ 22 

H.R. Rep. No. 104-183 (1995) .................................................................................................. 5 

H.R. Rep. No. 105-550 (1998) (Conf. Rep.).................................................................... 6, 22 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 7      Date Filed: 04/24/2019



vii 
 

S. Rep. No. 102-353 (1992) ....................................................................................................... 5 

58 Pa. Legis. J. 1387 (July 8, 2003) .............................................................................. 7, 21, 24 

62 Pa. Legis. J. 977 (Sept. 24, 2003) ................................................................................ 20, 24 

Other Authorities: 

Don B. Kates, Jr.: 
The Second Amendment: A Dialogue, 

49 Law & Contemp. Probs. 143 (Winter 1986)........................................................... 17 
Handgun Prohibition and the Original Meaning of the  

Second Amendment, 82 Mich. L. Rev. 204 (1983) ..................................................... 15-16 
 
2 Bernard Schwartz, The Bill of Rights: A Documentary History (1971) ................................ 16 
 
Texas Alcoholic Beverage Comm’n, Blood Alcohol Content Chart, 

https://go.usa.gov/xmZNg .............................................................................................. 1, 8 
 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 8      Date Filed: 04/24/2019



 

INTRODUCTION 

Plaintiff Raymond Holloway, Jr. brings an as-applied challenge to the 

constitutionality of 18 U.S.C. § 922(g)(1), which generally prohibits the possession of 

firearms by persons convicted of crimes punishable by imprisonment for a term 

exceeding one year—the traditional definition of a felony.  If a state chooses to 

designate a crime as a misdemeanor, however, section 922(g)(1) applies only if the 

crime is punishable by a term of imprisonment longer than two years.  See 18 U.S.C. 

§§ 921(a)(20)(B), 922(g)(1).  Holloway is subject to section 922(g)(1) as a result of his 

second conviction under Pennsylvania law for driving under the influence (DUI).  

Holloway was convicted of driving under the influence at the “highest rate of alcohol” 

on account of his blood alcohol level of 0.192—over twice the legal limit of 0.08, and 

the equivalent of consuming more than ten alcoholic drinks over the course of an 

hour.1  In light of his previous DUI, Holloway’s second offense constituted a 

misdemeanor of the first degree punishable by, among other penalties, a maximum 

term of imprisonment of five years.   

The district court held that section 922(g)(1) is unconstitutional as applied to 

Holloway, concluding that his offense was not sufficiently serious to disqualify him 

from the exercise of Second Amendment rights.  The district court mistakenly 

                                                 
1 Calculated by reference to body weight, assuming average male weighing two 

hundred pounds.  See Texas Alcoholic Beverage Commission, Blood Alcohol Content 
Chart (BAC Chart), https://go.usa.gov/xmZNg.  
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believed that this conclusion followed from this Court’s decision in Binderup v. Attorney 

General, 836 F.3d 336 (3d Cir. 2016) (en banc).  Binderup reaffirmed that prohibitions 

on the possession of firearms by felons and felon-equivalents “comport with the 

Second Amendment because they affect individuals or conduct unprotected by the 

right to keep and bear arms,” and held that “anyone who commits a serious crime 

loses the right to keep and bear arms.”  Id. at 343, 349 (Ambro, J.).  Here, the 

Pennsylvania legislature fully recognized the seriousness of Holloway’s offense by 

imposing severe penalties, including a minimum term of imprisonment, and a 

maximum term more than five times the traditional definition of a felony.  The 

consensus among the forty-eight states that impose heightened penalties for driving 

with extraordinarily elevated blood alcohol levels confirms the seriousness of the 

offense, and reflects the often tragic consequences of the crime.  In 2016, more than 

two-thirds of the people who died from drunk driving accidents—over 7000 

people—died in crashes in which a driver had a blood alcohol level of at least 0.15.  

All of these jurisdictions concur in the common sense judgment, long recognized by 

the Supreme Court, that “[d]runk driving is an extremely dangerous crime.”  Begay v. 

United States, 553 U.S. 137, 141-42 (2008), overruled on other grounds by Johnson v. United 

States, 135 S. Ct. 2551 (2015). 

Even if Holloway were entitled to Second Amendment protection, his 

challenge would be baseless:  section 922(g)(1) furthers the government’s compelling 

interest in keeping firearms out of the hands of individuals who are likely to use them 
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irresponsibly.  Empirical evidence supports the conclusion that those previously 

convicted of drunk driving are significantly more likely to abuse alcohol and commit 

acts of violence.  And these drunk drivers are significantly more likely than individuals 

without alcohol-related convictions to be arrested for crimes involving violence 

and/or misuse of firearms.  The district court disregarded this evidence, which easily 

satisfies intermediate scrutiny as required by this Court.  See Binderup, 836 F.3d at 347 

(Ambro, J.). 

STATEMENT OF JURISDICTION 

The district court had jurisdiction over plaintiff’s challenge under 28 U.S.C. 

§ 1331.  The district court entered final judgment on October 1, 2018, see ECF No. 

85, and the government timely appealed on November 27, 2018, see ECF No. 88; Fed. 

R. App. P. 4(a)(1)(B).  This Court has jurisdiction under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUE 

Federal law prohibits the possession of firearms by individuals convicted of a 

state law misdemeanor punishable by more than two years’ imprisonment.  See 18 

U.S.C. §§ 921(a)(20)(B), 922(g)(1).  The issue presented is whether the district court 

erred in holding section 922(g)(1) unconstitutional as applied to Raymond Holloway, 

Jr., who was convicted in 2005 for recidivist driving under the influence at the highest 

rate of alcohol, a Pennsylvania misdemeanor punishable by up to five years’ 

imprisonment.  See App. A1; ECF No. 61-1. 
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STATEMENT OF RELATED CASES 

 This case has not previously been before any court other than the district 

court, and there are no currently pending related cases. 

STATEMENT OF THE CASE 

A. Statutory Background 

1. Federal Prohibition on Criminals Possessing Firearms 

Federal law has long restricted the possession of firearms by certain categories 

of individuals.  One such disqualification, 18 U.S.C. § 922(g)(1), generally prohibits 

the possession of firearms by any person “who has been convicted in any court of[] a 

crime punishable by imprisonment for a term exceeding one year,” the traditional 

definition of a felony. 

For the purposes of section 922(g)(1), “[t]he term ‘crime punishable by 

imprisonment for a term exceeding one year’ does not include” a “State offense 

classified by the laws of the State as a misdemeanor and punishable by a term of 

imprisonment of two years or less.”  18 U.S.C. § 921(a)(20)(B).  Individuals convicted 

of misdemeanors punishable by more than two years, however, remain barred from 

possessing firearms.  See id. §§ 921(a)(20)(B), 922(g)(1). 

Section 922(g)(1) further excludes “[a]ny conviction which has been expunged, 

or set aside or for which a person has been pardoned or has had civil rights restored.”  
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18 U.S.C. § 921(a)(20).2  Congress previously allowed an individual to obtain relief 

from section 922(g)(1)’s firearms disability by demonstrating to the Bureau of 

Alcohol, Tobacco, Firearms and Explosives that “the circumstances regarding the 

disability, and [his] record and reputation, are such that [he] will not be likely to act in 

a manner dangerous to public safety and that the granting of the relief would not be 

contrary to the public interest.”  Id. § 925(c).  Since 1992, however, Congress has 

suspended that program by enacting annual provisions barring the use of appropriated 

funds to process applications for relief.  Logan v. United States, 552 U.S. 23, 28 n.1 

(2007).  The Senate Appropriations Committee explained that determining whether 

applicants were “a danger to public safety” was “a very difficult and subjective task” 

that required “approximately 40 man-years . . . annually” and that “could have 

devastating consequences for innocent citizens if the wrong decision is made.”  

S. Rep. No. 102-353, at 19-20 (1992).  A later House Report added that “too many . . . 

felons whose gun ownership rights were restored went on to commit violent crimes 

with firearms.”  H.R. Rep. No. 104-183, at 15 (1995).   

2. Pennsylvania Penalties for Drunk Driving with 
Extremely Elevated Blood Alcohol Levels 

In 1998, Congress enacted a federal highway funding program that encourages 

heightened state penalties for so-called “hardcore” drunk drivers.  See Transportation 

                                                 
2 Congress also excluded any “Federal or State offenses pertaining to antitrust 

violations, unfair trade practices, restraints of trade, or other similar offenses relating 
to the regulation of business practices.”  18 U.S.C. § 921(a)(20)(A). 
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Equity Act for the 21st Century, Pub. L. No. 105-178, § 1404, 112 Stat. 107, 240-41 

(1998).  The statute treated as “hardcore” those drunk drivers who possess extremely 

elevated blood alcohol levels of “.15 or greater, and who have been convicted of a 

second or subsequent drunk driving offense.”  H.R. Rep. 105-550, at 452 (1998) 

(Conf. Rep.).  A blood alcohol level of 0.15 is nearly twice the 0.08 level criminalized 

by all fifty states, see ECF No. 61-1, at 7 (¶ 56), and reflects a degree of intoxication 

equivalent to consuming eight alcoholic drinks in one hour, see BAC Chart (indicating 

blood alcohol level of 0.15 where average two-hundred-pound man consumes eight 

alcoholic drinks in one hour). 

Responding to the concerns about “the growing problem of repeat, hardcore 

drunk drivers,” H.R. Rep. No. 105-550, at 452, the Pennsylvania legislature in 2003 

enacted new penalties for persons convicted of driving with extremely elevated blood 

alcohol levels.  In addition to the offense of driving under “general impairment,” with 

a blood alcohol level of 0.08-0.10, the 2003 amendments created two additional 

offenses.  See 75 Pa. Cons. Stat. § 3802(a).  Those categories are driving under the 

influence at a “high rate of alcohol,” with a blood alcohol level of 0.10-0.16, and at 

the “highest rate of alcohol,” with a blood alcohol level of 0.16 or higher.  See id. 

§ 3802(b)-(c).   

The Pennsylvania legislature enacted mandatory minimum penalties for these 

offenses—including mandatory jail time—that increase with each subsequent DUI 

offense.  As relevant here, when an individual has one prior DUI offense and 
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commits a second DUI at the highest rate of alcohol, the crime is punishable by a 

minimum term of imprisonment of three months, and a maximum term of five years.  

See 18 Pa Cons. Stat § 1104; 75 Pa. Cons. Stat. § 3803(b)(4); id. § 3804(c)(2).  Penalties 

also include a minimum $1,500 fine, completion of mandatory alcohol safety driving 

education, and any required drug and alcohol treatment.  75 Pa. Cons. Stat. 

§ 3804(c)(2).  Pennsylvania is one of forty-eight states to impose enhanced penalties 

where the driver’s blood alcohol level exceeds 0.15.  See ECF No. 61-1, at 8 (¶ 58).   

As a second offense, a DUI at the highest rate of alcohol is a “misdemeanor of 

the first degree.”  See 75 Pa. Cons. Stat. § 3803(b)(4).  A misdemeanor of the first 

degree is the worst in its class, by definition punishable up to five years.  See 18 Pa 

Cons. Stat § 1104 (first degree misdemeanor punishable by five years, second degree 

by two years, and third degree by one year); see also id. § 1105 (classifying less serious 

“summary offenses” punishable by a maximum term of ninety days’ imprisonment).  

The Pennsylvania legislature’s decision to target these offenses reflected its grave 

concern that “more than half of all fatal alcohol-related accidents are caused by 

hardcore drunken drivers.”  58 Pa. Legis. J. 1387, 1444 (July 8, 2003) (remarks of Rep. 

Harper). 

B.  Factual Background and Prior Proceedings 

1.  At the time of his first DUI arrest in 2002, plaintiff Raymond Holloway, Jr. 

was speeding at more than sixty-five miles per hour down a forty-five mile-per-hour 

road with three passengers in the car.  ECF No. 61-1, at 2 (¶¶ 7-9).  Nearly an hour 
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after his arrest for suspected drunk driving, Holloway registered a blood alcohol level 

of 0.131, well above the 0.08 legal limit.  Id. at 3 (¶¶ 15-16).  Holloway completed a 

year of probation, among other requirements, under Pennsylvania’s Accelerated 

Rehabilitative Disposition Program.  Id. (¶ 18).  As a result, the charges were 

dismissed, although they continued to constitute a “prior offense” for mandatory 

sentencing purposes for subsequent DUI offenses.  See Holloway v. Sessions, 349 

F. Supp. 3d. 451, 454 n.3 (M.D. Pa. 2018) (citing 75 Pa. Cons. Stat. § 3806(a)(1)).3  

In 2005, a police officer stopped Holloway for driving the wrong way down a 

one-way street.  ECF No. 61-1, at 3 (¶ 19).  Two hours after being arrested on 

suspicion of drunk driving, Holloway’s blood alcohol level was more than twice the 

legal limit, at 0.192.  ECF No. 61, at 3.  An average two-hundred pound man would 

need to consume more than ten alcoholic drinks in one hour before reaching a blood 

alcohol level of 0.192.  See BAC Chart.  Holloway pleaded guilty to driving under the 

influence at the highest rate of alcohol.  ECF No. 61, at 3.  Holloway served a three-

month term of confinement, the mandatory minimum term of imprisonment for a 

misdemeanor of the first degree.  See 75 Pa. Cons. Stat. § 3804(c)(2).  Through a work-

release program, Holloway was confined to jail at all times when not working.  See 

Holloway, 349 F. Supp. 3d at 455.  The court further ordered payment of a $1500 fine, 

completion of a drug and alcohol evaluation and any recommended treatment, 

                                                 
3 As the district court noted, the record does not indicate whether Holloway’s 

2002 DUI arrest record was expunged.  See Holloway, 349 F. Supp. 3d at 454 n.3. 
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suspension of his driver’s license for eighteen months, and sixty months’ probation.  

ECF No. 61, at 3.   

Holloway is ineligible under 18 U.S.C. § 922(g)(1) to obtain a firearm due to his 

2005 conviction.   

 

 

 

  

 

 

 

 

 

 

2.  Holloway filed this lawsuit, asserting that application of 18 U.S.C. 

§ 922(g)(1) to him violates the Second Amendment.  See Holloway, 349 F. Supp. 3d at 

455.  Both parties moved for summary judgment.4  The district court denied the 

                                                 
4 The district court denied the government’s motion to dismiss for failure to 

state a claim and denied plaintiff’s first motion for summary judgment as premature.  
See ECF No. 31 (Order).  
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government’s motion for summary judgment and granted summary judgment to 

Holloway.  See id. at 463. 

The district court applied a two-step framework for evaluating as-applied 

challenges to section 922(g)(1).  See Binderup v. Attorney General, 836 F.3d 336, 339 (3d 

Cir. 2016) (en banc) (Ambro, J.) (citing United States v. Marzzarella, 614 F.3d 85 (3d Cir. 

2010)).  Under that framework, a court first determines whether an individual has 

forfeited Second Amendment protections by committing a “serious” crime.  Id. at 

347, 349 (Ambro, J.).  If not, the court considers whether the regulation survives 

intermediate scrutiny.  Id. at 347.  

The district court determined that Holloway’s crime of a second DUI at the 

highest rate of alcohol “was not a ‘serious offense.’”  Holloway, 349 F. Supp. 3d at 459.  

The court noted that the Pennsylvania legislature classifies the offense as a 

misdemeanor.  It recognized that “driving under the influence . . . places others in 

danger of bodily harm,” but insisted that to be serious, the offense should include 

“actual or attempted violence [a]s . . . an element” of the crime.  Id. at 457, 459.  The 

court also recognized that Holloway had served a three-month term of confinement, 

but discounted this factor because he was permitted to attend his work during the day 

under the terms of a work-release program.  Id. at 457.  The court likewise recognized 

that forty-eight states impose enhanced penalties for drunk driving with extremely 

elevated high blood alcohol levels, but found these penalties insufficiently stringent to 

constitute a cross-jurisdictional consensus as to seriousness.  Id. at 458.  The court 
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lastly considered a Pennsylvania law restricting the transfer and purchase of firearms 

among individuals convicted of three DUI offenses, and found that the law 

demonstrated the legislature does not regard as serious Holloway’s second DUI 

conviction.  Id. at 458-59. 

The district court then held that Holloway’s disarmament did not satisfy 

intermediate scrutiny.  See Holloway, 349 F. Supp. 3d at 460.  The court did not 

question the government’s compelling interest in “promot[ing] public safety” by 

“preventing armed mayhem.”  Id.  Instead, the court doubted “that disarmament of 

Holloway, and other individuals like him, will promote public safety.”  Id.  The court 

reasoned that the government did not meet its burden because “nothing in the record 

suggests that Holloway was ever diagnosed with or suffered from alcohol dependence 

[or] alcohol abuse.”  Id. at 461.  Finally, “[w]ithout questioning the [methodological] 

validity” of another study—finding that “32.8 percent of handgun purchasers who 

had prior alcohol convictions were arrested for a subsequent crime involving violence 

or firearm”—the court concluded without elaboration that “th[e] study alone does not 

adequately establish a substantial fit.”  Id.   

SUMMARY OF ARGUMENT 

A.  The “core” right of the Second Amendment protects “the right of law-

abiding, responsible citizens to use arms.”  District of Columbia v. Heller, 554 U.S. 570, 

635 (2008).  Because “[m]ost scholars of the Second Amendment agree that the right 

to bear arms was tied to the concept of a virtuous citizenry,” those who qualify as 
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“unvirtuous citizens” necessarily “lack Second Amendment rights.”  Binderup v. 

Attorney General, 836 F.3d 336, 348 (3d Cir. 2016) (en banc) (Ambro, J.).  Here, 

Holloway forfeited his rights under the Second Amendment by committing a “serious 

criminal offense” that places him in “the category of ‘unvirtuous citizens.’”  Id. 

There can be no question that operating a vehicle at twice the legal blood-

alcohol content is a serious offense, demonstrating reckless disregard for the lives of 

fellow citizens and evincing the sort of “grave misjudgment and maladjustment” that 

excludes an individual from the law-abiding citizenry entitled to Second Amendment 

protections.  Hamilton v. Pallozzi, 848 F.3d 615, 626 (4th Cir. 2017).  Indeed, the 

Pennsylvania legislature determined in 2003 that driving with extremely elevated 

blood alcohol levels is sufficiently serious as to warrant the creation of the new 

offense of driving under the influence at the “highest rate of alcohol.”  75 Pa. Cons. 

Stat. § 3802(c).  The legislature enacted special sentencing provisions to deter repeat 

offenders, including mandatory jail time.  Moreover, recidivist offenders are subject to 

a five-year term of imprisonment.  The enactment reflects the universal recognition 

that all “[d]runk driving is an extremely dangerous crime,”  Begay v. United States, 553 

U.S. 137, 141-42 (2008), overruled on other grounds by Johnson v. United States, 135 S. Ct. 

2551 (2015), and that, as forty-eight states concur, driving with extremely elevated 

levels of blood alcohol evinces a reckless disregard for public safety with devastating 

consequences; more than half of all fatal alcohol-related accidents are caused by drunk 

drivers with extremely elevated high blood alcohol levels.   

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 20      Date Filed: 04/24/2019



13 
 

The Binderup factors reinforce the conclusion that Holloway was convicted of a 

serious crime for purposes of the Court’s Second Amendment analysis.  See Binderup, 

836 F.3d at 350-53 (Ambro, J., joined by two judges).  In contrast to the prohibitions 

at issue in Binderup, there is a cross-jurisdictional consensus that Holloway’s actions 

were criminal, and no meaningful disagreement as to the seriousness of the offense.  

Holloway’s crime did not involve intentional violence but was not, on that account, 

any less life-threatening.  And unlike the plaintiffs in Binderup, Holloway’s sentence 

included a period of confinement.   

B.  Because Holloway’s conviction for drunk driving with extremely elevated 

blood alcohol levels falls squarely within an exception to the Second Amendment 

right as explicated in Binderup, this Court need and should go no further in deciding 

this appeal.  Assuming, however, that Holloway is entitled to Second Amendment 

protection, his challenge to the application of section 922(g)(1) plainly withstands the 

means-end scrutiny required under binding circuit precedent.  Depriving individuals 

convicted of a second DUI at the highest rate of alcohol from possessing firearms 

reasonably advances the government’s compelling interest in protecting the public 

from people who cannot be trusted to use firearms responsibly.  The government 

presented methodologically sound empirical evidence linking drunk driving to the 

future commission of violent or firearms-related offenses.  That evidence tracks the 

commonsense reasoning that individuals who engage in extremely reckless behavior 
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that threatens public safety are more likely to engage in similar reckless behavior with 

firearms.  The district court erred in concluding otherwise.  

STANDARD OF REVIEW 

The district court’s decision resolving cross-motions for summary judgment is 

reviewed de novo.  See Binderup v. Attorney General, 836 F.3d 336, 341 (3d Cir. 2016) (en 

banc) (“Our review is plenary.”). 

ARGUMENT 

HOLLOWAY’S CONSTITUTIONAL CHALLENGE   
TO SECTION 922(G)(1) LACKS MERIT. 

 
This Court has adopted a two-step approach to analyzing Second Amendment 

challenges.  See Binderup v. Attorney General, 836 F.3d 336, 339 (3d Cir. 2016) (en banc) 

(Ambro, J.) (citing United States v. Marzzarella, 614 F.3d 85 (3d Cir. 2010)).  The first 

step examines whether “the law or regulation at issue burdens conduct protected by 

the Second Amendment.”  Id. at 356.  Next, if the challenged law does burden such 

conduct, the inquiry proceeds to whether “the regulation at issue survives 

intermediate scrutiny” by examining whether there exists a “substantial fit” between 

disarmament and an “important government interest.”  Id. 

A. Application of Section 922(g)(1) to Holloway Does Not 
Burden Conduct Protected by the Second Amendment. 

1.  The Second Amendment “guarantee[s] the individual right to possess and 

carry weapons in case of confrontation,” but “[l]ike most rights, the right secured by 

the Second Amendment is not unlimited.”  District of Columbia v. Heller, 554 U.S. 570, 
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592, 626 (2008).  The Supreme Court in Heller identified the right as belonging to 

“law-abiding, responsible citizens,” id. at 635, and consistent with that understanding, 

it stated that “nothing in [its] opinion should be taken to cast doubt” on 

“longstanding prohibitions on the possession of firearms by felons,” id. at 626.  The 

Court described this “permissible” measure as falling within “exceptions” to the 

protected right to bear arms.  Id. at 635.  Two years later, a plurality of the Court 

“repeat[ed]” its “assurances” that Heller’s holding “did not cast doubt on such 

longstanding regulatory measures as ‘prohibitions on the possession of firearms by 

felons.’”  McDonald v. City of Chicago, 561 U.S. 742, 786 (2010) (quoting Heller, 554 U.S. 

at 626).   

The Supreme Court’s recognition that the Second Amendment allows the 

government to disarm felons rests on sound “historical justifications.”  Heller, 554 

U.S. at 635.  “Felons simply did not fall within the benefits of the common law right 

to possess arms.”  Binderup, 836 F.3d at 349 (Ambro, J.) (quoting Don B. Kates, Jr., 

Handgun Prohibition and the Original Meaning of the Second Amendment, 82 Mich. L. Rev. 

204, 266 (1983)).  That common-law tradition is reflected in the background of the 

Second Amendment itself.  “Heller identified as a ‘highly influential’ ‘precursor’ to the 

Second Amendment the Address and Reasons of Dissent of the Minority of the 

Convention of the State of Pennsylvania to Their Constituents.”  United States v. 

Skoein, 614 F.3d 638, 640 (7th Cir. 2010) (en banc) (citation omitted) (quoting Heller, 

554 U.S. at 604).  That report expressly recognized the permissibility of disarming 
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convicted criminals, stating that “citizens have a personal right to bear arms ‘unless for 

crimes committed, or real danger of public injury.’”  Id. (emphasis added) (quoting 2 

Bernard Schwartz, The Bill of Rights: A Documentary History 665 (1971)).  In this respect, 

the right to keep and bear arms is analogous to other civic rights that have historically 

been subject to forfeiture by individuals convicted of crimes, including the right to 

vote, see Richardson v. Ramirez, 418 U.S. 24, 56 (1974), the right to serve on a jury, 28 

U.S.C. § 1865(b)(5), and the right to hold public office, Spencer v. Kemna, 523 U.S. 1, 8-

9 (1998). 

2.  Section 922(g)(1) bars firearm possession by anyone convicted of a felony, 

or a misdemeanor under state law that is punishable by more than two years’ 

imprisonment.  See 18 U.S.C. §§ 921(a)(20)(B); 922(g)(1).  In Binderup, this Court held 

that section 922(g)(1)’s exclusion of “felons and felon-equivalents” generally 

“comport[s] with the Second Amendment because [it] affect[s] individuals . . . 

unprotected by the right to keep and bear arms.”  836 F.3d at 343, 348 (Ambro, J.).  

The Court explained that “most scholars of the Second Amendment agree that the 

right to bear arms was tied to the concept of a virtuous citizenry.”  See id. at 348 

(collecting academic literature).  The Second Amendment thus incorporates a 

common-law tradition that permits restrictions directed at citizens who are not “law-

abiding” and “responsible,” Heller, 554 U.S. at 635, and it “does not preclude laws 

disarming unvirtuous citizens (i.e. criminals),” Binderup, 836 F.3d at 348 (alteration in 

original) (quoting United States v. Vongxay, 594 F.3d 1111, 1118 (9th Cir. 2010) 
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(quoting in turn Don B. Kates, Jr., The Second Amendment: A Dialogue, 49 Law & 

Contemp. Probs. 143, 146 (Winter 1986)). 

Further, a majority of the Court in Binderup suggested that there is no 

constitutional obstacle to applying section 922(g)(1) “where the purportedly 

disqualifying offense is considered a felony by the authority that created the crime.”  

See Binderup, 836 F.3d at 353 n.6 (observing that the burden on convicted felons to 

establish that their crimes were insufficiently serious would be “extraordinarily high—

and perhaps even insurmountable”); id. at 396 (Fuentes, J.) (concurring in part, 

dissenting in part, and dissenting from the judgment) (“Th[e] categorical rule” that 

“felonies . . . are serious enough to support disarmament . . . is consonant with history 

and tradition.”).  But the Court concluded that, where state law “chooses to call a 

crime a misdemeanor,” a convicted criminal may be able to challenge the application 

of section 922(g)(1) on the ground that his offense is not sufficiently “serious.”  

Binderup, 836 F.3d at 353 n.6; see id. (“Our decision is limited to the cases before us, 

which involve state-law misdemeanants bringing as-applied Second Amendment 

challenges to § 922(g)(1).”). 

The Court did not identify “fixed criteria for determining whether crimes are 

serious enough” to justify disarming the criminal.  Binderup, 836 F.3d at 351 (Ambro, 

J., joined by two judges).  However, in a portion of his opinion joined by two other 

judges, Judge Ambro noted that great weight should be accorded to the legislature’s 

judgment as to the gravity of the crime.  See id. (“[W]e will presume the judgment of 
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the legislature is correct and treat any crime subject to § 922(g)(1) as disqualifying 

unless there is a strong reason to do otherwise.”).  This plurality considered the 

maximum punishment ascribed by the legislature to the offense; the legislature’s 

designation of the offense as a misdemeanor or felony; consensus by other 

jurisdictions on the crime’s severity; as well as the violent nature of the crime and the 

actual sentence served.  See id. at 350-52; id. at 350 (concluding that corrupting a minor 

and carrying an unlicensed firearm were offenses “so tame and technical as to be 

insufficient to justify the ban” on Second Amendment rights).   

There is no “strong reason” to displace Congress’s judgment that Holloway’s 

crime of conviction disqualified him from owning weapons.  Binderup, 836 F.3d at 351 

(Ambro, J., joined by two judges).  As an initial matter, common sense shows the 

crime of drunk driving is “serious,” demonstrating reckless disregard for public safety 

and endangering lives.  Indeed, it displays precisely the sort of “grave misjudgment 

and maladjustment” that undergirds the historical exclusion of felons from the 

Second Amendment right.  Hamilton v. Pallozzi, 848 F.3d 614, 626 (4th Cir. 2017); see 

also Medina v. Whitaker, 913 F.3d 152, 160 (D.C. Cir. 2019) (“[D]isregard for the basic 

laws and norms of our society is precisely what differentiates a criminal from 

someone who is ‘law-abiding.’”). 

In addition, courts have long recognized the seriousness of the crime of drunk 

driving.  For example, the Supreme Court’s cases have “repeatedly emphasized” “that 

drunk driving is a serious and potentially deadly crime.”  Virginia v. Harris, 558 U.S. 
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978, 979 (2009) (Roberts, C.J., dissenting from denial of cert.); see, e.g., South Dakota v. 

Neville, 459 U.S. 553, 558 (1983) (“The carnage caused by drunk drivers is well 

documented and . . . [the Supreme] Court . . . has repeatedly lamented the tragedy.”); 

Michigan Dep’t of State Police v. Sitz, 496 U.S. 444, 451 (1990) (“No one can seriously 

dispute the magnitude of the drunken driving problem or the States’ interest in 

eradicating it.”).  Similarly, several courts of appeals have characterized “[t]he offense 

[of DUI] [a]s truly malum in se.”  See Landry v. Hoepfner, 818 F.2d 1169, 1176 (5th Cir. 

1987), different results reached on other grounds on reh’g en banc, 840 F.2d 1201 (5th Cir. 

1988); United States v. Craner, 652 F.2d 23, 26 (9th Cir. 1981) (same), overruled on other 

grounds by United States v. Nachtigal, 507 U.S. 1, 5-6 (1993).  And as the Fifth Circuit 

observed in United States v. Everist, 368 F.3d 517, 519 (5th Cir. 2004), “a felon [who] 

has shown manifest disregard for the rights of others . . . may not justly complain of 

the limitation on his liberty” imposed by section 922(g)(1).   

Common sense and precedent suffice to demonstrate that drunk driving is a 

serious crime, but the same result follows from the factors that the plurality 

considered in Binderup.  To start, the maximum punishment set by the Pennsylvania 

legislature demonstrates the seriousness of the crime.  See Binderup, 836 F.3d 352 

(Ambro, J., joined by two judges) (“[T]he maximum possible punishment is certainly 

probative of a misdemeanor’s seriousness.”).  In 2003, the Pennsylvania legislature 

established a separate offense, apart from its longstanding DUI laws, for driving 

under the influence with a blood alcohol level of 0.16 or higher.  See 75 Pa. Cons. Stat. 
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§ 3802(b)-(c).  Citing the “ineffective[ness]” of the previous law, which “d[id] not go 

far enough,” the legislature chose to punish separately this worst subset of drunk 

driving.  See 62 Pa. Legis. J. 977, 981 (Sept. 24, 2003) (remarks of Sen. Williams) 

(emphasizing the “need to include stiffer penalties for repeat offenders and motorists 

with excessively high blood alcohol levels”).  The legislature enacted a tiered system of 

punishment with increasingly stringent penalties—including mandatory jail time, see 75 

Pa. Con. Stat. §§ 3802(c), 3803(b)(4)—to deter recidivists like Holloway.   

The Pennsylvania criminal code is unusual in that many of its misdemeanor 

crimes are the functional equivalent of felonies, punishable by more than one year of 

imprisonment.  See 18 Pa. Cons. Stat. § 1104.  The legislature chose to punish 

Holloway’s offense far beyond a traditional felony, forgoing classification as a 

misdemeanor of a lesser degree, or even a “summary offense.”  See id. (first degree 

misdemeanor punishable by five years, second degree by two years, and third degree 

by one year); id. § 1105 (summary offense punishable by 90 days).  Moreover, the 

legislature ensured a mandatory minimum term of imprisonment, of three months.  

See 75 Pa. Cons. Stat. § 3804(c)(2).  The legislature’s chosen penalties are consistent 

with its intent to “ma[k]e it clear that driving while under the influence of alcohol . . . 

is a very serious matter in Pennsylvania.”  58 Pa. Legis. J. 1387, 1445 (July 8, 2003) 

(remarks of Rep. Harper).  

In addition, a national consensus exists regarding the seriousness of the 

crime—a consensus that was absent in Binderup.  See 836 F.3d at 852 (Ambro, J., 
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joined by two judges) (noting that the “vast majority” of states did not criminalize the 

conduct for which Binderup was convicted).  Driving under the influence with a 

blood alcohol level as high as Holloway’s level is illegal in all fifty states.  Pennsylvania 

is one of forty-eight states to impose heightened penalties where the driver’s blood 

alcohol level exceeds a particularly high threshold.  See ECF No. 61-1 (¶ 58).  Forty-six 

states punish some recidivist DUI offenses as felonies, see id. (¶ 57), and at least 

thirteen states punish a second DUI offense by more than one year in prison in some 

circumstances.5  An overwhelming number of jurisdictions thus concur in Congress’s 

judgment that “the growing problem of repeat, hardcore drunk drivers with high 

alcohol concentrations” is a serious one.  H.R. Rep. 105-550, at 452; see also 144 Cong. 

                                                 
5 These states are Alaska, Connecticut, Delaware, Idaho, Indiana, Iowa, 

Maryland, Massachusetts, New York, Oklahoma, Pennsylvania, South Carolina, and 
Vermont.  See Alaska Stat. §§ 12.55.125; 28.35.030(n) (second DUI within ten years 
punishable by up to five years in prison); Conn. Gen. Stat. § 14-227a(g)(2) (second 
DUI within ten years punishable by up to two years in prison); Del. Code Ann. tit. 21, 
§ 4177(d)(2) (second DUI within ten years punishable by up to one-and-a-half years in 
prison); Idaho Code § 18-8004C(2) (second DUI with the highest specified BAC 
within five years punishable by up to five years in prison); Ind. Code Ann. §§ 9-30-5-
1(b), 9-30-5-3(a), 35-50-2-1, 35-50-2-7(b) (second DUI punishable by up to two-and-
a-half years in prison); Iowa Code Ann. § 321J.2(4) (second DUI punishable to up to 
two years in prison); Md. Code Ann., Transp. § 21-902(a)(1)(iii) (second DUI 
punishable by up to two years in prison); Mass. Ann. Laws ch. 90, § 24(1)(a)(1) 
(second DUI punishable by up to two-and-a-half years in prison); N.Y. Veh. & Traf. 
Law § 1193(1)(c); N.Y. Penal Law §§ 70.00(2)(d), (e) (collectively making a second 
offense DUI with the highest specified BAC punishable by up to four years in prison); 
47 Okla. Stat. Ann. tit. 11 § 902(C) (second DUI punishable by up to five years in 
prison); 75 Pa. Cons. Stat. § 3803(b)(4) (second DUI with the highest specified BAC 
punishable by up to five years in prison); S.C. Code Ann. § 56-5-2930(A)(2) (second 
DUI with the highest specified BAC punishable by up to three years in prison); Vt. 
Stat. Ann. tit. 23, § 1210(c) (second DUI punishable by up to two years in prison). 
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Rec. H3953-54 (daily ed. May 22, 1998) (statement of Rep. Lowey on Conference 

Report for H.R. 2400, the Transportation Equity Act for the 21st Century). 

As the Supreme Court has recognized, drunk driving is one of the “numerous 

misdemeanors involv[ing] conduct more dangerous than many felonies.”  Tennessee v. 

Garner, 471 U.S. 1, 14 & n.12 (1985); see also Binderup, 836 F.3d at 351 (Ambro, J., 

joined by two judges) (citing Garner, 471 U.S. at 14).  The Supreme Court in Garner 

emphasized that drunk driving poses a “significant physical threat,” in contrast to 

white-collar crime.  See Garner, 471 U.S. at 14 n.12; see also Begay, 553 U.S. at 141-42 

(“Drunk driving is an extremely dangerous crime.”).  Driving with a blood alcohol 

level at Holloway’s level evinces a reckless disregard for public safety.  As a 

Pennsylvania Representative noted in supporting the state’s 2003 legislation, “[m]ore 

than half of all fatal alcohol-related accidents are caused by hardcore drunken 

drivers.”  ECF No. 61-1 (¶ 3).  Indeed, in 2016, more than two-thirds of the people 

who died from drunk driving accidents—over 7000 people—died in crashes in which 

a driver had a blood alcohol level of at least 0.15.  Id. ¶ 45.  Compared to a sober 

driver, a drunk driver with a blood alcohol level of at least 0.15 is between 1,654.92 

times and 2,171.46 times as likely to be involved in a fatal single-vehicle crash.  Id. ¶ 

52.  Even compared to a “normal” drunk driver with a blood alcohol level of 0.08 to 

0.99, a drunk driver with Holloway’s blood alcohol level is more than 80 times as 

likely to be involved in a fatal single-vehicle crash.  Id. ¶ 53.  Moreover, individuals 
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who drive with extremely high blood alcohol levels are also the ones most likely to 

have multiple DUI convictions.  Id.  ¶¶ 47-51.   

Furthermore, in contrast to the plaintiffs in Binderup, Holloway’s sentence 

included a three-month term of confinement.  Even under the terms of his work-

release program, his time served stands in stark contrast to the Binderup plaintiffs, who 

suffered no deprivation of liberty as a result of what this Court determined to be 

“tame and technical” offenses.  See Binderup, 836 F.3d at 350 (Ambro, J., joined by two 

judges); id. at 340 (Ambro, J.) (characterizing Binderup’s probation as “the colloquial 

slap on the wrist”).   

3.  The district court concluded, erroneously, that Holloway’s crime was not 

“so ‘serious’ as to impair Second Amendment rights.”  Holloway, 349 F. Supp. 3d at 

456.  In so holding, the court engaged in a “careful weighing of the Binderup factors,” 

but overlooked that even a single factor in favor of the government may be sufficient 

to defeat plaintiff’s claim.  See Binderup, 836 F.3d at 353, n.6 (Ambro, J., joined by two 

judges) (stating that violent criminal conduct is “disqualifying,” that a crime’s 

designation as a felony presents a nearly “insurmountable” burden, and that it would 

be “difficult for [plaintiffs] to carry their burden” if they could not show a cross-

jurisdictional consensus). 

The district court erred in addressing each factor in turn.  The district court 

disregarded the Pennsylvania legislature’s stated intent to treat Holloway’s offense as a 

serious crime by enacting “stiffer penalties for repeat offenders and motorists with 
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excessively high blood alcohol levels,” 62 Pa. Legis. J. 977, 981 (Sept. 24, 2003) 

(remarks of Sen. Williams), thus “ma[king] it clear that driving while under the 

influence of alcohol . . . is a very serious matter in Pennsylvania,” 58 Pa. Legis. J. 1387, 

1444, 1445 (July 8, 2003) (remarks of Rep. Harper).  The court instead placed 

excessive reliance on the classification of Holloway’s offense as a misdemeanor.  See 

Holloway, 349 F. Supp. 3d at 457.  That designation is the result of the preexisting 

structures of Pennsylvania’s sentencing laws.  The punishment of a maximum five-

year term—far beyond the traditional definition of a felony, Binderup, 836 F.3d at 347 

(Ambro, J.)—necessarily constitutes a misdemeanor of the first degree within the 

state’s sentencing scheme, which creates classes of offenses specifying different ranges 

of punishments.  See 18 Pa. Cons. Stat. §§ 106, 1104.  Pennsylvania’s nomenclature is 

unique in this regard; in other states, offenses that are punishable by incarceration of 

up to five years are classified as felony crimes.6  And in the federal context, federal 

crimes punishable by incarceration for up to five years are deemed class E felonies.  

                                                 
6 See, e.g., Del. Code Ann. tit. II, § 4205(b)(5) (maximum incarceration of five 

years for class E felonies); Conn. Gen. Stat. § 53a-35a(8) (maximum incarceration of 
five years for D felonies); S.C. Code Ann. § 16-1-90(F) (maximum incarceration of 
five years for F felonies); Fla. Stat. Ann. §§ 775.081, 775.082 (maximum incarceration 
of five years for felonies of the third degree); Haw. Rev. Stat. Ann. § 706-660 
(maximum incarceration of five years for C felonies); 730 Ill. Comp. Stat. § 5/5-4.5-35 
(maximum incarceration of six years for class 2 felonies without aggravating factors); 
Iowa Code Ann. § 902.9 (maximum incarceration of five years for D felonies); Ky. 
Rev. Stat. Ann. §§ 532.020, 532.060 (maximum incarceration of five years for D 
felonies); Me. Rev. Stat. Ann. tit. 17-A, §§ 1252 (maximum incarceration of five years 
for class C crimes, which are felonies). 
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See 18 U.S.C. § 3559.  While the classification as a misdemeanor can be relevant to the 

Binderup analysis, it is not determinative.  See Binderup, 836 F.3d at 351-52 (Ambro, J., 

joined by two judges); Garner, 471 U.S. at 14 (“[T]oday the distinction [between 

felonies and misdemeanors] is minor and often arbitrary.”); Blanton v. North Las Vegas, 

489 U.S. 538, 543 (1989) (explaining in the Sixth Amendment context that “additional 

statutory penalties, viewed in conjunction with the maximum authorized period of 

incarceration,” can “reflect a legislative determination that the offense in question is a 

‘serious’ one”). 

The district court’s holding cannot easily be reconciled with its recognition of 

the “perilous and often tragic outcomes” associated with drunk driving with extremely 

elevated blood alcohol levels as high as Holloway’s.  Holloway, 349 F. Supp. 3d at 457.  

The court acknowledged that “[i]t is beyond peradventure that driving under the 

influence of alcohol significantly increases the likelihood of accidents and accident-

related fatalities,” id. at 459, citing ample empirical evidence.  As the court noted, “[i]n 

2016 alone, there were over 10,000 fatalities nationwide stemming from alcohol-

related driving accidents”; 62 percent of drivers in those accidents had a [blood 

alcohol level] in excess of the legal limit”; and “67 percent of those 2016 alcohol-

related driving fatalities arose from accidents where at least one driver had a [blood 

alcohol level] of .15 percent or higher.”  Id.  

That violence is not an offense element of Holloway’s crime does not, as the 

district court believed, alter the analysis.  Indeed, the court recognized that “[a] second 
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DUI offense, regardless of [blood alcohol] level, certainly demonstrates 

maladjustment and a reckless disregard for the safety and well-being of others.”  

Holloway, 349 F. Supp. 3d at 459.  This Court in Binderup considered “[t]he category of 

‘unvirtuous citizens’” to be “broader than violent criminals.”  Binderup, 836 F.3d at 

348 (Ambro, J.).  And there is no dispute that “[d]runk driving is an extremely 

dangerous crime.”  Begay, 553 U.S. at 141-42 (analyzing drunk driving under the 

Armed Career Criminal Act’s residual clause); id. at 157 (Alito, J., dissenting) 

(“Persons who repeatedly drive drunk present a greatly enhanced danger that they and 

others will be injured as a result.”).   

The district court also erred in concluding that there exists no cross-

jurisdictional consensus regarding the seriousness of Holloway’s offense.  See Holloway, 

349 F. Supp. 3d at 458.  All fifty states outlaw drunk driving; forty-eight states and the 

District of Columbia impose enhanced penalties for driving under the influence with 

heightened blood alcohol levels over 0.15; and thirteen states punish second DUI 

offenses by more than one year in prison.  See supra n.3.   

 The district court likewise misapprehended the relevance of Pennsylvania’s 

felon dispossession law.  Pennsylvania does not bar individuals convicted of DUI 

offenses from possessing firearms, although it prohibits individuals with three or 

more DUI convictions within a five-year period from transferring or purchasing a 

firearm.  See 18 Pa. Cons. Stat. § 6105(c)(3); see also id. § 6105(e)(2) (permitting 

applications for relief from the firearms disability after a period of ten years).  The 
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district court reasoned that, because the prohibition is triggered by a third DUI 

conviction, Pennsylvania “views Holloway’s offense”—his second DUI—“less 

seriously than [the government] claim[s].”  Holloway, 349 F. Supp. 3d at 459.   

There are several flaws in the district court’s reasoning.  The clearest indication 

of the seriousness with which a legislature treats a crime is the maximum punishment 

the state prescribes for that crime.  Unlike Holloway’s crime for a second DUI at the 

highest rate of alcohol, which is punishable by five-years’ imprisonment, a third 

offense of driving under “general impairment,” even where all three offenses occur in 

a five-year period, remains a misdemeanor punishable by just two-years’ 

imprisonment.  See 75 Pa. Cons. Stat. § 3803(a)(2); 18 Pa. Cons. Stat. § 1104(2).  And 

because the maximum penalty for the third DUI misdemeanor is two years, that 

conviction does not trigger the restrictions of 18 U.S.C. § 922(g)(1).  The Pennsylvania 

legislature’s decision to apply the state law prohibition to those individuals not already 

subject to section 922(g)(1) does not reflect any meaningful judgment about the 

seriousness of Holloway’s crime.  Regardless, the Second Amendment permits 

Congress to adopt different firearms laws than states, and the state firearm restriction 

thus does not make Congress’s restriction unconstitutional.  

B. Assuming that Holloway Enjoys Second Amendment 
Protections, Application of Section 922(g)(1) Permissibly 
Furthers a Compelling Government Interest.  

1.   Under this Court’s precedent, as a person disqualified from possessing a 

firearm because of his conviction for a serious offense, Holloway falls outside the 

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 35      Date Filed: 04/24/2019



28 
 

scope of the Second Amendment’s protections.  See Heller, 554 U.S. at 635 

(“Assuming that Heller is not disqualified from the exercise of Second Amendment 

rights, the District must permit him to register his handgun and must issue him a 

license to carry it in the home.”).  This Court therefore need not proceed to a means-

end scrutiny to uphold application of section 922(g)(1) to Holloway.  See Binderup, 836 

F.3d at 347 (Ambro, J.) (explaining that if the challenger succeeds at step one, the 

burden shifts to the government to demonstrate that the regulation satisfies 

intermediate scrutiny).  If, however, this Court were to conclude that application of 

the challenged law burdens Second Amendment rights, it should be upheld under the 

intermediate scrutiny required under the binding precedent of this circuit.  See id.  

If a convicted criminal establishes that he has not committed a “serious crime,” 

the burden shifts to the government to demonstrate (1) a “substantial or important 

interest” served by the law, and (2) that the law “fits reasonably with that interest.”  

United States v. Marzzarella, 614 F.3d 85, 98 (3d Cir. 2010).  “The regulation need not 

be the least restrictive means of serving the interest, but may not burden more 

[protected conduct] than is reasonably necessary.”  Id (citations omitted).  The 

government must “present some meaningful evidence . . . to justify [Congress’s] 

predictive . . . judgment[]” that a person like plaintiff is more likely to misuse a 

firearm.  Binderup, 836 F.3d at 354 (Ambro, J., joined by two judges).  

Application of  section 922(g)(1) to Holloway based on his felony conviction 

satisfies the standard required by circuit precedent.  Depriving individuals convicted 
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of a second DUI at the highest rate of alcohol from possessing firearms demonstrates 

a reasonable fit with the goal of protecting the public from people who cannot be 

trusted to use firearms responsibly.  See Binderup, 836 F.3d at 353 (Ambro, J., joined by 

two judges) (“No doubt § 922(g)(1) is intended to further the government interest of 

promoting public safety . . . an interest that is both important and compelling.”).  

Empirical evidence demonstrates that those previously convicted of drunk driving are 

far more likely to commit violent or firearms related offenses.  An expert report 

submitted in district court includes a study by Dr. Garen Wintemute that compared 

handgun purchasers without prior alcohol-related convictions to purchasers with such 

convictions, the vast majority of which were DUI offenses.  See ECF No. 61-4, at 9 

(Webster Report).  Utilizing data through 1991, the Wintemute study found that, 

compared to 5.8% of purchasers with no criminal history, 32.8% of handgun 

purchasers with prior alcohol convictions were later arrested for a crime involving 

violence and/or firearms—a 5.6-fold difference.  Id. at 9; ECF No. 4-2. 

Another study included in the government’s expert report showed that 54% of 

repeat DUI offenders were alcohol dependent, and that individuals who abuse alcohol 

were 15 to 20 times more likely to engage in violence.  Webster Report 4-6.  

Individuals with alcohol dependency or other forms of alcohol abuse are more likely 

to have anger and impulsivity issues.  Id. at 5-7.  They are more than two times as 

likely to have explosive anger and carry a firearm outside the house, and three times as 

likely to threaten someone with a firearm.   Id. 
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Relatedly, there is a longstanding tradition of prohibiting the carrying of arms 

by people who are “under the influence of intoxicating drink.”  State v. Shelby, 2 S.W. 

468, 469 (Mo. 1886); see, e.g., State v. Kerner, 107 S.E. 222, 225 (N.C. 1921).  And 

Congress has recognized the relationship between substance abuse and firearm crimes 

in prohibiting users of illegal controlled substances from possessing firearms.  See 18 

U.S.C. § 922(g)(3).  Courts have uniformly upheld the federal prohibition on 

possession of firearms by individuals with substance abuse problems.  See Wilson v. 

Lynch, 835 F.3d 1083, 1092-94 (9th Cir. 2016) (rejecting an as-applied Second 

Amendment challenge to section 922(g)(3)); United States v. Carter, 750 F.3d 462, 466-

69 (4th Cir. 2014) (same); United States v. Yancey, 621 F.3d 681, 683-86 (7th Cir. 2010) 

(per curiam) (same).   

Indeed, common sense alone would suggest that individuals who engage in 

extremely reckless behavior that threatens public safety are more likely to engage in 

similarly reckless behavior with firearms.  In Binderup, in contrast, “neither the 

evidence in the record nor common sense” suggested that the plaintiffs were likely to 

be less law-abiding or more dangerous than other citizens.  836 F.3d. at 354 

(Ambro, J., joined by two judges). 

2.  The district court acknowledged the evidence of the Wintemute study, 

which established that handgun purchasers with prior DUI convictions are almost 

32.8% more likely to be arrested for a crime involving violence and/or firearms.  See 

Webster Report 9.  The court stated, however, that “[w]ithout questioning the validity 
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of the study’s methodology,” that “this study alone does not adequately establish a 

substantial fit.”  Holloway, 349 F. Supp. 3d at 461.  The court provided no basis for 

disregarding this “reliable statistical evidence,” which sufficiently “demonstrate[s] an 

appropriate fit between [Holloway’s] total disarmament and the promotion” of the 

government’s interest.  Binderup, 836 F.3d at 355 (Ambro, J., joined by two judges).  

The district court also gave short shrift to the government’s additional “meaningful 

evidence” detailing the extensive links between alcohol dependence and abuse, drunk 

driving convictions, and violence and the misuse of firearms.  Id. at 354.  

Instead, the district court treated as dispositive the fact that “nothing in the 

record suggests that Holloway was ever diagnosed with or suffered from alcohol 

dependence.”  Holloway, 349 F.3d at 460.  That statement overlooks Holloway’s prior 

DUI offense, where he registered a blood alcohol level of 0.131, as evidence of 

precisely such a disorder.  But more importantly, the district court erred in 

disregarding the government’s “evidence explaining why banning people like 

[Holloway] (i.e., people who decades ago committed similar misdemeanors) from 

possessing firearms promotes” the government’s interest.  See Binderup, 836 F.3d at 

353-54 (Ambro, J., joined by two judges).  “These data suggest that individuals who 

are convicted of drunk driving commonly have a history of binge drinking, regular 

and significant impairment from consuming relatively large amounts of alcohol, and 

reckless and dangerous behavior that threaten the lives of others.”  Webster Report 4.  
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“There is a large body of scientific evidence indicating that people who abuse alcohol 

are at a substantially increased risk of committing acts of violence.”  Id. at 6.7  

The evidence here differs significantly from the evidence that the Court found 

unpersuasive in Binderup.  The Court in that case faulted the government for relying 

on “off-point statistical studies” that made predictive judgments about incarcerated 

felons, even though the Binderup plaintiffs “spent no time in jail.”  836 F.3d at 354 

(Ambro, J., joined by two judges).  Here, the Wintemute study examined individuals 

with substantially the same profile as Holloway.  The government’s evidence supplies 

the required “reliable statistical evidence that people with the Challenger[’s] 

background[] [a]re more likely to misuse firearms” and are “otherwise irresponsible or 

dangerous.”  Id. at 355.  As a result, the evidence “permit[s] the inference that 

disarming people like [Holloway] will promote the responsible use of firearms” and 

satisfies intermediate scrutiny.  Id. at 356.  Section 922(g)(1) should be upheld against 

Holloway’s challenge.   

                                                 
7 The district court unnecessarily took issue with an excerpt from the expert 

report.  See Holloway, 349 F. Supp. 3d at 461.  The full sentence provides the necessary 
context.  The report stated that “[a]lthough it is not possible to determine with 
certainty whether these associations” between alcohol abuse and domestic violence 
and youth violence, among other crimes, “are causal or are due to other underlying 
determinants such as impulsivity or weakened social controls, there is little doubt those 
who abuse alcohol or otherwise engage in risky drinking practices are at elevated risk 
for committing acts of violence.”  Webster Report 6 (emphasis added). 
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CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

reversed. 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

RAYMOND HOLLOWAY, JR., : CIVIL ACTION NO. 1:17-CV-81 

: 

Plaintiff : (Chief Judge Conner) 

: 

v. : 

: 

JEFFERSON B. SESSIONS, III, : 

Attorney General of the United : 

States, THOMAS E. BRANDON, : 

Acting Director of the Bureau of : 

Alcohol, Tobacco, Firearms and : 

Explosives, CHRISTOPHER A. : 

WRAY, Director of the Federal : 

Bureau of Investigation, and the : 

UNITED STATES OF AMERICA,
1

 : 

: 

Defendants : 

MEMORANDUM 

Holloway brings this civil rights action seeking a declaration pursuant to the 

Third Circuit Court of Appeals’ recent decision in Binderup v. Attorney General, 

836 F.3d 336, 339 (3d Cir. 2016) (en banc), cert. denied 137 S. Ct. 2323 (2017), that 18 

U.S.C. § 922(g)(1) is unconstitutional as applied to him.  The complaint names as 

defendants the United States of America as well as Jefferson B. Sessions, Attorney 

General of the United States; Thomas E. Brandon, Acting Director of the Bureau of 

Alcohol, Tobacco, Firearms and Explosives; and Christopher A. Wray, Director of 

1

 James B. Comey was Director of the Federal Bureau of Investigation when 

the instant action was commenced against him in his official capacity.  On May 9, 

2017, Andrew McCabe succeeded James B. Comey as Acting Director of the Federal 

Bureau of Investigation.  On August 2, 2017, Christopher A. Wray succeeded 

Andrew McCabe as Director of the Federal Bureau of Investigation. Pursuant to 

Federal Rule of Civil Procedure 25(d), Christopher A. Wray is substituted as the 

defendant in this action.  See FED. R. CIV. P. 25(d). 

Case 1:17-cv-00081-CCC   Document 83   Filed 09/28/18   Page 1 of 21
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the Federal Bureau of Investigation (collectively “defendants” or “the 

government”).  Before the court is Holloway’s motion (Doc. 58) for summary 

judgment.  Also pending is defendants’ motion (Doc. 60) to dismiss, or in the 

alternative, for summary judgment. 

I. Factual Background & Procedural History
2

A police officer initiated a traffic stop of Holloway’s vehicle for speeding on 

December 28, 2002.  (Doc. 61-1 ¶¶ 7-9).  Holloway was subsequently arrested for 

suspected drunk driving.  (Id. ¶¶ 10-14).  Approximately one hour after his arrest, 

Holloway performed a breathalyzer test which registered a blood alcohol content 

(“BAC”) of 0.131 percent.  (Id. ¶¶ 15-16).  Holloway was charged with driving under 

the influence (“driving under the influence” or “DUI”) of alcohol and speeding in 

violation of Pennsylvania law.  (Id. ¶ 17).  He successfully completed Pennsylvania’s 

2

 Local Rule 56.1 requires that a motion for summary judgment pursuant to 

Federal Rule of Civil Procedure 56 be supported “by a separate, short, and concise 

statement of the material facts, in numbered paragraphs, as to which the moving 

party contends there is no genuine issue to be tried.”  LOCAL RULE OF COURT 56.1.  

A party opposing a motion for summary judgment must file a separate statement   

of material facts, responding to the numbered paragraphs set forth in the moving 

party’s statement and identifying genuine issues for trial.  See id.  Unless otherwise 

noted, the factual background herein derives from the parties’ Rule 56.1 statements 

of material facts.  (See Docs. 58-3, 61-1, 72-2, 81).  To the extent the parties’ 

statements are undisputed or supported by uncontroverted record evidence, the 

court cites directly to the Rule 56.1 statements of material facts. 
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Accelerated Rehabilitative Disposition (“ARD”) program resulting in dismissal of 

the charges against him.
3

  (Id. ¶ 18; Doc. 58-3 ¶ 4); see also PA. R. CRIM. P. 319. 

 On January 29, 2005, a police officer witnessed Holloway drive the wrong  

way down a one-way street and initiated a traffic stop.  (Doc. 61-1 ¶¶ 19-20).  After 

Holloway was arrested for suspected drunk driving, the officer administered a 

breathalyzer test and Holloway registered a BAC of 0.192 percent.  (Id. ¶¶ 21-22).  

Holloway was charged with driving under the influence in violation of 75 PA. CONS. 

STAT. § 3802(a)(1), and driving under the influence at the highest rate of alcohol 

(BAC of .16 percent or higher) in violation of 75 PA. CONS. STAT. § 3802(c).  (Id. ¶ 23).  

He pled guilty to driving under the influence at the highest rate of alcohol.  (Id.  

¶ 24).  This 2005 DUI conviction was Holloway’s second offense and was graded as a 

misdemeanor of the first degree.  (Id.) 

 In Pennsylvania, a misdemeanor of the first degree carries a maximum 

possible sentence of five years’ imprisonment.  18 PA. CONS. STAT. § 1104(1).  If an 

individual is convicted of a second DUI offense at the highest rate of alcohol,
4

 

                                                

3

 After dismissing charges pursuant to successful completion of the ARD 

program, a judge “shall order the expungement of the defendant’s arrest record” 

absent any objection from the government.  PA. R. CRIM. P. 320.  The Rule 56 record 

does not indicate whether Holloway’s 2002 DUI arrest record was expunged.  (See 

Doc. 78 at 6).  Nonetheless, Holloway’s 2002 DUI arrest, and subsequent completion 

of the ARD program, constitutes a “prior offense” for purposes of “grading” future 

DUI offenses.  See 75 PA. CONS. STAT. § 3806(a)(1) (citing 75 PA. CONS. STAT. § 3802); 

see also id. § 3803. 

 

4

 We refer to Holloway’s 2005 DUI conviction as a “second DUI offense at the 

highest rate of alcohol.”  This phrasing is used for clarity and ease of reference and 

is not meant to imply that his first DUI conviction was also at the highest rate of 

alcohol. 
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Pennsylvania requires the individual to, inter alia, serve no less than 90 days’ 

imprisonment and pay a minimum fine of $1,500.  75 PA. CONS. STAT. § 3804(c)(2)(i)-

(iv).  Holloway was sentenced to serve 90 days’ work release, pay a fine of $1,500, 

complete any recommended drug and alcohol treatment, and serve 60 months’ 

probation.  (Doc. 61-1 ¶ 25).  Through the work release program, Holloway reported 

for work each day and occasionally worked overtime hours but was otherwise 

confined to the Cumberland County Prison for the remainder of each day.  (Id. ¶ 26; 

see also Doc. 72-1 at 7-8).  He completed his sentence in March 2006.  (See Doc. 61-1 

¶¶ 25-26). 

 In September 2016, Holloway attempted to purchase a firearm.  (Doc. 61-1  

¶ 28).  Holloway’s firearm application was denied following an instant background 

check, and Holloway appealed the denial.  (Id. ¶¶ 35, 39; see Doc. 61-2 at 83).  The 

Pennsylvania State Police affirmed the background check results and noted that, 

pursuant to 18 U.S.C. § 922(g), Holloway’s 2005 DUI conviction prohibited him from 

purchasing a firearm.  (Doc. 61-1 ¶ 39; Doc. 58-3 ¶ 18; Doc. 61-2 at 83). 

 Holloway commenced this litigation asserting an as-applied challenge to 18 

U.S.C. § 922(g)(1) under the Second Amendment to the United States Constitution.  

He seeks a declaration that his 2005 DUI conviction does not justify his 

disarmament under Section 922(g)(1) as well as a permanent injunction against 

defendants’ continued enforcement of the felon-in-possession ban as pertains him.  

The court denied defendants’ motion to dismiss and dismissed Holloway’s first 

motion for summary judgment as premature.  After a period of discovery, the 
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parties filed cross motions for summary judgment.
5

  The motions are fully briefed 

and ripe for disposition. 

II. Legal Standard 

 Through summary adjudication, the court may dispose of those claims that 

do not present a “genuine dispute as to any material fact” and for which a jury trial 

would be an empty and unnecessary formality.  FED. R. CIV. P. 56(a).  The burden of 

proof tasks the non-moving party to come forth with “affirmative evidence, beyond 

the allegations of the pleadings,” in support of its right to relief.  Pappas v. City of 

Lebanon, 331 F. Supp. 2d 311, 315 (M.D. Pa. 2004); see also Celotex Corp. v. Catrett, 

477 U.S. 317, 322-23 (1986).  The court is to view the evidence “in the light most 

favorable to the non-moving party and draw all reasonable inferences in that party’s 

favor.”  Thomas v. Cumberland County, 749 F.3d 217, 222 (3d Cir. 2014).  This 

evidence must be adequate, as a matter of law, to sustain a judgment in favor of the 

non-moving party on the claims.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250-

57 (1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587-89 

(1986).  Only if this threshold is met may the cause of action proceed.  See Pappas, 

331 F. Supp. 2d at 315. 

 Courts are permitted to resolve cross-motions for summary judgment 

concurrently.  See Lawrence v. City of Phila., 527 F.3d 299, 310 (3d Cir. 2008); see 

also Johnson v. Fed. Express Corp., 996 F. Supp. 2d 302, 312 (M.D. Pa. 2014); 10A 

                                                

5

 Defendants also moved to dismiss Holloway’s claim for lack of Article III 

standing.  (Doc. 61 at 10-12).  In their reply, defendants acknowledge that Holloway 

“currently has standing to assert his claims.”  (Doc. 78 at 1 n.1).  The court will 

therefore deny defendants’ motion to dismiss. 
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CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2720 (3d ed. 

2015).  When doing so, the court is bound to view the evidence in the light most 

favorable to the non-moving party with respect to each motion.  FED. R. CIV. P. 56; 

Lawrence, 527 F.3d at 310 (quoting Rains v. Cascade Indus., Inc., 402 F.2d 241, 245 

(3d Cir. 1968)). 

III. Discussion 

 Federal law generally prohibits and criminalizes possession of a firearm by 

any person convicted of “a crime punishable by imprisonment for a term exceeding 

one year.”  18 U.S.C. § 922(g)(1).  Excluded from this ban is any state misdemeanor 

“punishable by a term of imprisonment of two years or less.”  Id. § 921(a)(20)(B).  

The statute exempts from its prohibition any person whose conviction has been 

expunged or set aside, who has been pardoned, or who has had his or her civil 

rights restored.  Id. § 921(a)(20). 

 A person prohibited from possessing a firearm may bring an as-applied 

Second Amendment challenge to the statute effecting that ban.  See Binderup, 836 

F.3d at 339; id. at 357 (Hardiman, J., concurring in part and concurring in the 

judgments).  Under the Marzzarella framework endorsed by the Binderup court, an 

as-applied Second Amendment challenge proceeds in two steps.  Id. at 346 (Ambro, 

J., plurality opinion) (citing United States v. Marzzarella, 614 F.3d 85, 97 (3d Cir. 

2010)); id. at 387 (Fuentes, J. concurring in part, dissenting in part, and dissenting in 

the judgments).  At step one, the aggrieved party must first “identify the traditional 

justifications for excluding from Second Amendment protections the class of which 

he [or she] appears to be a member,” and then present biographical facts that 
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“distinguish his [or her] circumstances from those of persons in the historically 

barred class.”  Id. at 347 (Ambro, J., plurality opinion) (citing United States v. 

Barton, 633 F.3d 168, 173-74 (3d Cir. 2011)); id. at 387 (Fuentes, J. concurring in part, 

dissenting in part, and dissenting in the judgments).  If the challenger succeeds at 

step one, the government bears the burden of demonstrating that the challenged 

regulation “satisfies some form of heightened scrutiny” at step two.  Id. at 347 

(Ambro, J., plurality opinion) (citing Barton, 633 F.3d at 173-74); id. at 353-56 

(Ambro, J., plurality opinion) (citing Marzzarella, 614 F.3d at 97); id. at 397-98 

(Fuentes, J. concurring in part, dissenting in part, and dissenting in the judgments). 

Holloway’s second DUI offense at the highest rate of alcohol, was punishable 

by up to five years’ imprisonment and therefore falls within the ambit of Section 

922(g)(1).  See 18 PA. CONS. STAT. § 1104(1); 75 PA. CONS. STAT. § 3803(b)(4).  

Holloway argues that this conviction is not sufficiently serious to justify annulment 

of his Second Amendment rights and that defendants have not satisfied 

intermediate scrutiny at step two.  Holloway also challenges the propriety of 

applying any means-end scrutiny to his as-applied Second Amendment challenge.  

Defendants rejoin that Holloway has not met his burden at step one and that the 

proscription of Section 922(g)(1) satisfies intermediate scrutiny because it is 

reasonably calculated to advance the government’s substantial interest in public 

safety.  Holloway seeks declaratory and permanent injunctive relief. 

A. Step One of Marzzarella-Binderup Framework

Historically, persons convicted of a felony could be stripped of their Second 

Amendment rights because they ostensibly lacked “virtue.”  Binderup, 836 F.3d at 
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348-49 (Ambro, J., plurality opinion); see id. at 397-98 (Fuentes, J. concurring in 

part, dissenting in part, and dissenting in the judgments).  This class of “unvirtuous 

citizens” who may be deprived of their Second Amendment rights encompasses  

any individual who commits “a serious criminal offense, violent or nonviolent.”  Id. 

at 348 (Ambro, J., plurality opinion).  In evaluating whether a crime is so “serious” 

as to impair Second Amendment rights, courts should consider the following non-

exhaustive list of factors: first, whether the state offense is classified as a felony or 

misdemeanor; second, whether actual or attempted violence is an offense element; 

third, the severity of the sentence actually imposed; and fourth, whether there is 

cross-jurisdictional consensus on the “seriousness” of the offense.  Id. at 351-53 

(Ambro, J., plurality opinion).  No one factor is dispositive.  An offense within the 

ambit of Section 922(g)(1) is presumptively disqualifying unless the challenger 

presents a “strong reason” to conclude otherwise.  Id. at 351. 

1. Binderup Factors 

 As previously noted, Pennsylvania punishes a second DUI offense at the 

“highest rate of alcohol,” as a misdemeanor of the first degree.  75 PA. CONS. STAT.  

§ 3803(b)(4).  Defendants argue that relying solely on the crime’s label “elevate[s] 

form over substance,” (Doc. 61 at 16-17), because Pennsylvania prescribes a 

maximum possible sentence of five years’ imprisonment for a misdemeanor of the 

first degree, 18 PA. CONS. STAT. § 1104(1).  The maximum possible punishment is 

“certainly probative” of the offense’s seriousness, but its classification as a 

misdemeanor by a state legislature “is a powerful expression of its belief that the 

offense is not serious enough to be disqualifying.”  Binderup, 836 F.3d at 351-52 
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(Ambro, J., plurality opinion).  Moreover, in Binderup, the Third Circuit did not find 

the plaintiffs’ respective maximum possible sentences of three and five years to be 

dispositive.  See id. at 340; id. at 351-52 (Ambro, J., plurality opinion). 

 Notwithstanding defendants’ contention that Holloway’s crime of conviction 

was dangerous, under Pennsylvania law, actual or attempted violence is not an 

element of driving under the influence at the highest rate of alcohol.  See 75 PA. 

CONS. STAT. § 3802(c).  The offense is therefore nonviolent, despite its potential for 

perilous and often tragic outcomes.  See Binderup, 836 F.3d at 352 (Ambro, J., 

plurality opinion).  Defendants implicitly concede that this factor weighs in 

Holloway’s favor.  (See Doc. 61 at 15). 

 The parties vigorously dispute the proper weight the court should ascribe to 

the sentence imposed on Holloway.  The government correctly notes that 

Holloway’s sentence was “more severe” than those of the Binderup plaintiffs, 

neither of whom served any jail time.  (Doc. 78 at 4 (quoting Binderup, 836 F.3d  

at 352 (Ambro, J., plurality opinion))).  However, one Binderup plaintiff did receive 

a suspended sentence of 180 days’ imprisonment, reflecting discretionary authority 

that Holloway’s sentencing judge lacked.  Compare Binderup, 836 F.3d at 352 

(Ambro, J., plurality opinion) with 75 PA. CONS. STAT. § 3804(c)(2)(i).  Without 

discounting the significance of 90 days’ imprisonment, Holloway’s sentence was 

relatively minor as compared to both the threshold term of imprisonment of more 

than one year defined in 18 U.S.C. § 922(g), and the maximum possible punishment 

of five years’ imprisonment he faced under Pennsylvania law.  See 18 PA. CONS. 

STAT. § 1104(1).  Holloway’s participation in the work release program is of 

Case 1:17-cv-00081-CCC   Document 83   Filed 09/28/18   Page 9 of 21

A1

PUBLIC VERSION - REDACTEDCase: 18-3595     Document: 003113220500     Page: 53      Date Filed: 04/24/2019



 

10 

particular note.  (See Doc. 61-1 ¶¶ 25-26).  A sentencing judge has discretion to 

assign an individual convicted of a DUI offense to a daytime work release program.  

See 75 PA. CONS. STAT. § 3813.  Holloway’s assignment to such a program 

undergirds the relatively minor nature of his sentence and suggests that the 

sentencing judge did not find Holloway to pose a significant risk to public safety. 

 All 50 states criminalize driving with a BAC of .08 percent or higher.  (Doc. 

61-1 ¶ 56).  But in determining whether a cross-jurisdictional consensus existed as 

to the seriousness of the offenses at issue in Binderup, the Third Circuit also 

considered how many states prescribed a maximum sentence that “meet[s] the 

threshold of a traditional felony (more than one year in prison).”
6

  Binderup, 836 

F.3d at 352-53 (Ambro, J., plurality opinion).  Beyond its uniform illegality, the 

manner in which a DUI offense is punished varies by state and depends on a 

multitude of factors.  In this case, salient sentencing factors from state to state are 

the BAC level and the number of prior offenses.  Defendants maintain that there is 

a cross-jurisdictional consensus as to the severity of Holloway’s conduct.
7

 

                                                

6

 The Binderup court provided no precise definition as to what constitutes a 

“cross-jurisdictional consensus.”  See Binderup, 836 F.3d at 352-53 (Ambro, J., 

plurality opinion).  Nevertheless, for the reasons discussed infra, we find that the 

number of states that punish a second DUI conviction as a serious offense falls well 

short of a consensus. 

 

7

 In support of their position, defendants assert that “[f]orty-six states punish 

DUIs as felonies on a first or subsequent conviction.”  (Doc. 61 at 21).  This 

statement is rather misleading.  Not a single state punishes a first DUI offense as a 

felony, and only three states impose a maximum possible sentence greater  

than one year’s imprisonment.  (See Doc. 58-4 at 7-31); see also MASS. GEN. LAWS 

ANN. ch. 90, § 24(1)(a)(1); N.C. GEN. STAT. ANN. § 20-179(f3); VT. STAT. ANN. tit. 23,  

§ 1210(b). 
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 Holloway’s 2005 DUI conviction was his second offense within three years 

and he had a BAC of .192 percent.  For a second DUI offense, 40 states prescribe a 

maximum term of imprisonment of one year or less.  (See Doc. 58-4 at 7-31).  Ten 

states enforce a maximum term of imprisonment of more than one year for a second 

DUI offense, (id. at 9-10, 13, 15-16, 21-23, 28), only four of which classify the second 

DUI offense as a felony, (id. at 9, 13, 21, 23).  Defendants note that 48 states impose 

enhanced penalties for DUI offenses when the driver’s BAC exceeds a “particularly 

high threshold.”  (Doc. 58 ¶ 58; Doc. 61 at 21).  These enhanced penalties for 

elevated BAC levels include increased fines, license suspension, installation of 

ignition interlock devices, and heightened minimum terms of imprisonment.  (See 

Doc. 58-4 at 7-31).  However, only three states increase the maximum possible term 

of imprisonment above one year for a BAC of .16 or higher during a second offense.  

(Doc. 58-4 at 12, 24, 26).  The government has not shown there is a consensus 

regarding the seriousness of a generic second DUI offense, let alone a second DUI 

offense at a high rate of alcohol. 

2. Additional Factors 

 The parties urge the court to consider two additional factors in evaluating the 

seriousness of Holloway’s offense.  Holloway contends that, under Pennsylvania 

law, he would not be prohibited from owning a firearm after a second DUI offense 

at the highest rate of alcohol.  (Doc. 59 at 13-14).  Defendants contend that 

Holloway’s DUI offense evinces a manifest disregard for the safety of others.  (Doc. 

61 at 22-23).  We take these arguments in turn. 
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 Under Pennsylvania law, a person who has three or more DUI convictions 

within a five-year period is prohibited from transferring or purchasing firearms.   

18 PA. CONS. STAT. § 6105(c)(3) (citing 75 PA. CONS. STAT. § 3802).  This prohibition 

does not extend to firearms possessed prior to the third DUI conviction.  Id.; see 

Hamborsky v. Pa. State Police, No. 1359 C.D. 2016, 2017 WL 3122215, at *1 (Pa. 

Commw. Ct. July 24, 2017).  Upon proper application, Pennsylvania courts must 

grant firearm disability relief after a period of ten years to any person subject to the 

prohibition of Section 6105(c)(3).  18 PA. CONS. STAT. § 6105(e)(2).  In enacting 

Section 6103(c)(3), it is unclear whether the Pennsylvania General Assembly 

considered the federal firearms prohibition pursuant to 18 U.S.C. § 922(g), or its 

interplay with Pennsylvania’s DUI offense classification and punishment scheme.
8

  

Nevertheless, the limited circumstances under which the Commonwealth prohibits 

DUI offenders from transferring and purchasing new firearms suggests that it views 

Holloway’s offense less seriously than defendants claim. 

 It is beyond peradventure that driving under the influence of alcohol 

significantly increases the likelihood of accidents and accident-related fatalities.  In 

2016 alone, there were over 10,000 fatalities nationwide stemming from alcohol-

related driving accidents; 62 percent of drivers in those accidents had a BAC in 

excess of the legal limit.  (Doc. 61-2 at 100).  And 67 percent of those 2016 alcohol-

related driving fatalities arose from accidents where at least one driver had a BAC 

of .15 percent or higher.  (Id. at 105).  A study of 2007 motor-vehicle-accident data 

                                                

8

 Pennsylvania courts presume that the General Assembly is “familiar with 

extant [state] law” when enacting legislation.  Com. v. Zortman, 23 A.3d 519, 525 

(2011) (citing White Deer Twp. v. Napp, 985 A.2d 745, 762 (2009)). 
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revealed that individuals with a BAC of .15 percent or higher were between 

approximately 112 and 200 times more likely to be involved in any fatal motor 

vehicle accident depending on the age of the driver.  (Doc. 61-3 at 43).  Based on 

these studies, defendants contend that recidivist drunk driving evinces a manifest 

disregard for the safety of others.  (Doc. 61 at 22).  The majority of states, including 

Pennsylvania, require first time DUI offenders to attend a DUI or substance abuse 

program as part of their sentence, rendering repeat offenses more egregious.  (See 

Doc. 58-4 at 7-31); 75 PA. CONS. STAT. § 3804(a)(1)(iii)-(iv).  A second DUI offense, 

regardless of BAC level, certainly demonstrates maladjustment and a reckless 

disregard for the safety and well-being of others. 

3. Consideration of All Factors 

 After a careful weighing of the Binderup factors, the court concludes that 

Holloway’s crime was not a “serious offense” within the ambit of Section 922(g)(1).  

A second DUI offense at the highest rate of alcohol, is a misdemeanor under 

Pennsylvania law and no showing of violence or attempted violence is required for 

conviction.  All states take DUI offenses “seriously” by criminalizing such conduct, 

but there is no cross-jurisdictional consensus on the seriousness of such an offense.  

Only a handful of states classify a second DUI offense as a felony or impose a 

maximum penalty of more than one year imprisonment.  Fewer still increase the 

maximum possible term of imprisonment above one year when the offender drives 

at a high rate of alcohol (BAC greater than .15 percent).  Despite the panoply of 

penalties available, the sentencing judge chose not to impose a sentence above the 
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mandatory minimum term of 90 days’ imprisonment and permitted Holloway to 

participate in a work release program. 

 Defendants’ proffered factors do not tip the scales against Holloway.  That 

driving under the influence is risky behavior is undisputed.  It places others in 

danger of bodily harm.  Yet only seven states permanently suspend a repeat DUI 

offender’s driving privileges, and only after a third DUI conviction.  (See Doc. 58-4 

at 7, 10, 19, 22, 24, 28-29).  The Commonwealth of Pennsylvania has clearly indicated 

that a repeat DUI offender is not so unvirtuous that he or she must be disarmed 

until a third DUI conviction in five years and, even then, the disability has an 

automatic ten-year expiration date.  Holloway has distinguished himself from the 

class of persons historically barred from possessing a firearm by establishing that 

his crime of conviction was not sufficiently serious. 

B. Step Two of Marzzarella-Binderup Framework 

 As a threshold matter, Holloway invites the court to reject step two of the 

Marzarella-Binderup framework entirely as inconsistent with Supreme Court 

precedent, which purportedly rejects application of any interest balancing to 

Second Amendment rights.  (Doc. 59 at 18-19).  He misapprehends the Court’s 

rejection of “judicial interest balancing” as a means to determine the scope of the 

Second Amendment right.  See McDonald v. City of Chicago, 561 U.S. 742, 785 

(2010) (citing District of Columbia v. Heller, 554 U.S. 570, 634-35 (2008)).  In Heller, 

the Court critiqued the dissent’s application of a “judge-empowering” or 

“freestanding” interest-balancing inquiry to the “core protection” of an enumerated 

constitutional right.  Heller, 554 U.S. at 634.  Moreover, the dissent’s proposed 
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“judicial interest balancing” was distinguishable from the “traditionally expressed 

levels” of scrutiny—rationale basis, intermediate scrutiny, and strict scrutiny.  Id.  

The felon-in-possession ban “constrains the rights of persons who, by virtue of their 

prior criminal conduct, fall outside the core of the Second Amendment’s 

protections.”  Binderup, 836 F.3d at 397-98 (emphasis added) (quoting Heller, 554 

U.S. at 635) (Fuentes, J. concurring in part, dissenting in part, and dissenting in the 

judgments); see id. at 353-56 (Ambro, J., plurality opinion).  We will therefore apply 

step two of the Marzzarella-Binderup framework. 

 At step two, the government bears the burden of establishing that Section 

922(g)(1) satisfies intermediate scrutiny.
9

  Id. at 353-56 (Ambro, J., plurality opinion); 

id. at 397-98 (Fuentes, J. concurring in part, dissenting in part, and dissenting in the 

judgments).  Section 922(g)(1) survives intermediate scrutiny if the government 

shows a “substantial fit” between the disarmament of the plaintiff and its 

compelling interest in “preventing armed mayhem.”  Id. at 353-56 (Ambro, J., 

plurality opinion); see also id. at 397-98 (Fuentes, J. concurring in part, dissenting in 

part, and dissenting in the judgments).  The government must present “some 

                                                

9

 Holloway argues in the alternative that strict scrutiny should be applied at 

step two of the Marzarella-Binderup framework.  (See Doc. 59 at 19).  As noted 

supra, the felon-in-possession ban does not impact the core of the Second 

Amendment’s protections, to wit: the right of “law-abiding, responsible citizens” to 

possess firearms for home defense.  Binderup, 836 F.3d at 398 (quoting Heller, 554 

U.S. at 635) (Fuentes, J. concurring in part, dissenting in part, and dissenting in the 

judgments).  Post Heller, the Third Circuit continues to apply intermediate scrutiny 

to regulations that do not burden this core Second Amendment right.  See id. at 

397-98 (citing Drake v. Filko, 724 F.3d 426, 435-36 (3d Cir. 2013); Marzzarella, 614 

F.3d at 96-97).  We accordingly reject Holloway’s suggestion that strict scrutiny 

governs his as-applied challenge to Section 922(g)(1). 
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meaningful evidence, not mere assertions,” to substantiate its justification.  Id.  

at 354 (Ambro, J.) (citation omitted). 

 The government has not satisfied its burden of proving that disarmament of 

Holloway, and other individuals like him, will promote public safety.  It relies 

heavily on an expert report
10

 to support the proposition that individuals like 

Holloway “are substantially more likely to intentionally use firearms to harm 

others, inflict self-harm, and cause inadvertent harm.”  (Doc. 61 at 25-27 (citing  

Doc. 61-4)).  The expert report states that individuals with alcohol dependency or 

abuse are more prone to violence and cites one study that suggests just over 50 

percent of DUI offenders were alcohol dependent.  (Doc. 61-4 at 4-5 & n.8).  It 

further notes that alcohol abuse is often comorbid with mental illness and is 

strongly linked with domestic violence, youth violence, violent crime, and road rage.  

(Id. at 6-7).  But nothing in the record suggests that Holloway was ever diagnosed 

with or suffered from alcohol dependence, alcohol abuse, or mental illness.  

Moreover, the report acknowledges that “it is not possible to determine with 

certainty whether these associations are causal.”  (Id. at 6). 

 The report further opines that laws prohibiting “high risk” individuals  

from purchasing firearms reduce future violent and firearms-related offenses.  (Id. 

at 13-14).  In support of this proposition, the report cites two studies which collected 

                                                

10

 Holloway urges the court to reject the expert report due to various 

technical deficiencies including, inter alia, the absence of the author’s signature and 

a list of the author’s previous publications.  (Doc. 72 at 2-3).  No ascertainable, 

material prejudice accrued from these deficiencies, and we will therefore consider 

the report. 
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data on individuals with at least one prior misdemeanor conviction for a crime of 

violence.  (Id. at 13-14 & n.50)  Both studies found that barring said individuals from 

purchasing firearms reduced the commission of future crimes involving firearms or 

violence, and intimate partner homicides, respectively.  (Id.)  Defendants can draw 

no reasonable conclusion from these studies about the risk posed by Holloway’s 

potential possession of a firearm as his disqualifying misdemeanor was nonviolent.   

 One study identified by the report found 32.8 percent of handgun purchasers 

who had prior alcohol convictions were arrested for a subsequent crime involving 

violence or firearms.  (Id. at 9 & n.34).  The study’s regression analysis revealed that 

individuals with just one prior alcohol-related conviction were four times as likely to 

be arrested for a firearm-related offense or a crime of violence.  (Id. at 10).  The data 

set utilized by the study consists of persons who purchased a handgun from a 

California retail firearms dealer in 1977.  (Id. at 9).  Without questioning the validity 

of the study’s methodology, we find that this study alone does not adequately 

establish a substantial fit between Holloway’s disarmament and the government’s 

compelling interest in preventing armed mayhem. 

 Holloway contends that the federal government’s history of granting relief 

from federal firearms disabilities to deserving persons undercuts defendants’ 

arguments at step two.  Prior to 1993, the United States Attorney General had the 

authority to grant relief to persons prohibited under federal law from obtaining and 

possessing firearms.  18 U.S.C. § 925(c).  The Attorney General could grant such 

relief if an applicant “established . . . that the circumstances regarding the 

disability, and the applicant’s record and reputation, are such that the applicant will 
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not be likely to act in a manner dangerous to public safety.”  Id.  In 1993, Congress 

eliminated federal funding for investigations and grants of relief pursuant to 

Section 925(c).  See United States v. Bean, 537 U.S. 71, 74-75 (2002) (citation 

omitted). 

 Holloway points to four individuals with criminal behavior of a more severe 

character than his, and who received firearm disability relief pursuant to Section 

925(c), undermining the government’s contention that individuals like Holloway 

should not retain Second Amendment rights.  (Doc. 59 at 22-26).  At step two of the 

Marzarella-Binderup framework, the government must show a substantial, not 

perfect, fit between the disarmament of Holloway and its compelling interest in 

preventing armed mayhem.  See Binderup, 836 F.3d at 353-56 (Ambro, J., plurality 

opinion); see also id. at 397-98 (Fuentes, J. concurring in part, dissenting in part, 

and dissenting in the judgments).  The government’s decision to grant such relief to 

a particular individual does not alone indicate that disarming the class of persons to 

which that individual belongs fails to promote the responsible use of firearms.  If 

Congress continued to fund Section 925(c), Holloway might well be a strong 

candidate for relief.  But we do not find these fact-intensive examples particularly 

persuasive. 

 Nevertheless, defendants’ evidence fails to account for key characteristics of 

Holloway and similarly situated persons.  They have presented no evidence 
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indicating that individuals like Holloway—after over a decade of virtuous,
11

 

noncriminal behavior—“remain [so] potentially irresponsible” that they should be 

prohibited from owning a firearm.  See Binderup, 836 F.3d at 356 (Ambro, J., 

plurality opinion).  The government has not demonstrated a substantial fit between 

Holloway’s continued disarmament and the important government interest of 

preventing armed mayhem. 

C. Permanent Injunctive Relief

Our inquiry does not end with a determination that Holloway has prevailed 

on the merits of his as-applied Second Amendment challenge.  Before the court 

may grant permanent injunctive relief, Holloway must prove: first, that he will 

suffer irreparable injury absent the requested injunction; second, that legal 

remedies are inadequate to compensate that injury; third, that balancing of the 

respective hardships between the parties warrants a remedy in equity; and fourth, 

that the public interest is not disserved by an injunction’s issuance.  See eBay Inc.

v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006) (citations omitted).

The injury here is irreparable, as the deprivation of a constitutional freedom 

“for even minimal periods of time, unquestionably constitutes irreparable injury.”  

Mills v. D.C., 571 F.3d 1304, 1312 (D.C. Cir. 2009) (quoting Elrod v. Burns, 427 U.S. 

347, 373-74 (1976) (plurality opinion)); see also 11A CHARLES ALAN WRIGHT, ET AL.,

FEDERAL PRACTICE AND PROCEDURE § 2948.1 (3d ed. 2013).  Furthermore, sovereign 

11

 In the years following his second DUI conviction in 2005, Holloway 

obtained his bachelor’s degree in psychology, worked as an educator with juveniles 

housed in a residential treatment center, and was not criminally convicted of any 

state or federal offense.  (See Doc. 58-3 ¶¶ 8-12). 
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immunity would bar money damages claims against defendants in their official 

capacities.  Cooper v. Comm’r, 718 F.3d 216, 220 (3d Cir. 2013) (quoting United 

States v. Testan, 424 U.S. 392, 399 (1976)).  Because there is no adequate legal 

remedy to compensate Holloway’s constitutional injuries, declaratory and 

injunctive relief will ensure that Holloway does not continue to suffer irreparable 

harm. 

 As to the respective hardships between the parties, we fail to ascertain any 

real hardship defendants would suffer from an award of permanent injunctive 

relief.  Defendants have identified none, save for their arguments regarding the risk 

Holloway poses based on his second DUI conviction, which we have squarely 

addressed.  Holloway, per contra, would continue to suffer the Second Amendment 

injury described in this opinion if a permanent injunction were not granted.  The 

balancing of hardships thus militates in favor of Holloway’s requested injunction.  

Finally, we find the public interest is advanced, rather than disserved, by 

permanently enjoining defendants from continued infringement of a citizen’s 

constitutional rights.  We will grant Holloway’s request for permanent injunctive 

relief.
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IV. Conclusion 

 Section 922(g)(1) is unconstitutional as applied to Holloway.  Holloway’s 

disqualifying conviction was not sufficiently serious to warrant deprivation of his 

Second Amendment rights, and disarmament of individuals such as Holloway is not 

sufficiently tailored to further the government’s compelling interest of preventing 

armed mayhem.  The court will grant summary judgment, declaratory judgment, 

and permanent injunctive relief to Holloway.  An appropriate order shall issue. 

 

 

       /S/ CHRISTOPHER C. CONNER          

      Christopher C. Conner, Chief Judge 

      United States District Court 

      Middle District of Pennsylvania 

 

 

Dated: September 28, 2018 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 

RAYMOND HOLLOWAY, JR., : CIVIL ACTION NO. 1:17-CV-81 

    : 

   Plaintiff : (Chief Judge Conner) 

    : 

  v.  : 

    : 

JEFFERSON B. SESSIONS, III, : 

Attorney General of the United : 

States, THOMAS E. BRANDON, : 

Acting Director of the Bureau of : 

Alcohol, Tobacco, Firearms and : 

Explosives, CHRISTOPHER A. : 

WRAY, Director of the Federal : 

Bureau of Investigation, and the : 

UNITED STATES OF AMERICA, : 

    : 

   Defendants : 

 

ORDER 

 

 AND NOW, this 28th day of September, 2018, upon consideration of the  

plaintiff’s motion (Doc. 58) for summary judgment pursuant to Federal Rule of Civil 

Procedure 56 and defendants’ motion (Doc. 60) to dismiss, or in the alternative, for 

summary judgment pursuant to Federal Rules of Civil Procedure 12 and 56, and for 

the reasons set forth in the accompanying memorandum, it is hereby ORDERED 

that: 

1. Plaintiff’s motion (Doc. 58) for summary judgment is GRANTED. 

 

2. Defendants’ motion (Doc. 60) to dismiss, or in the alternative, for 

summary judgment is DENIED. 
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3. It is ORDERED and DECLARED that the felon-in-possession ban of

18 U.S.C. § 922(g)(1) is unconstitutional as applied to plaintiff Raymond

Holloway, Jr. (“Holloway”) in violation of the Second Amendment to

the United States Constitution.  Defendants, together with all those

acting in concert with them, are ENJOINED from enforcing, directing

enforcement, or permitting enforcement of the felon-in-possession ban

of 18 U.S.C. § 922(g)(1) against Holloway.

4. The Clerk of Court shall enter declaratory judgment in Holloway’s

favor on his Second Amendment claim, brought pursuant to Binderup

v. Attorney General, 836 F.3d 336, 339 (3d Cir. 2016) (en banc), cert.

denied 137 S. Ct. 2323 (2017), challenging the felon-in-possession ban 

of 18 U.S.C. § 922(g)(1) as applied to him, said judgment to be entered 

in accordance with paragraph 3. 

5. The Clerk of Court shall thereafter close this case.

 /S/ CHRISTOPHER C. CONNER 

Christopher C. Conner, Chief Judge 

United States District Court 

Middle District of Pennsylvania 
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AO 450 (Rev. 01/09)   Judgment in a Civil Action

UNITED STATES DISTRICT COURT
for the

MIDDLE DISTRICT of PENNSYLVANIA

RAYMOND HOLLOWAY, JR., 

)

)

)

)

)

Plaintiffs

v. Civil Action No. 1:17-CV-0081
JEFFERSON B. SESSIONS, III, Attorney General of the United

States, THOMAS E. BRANDON, Acting Director of the Bureau

of Alcohol, Tobacco, Firearms and Explosives, CHRISTOPHER

A. WRAY, Director of the Federal Bureau of Investigation, and

the UNITED STATES OF AMERICA, 

     (Chief Judge Conner)

Defendants 

JUDGMENT IN A CIVIL ACTION

The court has ordered that (check one):

9 the plaintiff recover from the
defendant (name) the amount of

dollars ($ ), which includes prejudgment
interest at the rate of %, plus postjudgment interest at the rate of %, along with costs.

9 the plaintiff recover nothing, the action be dismissed on the merits, and the defendant (name)
recover costs from the plaintiff (name)

.  

x other: SUM MARY JUDGMENT be and is hereby ENTERED in favor of plaintiff RAYMOND HOLLOWAY, JR.,
and against defendants JEFFERSON B. SESSIONS, III, Attorney General of the United States, THOMAS E.
BRANDON, Acting Director of the Bureau of Alcohol, Tobacco, Firearms and Explosives, CHRISTOPHER A.
WRAY, Director of the Federal Bureau of Investigation, and the UNITED STATES OF AMERICA; and
DECLARATORY JUDGMENT be and is hereby ENTERED in favor of plaintiff RAYMOND HOLLOWAY,
JR., and against defendants JEFFERSON B. SESSIONS, III, Attorney General of the United States, THOMAS E.
BRANDON, Acting Director of the Bureau of Alcohol, Tobacco, Firearms and Explosives, CHRISTOPHER A.
WRAY, Director of the Federal Bureau of Investigation, and the UNITED STATES OF AMERICA, as follows: It
it ORDERED and DECLARED that the felon-in-possession ban of 18 U.S.C. § 922(g)(1) is unconstitutional as
applied to plaintiff Raymond Holloway, Jr., in violation of the Second Amendment to the United States
Constitution.  Defendants, together with all those acting in concert with them are ENJOINED from enforcing,
directing enforcement, or permitting enforcement of the felon-in-possession ban of 18 U.S.C. § 922(g)(1) against
Holloway, in accordance with this court’s memorandum and order (Docs. 83, 84), dated September 28, 2018. 
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This action was (check one):
9 tried by a jury with Judge or Magistrate Judge presiding, and the jury has
rendered a verdict.

9 tried by Judge or Magistrate Judge  without a jury and the above decision

X decided by Judge or Magistrate Judge Chief Judge Christopher C. Conner

MOTION FOR SUMMARY JUDGMENT

Date: Oct 1, 2018 CLERK OF COURT   PETER WELSH, Acting Clerk of Court

K. McKinney

Signature of Clerk or Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

RAYMOND HOLLOWAY, JR., :    Case No. 1:17-cv-00081-CCC 
: 

Plaintiff : 
: 

v. :    Hon. Christopher C. Conner 
: 

MATHEW G. WHITAKER, et al. : 
: 

Defendants.  :    Electronically Filed 

DEFENDANTS’ NOTICE OF APPEAL 

Notice is hereby given that Defendants appeal to the United States Court of Appeals for 

the Third Circuit the final order and judgment of this Court entered on October 1, 2018, ECF No. 

84, in favor of Plaintiff Raymond Holloway, Jr. and against Defendants Mathew G. Whitaker, 

Acting Attorney General,1 Thomas E. Brandon, Acting Director of the Bureau of Alcohol, 

Tobacco, Firearms and Explosives, Christopher A. Wray, Director of the Federal Bureau of 

Investigation, and the United States of America.   

Respectfully submitted, 

JOSEPH H. HUNT 
Assistant Attorney General 

JOHN R. TYLER 
Assistant Branch Director 

  /s/ Gary Feldon 
GARY FELDON 
Trial Attorney 
U.S. Department of Justice 
Civil Division 
Via Special Delivery: 1100 L St. NW, Room 11104 
Washington, DC 20005 
Via Mail: P.O. Box 883, Washington, DC 20044 
20 Massachusetts Avenue, N.W. 

1  Mathew G. Whitaker was named Acting Attorney General November 7, 2018, and has been substituted for 
former Attorney General Jefferson B. Sessions III pursuant to Federal Rule of Civil Procedure 25(d). 
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2 

Washington, DC 20530 
Telephone: (202) 514-4686 
Fax: (202) 616-8460 
Email: gary.d.feldon@usdoj.gov 

Attorneys for Defendants 

Date:  November 27, 2018
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