
Cooper & Kirk 
Lawyers 

A Professional Limited Liability Company 
 

David H. Thompson  1523 New Hampshire Avenue, N.W.    (202) 220-9659 
dthompson@cooperkirk.com       Washington, D.C.  20036          Fax (202) 220-9601 
       

July 6, 2021 
VIA ECF 
Molly C. Dwyer 
Clerk of the Court 
Ninth Circuit Court of Appeals 
95 7th Street 
San Francisco, CA 94103 
 

Re:  Matthew Jones, et al. v. Rob Bonta, et al. 
 United States Court of Appeals for the Ninth Circuit, Case No. 20-56174 
  

Dear Ms. Dwyer: 

 Plaintiffs-Appellants respectfully submit this response to Defendants-Appellees’ citation 
of National Rifle Association of America v. Swearingen, No. 4:18-cv-00137-MW-MAF (N.D. Fla. 
June 24, 2021), which is unpersuasive for several reasons.  

 First, although the court acknowledged that “longstanding” prohibitions would not be 
entitled to a presumption of validity if they conflicted with Founding-Era understandings, it 
incorrectly treated Founding-Era evidence as inconclusive. Most notably, the court dismissed 
evidence that 18-to-20-year-olds were members of the militia as being “of limited value” because 
the Second Amendment “encompass[es] a right to possess arms for self-defense that stands outside 
the militia context.” Slip Op. at 19. To the contrary, although the militia-oriented prefatory clause 
does not limit the right, it is informative: a right that was codified to prevent elimination of the 
militia must extend to persons who were uniformly understood to comprise part of the militia at 
the time of ratification. Br. of Pls.-Appellants (“Pls. Br.”), at 20–21, Doc. 17 (Dec. 4, 2020). 

 Second, the court wrongly situated Florida’s ban in a “longstanding tradition.” The court 
fallaciously concluded that nineteenth-century bans on the sale of concealable arms support bans 
covering even long arms because Heller held that handguns are more important for self-defense. 
Slip Op. at 38, n. 30. Broad bans that leave 18-to-20-year-old adults with fewer options for self-
defense are inconsistent with both the original understanding of the right and the more recent 
tradition. See Pls. Br. at 34. 

 Finally, the court wrongly concluded that Florida’s restriction was analogous to the 
“longstanding” regulations mentioned in Heller because all seek to keep firearms out of the hands 
of dangerous persons—an analogy even the court found unsatisfying, Slip Op. at 36 & n.28. But 
the Heller classifications require an individualized determination, either of dangerousness or 
serious incapacity, CAL. WELF. & INST. CODE § 5150, or of guilt. (It is doubtful that laws disarming 
non-violent felons are constitutional, Kanter v. Barr, 919 F.3d 437, 451 (7th Cir. 2019) (Barrett, 
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J., dissenting).) This is a far cry from the weak correlations supporting California’s finding of 
dangerousness. See Pls. Br. at 40–42. 

 Respectfully, 
 
/s/ David H. Thompson  
David H. Thompson 
 
Attorney for Plaintiffs-Appellants 

cc: Counsel of Record 
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