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Dear Ms. Dwyer: 
Plaintiffs-Appellants write to respond to Defendants-Appellees’ letter concerning the en 

banc decision in Duncan v. Bonta, No. 19-55376, 2021 WL 5577267 (9th Cir. Nov. 30, 2021). 
Duncan’s pronouncements on intermediate scrutiny are irrelevant because the Court should 

apply strict scrutiny under Circuit precedent. The en banc decision says nothing to undermine this 
conclusion. The Court applied intermediate scrutiny to the magazine ban at issue in that case 
because it concluded that the magazine ban imposed a minimal burden because it “has no effect 
whatsoever on which firearms may be owned.” Duncan, 2021 WL 5577267, at *11. By contrast, 
Section 27510 prohibits most 18-to-20-year-old adults from owning any semi-automatic centerfire 
rifles and burdens their ability to acquire other types of long arms. Pls-Appellants’ Br. 37, Doc. 17 
(Dec. 4, 2020) (“Pls’ Br.”); Pls-Appellants’ Reply Br. 12–13, Doc. 44 (Feb. 9, 2021) (“Pls’ 
Reply”). Laws imposing such a substantial burden on Second Amendment rights are subject to 
strict scrutiny. Duncan, 2021 WL 5577267, at *11.  

Duncan supports reversal even if intermediate scrutiny is appropriate. To survive 
intermediate scrutiny, the law need not be the “least restrictive means” of accomplishing the 
government’s objective, id. at *15, but it must not burden “substantially more” protected conduct 
than necessary. Packingham v. North Carolina, 137 S.Ct. 1730, 1736 (2017) (cited by Duncan at 
*8 as a model of the tiers-of-scrutiny analysis); see Pls’ Br. 49–51; Pls’ Reply 22–23. Section 
27510 burdens substantially more conduct than necessary; indeed, its fit is so loose as to be 
unreasonable under any standard. Id. 23–24.  

The State touts the majority’s deference to legislative judgment. Deference lends no aid to 
the State because the deficiency here is not a lack of “scientific precision” but a lack of evidence 
period. Pls’ Br. 43–46. More importantly, even if the Court accepted the State’s assertions as 
“legislative judgment,” that judgment does not support Section 27510. A law that burdens an entire 
group because a disproportionate but small percentage of that group presents a threat to a 
government interest cannot survive intermediate scrutiny. Id. 42–43. 
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Respectfully, 
 
/s/ David H. Thompson  
David H. Thompson 
 
Attorney for Plaintiffs-Appellants 

cc: Counsel of Record 
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