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1

I.

PLAINTIFFS SATISFY THE SECOND AMENDMENT’S REQUIRED TEST

2

A. The AWCA Bans Firearms In Common Use For Lawful Purposes

3

Defendants fail to refute the clear evidence proving that the banned firearms are

4

common. Indeed, AR-style semiautomatic rifles are so ubiquitous in the United States

5

that they have earned the nickname “America’s Rifle.” See Ammoland Shooting Sports

6

News, New Industry Statistics Underscore Popularity of “America’s Rifle” -

7

16,069,000!?, pub. Sept. 25, 2018, http://bit.ly/3aRGG1N (citing NSSF statistics used

8

in Curcuruto Decl., ¶15). Plaintiffs have submitted overwhelming evidence that

9

demonstrates the immense commonality of semiautomatic rifles with common

10

characteristics—pejoratively classified by Defendants as “assault weapons”—

11

throughout the country. See Pls. Motion p. 13-14; Curcuruto Dec., ¶¶7-14, Exs. 1-7;

12

Moscary Dec., ¶¶25-48, Exs. 4-11; Kapelsohn Dec. ⁋⁋17-18. While Plaintiffs’

13

evidence focuses on rifles, the number of all semiautomatic firearms—rifles, pistols,

14

and shotguns—is irrefutably higher. And the AWCA bans all semiautomatic firearms

15

with common characteristics. Thus, Defendants’ attempt to diminish the significance

16

of the commonality of the banned rifles by focusing on the relatively less evidence

17

regarding “assault shotguns” and “assault pistols” is misguided. See Mocsary Dec.

18

⁋⁋47-52 (the Supreme Court addresses arms bans at a higher level of generality).1

19

Defendants respond to Plaintiffs’ evidence by merely denying it. Opp. at 12:11.

20

Defendants provide no evidence to support their denial.2 In fact, Defendants’ evidence

21
22
23
24
25
26
27
28

1

“The Second Amendment extends, prima facie, to all instruments that constitute
bearable arms.” Heller, 554 U.S. at 582. “In other words, it identifies a presumption in
favor of Second Amendment protection, which the State bears the initial burden of
rebutting.” New York State Rifle & Pistol Ass'n v. Cuomo, 804 F.3d 242, 257 n.73
(2015).
2

See Defendants’ evidence - Declaration of Blake Graham (claims that semiautomatic
rifles, pistols, and shotguns defined as “assault weapons” are not common in his
experience). Graham Dec. ⁋⁋ 16, 57, 62. However, his experience and anecdotes are
limited to California, where a ban is in place. See Duncan v. Becerra, 265 F. Supp. 3d
1
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1

demonstrates how common the banned arms are: “Military-style weapons today define

2

the U.S. civilian gun market.” Defendants’ evidence - DX-9 at 244; see also DX-9 at

3

205, 211, 217, 218, 220, 222, 225, 227, 228, 229, 232 (assault pistols), 233, 236

4

(assault shotguns), 239, and 241; DX-20 at 388 (“semiautomatic weapons with large-

5

capacity magazines and/or other military-style features are common among models

6

produced in the contemporary gun market”); DX-1 at 9 (“California Complaint assault

7

weapons” “have been permitted to flood into this state”).

8
9

Defendants rely on Professor Donohue’s declaration to claim that the supposed
prevalence of permitted rimfire firearms (i.e., firearms chambered in .22 LR) undermine

10

the prevalence and popularity of the firearms California bans. Donohue Dec., ¶141. To

11

the contrary, comprehensive studies supporting Mr. Curcuruto’s declaration show that

12

rimfire weapons constitute only a small fraction of the overall numbers of modern

13

sporting rifles involved. Curcuruto Dec., ¶9,Ex. 4 at p. 34. Professor Donohue’s

14

suggestion that the study of “modern sporting rifles” may include weapons not

15

restricted by California’s AWCA is false. The term “modern sporting rifle,” as used by

16

Mr. Curcuruto and the NSSF reports, means “firearms comprised primarily of

17

semiautomatic rifles built on the AR- and AK-platforms.” Curcuruto Dec., ¶7 and Ex. 4

18

at p. 15. And as the Defendants’ own declarant admits, “[f]or semiautomatic rifles that

19

qualify as assault weapons, the most common feature of prohibited assault weapons is

20

likely the pistol grip. The next most common features are probably telescoping stocks

21

and flash suppressors.” Graham Dec., ¶16. Some semiautomatic rifles are lawful in all

22

50 states, and any semiautomatic rifle is lawful in 44 states. 41 states treat all

23

semiautomatic firearms like other legal firearms. Mocsary Dec. ⁋44.

24

Thus, compared to the “[h]undreds of thousands of Tasers and stun guns”

25
26
27
28

1106, 1118 (“To the extent [the firearms] may be now uncommon within California, it
would only be the result of the State long criminalizing the buying, selling, importing,
and manufacturing of these [firearms] . . . It cannot be used as constitutional support
for further banning.”).
2
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1

lawfully possessed in 45 states that Justice Alito deemed common in Caetano v.

2

Massachusetts, 136 S.Ct. 1027, 1032 (2016), there are millions of semiautomatic

3

firearms with the banned characteristics that are commonly owned in 44 other states.

4

Defendants’ do not refute or address this jurisdictional analysis, which this Court

5

previously applied. Duncan v. Becerra, 366 F.Supp.3d 1131, 1145 (S.D. Cal. 2019).

6

Any ban on such firearms is unconstitutional under any standard of scrutiny.

7

B. The Firearms In Question Are Not Dangerous And Unusual

8

Defendants primary argument is that the “lethality” of the banned arms justify

9

their prohibition. But lethality is not the appropriate test. “[T]he Supreme Court made

10

clear in Heller that it wasn't going to make the right to bear arms depend on casualty

11

counts.” Otherwise, “Heller would have been decided the other way.” Moore v.

12

Madigan, 702 F.3d 933, 939 (7th Cir. 2012) (citing Heller, 554 U.S. at 636). Indeed,

13

the very point of protecting “arms” is precisely because they are effective at projecting

14

lethal force should the need arise.

15

Defendants fail to demonstrate that these common characteristics are both

16

dangerous and unusual. It “is a conjunctive test: A weapon may not be banned unless it

17

is both dangerous and unusual.” Caetano, 136 S.Ct. at 1031 (emphasis original). Thus,

18

“the relative dangerousness of a weapon is irrelevant when the weapon belongs to a

19

class of arms commonly used for lawful purposes.” Id. (citing Heller, 554 U.S. at 627).

20

See Duncan, 366 F. Supp. 3d at 1146-47. Plaintiffs have established the ubiquity of

21

common semiautomatic arms with common characteristics across the country, and thus

22

the arms are not both dangerous and unusual.

23

Moreover, Defendants’ subjective standard of “necessary” lethality utterly

24

destroys the Second Amendment. The very point of a constitutional right is that it is

25

not the right-holder’s job to justify its exercise but the state’s burden to justify its

26

restriction. Nobody asks how much speech beyond a soapbox in the park is

27

“necessary” for a politician, advocate, or ordinary person to make their argument to the

28

public. The very inquiry is offensive to the First Amendment. Similarly, the argument
3
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1

that a ban is justified because the hardware in question are “more lethal” than other

2

firearms would ultimately justify a government prohibiting anything beyond single-

3

shot muskets. Every advancement in firearms technology has increased some factor(s)

4

of a firearm’s utility and efficiency – capacity, accuracy, durability, control, speed of

5

reloading, reliability, etc. – from that of a musket.3 See Duncan, 366 F. Supp. 3d at

6

1146-1147. But technological advancements do not justify a ban. People have a right to

7

use advancements to their lawful advantage; such advantages mean that law-abiding

8

people can better control and accurately fire their firearms. Nor is the criminal misuse

9

of firearms sufficient grounds for banning them. See Pls. Motion p. 23-24.

10

More, Defendants fail to offer anything but speculation that any of the

11

characteristics are so dangerous that they can be prohibited. The bulk of Defendants’

12

arguments center around the issue of magazine capacity, which has already been

13

decided by this Court. See Allen Dec. ⁋⁋9-38; Klaveras Dec.; Donohue Dec. No

14

ballistic difference exists between two otherwise-similar firearms—one with banned

15

characteristics and one without—or the nature of the injury caused. Dec. of Robert A.

16

Margulies, M.D., ¶ 14.

17

Defendants’ claims of the effectiveness of “assault weapon” bans are overstated.

18

And claims that it would have had an effect if permitted to continue are speculative.

19

Also, Professor Klaveras’ claim that mass shootings pose a grave threat to the United

20

States is exaggerated (citing 103 “gun massacres” in the last 40 years claiming 1,007

21

lives). Although tragic, this amounts to roughly 25 deaths per year on average,

22

assuming his data. His and others’ claim that mass shooters obtain their guns legally is

23

based on Mother Jones “data”, which provides no description of its sources or how

24

data was collected. Further, the data is fatally flawed as it counts firearms that were

25
26
27
28

3

For example, the Colt Single Action Army revolver exponentially improved
accuracy, reliability, capacity, and the speed of reloading of its predecessors. Similarly,
the Glock 17 handgun revolutionized pistols when compared to standard revolvers
pistols. See Hlebinsky Dec. for other firearm advancements.
4
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1

stolen from the original legal purchaser as “legally acquired.” The irony, of course, is

2

that this argument flies in the face of the supposedly longstanding pedigree of

3

California’s own evolving ban on various disfavored firearms, which apparently has

4

had no effect. Furthermore, even the current expanded ban does not reduce the

5

availability of the features deemed offensive – it only forbids certain combinations of

6

such features in a single firearm. A criminal seeking to do harm will not be prevented

7

from such illegal reconfiguration in the slightest and this particular law will do nothing

8

to stem such unlawful acts – it will only pose a trap for the unwary law-abiding citizen.

9

At bottom, Defendants cannot use the qualities that make arms worth constitutional

10

protection as the reasons for denying that same protection.

11

C. The AWCA Has No Historical Pedigree

12

In a failed attempt to justify the AWCA and other recent bans on common

13

semiautomatic firearms with common characteristics, Defendants refer to early 1920s

14

and 1930s machine gun restrictions (which were repealed) and relabel them “firing

15

capacity restrictions.” Opp. at 16:19 – 17:3. These very same restrictions were offered

16

and rejected as “longstanding” regulations in Duncan. This Court provided a detailed

17

analysis of the scope and application of such restrictions. See Duncan, 366 F. Supp. 3d

18

at 1150-1153. They provide no historical support for the AWCA. The simple fact is,

19

41 states treat all semiautomatic firearms the same as every other legal firearm

20

(Mocsary Dec., ¶44), and have never placed prohibitions or additional restrictions

21

based on characteristics, from the Founding Era to the present date.

22

Plaintiffs set forth a comprehensive case that the specific firearm characteristics

23

prohibited by Pen. Code § 30515(a) have been in existence throughout history. Ashley

24

Hlebinsky Dec., ¶¶10-28, Exs. 11-35.4 Thus, Plaintiffs have demonstrated that none of

25

these characteristics that the AWCA purports to prohibit are particularly new or

26
27
4

28

See also David B. Kopel, The History of Firearm Magazines and Magazine
Prohibitions, 78 Alb. L. Rev. 849, 851 (2015).
5
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1

“cutting edge technology.” Indeed, as to the specific types of firearms that are most

2

directly at issue, e.g., AR- or AK-pattern firearms, Ms. Hlebinsky proves the

3

now-prohibited characteristics used on these types of firearms were designed and in

4

use prior to the 1950s. Hlebinsky Decl., ¶28. And, as Defendants concede, the

5

AWCA’s characteristic-based prohibitions have been in existence, in some form, for

6

only twenty years. Opp. at 30:15-16. In relative terms, that time frame hardly qualifies

7

as a long-standing or historical prohibition on specific firearms. Indeed, in Heller, the

8

Court struck down a ban on the possession and use of handguns that had been in effect

9

in the District of Columbia for over thirty years. 554 U.S. 570.

10
11

D. Under the Supreme Court’s Heller Test, the AWCA Fails
Constitutional Muster

12

Under Heller, laws that prohibit law-abiding people from keeping and bearing

13

arms “in common use” “for lawful purposes like self-defense” are categorically

14

invalid. 554 U.S. at 624-625 (“the sorts of weapons protected were those ‘in common

15

use at the time’” (quoting United States v. Miller, 307 U.S. 174, 179 (1939)). Under the

16

Supreme Court’s precedents, such laws do not receive heightened scrutiny analysis;

17

they are declared unconstitutional and enjoined, full stop. Put simply, “the pertinent

18

Second Amendment inquiry is whether [the arms in question] are commonly possessed

19

by law-abiding citizens for lawful purposes today.” Caetano, 136 S.Ct. at 1032 (Alito,

20

J., concurring) (emphasis omitted). Indeed, “[i]t is a test that anyone can understand. . .

21

. It is a hardware test. Is the firearm hardware commonly owned? Is the hardware

22

commonly owned by law-abiding citizens? Is the hardware owned by those citizens for

23

lawful purposes? If the answers are ‘yes,’ the test is over. The hardware is protected.”

24

Duncan, 366 F. Supp. 3d at 1142.

25

III.

26
27

PLAINTIFFS ALSO SATISFY THE NINTH CIRCUIT’S TWO-PART TEST
For many of the same reasons the ban violates the Supreme Court’s common use

test, the ban also fails the Ninth Circuit’s two-part test under any standard of

28

6
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1

heightened scrutiny.5 See Pls. Motion, p. 18-27.

2

But Defendants offer additional justifications that must be refuted. Defendants

3

argue that even if the banned arms are commonly owned for self-defense, they “are not

4

commonly used for self-defense.” Opp. at 12. The right cannot depend on how

5

regularly arms are used in self-defense. The perverse result would be that the safer the

6

country became, the fewer rights the people would have, because fewer arms would be

7

used in self-defense. Thus, Heller did not attempt to quantify defensive handgun

8

incidents; what mattered instead was that handguns were often the chosen arms kept

9

for self-defense. Unfired firearms are protected by the Second Amendment just as

10

unread books are protected by the First Amendment. What matters is that millions of

11

Americans keep the banned firearms for the purpose of self-defense.

12

Defendants also argue that the banned arms “are not well-suited for” self-

13

defense. Opp. at 12. The relevant inquiry is whether the arms are commonly selected

14

for that purpose. As Justice Stevens explained, “[t]he Court struck down the District of

15

Columbia’s handgun ban not because of the utility of handguns for lawful self-defense,

16

but rather because of their popularity for that purpose.” McDonald v. City of Chicago,

17

561 U.S. 742, 890, n.33 (Stevens J., dissenting) (emphasis in original). The McDonald

18

plurality provided the same reason for striking the ban in Heller: “this right applies to

19

handguns because they are the most preferred firearm in the nation to ‘keep’ and use

20

for protection of one's home and family. Thus, we concluded, citizens must be

21

permitted to use handguns for the core lawful purpose of self-defense.” McDonald,

22

561 U.S. at 767–68 (quotations, citations, and brackets omitted). Because handguns are

23

“preferred,” they “must be permitted.” The same is true for the banned firearms here.

24
25

Defendants contend the ban is “not substantial” because “self-defense is not the
reason why most ‘modern sporting rifles’ are acquired.” Opp. at 18. While untrue –

26
27
5

28

Plaintiffs maintain their position that tiered scrutiny is inapplicable to laws held
categorically unconstitutional in Heller. See Pls. Motion, p. 18, fn. 11.
7
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1

and certainly arms can be acquired for multiple purposes – the Second Amendment

2

protects all lawful purposes. See Heller, 554 U.S. at 625 (the right protects weapons

3

“typically possessed by law-abiding citizens for lawful purposes.”); Id. at 624

4

(militiamen brought arms “in common use at the time for lawful purposes like self-

5

defense.” (emphasis added); Id. at 614 (approvingly quoting that “the right to keep

6

arms involves, necessarily, the right to use such arms for all the ordinary purposes.”)

7

(quoting Andrews v. State, 50 Tenn. 165, 178 (1871) (emphasis added)); Id. at 599

8

(“most [Americans in the founding era] undoubtedly thought [the right] even more

9

important for self-defense and hunting” than militia service).

10

IV.

11

DEFENDANTS’ ATTEMPTS TO RELITIGATE DUNCAN FAIL
The bulk of Defendants’ opposition and declarations are dedicated to relitigating

12

the magazine capacity issue addressed by this Court in Duncan v. Becerra, 366 F.

13

Supp. 3d 1131 (S.D. Cal. 2019). Attempting to justify their nomenclature of “assault

14

weapons,” Defendants describe the AWCA ban as “firing capacity” restrictions. Opp.

15

at 16, 17 n.14; Allen Dec. ¶¶9-24. Elsewhere, Defendants conflates the “assault

16

weapon” issue with the “large-capacity” magazine issue, such that they are inseparable.

17

See Opp. at 27; Allen Dec., ¶¶25-37; Colwell Dec. ¶11; Donohue Dec. ¶115.

18

Defendants’ arguments fail here as they did before, when they were considered and

19

appropriately rejected by this Court. See Pls. Motion, p. 23-24.

20

V.

PLAINTIFFS SEEK AN APPROPRIATE INJUNCTION

21

In complaining about the supposed overbreadth of the requested injunction

22

against the wildly overbroad restrictions imposed by AWCA, Defendants flip the

23

appropriate constitutional review on its head. The AWCA’s many interrelated

24

provisions all turn on a broad and constitutionally defective definition of so-called

25

assault weapons based on features implicating no legitimate state interest. Plaintiffs

26

seek to enjoin the application of the various provisions of the AWCA to the extent they

27

rely upon such a defective definition – a remedy precisely as broad as the problem

28

posed by the statutes in question. Indeed, plaintiffs could have sought more given that
8
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1

a statute that is substantially overbroad in many applications should be struck down

2

even if it has some permissible applications. It is for the legislature, not the courts, to

3

undertake appropriate narrow tailoring in the first instance. Plaintiffs’ motion is proper.

4

VI.

5

PLAINTIFFS HAVE ESTABLISHED IRREPARABLE HARM
The Ninth Circuit has held that “the loss of First Amendment freedoms, for even

6

minimal periods of time, unquestionably constitutes irreparable injury.” Associated

7

Press v. Otter, 682 F.3d 821, 826 (9th Cir. 2012) (quoting Elrod v. Burns, 427 U.S.

8

347, 373 (1976)). This is all the more true for the loss of Second Amendment

9

freedoms, which protect “the natural right of defense of one’s person or house,” or as

10

Justice Wilson called it, the law of “self preservation.” Heller, 554 U.S. at 585 (quoting

11

2 Collected Works of James Wilson 1142, and n. x (K. Hall & M. Hall eds.2007)).

12

When dealing in matters of life and death, the potential injury epitomizes “irreparable.”

13

And waiting for government action has tragically proven fatal in the past. See, e.g.,

14

Greg Adomaitis, N.J. gun association calls Berlin woman’s death an ‘absolute

15

outrage’, NJ.COM, June 5, 2015 (http://bit.ly/2RIrCfm) (victim fatally stabbed by her

16

ex-boyfriend (against whom she had a restraining order) while waiting over a month

17

for a handgun application).

18

Moreover, “[t]he right to bear arms enables one to possess not only the means to

19

defend oneself but also the self-confidence—and psychic comfort—that comes with

20

knowing one could protect oneself if necessary.” Duncan v. Becerra, 265 F. Supp. 3d

21

1106, 1135 (S.D. Cal. 2017), aff'd, 742 F. App'x 218 (9th Cir. 2018) (quoting Grace v.

22

D.C., 187 F. Supp. 3d 124, 150 (D.D.C. 2016). “Loss of that peace of mind . . . and the

23

enjoyment of Second Amendment rights constitutes irreparable injury.” Id.

24

Defendants complain that Plaintiffs waited too long to file the case. Even if true,

25

Plaintiffs face irreparable harm today. Plaintiffs have the right to select their preferred

26

constitutionally protected arms for the defense of their lives, and the deprivation of that

27

right—for even minimal periods of time—constitutes irreparable injury.

28
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2
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VII. PLAINTIFFS SEEK A PROHIBITORY INJUNCTION; NEVERTHELESS, PLAINTIFFS
MEET THE HEIGHTENED STANDARD OF A MANDATORY INJUNCTION
Finally, Defendants attempt to make a distinction between the prohibitory

4

preliminary injunction issued in Duncan and the preliminary injunction sought here.

5

Plaintiffs here seek a prohibitory injunction. “A mandatory injunction commands

6

performance of certain acts whereas a prohibitory injunction prohibits the performance

7

of certain acts.” Legal Aid Soc. of Hawaii v. Legal Services Corp., 961 F. Supp. 1402,

8

1408 (D. Haw. 1997) (citing Anderson v. United States, 612 F.2d 1112, 1114–15

9

(9th Cir. 1979)). See also Am. Freedom Def. Initiative v. King Cty., 796 F.3d 1165,

10

1173 (9th Cir. 2015) (holding “an order requiring Metro to publish an ad previously

11

unpublished” is a “mandatory injunction”). Plaintiffs do not ask this Court to mandate

12

and compel Defendants to take any action. To the contrary, Plaintiffs seek an

13

injunction to stop Defendants from enforcing the State’s overbroad, unconstitutional

14

statutes and regulations. See, e.g., Arizona Dream Act Coalition v. Brewer, 757 F.3d

15

1053 (9th Cir. 2014), in which the Ninth Circuit held that the requested injunction was

16

prohibitory, and not mandatory, because it would not have ordered defendants to issue

17

drivers’ licenses to DACA plaintiffs, even if enjoining the state’s newly enacted

18

policies would have achieved the same result. 757 F.3d at 1061. However, even if

19

Plaintiffs had requested equitable relief in the form of a mandatory injunction, it would

20

be appropriate in this case, where the constitutional injuries alleged are not “capable of

21

compensation in damages.” Anderson, 612 F.2d at 1115 (quoting Clune v Publisher’s

22

Ass’n of N.Y.C., 214 F. Supp. 520, 531 (S.D.N.Y. 1963)).

23

VII. CONCLUSION

24

Plaintiffs respectfully request that this Court grant their motion.

25
26
27
28

January 30, 2020

GATZKE DILLON & BALLANCE LLP
/s/ John W. Dillon
John W. Dillon
Attorneys for Plaintiffs
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DECLARATION OF ROBERT A. MARGULIES, M.D.

1
2

I, Robert A. Margulies, declare as follows:

3

1.

I am an adult resident of the State of Washington. I have personal

4

knowledge of the facts stated herein, and if called as a witness could competently

5

testify thereto.

6

2.

This declaration is executed in support of the Plaintiffs’ motion for

7

preliminary injunction. Specifically, the opinions offered in this declaration are to

8

respond to the Declaration of Christopher B. Colwell, M.D. offered in support of

9
10
11
12
13
14
15
16
17
18
19
20

the defendants’ opposition to the motion.
3.

I have been a practicing emergency medicine physician for over 50

years, including 24 years of active duty in the military which included both front
line combat and command experience. I retired from the U.S. Navy at the rank of
Captain. During my time in the military, I received training and in all aspects of
emergency and combat medicine, combat treatment of casualties in austere
environments, and worked with all branches of the military. I also served as a
civilian police officer during medical school, and subsequently served as a police
and fire surgeon in several states.
4.

Throughout my fifty-year medical career, I have treated gunshot

wounds from various firearms, including rifles, starting as a medical student, and

21

continuing next through the treatment of combat casualties in the field during the

22

Vietnam War. During that conflict, I treated in excess of 40 gunshot wounds,

23

mostly rifle wounds from Soviet/Chinese AK variants shooting the 7.62 x 39 mm

24

cartridge. These rounds were larger and generally more powerful than the 5.56 x

25

45 mm cartridge that our forces were (and still) are using. During this time, I was

26

also able to treat Vietnamese casualties who had been shot by U.S. forces, using

27

the 5.56 cartridge. Most of these casualties were reported to have occurred at

28

intermediate ranges (less than 150 yards). Deaths were generally torso hits, but I
–2–
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1
2

did not see extremities “blown off” by either round.
5.

After Vietnam, I was Chairman of Operational and Emergency

3

Medicine at the Uniformed Services University of the Health Sciences (USUHS)

4

teaching medical students the treatment of gunshot wounds using controlled animal

5

experiments, mostly using the 5.56 x 45 mm round to hind quarters. During this

6

training, students were required to intubate and treat the animal’s wound for 24

7

continuous hours prior to chemical euthanasia. We rarely had an animal fail to

8

make 24 hours and deaths were generally due to errors.

9
10
11
12
13
14
15
16
17
18
19
20

6.

Throughout my military and post-military career, as an emergency

room physician, I have treated a variety of gunshot wounds from all types of
firearms, mostly handguns and rifles, including wounds suffered from hunting-rifle
related accidents.
7.

I am also trained in firearms, and am a certified NRA instructor in

many firearms disciplines. In the state of Washington, I am a commissioned and
sworn reserve peace officer and am a certified Police Firearms Instructor (certified
by the Criminal Justice Training Commission, for the State of Washington).
8.

I semi-retired from full-time emergency medicine in 2010, but

maintain an active license, and have continued to practice part time in emergency
medicine and urgent care. I also continue to teach firearms and field trauma and

21

medical management to police officers and civilians. I have continued to consult in

22

firearms, explosives and medical-legally in personal injury cases.

23
24
25

9.

A true and correct copy of my current curriculum vitae is attached as

Exhibit 1 to this declaration.
10.

The declaration of Christopher B. Colwell, M.D., offered in support of

26

the defense, is almost all anecdotal in nature, and does not provide any empirical

27

evidence regarding the supposed “lethality” of assault weapons as opposed to other

28

firearms that use the same caliber. For every anecdote that Dr. Colwell offers
–3–
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1

regarding the supposed power of rounds that “assault weapons” use, I could be

2

able to tell you about wounds I treated from more powerful “traditional” rifle

3

rounds such as the .308 Winchester round, a common hunting round with more

4

weight than the .223/5.56 round commonly used in AR-platform rifles, or even the

5

7.62 x. 39 mm round commonly used in AK-platform rifles.

6

11.

As one of the experts in the field of wound ballistics, Dr. Vincent J.M.

7

Di Maio stated in his influential book Gunshot Wounds, Practical Aspects of

8

Firearms, Ballistics, and Forensic Techniques, stated:

9
10
11
12
13
14
15
16
17
18
19
20
21

One of the common fallacies about assault rifles is that the wounds
produced by them are more severe than those due to regular military
rifle and hunting rifles. In fact, the wounds are less severe, even when
compared to such venerable hunting rifles as the Winchester M-94
(introduced in 1894) and its cartridge the .30-30 (introduced in 1895).
(Di Maio, Gunshot Wounds, Practical Aspects of Firearms, Ballistics, and
Forensic Techniques, 2nd ed. 1999, digital ed. at p. 211; Margulies Ex. 2-005).
Dr. Di Maio continues:
In dealing with rifles, the severity of the wound is determined to a
great degree by the amount of kinetic energy lost by a bullet in the
body. The intermediate cartridges used in assault rifles possess
significantly less kinetic energy than traditional military cartridges as
well as rifle cartridges designed for hunting. Therefore, it is
impossible for a intermediate-power rifle cartridge to produce severer
injuries than a full-power rifle cartridge, all other factors being equal.

22

(Id.) True and correct excerpts from Dr. Di Maio’s book are attached here as

23

Exhibit 2 to this declaration.

24

12.

From my own experience in treating gunshot wounds, from Vietnam

25

to the present, and in my training and experience with firearms, including rifles, I

26

completely concur with these opinions expressed by Dr. Di Maio.

27

13.

Another thing that Dr. Di Maio addresses in his book is that “[m]ost

28
–4–
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1

centerfire rifle cartridges will defeat [police body] armor. Soft body armor used by

2

police is intended to protect them from handgun bullets not rifle bullets.” (Di Maio

3

at p. 317; Margulies Ex. 2-007). His opinion was made in the context of the

4

“mythology” surrounding “‘armor-piercing’ handgun ammunition in relationship

5

to ‘bullet proof’ vests.” I agree with this opinion. In my training and experience,

6

and experience with the performance of rifle rounds of all variations, and contrary

7

to the suggestions of the defense in this case (Opposition Memorandum at 23:15-

8

16; Blake Graham Decl., ¶¶ 22-23, 41), virtually any rifle round will penetrate

9
10
11
12
13
14
15
16
17
18
19
20

most forms of police body armor unless the armor is specifically rated to withstand
it. However, most police body armor used is not rated to stop rifle rounds, and
especially heavier rifle rounds such as the .308 Winchester (7.62 x 51 mm) round.
Therefore, any suggestion that “assault weapons,” which typically use the
intermediate cartridges such as the .223/5.56 or the 7.62 x 39 mm rounds, have
some special ability to penetrate police body armor – as opposed to any other rifle
round – would be misleading.
14.

The biggest flaw with Dr. Colwell’s declaration is that he does not

explain why the supposedly extreme wounds generated from an intermediate
cartridge, such as the .223/5.56 round fired from a California-defined “assault
weapon” bearing the features or characteristics set forth in California Penal Code §

21

30515(a) would present a greater wound profile than a wound suffered from the

22

same round fired from a non-assault weapon, using the same barrel length. See for

23

example, the declaration of Blake Graham, offered in support of the defense, at

24

paragraph 45, in which he describes a Sturm Ruger Mini-14 ranch rifle that have

25

none of the features that supposedly make it an “assault weapon.” Dr. Colwell

26

does not explain why or how the wounds generated from so-called assault weapons

27

using the same round, and the same barrel length, are or would be qualitatively

28

different from the wounds that would be generated from a “featureless” Mini-14
–5–
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Margulies Exhibit 1
Robert A. Margulies, M.D., MPH
Captain (MC), USN (ret.)
PO Box 839
Richland, WA 99352
(509) 392-8577; ramargdr@i-e-c.org
Honors:
ACEP: Longest Continuous Active Career in Emergency Medicine (2014) American
College of Emergency Physicians: Hero of Emergency Medicine (2008) Life Fellow of
the American College of Emergency Physicians (FACEP)
Life Fellow of the American College of Forensic Examiners (FACFE)
Fellow of the American College of Preventive Medicine (FACPM)
Medical Experience:
2010 – Present: Lourdes Urgent Care Center, Pasco, WA: Attending Physician
1994 – 2010: Kadlec Medical Center, Richland, WA: Director of Emergency Medicine
(to 2001); Attending Emergency Physician (to 2010).
1992 -- 1994: Hartford Hospital, Hartford, CT: Senior Attending Physician in Emergency
Medicine; Section Chief for Ground Ambulance.
1989 – 1992: St. Mary’s Medical Center, Saginaw, MI: Emergency Medicine Attending
Physician; Medical Director Flight Care.
1988 – 1989: Naval Hospital, Cherry Point, NC: Emergency & Military Medicine
1986 – 1988: Naval Hospital, Camp LeJeune, NC: Commanding Officer & Emergency
Physician
1984 – 1986: Naval Hospital, Beaufort, SC: Executive Officer & Emergency Physician.
1981 – 1984: Uniformed Services University of the Health Sciences, Bethesda, MD
Chairman, Operational & Emergency Medicine.
1978 – 1981: Naval Submarine Medical Research Laboratory, Groton, CT:
Commanding Officer.
1976 – 1978: Naval Medical Research and Development Command, Bethesda, MD:
Flight Surgeon/ Research Medical Officer.
1973 – 1975: USS Ranger (CVA 61) (Aircraft Carrier): Senior Medical Officer.
1973 – 1973: Commander Fleet Air Alameda, Alameda, CA: Flight Surgeon
1970 – 1972: USS Tecumseh (SSBN 628) (Submarine): Submarine Medical Officer.
Education:

1
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Master of Public Health (MPH); Johns Hopkins University, Baltimore, MD (1978)
Medical Degree (MD); New Jersey College of Medicine & Dentistry, Newark, NJ (1969)
Bachelor of Arts (BA) (Honors); Rutgers University, Newark, NJ (1965)
Associate of Arts (AA) (Honors); Union College, Cranford, NJ (1963)
Academic Positions:
1992 – 1994: Assistant Clinical Professor, Dept. of Surgery. University of Connecticut,
School of Medicine, Farmington, CT.
1992 – 1993: Assistant Clinical Professor, Dept. of Medicine, Michigan State University,
College of Human Medicine, Lansing, MI.
1981 – 1989: Chairman, Department of Operational and Emergency Medicine; Assistant
Professor Military Medicine; Preventive Medicine and Biometrics. Uniformed Services
University of the Health Sciences, Bethesda, MD.
1985 – 1989: Clinical Associate Professor of Preventive Medicine and Community
Health, University of South Carolina at Columbia.
1978 – 1985: Visiting Instructor in Preventive Medicine, Yale University, Department of
Preventive Medicine.
Editorial Boards:
1983 – 1987: Journal of Emergency Medicine
1977 – 1992: Aviation Space and Environmental Medicine 1984 – 1985: The Journal of
Pre-Hospital Care
Publications:
Bush, C.A. & Margulies, R.A. (1990). Traumatic diaphragmatic hernia and intestinal
obstruction due to penetrating abdominal trauma. Southern Medical Journal. 83 (11):
1347-1350.
Wright, D., Einhorn, T. & Margulies, R.A. (1989). Ensuring the safety of air transport. In
MacDonald & Miller (Eds.), Emergency Transport of the perinatal Patient.
Boston, MA. Little, Brown and Company.
Margulies, R.A., Arthur, D.C. & Burton, M.D. (1987). Acute Hypothermia: local cold
injury and acute hypothermia. In Siegel, J.H. (Eds.) Trauma: Emergency Surgery and
Critical Care. New York, NY. Churchill & Livingston.
Arthur, D.C. & Margulies, R.A. (1987). A short course in diving medicine. Annals of
Emergency Medicine. 16: 687-701.

2
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La Piana, M.D., Turcksa, R.A., Margulies, R.A., et al.; (1987). Ocular trauma
modeling. The Journal of Trauma. 27(1): 75-78.
Margulies, R.A. & Cowan, M.L. (1984). A personal medical emergency kit. Aviation
Space and Environmental Medicine. 55(4): 319-320.
Margulies, R.A. & Cowan, M.L. (1984). Emergency health care providers. The Journal
of Emergency Medicine. 1(4): 353-354.
Arthur, D.C. & Margulies, R.A. (1982). The pathophysiology, presentation and triage of
altitude-related decompression sickness associated with hypobaric chamber
operation. Aviation, Space and Environmental Medicine. 53(5): 489-494.
Shea, DeBell, Bonke and Margulies. (1981). Drugs exposed to extreme cold: The
military perspective. Naval Submarine Medical Research Laboratory. Report #963.
Arthur, Eckenhoff, Knight, & Margulies. (1982). Altitude related decompression
sickness. Naval Submarine Medical Research Laboratory. Report #984.
Margulies, R.A. & Arthur, D.C. (1980). Aviation related decompression. Sickness,
Aviation, Space and Environmental Medicine. 51(11):1271.
Margulies, R.A., Arthur, D.C. & Burton, M.D. (1987). Chapter: Acute Hypothermia: local
cold injury and acute hypothermia. In Siegel, J.H. (Eds.) Trauma: Emergency Surgery
and Critical Care. New York, NY. Churchill & Livingston.
Abstracts/ Presentations
Intermountain Alpine Club, Richland, Washington (April 2015). High Altitude Medicine
and Survival.
Intermountain Alpine Club, Richland, Washington (April 2014). High Altitude Medicine
and Survival
Rocky Mountain Elk Foundation, Oregon State Rendezvous (August 2013). Wilderness
Survival and First Aid
Rattlesnake Mountain Shooting Facility ({several repeats} from 2011 – 2013). Trauma
First Aid Course
Rocky Mountain Elk Foundation, Washington State Rendezvous (August 2010).
Wilderness Survival and First Aid
International Conference on Disaster Medicine: Orlando, FL, (Feb. 1994).
Environmental Injuries

3
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Emergency Medicine Life Threat Series: Hartford Hospital, Hartford, CT, (Sept.1993).
Acute Hypothermic and Local Cold Injuries Acute Inhalational Toxicology
Internal Medicine Survival Series: Hartford Hospital, Hartford, CT, (Aug. 1993). PreHospital Emergency Dept. and Definitive Diagnosis and Treatment
Hartford Hospital EMT Lecture Series: Hartford, CT (May, 1993). Heat Injuries, Cold
Injuries, Anaphylactic Shock
Connecticut State EMS Meeting. Cromwell, CT. (March, 1993). Self Care for the
Emergency Medical Services and Other Public Safety Providers
9th Annual EMS/ Trauma Symposium. Hartford, CT. (Oct. 1992). Washington D.C., the
14th Street Bridge Disaster: What if you had been there?
Michigan State EMS Expo. Kalamazoo, MI (May, 1992). Flicker Vertigo and Seizure
Self Care for the Pre-hospital and Public Safety Provider
Emergency Medicine Grand Rounds, St. Mary’s Medical Center. Saginaw, MI. (March
1991). Hypothermia – Recognition and Treatment.
Emergency Medicine Grand Rounds, St. Mary’s Medical Center. Saginaw, MI. (April
1990). Hypothermia – Recognition and Treatment.
2nd Marine Division Medical Dept. CME Series. (July, 1987). Heat Stress –
Pathophysiology and Therapy
2nd Annual Jackson Foundation Conference on Military Medicine. (Oct. 1986). Current
Concepts and Controversies in the Treatment of Hypothermia and Frostbite.
International Society of Aquatic Medicine. St. Thomas, U.S. VI. (May 1984).
Hypothermia – Theory and Practice Submarine Medicine
Maryland Institute of Emergency Medical Services. University of Maryland (Feb. 1984).
Management of Hypothermic Patients
Johns Hopkins University Center for Occupational & Environmental Health (Oct. 1983).
Cold Weather Medicine: Occupational and Clinical Correlations
District of Columbia Medical Society. (April 1983). Hyperthermia: Clinical, Occupational
and Recreational Aspects
Medicine of Sport SCUBA Diving. Bonaire, N.A. (Feb. 1983). Diving and Other Injuries
in Remote Locations, District of Columbia Medical Society. (Sept. 1982)

4
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Cold Weather Medicine: Epidemiology and Clinical Concepts.
Walter Reed Army Institute of Research, Course in Tropical Medicine. (August 1982).
Hyperthermic Injuries, Clinical Perspectives
CME Seminar, St. Joseph’s Hospital, Lancaster, PA. (Feb. 1982). Hypothermic Injuries
Scientific Program of the Aerospace Medical Association. 1979. Emergency Medicine
and the Airline Passenger (co-presented by Mohler, Nicogossian and Margulies)
Scientific Program of the Aerospace Medical Association. 1978. Experimental
Cardiopulmonary Resuscitation workshop: Inflight Technical Coordination. (copresented by Mohler, Nicogossian and Margulies)
Scientific Program of the Aerospace Medical Association. 1978. Dysrhythmia and
Antiarrhythmic Therapy. (co-presented by Nicogossian, MacIntyre, Triebwasser and
Margulies)
Scientific Program of the Aerospace Medical Association. 1978. Airway Management
and Ventilatory Adjuncts. (co-presented by MacIntyre, Nicogossian and Margulies)
Scientific Program of the Aerospace Medical Association. 1978. Basic Life Support –
General Principles. (co-presented by MacIntyre, Nicogossian and Margulies)

5
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Gunshot Wounds
Practical Aspects
of Firearms, Ballistics,
and Forensic Techniques
Second Edition
by

Vincent J. M. Di Maio, M.D.

©1999 CRC Press LLC
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When full metal-jacketed 55 gr. 5.56-mm bullets break up in the body,
the tip of the bullet tends to break off at the cannelure with the tip remaining
relatively intact, while the lead core and the rest of the jacket shred (Figure 7.6
A–B). The triangular shape of the tip of the bullet often can be seen on x-ray.
The M-193 (55 gr.) version of the 5.56 × 45 mm cartridge has been
replaced in U.S. military service with the M-885 cartridge. This is loaded with
a 62-gr. bullet. The bullet has a compound steel/lead core with a small mild
steel core in front of a larger lead core. Just like the 55-gr. bullet, the 62-gr.
bullet begins to yaw widely shortly after entering the body. The bullet tends
to break at the cannelure resulting in loss of lead core (a “lead snowstorm”);
a relatively intact triangular tip and the residual copper jacketing (Figure 7.6
C–D).

Centerfire Rifle Wounds
Wounds from centerfire rifles may be classified as contact, intermediate, or
distant. Contact wounds of the head are the most devastating, producing a
bursting rupture of the head (Figure 7.7). Large irregular tears in the scalp
radiate from the entrance site. Powder soot and searing are typically present
at the entrance. Rarely, virtually no soot will be present.
In some contact wounds of the head, the entrance may be difficult to
locate because of the massive destruction. Large pieces of the skull and brain
are typically blown away, with pulpification of the residual brain in the cranial
cavity. Pieces of scalp may be sheared off. The skull shows extensive comminuted fractures. Such wounding effects are due partly to the large quantities
of gas produced by combustion of the propellant, emerging from the muzzle
under high pressure. This gas begins to expand as soon as it emerges from
the muzzle of the weapon. If the gun is held in contact with the head, this
gas follows the bullet into the cranial cavity, producing an effect that can only
be described as explosive. That the massive wounds produced are due partly
to the gas can be deduced from cases of suicides in which the weapon used
was equipped with a flash suppressor. This device, attached to the muzzle of
military rifles, breaks up the “ball of fire” produced on firing a rifle at night,
making the soldiers firing these weapons less susceptible to enemy counterfire.
The flash suppressor disperses the gas emerging from the barrel through a
number of slits in the sides of the suppressor. If an individual shoots himself
with a weapon equipped with a flash suppressor, such that the end of it is in
contact with the head, the flash suppressor will divert much of the gas emerging from the barrel before it has an opportunity to enter the cranial cavity.
Thus, the wound produced by a weapon with a flash suppressor will be less
severe than a wound produced by the same weapon without a flash suppressor.
In contact wounds, the gas diverted by the flash suppressor may produce a
characteristic pattern of searing and soot deposition (see Figure 4.13).
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around the hole in the shade, but on its exit side, i.e., the side facing the
glass. Thus, the bullet perforated the shade and then the glass, at which time
melted lead particles were sprayed backward from the bullet onto the shade.
This phenomena was reproduced experimentally for lead bullets and bullets
with an exposed lead tip but not for Silvertip® or copper jacketed bullets.

Assault Rifles
The term “Assault Rifle” refers to an auto-loading rifle having a large capacity
(20 rounds or more) detachable magazine, capable of full automatic fire and
firing an intermediate rifle cartridge. This term has been corrupted by the
media, politicians and the bureaucracy to include virtually all self-loading
weapons that look “ugly” and/or “mean”. Weapons that fire pistol ammunition, e.g., Intratec Tec-9’s, Cobray M-11’s, are not assault rifles by virtue of
their firing pistol ammunition and that they were not designed for fullautomatic fire. Nor are weapons that while firing an intermediate rifle cartridge have fixed magazines and were never intended for full automatic fire,
e.g., the SKS-45. In the United States, civilian versions of true assault weapons, such as the AKS-47, MAK-90 and AR-15, that can only deliver semiautomatic fire, are widely available. Strictly speaking, these are also not assault
rifles as they are designed for semi-automatic fire only. Conversion of these
weapons to full-automatic fire capability is rare. Use of assault rifles in crimes
is uncommon as they are not concealable.
The first true “Assault” (“Storm”) rifle was the Sturmgewehr 44 (StG
10,11
This rifle was developed as a result of the experience of the German
44).
Army in World War I. They wanted a short reliable rifle chambered for a
mid-range (intermediate) cartridge. In 1938, the firm of Polte was given a
contract to develop this cartridge while the firm of C.G. Haenel was awarded
a contract for development of a weapon to fire it. The cartridge, the 7.9-mm
Kurz Patrone (7.92 × 33 mm), completed development by late 1940–early
1941. The weapon, called a Maschinenkarabiner (machine carbine), completed initial development by 1940. The first prototype apparently appeared
in late 1941. By July 1942, the first 50 test weapons were produced. In January
1941, Walther was also commissioned to develop a weapon. By July 1942,
only two prototypes were developed. Mass production was to begin by Haenel
in November 1942 and Walther in October. The Haenel weapon was designated the Maschinenkarabiner 42(H) and the Walther the Maschinenkarabiner 42(W). By February 1943, less than 2000 weapons of both types had
been delivered. Also by this time, the Haenel design was selected over the
Walther. Full-scale production of the Haenel weapon, now the MP 43, was
begun in July 1943. The MP 43 was a simplified version of the MKb 42(H)
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with a modified gas system and the internal hammer firing system used on
the Walther design. These weapons were first used by German troops on the
Russian front in the winter of 1943. By January 1944, the Army had received
more than 19,000 MP 43’s. The name MP 43 was changed to Sturmgewehr
44 in late 1944. Total production of all weapons is estimated at approximately
425,000.
As can best be determined, in 1939, Russia began development of an
intermediate-power rifle cartridge, probably independent of the work in
Germany. The new cartridge the 7.62 × 39 mm was developed by 1943. The
first weapon to utilize this cartridge was the SKS-45, a traditional semiautomatic rifle and not an assault rifle. The rifle synonymous with this
cartridge, and which was to symbolize assault rifles throughout the last half
of the 20th century, the Avtomat Kalashnikova Obrazets (AK-47) was adopted
in 1949. It was not until 1957, that the first AR-15 chambered for the 5.56 ×
45 mm cartridge was to appear and it was not until 1963 that the first “onetime” order was placed for this weapon by the United States Army. In the
early 1970s, the AK-47 was replaced in the Russian Army with the AK 74
chambered for the 5.45 × 39-mm cartridge. Table 7.2 compares the assault
rifle cartridges.
One of the common fallacies about assault rifles is that the wounds
produced by them are more severe than those due to regular military rifles
and hunting rifles. In fact, the wounds are less severe, even when compared
to such venerable hunting rifles as the Winchester M-94 (introduced in 1894)
and its cartridge the .30-30 (introduced in 1895).
In dealing with rifles, the severity of the wound is determined to a great
degree by the amount of kinetic energy lost by a bullet in the body. The
intermediate cartridges used in assault rifles possess significantly less kinetic
energy than traditional military cartridges as well as rifle cartridges designed
for hunting. Therefore, it is impossible for a intermediate-power rifle cartridge to produce severer injuries than a full-power rifle cartridge, all other
factors being equal.
In the past few years, the author has had extensive experience with deaths
due to the 7.62 × 39-mm cartridge loaded with full metal-jacketed bullets
having either a mild steel core (standard Russian and Chinese military design)
or a lead core. In a review of 50 cases involving this cartridge, the following
observations were made:
1. All primary head wounds were perforating.
2. While entrance wounds of the head, and usually the exits, can easily
be mistaken for wounds inflicted by handguns, internally, there are
very severe injuries with multiple fractures of the skull and extensive
lacerations of the brain. The severe nature of the internal injuries
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NYCLAD® Revolver Cartridges
This ammunition was originally manufactured by Smith & Wesson. When
they stopped manufacturing ammunition, Federal purchased the exclusive
manufacturing rights. These cartridges are loaded with nylon-coated lead
bullets of roundnose, hollow-point and semi-wadcutter hollow-point. This
black coating significantly reduces the amount of lead particles in the air of
firing ranges. Rifling is impressed on the coating and not on the lead. If these
bullets go through thick bone, the nylon jacketing may be shredded or
stripped from the core, making bullet comparison difficult if not impossible.

Frangible Bullets
Centerfire handgun ammunition, and to a lesser degree rifle ammunition,
loaded with frangible bullets are now produced by all major ammunition
manufacturers. The bullets are constructed of various materials depending
on the manufacturer: copper powder compressed under high pressure;
copper with a polymer binding agent; powdered tungsten, copper and a nylon
matrix; twisted strands of zinc and powdered iron encased in an electroplated
jacket. Kaplan et al. tested frangible ammunition composed of copper particulate material in calibers .38 Special, 9-mm Parabellum and .223 by firing
them into the heads of pigs.19 The wounds caused by the handgun bullets
were comparable in severity to those caused by regular bullets. The frangible
handgun bullets, when recovered, while demonstrating class characteristics,
did not possess individual markings necessary for bullet-to-gun comparison.
The .223 frangible bullets fragmented in the heads. The x-ray picture produced was similar to the “lead snowstorm” seen with hunting bullets but
differed in that there was no evidence of any bullet jacketing and the fragments had a granular border.

“Armor-Piercing” Handgun Ammunition:
KTW and Its Legacy
In the 1960s, KTW ammunition, a form of “armor-piercing” handgun
ammunition intended for police use, was introduced. It was subsequently
banned in some localities because of its potential to perforate bullet-proof
vests worn by police. The cartridge was loaded with a light-green Tefloncoated tungsten alloy or steel bullet with a copper half jacket on its base. This
jacket, rather than the bullet proper, is gripped by the lands and grooves.
Thus, rifling marks will be present only on this jacket and not on the bullet.
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If it is fired through a body, there is the potential for this jacket to separate
from the rest of the bullet and be deposited in the body.9 The author is
unaware of any homicides committed with this ammunition. This ammunition has not been available for decades. Its value now is in its collectability.
Because of the KTW controversy, a whole mythology has arisen about
“armor-piercing” handgun ammunition in relationship to “bullet proof ”
vests, i.e., soft body armor worn by police. A number of vapid public statements and proposed laws concerning ammunition allegedly of this type has
emanated from government officials. The only handgun ammunition currently manufactured in the United States that will routinely defeat the soft
body armor worn by police is in the possession of the military. To prevent
its getting into civilian hands, the military has made an agreement with
Federal law enforcement agencies not to issue this 9 mm ammunition to
troops unless they are going into combat.
If one wishes to defeat the soft body armor worn by most police, there
is no need to resort to the procurement of exotic handgun ammunition. Most
centerfire rifle cartridges will defeat this armor. Soft body armor used by
police is intended to protect them from handgun bullets not rifle bullets.
These vests are composed of multiple layers of bullet-retardant material such
as Kevlar®. The number of plies of this material in a vest determines the
ability of the vest to stop a handgun bullet. Vests are rated as to their ability
to stop bullets of various calibers. Thus, one vest may be rated as suffcient
to stop bullets from .22 LR to .38 Special, while another vest may be capable
of stopping bullets up to .357 Magnum. Consequently, a vest will stop a bullet
only as long as it does not exceed the capability of the vest. While increasing
the number of layers of material increases the ability of the vest to stop bullets
of increasing lethality, it also has the effect of making the vest heavier and
more bulky, thus making it uncomfortable for the individual. After a certain
point, a vest may become so uncomfortable that it is no longer worn, defeating its purpose. Because of this, police agencies and individuals end up
making a compromise between the degree of protection sought and what an
individual will wear. Thus, to defeat soft body armor, one only has to use a
caliber of weapon beyond the capability of the vest.

Handgun Shot Cartridges
Handgun cartridges loaded with lead shot are available in various calibers,
e.g., .22 Long Rifle, .38/.357. This ammunition, often called “birdshot” or
“snakeshot,” is used to kill small game — usually varmints — or snakes at
close range. The rimfire versions of these cartridges have been discussed in
Chapter 6. Blount (CCI) manufactures centerfire handgun shot cartridges in
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