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Petitioners, by counsel, hereby move pursuant to Rule 1532 of the
Pennsylvania Rules of Appellate Procedure for special relief in the form of an
emergency preliminary injunction enjoining Colonel Robert Evanchick, the
Commissioner of the Pennsylvania State Police, from implementing or enforcing
any practice, policy, regulation, rule, or interpretation relating to either the stage at
which point an unfinished receiver (80% receiver or frame) meets the definition of
“firearm” or the Attorney General’s December 16, 2019 Legal Opinion. In support
of their application, Petitioners hereby incorporate the Petition for Review filed in
this action on December 20, 2019, as well as their declarations, and brief in support

of this Application. Petitioners further state the following:

BACKGROUND

1. As set forth more fully in the Petition for Review, on December 16, 2019,
Attorney General Joshua Shapiro, along with Governor Tom Wolfe, held a
press conference to announce that the Attorney General has issued a Legal
Opinion, which putatively determined that non-firearm objects are properly
classified as firearms under the UFA. See Exhibit C. !

2. The press release also stated that “[f]ollowing this legal opinion issuance,

the Office of Attorney General and Pennsylvania State Police will now work

I Also available at: https://www.attorneygeneral.gov/taking-action/press-releases/ag-shapiro-
gov-wolf-80-receivers-are-firearms/.




together on an implementation strategy to ensure that these weapons do not
end up in the hands of criminals, convicted felons or prohibited purchasers.”
ld.

3. On December 20-22, 2019, the annual holiday Oaks Gun Show, which
features 1,700 tables, will be held. 2

4. Petitioners Landmark Firearms and US Rifle, have purchased table space at
the show and plan to attend with inventory of non-firearm objects. See
Declaration of Benjamin Brown at §15 and Declaration of Timothy
Mulverhill at q15.

5. Landmark Firearms expects to lose between $1,800 and $3,600 and US Rifle
expects to lose up to $12,000 in revenue should they be unable to conduct
transactions involving non-firearm objects. See Declaration of Benjamin
Brown at 414 and Declaration of Timothy Mulverhill at 416.

6. Polymer80 has submitted its non-firearm objects for classification by ATF.
ATF has repeatedly held that their non-firearm objects are not firearms for
the purposes of federal law. See Exhibit 1 to Declaration of David Borges.

7. Polymer80 sells directly to individuals the non-firearm objects it produces

on its website www.polymer80.com. In the past fourteen (14) days,

2 See http://www.eagleshows.com.
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Polymer80 has had five (5) orders from Pennsylvanians. See Declaration of
David Borges at 416.

Firearms Policy Coalition, Inc. (“FPC”) has a member in Pennsylvania who
has several non-firearm objects en route to his home for which he attempted
to cancel the order or stop the shipment but has been unsuccessful. See
Declaration of Brandon Combs at g 4-9.

The federal definition of the term “firearm” found in the Gun Control Act
(“GCA”) 1s almost identical to the definition of the term “firearm” contained
in the Legal Opinion, and in relation to the pertinent portions addressed in
the Legal Opinion, is verbatim. Cf. 18 U.S.C. § 921(a)(3) and 18 Pa.C.S. §

6105(i)(emphasis reflecting verbatim pertinent portions).

The term “firearm” means (A) any weapon (including a starter gun) which will or
1s designed to or may readily be converted to expel a projectile by the action of an

explosive; (B) the frame or receiver of any such weapon...

the term “firearm” shall include any weapons which are designed fo or
may readily be converted to expel any projectile by the action of an
explosive or the frame or receiver of any such weapon.

ATF has repeatedly determined that non-firearm objects, like the ones the
Legal Opinion purports are firearms, are not firearms under the federal
definition. See Exhibit 1 to Declaration of David Borges.

Yet, the Pennsylvania Attorney General and Pennsylvania State Police have

seemingly reached the opposite conclusion, despite the definitions being



12.

13.

almost identical and lacking any sort of division that is a technical authority

regarding firearms and their classification.

INJUNCTIVE RELIEF

Petitioners move this Court for an Order preventing the Pennsylvania State
Police from implementing or enforcing any practice, policy, regulation, rule,
or interpretation relating to either the stage at which point non-firearm object
meets the definition of “firearm” or the Attorney General’s December 16,
2019 Legal Opinion. To effectuate that ruling, Petitioners now seek an
emergency preliminary injunction to maintain the status quo until such time
this Court may rule on the merits.

Pursuant to Pa. R.A.P. 1532(a), this Court may order special relief, including
a preliminary or special injunction “in the interest of justice and consistent
with the usages and principles of law.” The standard for obtaining a
preliminary injunction under this rule is the same as that for a grant of a
preliminary injunction pursuant to the Pennsylvania Rules of Civil
Procedure. Shenango Valley Osteopathic Hosp. v. Dep’t of Health, 451 A.2d
434, 439 (Pa. 1982); Commonwealth ex rel. Pappert v. Coy, 860 A.2d 1201,

1204 (Pa. Commw. Ct. 2004). Preliminary injunctive relief may be granted
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at any time following the filing of a Petition for Review. See Pa. R.A.P.
1532(a).

The prerequisites of a preliminary injunction are: 1) the injunction is
necessary to prevent immediate and irreparable harm not compensable in
money damages; 2) greater injury will result from refusing the injunction
than from granting it; 3) the injunction restores the parties to status quo ante;
and 4) the activity sought to be restrained is actionable and the plaintiff's
right to relief is clear. Dillon v. City of Erie, 83 A.3d 467,470 n.1 (Pa.
Cmwlth. 2014) (en banc).

Petitioners meet all of the elements for the entering of a preliminary
injunction in this case.

First, an injunction is necessary to prevent immediate and irreparable harm
that cannot be adequately compensated by damages. Pennsylvania law does
not require a person to be prosecuted to find that he has suffered irreparable
harm. See City of Erie v. Northwestern Food Council, 322 A.2d 407, 411-12
(Pa. Cmwlth. 1974), quoting Harris-Walsh, Inc. v. Borough of Dickson City,
216 A.2d 329, 331 (Pa. 1966) (holding that petitioner was not required to
undergo criminal prosecution before availing himself of an equitable

remedy).



17.

18.

19.

20.

It cannot be disputed that Petitioners are under threat of immediate and
irreparable harm, as the PSP’s website makes explicitly clear that it now
contends that it is unlawful to sell or transfer “partially-manufactured (often
referred to as 80%) frames and receivers” in the absence of “a background
check through the Pennsylvania Instant Check System” and that “PSP is not
yet ready to process such checks and is working diligently to have a process
in place as soon as possible within the next thirty days to allow these checks
to occur in a lawful manner.” See Exhibit B.

Second, greater injury will result from refusing the injunction than granting
it.

As Petitioners are under threat of criminal prosecution and civil penalties for
the pre- and post-PSP Policy sale of non-firearm objects that have not been
specified in a manner that a person of ordinary intelligence is able to
determine what is being regulated or enforced, there simply cannot be any
greater injury than the refusal to grant an injunction, as Petitioners are facing
misdemeanor and felony threats of prosecution, fines, and monumental loss
of revenue, including for conduct that when they performed it, there was not
dispute that it was lawful.

Third, Petitioners’ requested injunction seeks only to preserve the status

quo. See City of Philadelphia v. Commonwealth, 837 A.2d 591, 604 (Pa.
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Commw. Ct. 2003) (granting preliminary injunctive relief and noting that
“the public interest lies in favor of maintaining the status quo” pending
determination of the merits in the case). See also “The status quo ante to be
preserved by a preliminary injunction is the last actual, peaceable, lawful,
noncontested status which preceded the pending controversy.” Dillon v. City
of Erie, 83 A.3d 467, 472 n. 7 (Pa. Cmwlth. 2014) (en banc).

In this case, there can be no dispute that the last noncontested status existed
immediately prior to the Attorney General’s Legal Opinion of December 16,
2019, and the PSP’s interpretation, implementation, and enforcement of it,
immediately thereafter through the PSP’s Policy.

Fourth, the Petitioners’ right to relief is clear and as such, they are likely to
prevail on the merits of the underlying claims on this case.

As discussed at length in the Brief in Support of this Application, the Legal
Opinion and PSP’s Policy violates Article II, Section 1 of the Pennsylvania
State Constitution because it is an arbitrary exercise of uncontrolled
discretionary power which results in the PSP making new law without the
General Assembly’s oversight or public involvement.

Further, the Legal Opinion and PSP’s Policy violates the Regulatory Review
Act (“RRA”) inasmuch that it did not comply with a single provision of the

Act. In two sections of the Pa. Code, the Pennsylvania State Police
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previously entered into rulemaking in order to define the term “firearm”. See
37 Pa. Code §§ 31.102 and 33.102. Notably devoid from both of the
definitions and the other pertinent sections in the regulations promulgated by
the PSP, i1s a framework for determining what it means to be “readily be
converted to expel a projectile by action of an explosion.” Perhaps more
importantly, the terms “designed” and “may readily be converted” are also
not defined.

Additionally, the Legal Opinion and PSP’s Policy are void for vagueness
and pursuant to the Rule of Lenity. As discussed in detail in the Brief in
Support of this Application, a law is void on its face if it is so vague that
persons “of common intelligence must necessarily guess at its meaning and
differ as to its application.” Connally v. General Construction Co., 269 U.S.
385, 391 (1926). The Legal Opinion sets forth a framework of seven (7)
factors, none of which are dispositive in order to determine whether a non-
firearm object is now a “firearm” pursuant to the opinion, leaving
individuals to guess as to the status of the object they have.

The “principle of legality,” the “first principle” or otherwise known as the
nulla poena sine lege of criminal law, requires that criminal laws be
explicitly and unambiguously specified in advance by statute. Liparota v.

United States, 471 U.S. 419, 424 (1985) (“The definition of the elements of



a criminal offense is entrusted to the legislature.” (citation omitted)). While
“a statute which either forbids or requires the doing of an act in terms so
vague that men of common intelligence must necessarily guess at its
meaning and differ as to its application violates the first essential of due
process of law” (Connally v. Gen. Const. Co., 269 U.S. at 391).

27.  Finally, the Legal Opinion and PSP’s Policy violate all notions of due
process. “The touchstone of due process is protection of the individual
against arbitrary action of government.” Wolff'v. McDonnell, 418 U.S. 539,
558 (1974). “In terms of procedural due process, government is prohibited
from depriving individuals of life, liberty, or property, unless it provides the
process that is due.” Com. v. Turner, 622 Pa. 318, 335 (2013).

28.  All citizens have a protected interest in being free from arbitrary exercise of
uncontrolled discretion and ensuring the laws are complied with, including,
but not limited to, being provided notice and opportunity to be heard under
the RRA. Accordingly, the Legal Opinion and the PSP’s Policy violate due

process and are void.

WHEREFORE, for all the foregoing reasons and those alleged in the
Petition for Review, Petitioners, Landmark Firearms LLC, US Rifle, LLC,

Polymer80, Inc., and Firearms Policy Coalition, respectfully request that this



Honorable Court grant their Application for Special Relief in the Nature of a
Preliminary Injunction and enter an order:

a. Enjoining the Pennsylvania State Police and its officers, agents,
servants, employees, and all persons in active concern or participation
with them from implementing or enforcing any practice, policy,
regulation, rule, or interpretation relating to either the stage at which
point a non-firearm object meets the definition of “firearm” or the
Attorney General’s December 16, 2019 Legal Opinion;

b. Ordering that the Pennsylvania State Police remove the notice posted
on the ePICS background check website relating to non-firearm
objects;

c. Ordering that the Pennsylvania State Police post a section on their
website which shall display information related to these proceedings,
including but not limited to all Orders of the Court;

d. Ordering that the Pennsylvania State Police post a notice on their
website and ePICS background check website stating:

The sale of partially-manufactured (often referred to as 80%) frames
and receivers and kits which include the same, DO NOT require a
background check through the Pennsylvania Instant Check System, as
the 12/16/19 Attorney General’s legal opinion has been enjoined from
enforcement at this time. More information can be found at: [web

address from subsection c]; and

e. Any other relief this Court may see fit.

10



Date: December 20, 2019

11

Respectfully Submitted,

Joshua Prince, Esq.

Attorney ID No. 306521

Civil Rights Defense Firm, P.C.
646 Lenape Rd

Bechtelsville, PA 19505
888-202-9297 ext 81114
610-400-8439 (fax)
Josha@civilrightsdefensefirm.com

Adam Kraut

Attorney ID No. 318482
Firearms Policy Coalition
1215 K Street, 17" Floor
Sacramento, CA 95814
(916) 476-2342

(215) 525-4437 (fax)
akr@fpchq.org

Attorneys for Petitioners



CERTIFICATION
I certify that this filing complies with the provisions of the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and

documents differently than non-confidential information and documents.

Date: December 20, 2019

Joshua Prince, Esq.



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

LANDMARK FIREARMS
LLC, et al.
Petitioners
V.

ROBERT EVANCHICK

COMMISSIONER OF THE

PENNSYLVANIA STATE :

POLICE : Docket No.
Respondent

DECLARATION OF BENJAMIN BROWN

I, Benjamin Brown, am competent to state and declare the following
based on my personal knowledge:

1. I am the owner of Landmark Firearms LLC, a plaintiff in this
action, which holds a federal firearms license. I have also obtained
a license to sell firearms in Pennsylvania, pursuant to 18 Pa.C.S. §
6113, as required by 18 Pa.C.S. § 6112.

2. As used herein, whenever I use the term “non-firearm object” or its
plural form, it is referring to a piece of matter (i.e., any substance
that has mass and takes up space by having volume), such as an
object made of metal or plastic that is not a firearm pursuant to

federal law, but that Respondent and his Pennsylvania State Police



calls a “partially-manufactured (often referred to as 80%) frames
and receivers and kits which include the same,” or also “80%
receivers,” “80% frames,” or “unfinished receivers.”

I first became aware of 80% receivers around 2014 from attending
gun shows and being a firearms enthusiast.

In addition to the sale of firearms, I also sell “non-firearm objects,”
which are not firearms under federal law. See

https://www.atf.gov/qa-category/receiver-blanks. These sales

began sometime in 2018.
As the federal Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF) has declared:

80% receiver,” “80% finished,” “80% complete,” “unfinished
receiver” are all terms referring to an item that ... has not yet
reached a stage of manufacture that meets the definition of
firearm frame or receiver found in the Gun Control Act of 1968

(GCA).

See https://www.atf.gov/firearms/qa/what-
%E2%80%9C80%E2%80%9D-0r-%E2%80%9Cunfinished-
receiver.

Prior to the Attorney General issuing a legal opinion, it was my
understanding that non-firearm objects were not firearms under
State law, which was previously confirmed to me by several

Pennsylvania State Troopers at prior gun shows.
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Since non-firearm objects were not considered firearms by the
State until the Attorney General’s Legal Opinion, and the PSP
interpreted and enforced the Opinion, neither I, nor anyone else,
had any knowledge that the State would require the firearm
surcharge under 18 Pa.C.S. § 6111.2 for any non-firearm objects
that I have sold.

As part of my business practice, I have been present and offered
items for sale at least one (1) gun show each month. Earlier this
month, on December 14" and 15%, I attended the C & E Harrisburg
Gun Show, during which I sold approximately thirty-five (35) non-
firearm objects.

I plan to attend the Oaks Gun Show, which is being held on

December 20-22, 2019. See http://www.eagleshows.com.

Based on my experience, and on information and belief, the Oaks
Gun Show will encompass about 1,700 tables, where some
Pennsylvania and non-Pennsylvania vendors — some, but not all, of
which are federal firearm licensees and some are not — will offer
for sale non-firearm objects.

I also plan to attend the following gun shows in the coming year:

a. York Gun Show on December 28-29, 2019;



p.

Carlisle Gun Show on January 18-19, 2020;
Gettysburg Gun Show on January 25-26, 2020;
Oaks Gun Show on February 7-9, 2020;

York Gun Show on February 22-23, 2020;
Oaks Gun Show on March 13-15, 2020;
Gettysburg Gun Show on March 28-29, 2020;
Carlisle Gun Show on May 16-17, 2020;

Oaks Gun Show on May 30-31, 2020;
Gettysburg Gun Show on June 6-7, 2020;
York Gun Show on June 27-28, 2020;

Oaks Gun Show on August 1-2, 2020;
Gettysburg Gun Show on September 12-13, 2020;
Oaks Gun Show on October 2-4, 2020;

York Gun Show on October 24-25, 2020; and,

Oaks Gun Show on December 18-20, 2020.

See http://www.eagleshows.com and

http://www.thegunshows.com.




12.  Attorney General Joshua Shapiro’s ‘press release’ ! references the
gun shows at Oaks, Harrisburg, and York, all of which I attend.

13.  During the average gun show, I sell approximately thirty (30) non-
firearm objects. In the past, I have sold as many as sixty (60) non-
firearm objects.

14. If I am unable to sell these non-firearm objects at the Oaks Gun
Show due to the Attorney General’s Legal Opinion and the
Respondent’s interpretation, implementation, and enforcement
(either exclusively or through his PSP,) I, and others similarly
situated to me, would each expect to lose between $1,800 and
$3,600 in sales from the selling of non-fircarm objects. This does
not include lost revenue from the sales of other items, such as
machine parts and tooling kits.

15.  Earlier this month, on December 14, 2019, I placed an order with
Anderson Manufacturing for 20 non-firearm objects, which arrived
on December 19, 2019.

16. Based on the Respondent’s prior position, the State’s laws, and

guidance provided by ATF, there is no lawful mechanism for me to

! Available at: https://www.attorneygeneral.gov/taking-action/press-
releases/ag-shapiro-gov-wolf-80-receivers-are-firearms (last visited Dec. 19,
2019).




17.

18.

19.

record the acquisition or disposition of non-firearm objects in the
“acquisition and disposition book” (i.e., the “A&D book) that [ am
required to keep under federal law, because non-firearm objects are
not firearms under federal law.

Additionally, I am unsure as to what the Legal Opinion of Attorney
General Joshua Shapiro or Respondent’s rule is applicable to, as it
lacks specificity or any guidance that would allow a person of
ordinary intelligence to determine what is regulated.

The Attorney General’s Legal Opinion, upon which Respondent’s
rule and enforcement practice is believed to be based, readily
acknowledges that the State’s Uniform Firearms Act “does not
provide statutory definitions of [‘designed’ or ‘may readily be
converted’]”; yet, it rambles on to provide a number of factors [for
someone — who?] to consider, none of which are dispositive, as to
what constitutes “designed” and “may be readily converted.”
Additionally, the Respondent and his PSP have issued no
interpretations or guidance as to non-firearm objects and at what
stage they are considered by the PSP to be a firearm; yet, the PSP
has published, only on its electronic background check website

(https://epics.pa.gov/Pics/) the following:
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As of 12-16-19, the sale of partially-manufactured (often
referred to as 80%) frames and receivers and kits which include
the same, requires a background check through the
Pennsylvania Instant Check System, in accordance with the
Attorney General’s binding opinion and applicable
requirements within the UFA. No sales may occur by a
licensed firearms dealer without such a check. PSP is not yet
ready to process such checks and is working diligently to have a
process in place as soon as possible within the next thirty days
to allow these checks to occur in a lawful manner.

I am unsure of what “the Attorney General’s binding opinion and
applicable requirements within the UFA” is applicable to, as it
lacks specificity or any guidance that would allow a person of
ordinary intelligence to determine what is being regulated or
enforced.
This confusion is amplified since the pertinent portions of the
definition of firearm under federal law is identical to the pertinent
portions of the definition of firearm under state law, and ATF has
concluded that an 80% receiver is not a firearm under the identical
statutory language. Compare 18 U.S.C. § 921(a)(3) with 18 Pa.C.S.
§ 6105(1)

The term “firearm” means (A) any weapon (including a starter

gun) which will or is designed to or may readily be converted to

expel a projectile by the action of an explosive; (B) the frame or
receiver of any such weapon...

the term “firearm” shall include any weapons which are
designed to or may readily be converted to expel any projectile
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by the action of an explosive or the frame or receiver of any
such weapon.

Even more confusing, since the use of the term “80% receivers” is
to refer to something that is not yet a firearm, “80% receivers” has
no legal meaning would seemingly encompass everything from the
metal, while still within the earth (up to 80%?), up until the point
in time (80%?) right before it becomes a firearm (80%? and if so,
based upon what?). Thus, everything from .000000000000001%
up to and including a firearm is, or may be, a firearm according to
Respondent and his PSP.

Neither the Attorney General nor the Respondents and his PSP
have notified anyone of their new
position/rule/regulations/enforcement practice(s).

Therefore, only if a person happened to stumble upon the
Respondent’s ‘electronic background check’ website — which is
not necessary to perform the background check, as it can be
conducted via telephone — would the person be informed of this
position.

Thus, a Pennsylvania federal firearms licensee, including those
who attend the Oaks Gun Show and other upcoming gun shows,

who only utilizes the phone to conduct background checks or who
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is only currently selling non-firearm objects and thus has no reason
to see the Respondent’s website, have been provided no notice of
this position/rule/regulations/enforcement practice(s) and therefore
may be prosecuted or otherwise subject to seizure/penalty for
violating this position/rule/regulations/enforcement practice(s) in
the absence of any notice.

Moreover, a non-Pennsylvania federal firearms licensee, including
those who will attend the Oak Gun Show and other upcoming gun
shows, have been provided no notice of this
position/rule/regulations/enforcement practice(s) and therefore
may be prosecuted or otherwise subject to seizure/penalty for
violating this position/rule/regulations/enforcement practice(s) in
the absence of any notice.

Even more disconcerting, as a federal firearms license is not
necessary to sell a non-firearm object — since it is not a firearm —
non-licensees, including those who will attend the Oaks Gun Show
and other upcoming gun shows, have been provided no notice of
this position/rule/regulations/enforcement practice(s) and therefore

may be prosecuted or otherwise subject to seizure/penalty for






IN THE COMMONWEALTH COURT OF PENNSYLVANIA

LANDMARK FIREARMS
LLC, et al.
Petitioners
V.

ROBERT EVANCHICK

COMMISSIONER OF THE

PENNSYLVANIA STATE :

POLICE : Docket No.
Respondent

DECLARATION OF TIMOTHY MULVERHILL

I, Timothy Mulverhill, am competent to state and declare the
following based on my personal knowledge:
1. I am the owner of US Rifle, LLC., a plaintiff in this action, which
holds a federal firearms license. US Rifle, LLC., is based out of
Dublin, NH.
2. I am the former Development Manager and Recce 7 and

Ammunition Program Manager at Barrett Firearms.

3. I am also the former Head of Product Development for Kimber
Firearms.
4. As used herein, whenever I use the term “non-firearm object” or its

plural form, it is referring to a piece of matter (i.e., any substance

that has mass and takes up space by having volume), such as an



object made of metal or plastic that is not a firearm pursuant to
federal law, but that Respondent and his Pennsylvania State Police
calls a “partially-manufactured (often referred to as 80%) frames
and receivers and kits which include the same,” or also “80%
receivers,” “80% frames,” or “unfinished receivers.”

In addition to the sale of firearms, I also sell non-firearm objects,
which are not firearms under federal law. See

https://www.atf.gov/qa-category/receiver-blanks. These sales

began sometime in Q3 2018.

I became generally aware of 80% receivers around 2012 while
working at Kimber.

As the federal Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF) has declared,

80% receiver,” “80% finished,” “80% complete,” “unfinished
receiver” are all terms referring to an item that ... has not yet
reached a stage of manufacture that meets the definition of
firearm frame or receiver found in the Gun Control Act of 1968

(GCA).

See https://www.atf.gov/firearms/qa/what-
%E2%80%9C80%E2%80%9D-0r-%E2%80%9Cunfinished-
receiver

Since non-firearm objects were not considered firearms by the

State until the Attorney General’s Legal Opinion, and the PSP
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interpreted and enforced the Opinion, neither I, nor anyone else,
had any knowledge that the State would require the firearm
surcharge under 18 Pa.C.S. § 6111.2 for any non-firearm objects
that I have sold.

Earlier this year, US Rifle, LLC, began to attend gun shows in
Pennsylvania, in order to expand sales.

US Rifle, LLC, plans to attend the Oaks Gun Show, held on

December 20-22, 2019. See http://www.eagleshows.com.

Based on my experience, and on information and belief, the Oaks
Gun Show will encompass about 1,700 tables, where some
Pennsylvania and some non-Pennsylvania vendors — some, but not
all, of which are federal firearm licensees and some are not, will
offer for sale non-firearm objects.

I also plan to attend future gun shows held at Oaks and Split Rock
in 2020 as a vendor. See 2020 Gun Shows Schedule at

http://www.eagleshows.com.

Additionally, US Rifle, LLC., may attempt to secure a vendor
booth at the NRA Great American Outdoor Show, held in
Harrisburg, PA on February 1-9, 2020, which saw 179,000

attendees 1in 2019.
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During the past Oaks Gun Show, held on October 4-6, 2019, we
sold approximately sixty (60) non-firearm objects, which was
almost all of the inventory of such products that we possessed.

In preparation for the Oaks Gun Show, being held on December
20-22, 2019, we began to order inventory in November of 2019.
To date, we have secured almost $8,500 in non-fircarm objects to
sell at the upcoming show. Shipments arrived in November 2019
and the week of December 16, 2019. To date, we have one
hundred and eighty-two (182) non-firearm objects.

If I am unable to sell these non-firearm objects at the Oaks Gun
Show due to the Attorney General’s Legal Opinion and
Respondent’s interpretation, implementation, and enforcement
either exclusively or through his PSP,) I, and others similarly
situated to me, would each expect to lose up to $12,000 in sales
from the selling of non-firearm objects. This does not include lost
revenue from the sales of other item, such as machine parts and

tooling..



17.  Attorney General Joshua Shapiro’s press release ! references the
gun show at Oaks, which I attend.

18. Based on the Respondent’s prior position, the State’s laws, and
guidance provided by ATF, there is no lawful mechanism for me to
record the acquisition or disposition of non-firearm objects in the
“acquisition and disposition book™ (i.e., the “A&D book™) that |
am required to keep under federal law, because non-firearm objects
are not firearms under federal law.

19. Additionally, I am unsure as to what the Legal Opinion of Attorney
General Joshua Shapiro or Respondent’s rule is applicable to, as it
lacks specificity or any guidance that would allow a person of
ordinary intelligence to determine what is regulated.

20. The Attorney General’s Legal Opinion, upon which Respondent’s
rule and enforcement practice is believed to be based, readily
acknowledges that the State’s Uniform Firearms Act “does not
provide statutory definitions of [‘designed’ or ‘may readily be
converted’]; yet, it rambles on to provide a number of factors [for
someone — who?] to consider, none of which are dispositive, as to

what constitutes “designed” and “may be readily converted.”

Uhttps://www.attorneyeeneral.gov/taking-action/press-releases/ag-shapiro-
oov-wolf-80-receivers-are-firearms
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23.
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To date, I have not received any formal contact from the
Pennsylvania Attorney General or the Pennsylvania State Police
which would provide guidance to me on what Pennsylvania now
considers to be a firearm.

I have contacted the promoter of the Oaks Gun Show, Eagle Arms,
to see whether there was any guidance issued. The promoter told
me that the Pennsylvania State Police have confirmed there are no
guidelines available currently but will be available “soon”.

Further, I am unsure of what “the Attorney General’s binding
opinion and applicable requirements within the UFA” is applicable
to, as it lacks specificity or any guidance that would allow a person
of ordinary intelligence to determine what is being regulated or
enforced.

Additionally, this confusion is amplified since the pertinent
portions of the definition of firearm under federal law is identical
to the pertinent portions of the definition of firearm under state law
and ATF has concluded that an 80% receiver is not a firearm under
the identical statutory language. Compare 18 U.S.C. § 921(a)(3)
with 18 Pa.C.S. § 6105(1)

The term “firearm” means (A) any weapon (including a starter
gun) which will or is designed to or may readily be converted to
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26.

expel a projectile by the action of an explosive; (B) the frame or
receiver of any such weapon...

the term “firearm” shall include any weapons which are
designed to or may readily be converted to expel any projectile
by the action of an explosive or the frame or receiver of any
such weapon.

Even more confusing, since the use of the term “80% receivers” is
to refer to something that is not yet a firearm, “80% receivers” has
no legal meaning would seemingly encompass everything from the
metal, while still within the earth (up to 80%?), up until the point
in time (80%?) right before it becomes a firearm (80%? and if so,
based upon what?). Thus, everything from .000000000000001%
up to and including a firearm is, or may be, a firearm according to
Respondent and his PSP.

Even more disconcerting, as a federal firearms license is not
necessary to sell, nor can one be procured solely to sell, a non-
firearm object — since it is not a firearm — non-licensees, including
those who will attend the Oaks Gun Show and other upcoming gun
shows, have been provided no notice of this new
position/rule/regulations/enforcement practice and therefore may

be prosecuted or otherwise subject to seizure/penalty for violating
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29.

30.

this position/rule/regulations/enforcement practice in the absence
of any notice.

As the Attorney General’s Legal Opinion contains a number of
factors to consider, none of which are dispositive, and because of
the unclear and vague guidance as to what constitutes a firearm, [
fear prosecution and seizure/penalty for the possession, sale,
transfer, and failure to properly record non-firearm objects.

We wish to continue to be able to sell non-firearm objects in
Pennsylvania; yet, we fear prosecution and seizure of our non-
firearm objects sold in Pennsylvania, as a result of the PSP’s
position/rule/regulation/enforcement practice.

We also fear the criminal prosecution of our Pennsylvania
customers and the seizure of their property, including their non-
firearm objects, as a result of the PSP’s
position/rule/regulation/enforcement practice.

It is my understanding that [ am unable to obtain a license to sell
firearms in Pennsylvania as required by 18 Pa.C.S. § 6112, as we
do not have a business or other address in Pennsylvania and
therefore, do not have a Pennsylvania chief of police or sheriff

with jurisdiction to issue the license.



I, Timothy Mulverhill, owner of US Rifle, LLC., verify that US Rifle,
LLC. is a Plaintiff named in the foregoing and all the information contained
therein is true and correct to the best of my information, knowledge and
belief. I understand that false statements herein are made subject to the
penalties of 18 Pa. C.S. 84904 relating to unsworn falsification to

authorities.

Dated: December 20, 2019
Timothy Mulverhill
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DECLARATION OF DAVID BORGES

I, David Borges, am competent to state and declare the following
based on my personal knowledge:

1. I am the Chief Executive Officer, Chief Financial Officer, and co-
founder of Polymer80, Inc., (Polymer80), a plaintiff in this action.

2. As used herein, whenever I use the term “non-firearm object” or its
plural form, it is referring to a piece of matter (i.e., any substance
that has mass and takes up space by having volume), such as an
object made of metal or plastic that is not a firearm pursuant to
federal law, but that Respondent and his Pennsylvania State Police
calls a “partially-manufactured (often referred to as 80%) frames
and receivers and kits which include the same,” or also “80%

receivers,” “80% frames,” or “unfinished receivers.”



Polymer80 is a manufacturer, distributor, and retail sales company,
with a principal place of business at 134 Lakes Boulevard, Dayton,
NV 89403, which produces, markets, and sells, among other
things, non-firearm objects, which are not firearms under federal

law. See https://www.atf.eov/ga-category/receiver-blanks. The

business was started in 2013, employs over 30 people, impacts
over 100 individuals who work full or part-time (internally or
externally), and grosses over twelve million dollars in sales
annually.

On several occasions, we have submitted classification requests to
Bureau of Alcohol, Tobacco, Firearms and Explosive’s (ATF)
Firearms Technology Industry Services Branch (FTISB), which
falls under the Firearms and Ammunition Technology Division
(FATD). FATD is tasked with, among other things, processing
industry requests regarding domestic manufacturing examinations.
The division is the federal technical authority regarding firearms
and ammunition and their classification under federal laws and

regulations. See https://www.atf.gov/resource-center/fact-

sheet/fact-sheet-firearms-and-ammunition-technology-division.




Additionally, according to ATF’s website, “FTISB maintains
proficiency in manufacturing techniques and practices by
providing support to the firearms and ammunition industry.”

ATF has determined that our products are non-firearm objects for
the purposes of federal law. A copy of ATF’s determinations are
attached hereto and incorporated herein as Exhibit 1.

After reviewing the Pennsylvania Attorney General’s Legal
Opinion, I am unsure what it is applicable to, as it lacks specificity
or any guidance that would allow a person of ordinary intelligence
to determine what is being regulated or enforced.

The Attorney General’s Legal Opinion, upon which Respondent’s
rule and enforcement practice is believed to be based, readily
acknowledges that the State’s Uniform Firearms Act “does not
provide statutory definitions of [‘designed’ or ‘may readily be
converted’]”; yet, it rambles on to provide a number of factors [for
someone — who?] to consider, none of which are dispositive, as to
what constitutes “designed” and “may be readily converted.”

To date, we have not received any formal contact from the

Pennsylvania Attorney General or the Pennsylvania State Police
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11.

12.

which would provide guidance to us with regard to our products in
Pennsylvania.
Further, I am unsure of what “the Attorney General’s binding
opinion and applicable requirements within the UFA” is applicable
to, as it lacks specificity or any guidance that would allow a person
of ordinary intelligence to determine what is being regulated or
enforced.
Additionally, this confusion is amplified since the pertinent
portions of the definition of firearm under federal law is identical
to the pertinent portions of the definition of firearm under state law
and ATF has concluded that an 80% receiver is not a firearm under
the identical statutory language. Compare 18 U.S.C. § 921(a)(3)
with 18 Pa.C.S. § 6105(1)
The term “firearm” means (A) any weapon (including a starter
gun) which will or is designed to or may readily be converted to

expel a projectile by the action of an explosive; (B) the frame or
receiver of any such weapon...

the term “firearm” shall include any weapons which are
designed to or may readily be converted to expel any projectile
by the action of an explosive or the frame or receiver of any
such weapon.

To the best of my knowledge, neither the Pennsylvania Attorney

General’s Office nor the Pennsylvania State Police has a branch
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15.

which “maintains proficiency in manufacturing techniques and
practices” with regard to the firearms industry.

Given that ATF has a branch dedicated to industry classification
requests, 1s aware of the case law the Attorney General’s legal
opinion cites to, and the similarity of the definition encompassed in
federal law and Pennsylvania law, I find it curious that ATF has
determined that many products like ours, and including ours, are
non-firearm objects, yet the Pennsylvania Attorney General and
Pennsylvania State Police, who lack the technical resources the
federal government has, have seemingly reached the opposite
conclusion.

To date, we have 1,894 customers in Pennsylvania who have
purchased directly from Polymer80. This does not include any
individuals who may have purchased Polymer80 products through
various retailers to which we sell directly.

To date, we have sold approximately 10,000 units of various
Polymer80 non-firearm objects to Pennsylvanians. This does not
include any which individuals may have purchased through various

retailers to which we sell directly.



16. In the last fourteen (14) days, we have had five (5) orders for non-
firearm objects from Pennsylvania residents.

17.  We wish to continue to be able to sell our product in Pennsylvania,
as one of our largest dealers is located in the state; yet, we fear
prosecution and seizure of our non-firearm objects sold in
Pennsylvania, as a result of the PSP’s
position/rule/regulation/enforcement practice.

18.  We also fear the criminal prosecution of our Pennsylvania
customers and the seizure of their property, including their non-
firearm objects, as a result of the PSP’s
position/rule/regulation/enforcement practice.

19. It is my understanding that I am unable to obtain a license to sell
firearms in Pennsylvania as required by 18 Pa.C.S. § 6112, as we
do not have a business or other address in Pennsylvania and
therefore, do not have a Pennsylvania chief of police or sheriff

with jurisdiction to issue the license.

I, David Borges, CEO/CFO of Polymer80, Inc., verify that
Polymer80, Inc. is a Plaintiff named in the foregoing and all the information

contained therein is true and correct to the best of my information,



knowledge and belief. I understand that false statements herein are made
subject to the penalties of 18 Pa. C.S. § 4904 relating to unsworn

falsification to authorities.

Dated: December 20, 2019

David Borges
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Mr. Jason Davis Page 2

For your reference in this matter, the amended Gun Control Act of 1968 (GCA), 18
U.8.C. § 921(a)(3), defines the term “firearm” o include any weapon (including a
starter gun) which will or is designed to or may be readily converted to expel a projectile
by the action of an explosive...[and] ...the frame or receiver of any such weapon...

Also, 27 CFR Section 478.11 defines “firearm frame or receiver”. That partofa
JSirearm which provides housing for the hammer, bolt or breechblock, and firing
mechanism, and which is usually threaded at its forward portion to receive the barrel.

Also, the AECA, 27 CFR Section 447.11, defines “defense articles” as—

...Any item designated in § 447.21 or § 447.22. This includes models, mockups, and
other such items which revéal technical data directly relating to § 447.21 or § 447.22.

The USMIL, Section 447.22, FORGINGS, CASTINGS, and MACHINED BODIES
states:

Articles on the U.S. Munitions Import List include articles in a partially completed state
(such as forgings, castings, extrusions, and machined bodies) which have reached a stage
in manufacture where they are clearly identifiable as defense articles. If the end-item is
an article on the U.S. Munitions Import List, (including components, accessories,
attachments and parts) then the particular forging, casting, extrusion, machined body,
etc., is considered a defense article subject to the controls of this part, except Jor such
items as are in normal commercial use.

During the examination of your sample “PF940C”, FTISB personnel found that the
following machining operations or design features present or completed:

Slide-stop lever recess.
Magazine catch spring recess.

1. Trigger slot.

2. Capable of accepting Glock 17 trigger mechanism housing.
3. Capable of accepting Glock 17 trigger bar.

4. Magazine well.

5. Magazine catch.

6. Accessory rail.

7.

8.

Machining operations or design features not yet present or completed:

Trigger-pin hole machined or indexed.

Trigger mechanism housing pin machined or indexed.
Locking block-pin hole machined or indexed.

Devoid of front or rear frame rails.

Barrel seat machined or formed.

Incapable of accepting Glock locking-block.

SnbhwN =
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Jason Davis, Esq.

The Law Offices of Davis & Associates
41593 Winchester Rd, Suite 200
Temecula, California 92591

Dear Mr. Davis,

Ths is in reference to your submitted item, an AR-13 pattern receiver casting, along with
supporting correspondence recently received by the Firearms Technology Industry
Services Branch (FTISB). Bureau of Alcohol. Tobacco, Firearms and Explosives (ATF).
You have submitted this item (see photo, last page) on behalf of vour client, POLYMER
80, INC. (P80) for classification under the Gun Control Act of 1968 ( GCA).

As you are aware, FTISB has previously determined that an AR-15 type receiver casting
which is completely solid in the area of the trigger/hammer (fire-control) recess might not
be classified as a firearm. Such a receiver casting could incorporate all other features of a
functional fircanm receiver, including pivot-pin and takedown-pin hole(s) and clearance
for the takedown-pin lug, but must be completely solid in the fire-control recess area,

We have determined that in order to be considered “completely solid in the fire-control
recess area,” the takedown-pin lug clearance area must be no longer than .800 inch,
measured from immediately forward of the front of the bufter-retainer hole. In addition,
ATF has held that “indexing” of the firc-control arca, to include molding a polymer
receiver in stages instead of as a single (homogenous) piece, is sufficient to require
classification as a firearm receiver.

Our examination of the submitted item confirmed that the receiver casting has been cast
from black polymer, and includes several features of a complete AR-15 type receiver,
including a takedown pin hole and clearance for the takedown-pin lug. Our examination
confirmed that the takedown-pin tug clearance area is less than .800 inch, measured from
immediately forward of the front of the buffer-retainer hole. The sample has been cast
entirely from a single type of polymer, 1o include the fire control recess arca.



Jason Davis, Esq. Page 2

The submitted item was cut into several pieces in order to observe the internal
configuration. This operation revealed that the submitted item incorporates a solid fire
control cavity area, and was cast in a homogenous manner.

Your current correspondence, as well as supplemental information you provided in a
letter dated February 3, 2015, confirmed that the submitted item was cast using “a single
shot of molten material.”

Based on our examination of the submitted item and your description of the
manufacturing process used to produce it, we have determined that this item is NOT a
firearm receiver, or a firearm.

We thank you for your inquiry and trust the foregoing has been responsive to your
request.

p§incere] Y yours,

1
HEL W p (3
Michael R. Curtis
Acting Chief, Firearms Technology Industry Services Branch

Attachment
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Mr. Jason Davis

* The submitted WarrHogg .308 blank lower receiver blank is a solid core unibody design
made out of a single casting without any core strengthening inserts. Moreover, it is void
of any indicators that designate or provide guidance in the completion of the firearm.
This submitted item incorporates a solid fire control cavity area, and was cast in a
homogenous manner using a “single shot of molten material.”

For your reference in this matter, the amended Gun Control Act of 1968 (GCA), 18 U.S.C. §
921(a)(3), defines the term “firearm” to include any weapon (including a starter gun) which will
or is designed to or may be readily converted to expel a projectile by the action of an
explosive...[and] ...the frame or receiver of any such weapon...

Also, 27 CFR § 478.11 defines “firearm frame or receiver.” That part of a firearm which
provides housing for the hammer, bolt or breechblock, and firing mechanism, and which is
usually threaded at its forward portion to receive the barrel.

Also, the AECA, 27 CFR § 447.11, defines “defense articles” as—

-..Any item designated in § 447.21 or § 447.22. This includes models, mockups, and other such
items which reveal technical data directly relating to § 447.21 or § 447.22.

The USMIL § 447.22, FORGINGS, CASTINGS, and MACHINED BODIES states:

Articles on the U.S. Munitions Import List include articles in a partially completed state (such as
Jforgings, castings, extrusions, and machined bodies) which have reached a stage in manufacture
where they are clearly identifiable as defense articles. If the end-item is an article on the U.S.
Munitions Import List, (including components, accessories, attachments and parts) then the
particular forging, casting, extrusion, machined body, etc., is considered a defense article
subject to the controls of this part, except for such items as are in normal commercial use.

During the examination of your sample, FTISB personnel found that the following machining
operations or design features present or completed:

Front and rear pivot/take down pin holes.

Front and rear pivot/ take down detent retainer holes.
Front and rear pivot/take down lug clearance areas.
Selector-retainer hole.

Magazine-release and catch slots.

Trigger-guard formed.

Rear of receiver present and threaded to accept buffer tube.
Buffer-retainer hole.

. Pistol-grip mounting area faced off and drilled, but not threaded.
10. Magazine well.

11. Receiver end-plate recess.

RN DO~
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Machining operations or design features not yet present or completed:

Complete removal of material from the fire-control cavity area.
Machining or indexing of selector-lever hole.

Machining or indexing of trigger slot.

Machining or indexing of trigger-pin hole.

Machining or indexing of hammer-pin hole.

NARWON -

As a part of this evaluation, FTISB personnel noted the following markings:
Left Side

o 308
POLYMERS0

FTISB has determined that an AR-10 type receiver blank could have all other machining operations
performed, including front receiver pivot-pin and rear take down pin hole and clearance for the front
receiver lug and rear take down pin lug clearance area (not to exceed 1.60 inches), but must be
completely solid and un-machined in the fire-control recess area. The rear take down pin lug
clearance area must be no longer than 1.60 inches, measured from immediately forward of the front
of the buffer-retainer hole.

The FTISB examination of your submitted item, found that the most forward portion of the rear
take down pin lug clearance area measures approximately 1.32 inches in length, less the
maximum allowable 1.60 inch threshold. As a result, the submitted item is not sufficiently
complete to be classified as the frame or receiver of a firearm; and thus, is not a “firearm” as
defined in the GCA. Consequently, the aforementioned item is therefore not subject to GCA
provisions and implementing regulations.

To reiterate the conclusion of FTISB’s evaluation, our Branch has determined that the submitted
Polymer 80, Incorporated AR 10-type receiver blank incorporating the aforementioned design
features is not classified as the frame or receiver of a weapon designed to expel a projectile by
the action of an explosive; and thus, it is not a “firearm” as defined in (GCA), 18 U.S.C. §
921(a)(3)(B).

As a part of your correspondence, you describe design features and the manufacturing process of
the submitted “CG or CG9” to include the following statement:

*  The submitted GC9 blank is a solid core unibody design made out of a single casting
without any core strengthening inserts. Moreover, it is void of any indicators that
designate or provide guidance in the completion of the firearm.
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Please note, while not indicated in the accompanying correspondence, the submitted CG or CG9
appears to have been made utilizing additive manufacturing or 3-D printing technology and not
“made out of a single casting.”

During the examination of your sample “CG or CG9,” FTISB personnel found that the
following machining operations or design features present or completed:

Slide lock lever location indexed.

Upper portion of slide lock spring recess.
Trigger slot.

Capable of accepting Glock 17 trigger mechanism housing.
Capable of accepting Glock 17 trigger bar.
Capable of accepting Glock 17 locking block.
Magazine well.

Magazine catch.

. Accessory rail.

10. Slide-stop lever recess.

11. Magazine catch spring recess.

©XNAU AW

Machining operations or design features not yet present or completed:

Trigger-pin hole machined or indexed.
Locking block-pin hole machined or indexed.
Devoid of front or rear frame rails.

Barrel seat machined or formed.

PN

As a result, the submitted “CG or CG9” is not sufficiently complete to be classified as the frame
or receiver of a firearm; and thus, is not a “firearm” as defined in the GCA. Consequently, the
aforementioned item is therefore not subject to GCA provisions and implementing regulations.

To reiterate the conclusion of FTISB’s evaluation, our Branch has determined that the submitted
Polymer 80, Incorporated Glock-type receiver blank incorporating the aforementioned design
features is not classified as the frame or receiver of a weapon designed to expel a projectile by
the action of an explosive, thus it is not a “firearm” as defined in (GCA), 18 U.S.C. §
921(a)(3)(B).

Please be aware, while not classified as a “firearm”; the submitted items are each classified as a
“defense article” as defined in 27 CFR § 447.11. The U.S. Department of State (USDS) regulates
all exports from, and particular imports into, the United States. Firearms, parts, and accessories
for firearms are all grouped as “defense articles” by the USDS and overseen by their Directorate
of Defense Trade Controls. Information regarding import/export of defense articles can be found
on their web site at www.pmddtc.state.gov.

In conclusion, correspondence from our Branch is dependent upon the particular facts, designs,
characteristics or scenarios presented. Please be aware that although other cases (submissions to
our Branch) may appear to present identical issues, this correspondence pertains to a particular
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issue or item. We caution applying this guidance in this correspondence to other cases, because
complex legal or technical issues may exist that differentiate this scenario or finding from others
that only appear to be the same.

Also, this determination is relevant to the items as submitted. If the design, dimensions,
configuration, method of operation, or utilized materials or processes such as changing from
additive manufacturing to injection molding, this classification would be subject to review and
require a submission to FTISB of an exemplar utilizing the new manufacturing process.

We thank you for your inquiry and trust the foregoing has been responsive to your evaluation
request. Please do not hesitate to contact us if additional information is needed.

Sincerely yours,
Y

,W,Q@,QW

Michael R. Curtis
Chief, Firearms Technology Industry Services Branch

Enclosures
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DECLARATION OF BRANDON COMBS

I, Brandon Combs, am competent to state and declare the following
based on my personal knowledge:

1. I am the President of Firearms Policy Coalition, Inc. (“FPC”).

2. FPC is a 501(c)(4) non-profit organization incorporated under the
laws of Delaware, with its principal place of business in
Sacramento, California. The purposes of FPC include defending
and promoting the People’s rights—especially the fundamental,
individual Second Amendment right to keep and bear arms—
advancing individual liberty, and restoring freedom. FPC serves its
members and the public through legislative advocacy, grassroots
advocacy, litigation and legal efforts, research, education,

outreach, and other programs. FPC has members and supporters,



who have all the indicia of membership, both within and outside of
the State of Pennsylvania.

As used herein, whenever I use the term “non-firearm object” or its
plural form, it is referring to a piece of matter (i.e., any substance
that has mass and takes up space by having volume), such as an
object made of metal or plastic that is not a firearm pursuant to
federal law, but that Respondent and his Pennsylvania State Police
calls a “partially-manufactured (often referred to as 80%) frames
and receivers and kits which include the same,” or also “80%
receivers,” “80% frames,” or “unfinished receivers.”

FPC has a law-abiding, non-prohibited member located in the State
of Pennsylvania who, prior to the Attorney General issuing his
Legal Opinion, dated December 16, 2019, which has now
seemingly classified non-firearm objects as “firearms” under
Pennsylvania law, ordered several non-firearm objects.

Upon learning about the Attorney General’s Legal Opinion that
seemingly classified non-firearm objects as “firearms” under
Pennsylvania law, the FPC member attempted to cancel his order

with the retailer.



10.

11.

The FPC member was informed by the retailer that it was too late
to cancel the order.
The FPC member attempted to contact the common-carrier
responsible for the transportation of the non-firearm objects in an
effort to have the shipment returned.
Due to the manner in which the common-carrier was transporting
the non-firearm objects, return of the shipment was impossible.
To date, the shipment has not yet been received by the FPC
member.
As the federal Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF) has declared,
80% receiver,” “80% finished,” “80% complete,” “unfinished
receiver” are all terms referring to an item that ... has not yet
reached a stage of manufacture that meets the definition of
firearm frame or receiver found in the Gun Control Act of 1968
(GCA).
See https://www.atf.gov/firearms/qa/what-

%E2%80%9C80%E2%80%9D-0r-%E2%80%9Cunfinished-
receiver

Additionally, the FPC member is unsure as to what the Legal
Opinion of Attorney General Joshua Shapiro or Respondent’s rule

is applicable to, as it lacks specificity or any guidance that would
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13.

14.

15.

allow a person of ordinary intelligence to determine what is being
regulated or enforced, or against whom.

The Attorney General’s Legal Opinion, upon which Respondent’s
rule and enforcement practice is believed to be based, readily
acknowledges that the State’s Uniform Firearms Act “does not
provide statutory definitions of [‘designed’ or ‘may readily be
converted’]; yet, it rambles on to provide a number of factors [for
someone — who?] to consider, none of which are dispositive, as to
what constitutes “designed” and “may be readily converted.”

To date, the FPC member has not received any formal contact from
the Pennsylvania Attorney General or the Pennsylvania State
Police which would provide guidance to them on what, exactly, the
State now considers to be a firearm.

Further, the member is unsure of what “the Attorney General’s
binding opinion and applicable requirements within the UFA” is
applicable to, as it lacks specificity or any guidance that would
allow a person of ordinary intelligence to determine what is being
regulated or enforced.

Additionally, this confusion is amplified since the pertinent

portions of the definition of firearm under federal law is identical
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to the pertinent portions of the definition of firearm under state law
and ATF has concluded that an “80% receiver” (i.e., a non-firearm
object) 1s not a firearm under the identical statutory language.
Compare 18 U.S.C. § 921(a)(3) (“The term ‘firearm’ means (A)
any weapon (including a starter gun) which will or is designed to

or may readily be converted to expel a projectile by the action of

an explosive; (B) the frame or receiver of any such weapon...”)
with 18 Pa.C.S. § 6105(1) (“the term ‘firearm’ shall include any

weapons which are designed to or may readily be converted to

expel any projectile by the action of an explosive or the frame or
receiver of any such weapon.”)
Respondent’s “Instant Check System” Web site

(https://epics.pa.gov/Pics/) was modified to indicate that the FPC

member may be subject to the Attorney General’s “binding
opinion” in the following new message:

As of 12-16-19, the sale of partially-manufactured (often
referred to as 80%) frames and receivers and kits which include
the same, requires a background check through the
Pennsylvania Instant Check System, in accordance with the
Attorney General's binding opinion and applicable requirements
within the UFA. No sales may occur by a licensed firearms
dealer without such a check. PSP is not yet ready to process
such checks and 1s working diligently to have a process in place
as soon as possible within the next thirty days to allow these
checks to occur in a lawful manner.
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18.

According to the Respondent’s Website, Respondent and his PSP
are enforcing a rule, policy, practice, and/or custom that mandates
all sales “of partially-manufactured (often referred to as 80%)
frames and receivers and kits which include the same, requires a
background check through the Pennsylvania Instant Check System,
in accordance with the Attorney General’s binding opinion and
applicable requirements within the UFA.” Further, the Respondent
and his PSP are enforcing a rule, policy, practice, and/or custom
that bans all sales of non-firearm objects “by a licensed firearms
dealer without such a check.” But because the Respondent and his
PSP are enforcing a rule, policy, practice, and Respondent and his
“PSP [are] not yet ready to process such checks,” no sales can take
place, thus both declaring a new law by fiat and enforcing it
without any promulgated rules, guidance, or systems in place.
Even more confusing, since Respondent and his PSP’s use of the
term “partially-manufactured (often referred to as 80%) frames and
receivers” refers to something that is not a firearm, it has no legal

meaning and would seemingly encompass everything from bare
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materials up to the point in time it becomes a firearm under federal
law.

Because of the Respondents actions and, inter alia, his PSP’s Web
site announcing the enforcement of the new rule, policy, practice,
and/or custom, because the Attorney General’s Legal Opinion
contains a number of factors to consider, none of which are
dispositive, and because Respondent and his PSP’s enforced rule is
unclear and vague as to what constitutes a firearm, FPC members
inside and outside of Pennsylvania fear prosecution and
seizure/penalty for transactions and conduct regarding non-firearm
objects (e.g., sale, importation, receipt, possession, transportation)
that may trigger a law with criminal, civil, monetary, or other
penalties.

The FPC member, and other FPC members, and others similarly
situated to them wish to continue to be able to lawfully buy, import
acquire, possess, transfer, transport, give, and sell non-firearm
objects in Pennsylvania; yet, they fear prosecution and seizure
person and property as a result of the Respondent’s new rule,

policy, practice, and/or custom and his PSP’s enforcement of it.



I, Brandon Combs, President of Firearms Policy Coalition, Inc., verify
that Firearms Policy Coalition, Inc. is a Plaintiff named in the foregoing and
all the information contained therein is true and correct to the best of my
information, knowledge and belief. I understand that false statements herein
are made subject to the penalties of 18 Pa. C.S. § 4904 relating to unsworn

falsification to authorities.

Dated: December 20, 2019

Brandon Combs
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As of 12-16-19, the sale of partially-manufactured (often referred to as 80%) frames and receivers and kits which include the same, requires a ba
check through the Pennsylvania Instant Check System, in accordance with the Attorney General's binding opinion and applicable requirements v
UFA. No sales may occur by a licensed firearms dealer without such a check. PSP is not yet ready to process such checks and is working dilige
a process in place as soon as possible within the next thirty days to allow these checks to occur in a lawful manner.

User Name*

Password*

Login

WARNING: Web access to the Pennsylvania Instant Check System is for Official use only. E-PICS
intended for use by Pennsylvania Licensed Firearm Dealers and County Sheriffs to verify an appli
eligibility to legally purchase/transfer a firearm or obtain a License to Carry.

As provided in 18 Pa. C.S. § 6111(g) (3) of the Pennsylvania Uniform Firearms Act, "...Any person, licensed dealer, licensed manufactur
licensed importer who knowingly and intentionally requests a criminal history, juvenile delinquency or mental health record check or ot
confidential information from the Pennsylvania State Police under this chapter for any purpose other than compliance with this chapter
knowingly and intentionally disseminates any criminal history, juvenile delinquency or mental health record or other confidential inforn
any person other than the subject of the information commits a felony of the third degree."

Flex-Check™ by Tailore
Version:
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Press Release

December 16,2019 | Topic: Criminal

HARRISBURG - Amidst a gun violence epidemic, Attorney General Josh Shapiro and Gov.
Tom Wolf today outlined a new legal opinion from the Attorney General’s Office addressing
the classification of “80% receivers,” which are most commonly used to make unserialized
“ghost guns.” The opinion clarifies that, under the Pennsylvania Uniform Firearms Act, these
receivers are properly classified as firearms in Pennsylvania. This opinion was issued to tackle
the growing use of untraceable “ghost guns” and to further assist law enforcement officials to
protect people and save lives.

A receiver, or frame, is the part of the firearm that houses the internal firing components. A
gun cannot function without a receiver. A so-called “80% receiver” is one that is in an
incomplete stage of manufacture; however, they can easily be turned into a functioning
firearm. 80% receivers are commonly unserialized. Until this opinion, there was uncertainty
over whether 80% receivers can be regulated the same way as fully finished receivers. This
gap in enforcement made these weapons easily accessible to criminals and those prohibited
from purchasing firearms in the Commonwealth, including convicted felons and domestic
abusers.

“My Office is taking the initial step of clarifying - through my official, legal opinion - that
under Pennsylvania law, 80% receivers are firearms and can be treated, regulated, and
enforced as such,” AG Shapiro said today during a Capitol news conference with Governor
Wolf and the PA State Police. “The proliferation of these untraceable weapons strikes at the
heart of our public safety, hindering law enforcement’s ability to protect our communities.
Today, we take the first step in addressing this problem.

“If we don’t recognize that 80 percent receivers are firearms under Pennsylvania law, we are
creating a giant loophole that allows criminals to skirt our agreed-upon laws that keep people
safe,’ said Gov. Wolf. “Changing this classification will not hurt legal, responsible gun
owners - This change will stop criminals, terrorists and other people who can’t pass a
background check from acquiring a gun through the loophole.”


https://www.attorneygeneral.gov/taking-action/topic/criminal
https://www.attorneygeneral.gov/wp-content/uploads/2019/12/19.12.16-Receivers-Legal-Opinion.pdf
https://www.attorneygeneral.gov/ghostguns/

Following this legal opinion issuance, the Office of Attorney General and Pennsylvania State
Police will now work together on an implementation strategy to ensure that these weapons
do not end up in the hands of criminals, convicted felons or prohibited purchasers.

Currently, 80% receivers can be purchased at gun shows, brick-and-mortar vendors and
online. The buyer can assemble the weapon soon after purchase and have a live, untraceable
gun at their disposal. The Attorney General’s office cited felons purchase duffel bags full of
these kits are the Oaks Gun Show as well as at gun shows in York and Harrisburg. In
Philadelphia alone, over 100 ghost guns have been recovered that started as 80% receivers.

Shapiro issued his opinion today on 80% receivers at the request of the Pennsylvania State
Police, who asked for formal guidance on how to classify these products under Pennsylvania’s
Uniform Firearms Act. Under the Commonwealth Attorney Act, any state agency or the
governor can formally request the Office of Attorney General to interpret state law. After an
examination of a statute, the expressed opinion is binding on the agency requesting it.

“Under the statute, it doesn’t matter that these are not fully finished products,” The Attorney
General said. “They are receivers and, therefore, they are firearms. Pure and simple.”

Shapiro said this opinion does not make any firearm products illegal, and by issuing it, his
office is not infringing on lawful gun owners’ Second Amendment rights.

“We're here because too many criminals have taken advantage of these loopholes to gain
access to guns that they should never have had to begin with. We've read the same headlines,
had the same emotional reactions, submitted to the same numbness, rinse and repeat,’
Shapiro said. “Hopefully, with today’s interpretation, we can add onto the wide array of
efforts my Office - in partnership with entities like the Pennsylvania State Police and the
Governor’s Office - have undertaken to save lives.”

HHH
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0123 Case 1:14-cv-01211-JAM-SAB Document 23-1 Filed 01/09/15 Page 4 of 70

DEPARTMENT OF THE TREASURY
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

903050:RLB
3311/2003-227

312 Oxford Cove
Jonesboro, Arkansas 72404

Mr. Justin Halford @@ ;;

Dear Mr. Halford:

This is in response to your letter dated January 21,
2003, to the Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF). In your letter you ask about
manufacturing 80% complete receivers.

The terms 50%, B80% and 90% complete receivers are
commonly used for advertisement purposes. Such terms
do not accurately identify the condition of a
partially completed or unfinished receiver and have no
precise meaning. Further, such terms did not
originate with ATF, are not used by ATF and have no
legal or technical meaning within ATF.

In order for us to render any opinion regarding the
status of a partially finished receiver, we need to
physically examine a sample. If you care to submit a
gsample of the subject receiver, we will be happy to
examine it and provide you with an appropriate
classification and any related determinations. Upon
completion of our examination, the sample will be
returned to you. However, you should be aware that if
the sample is found to be a machinegun receiver or
otherwise subject to the purview of the National
Firearms Act, it could not be returned and would have

to be abandoned to the government.

WWW.ATF.TREAS.GOV

0123
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Case 1:14-cv-01211-JAM-SAB Document 23-1 Filed 01/09/15 Page 5 of 70
Mr. Justin Halford
Samples may be forwarded to the below-listed address:
Bureau of Alcohol, Tobacco, Firearms and Explosives
Firearms Technology Branch, Room 6450
650 Massachusetts Avenue, NW
Washington, DC 20226
We regret that we are unable to respond more fully at
the present time. If we may be of any further
assistance, please contact us.
_ Sincerely yours,
/// . e
Ck“ // / ’;’/ / P
Curtis H.A. Bartlett
Chief, Firearms Technology Branch

306

0124

RIF



CERTIFICATE OF SERVICE

I, Joshua Prince, hereby certify that on December 20, 2019, I caused a true
and correct copy of the foregoing Petition for Review together with all supporting

materials thereto to be served on the entities in the manner specified below:

(via PACFile, Email and Overnight Mail)
Pennsylvania State Police
Office of Chief Counsel
1800 Elmerton Avenue
Harrisburg, PA 17110
alovette@pa.gov (Andrew Lovette, Esq.)
JohnHerman@pa.gov (John Herman, Esq.)

(via PACFile and Overnight Mail)
Pennsylvania Office of the Attorney General

Strawberry Square, 16" Floor
Harrisburg, PA 17120

Date: December 20, 2019

Joshua Prince, Esq.
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