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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
A.K., a minor, by and through  
KELLEY MOYER, Plaintiff 
 
   v.  
 
CHERRY CREEK SCHOOL DISTRICT 
NO. 5, et al., Defendants 

Civil Action No. 1:20-cv-00392 
 
 

 
Plaintiff’s Motion and Supporting Memorandum of Points for Temporary Restraining 

Order and Preliminary Injunction 

Minor plaintiff A.K., by and through her counsel and her next friend Kelly Moyer (“Moyer”), 

hereby moves for a temporary restraining order and a preliminary injunction against the Cherry 

Creek School District defendants (“CCSD”). She asks that this Court order CCSD to remove any 

disciplinary notations associated with her Oct. 10, 2019 post; not take any disciplinary measures 

should she post similar nonthreatening, constitutionally protected speech; and not enforce CCSD’s 

unconstitutionally overbroad and vague policies (JKD-1-E and JICDA) or C.R.S. § 22-33-

106(1)(c) against her future speech.  

Defendants have been contacted, pursuant to the parties’ duty to confer (D.C.COLO.LCivR 

7.1(a)), and have indicated they would not acquiesce to the requested relief. 

I. INTRODUCTION 

Defendants have punished A.K.—a high school student at CCSD’s Endeavor Academy—for 

her constitutionally protected speech: 

[M]e and my legal guardian are going to the gun range to practice gun safety and 
responsible gun ownership while getting better so we can protect ourselves while also using 
the first amendment to practice our second ammendment [sic]. 
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See Exhibit A (italics added). This speech was posted from her own home, after school hours, on 

a social media platform (Snapchat). It was not about or directed toward any Endeavor Academy 

students, faculty, or staff. It was not intended to be and could not reasonably be interpreted as 

threatening or harmful to anyone within the school system or elsewhere. Yet, it was restricted and 

penalized under policies that were unconstitutionally overbroad on their face and 

unconstitutionally vague, as well as being unconstitutional as applied. 

The only thing to which Defendants can point in attempting to justify their targeting of this 

classically protected political free speech is the fact that A.K.’s message was accompanied by a 

photograph of her and her adult brother each wearing scarves and holding a firearm—certainly not 

surprising at all, much less threatening, given the content of the message—and “flipping the bird” 

at the camera. Yet nothing in this image may reasonably be construed as somehow transforming 

this otherwise entirely protected, non-threatening speech about gun safety and responsibility into 

anything remotely subject to censorship, much less discipline. Until Defendants are enjoined by 

this Court from enforcing their unconstitutional policies and practices against her, A.K. remains at 

their mercy, effectively restrained from exercising her free speech rights.  

Students do not “shed their constitutional rights to freedom of speech or expression at the 

schoolhouse gate.” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969). It is 

even more clear that they do not lose their free speech rights when they speak far outside the 

schoolhouse gate, long after school hours, and on entirely personal matters, as A.K. did here. 

II. STATEMENT OF FACTS 

On Oct. 10, 2019, A.K. was at home getting ready to go to Centennial Gun Club with her older 

brother, an Army veteran, for target practice. Decl. of A.K. at ¶12; Decl. Kelley Moyer at ¶2; Decl. 
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of Jeff Moyer at ¶2; Decl. of Chad Johnson at ¶2. Before leaving for the range, A.K. and her brother 

posed for a picture that she posted on her Snapchat account. The image depicted Plaintiff and her 

brother wearing headscarves, holding firearms, and “flipping off” the camera, and it was captioned 

with the following message: 

me and my legal guardian are going to the gun range to practice gun safety and responsible 
gun ownership while getting better so we can protect ourselves while also using the first 
amendment to practice our second ammendment [sic]. 

Exhibit A; Decl. of A.K. Decl. at ¶13; K. Moyer Decl. at ¶3; J. Moyer Decl. at ¶3; C. Johnson 

Decl. at ¶3. 

The message emphasized gun safety and responsibility, and A.K.’s support for her 

constitutional rights. Nevertheless, someone reported the image to the Aurora Police Department 

and, in response, police officers visited A.K.’s father, Chad Johnson, to inquire about the post. K. 

Moyer Decl. at ¶5; J. Moyer Decl. at ¶4; C. Johnson Decl. at ¶¶4-10. Ultimately, the Police 

Department apologized to Mr. Johnson for having bothered him at all about the situation, 

explaining that they saw nothing threatening about the post. K. Moyer Decl. at ¶6; C. Johnson 

Decl. at ¶10. 

The following morning, Mrs. Moyer and her husband, A.K.’s stepfather, Jeff Moyer, 

accompanied A.K. to Endeavor Academy, because they were concerned that the police had visited 

Mr. Johnson. A.K. Decl. at ¶16; K. Moyer Decl. at ¶7; J. Moyer Decl. at ¶5. Upon arriving, the 

three were met by security officers who escorted them to Principal Duran’s office, where both she 

and Assistant Principal Larson were waiting for them. A.K. Decl. at ¶17; K. Moyer Decl. at ¶8; J. 

Moyer Decl. at ¶6. A security officer remained outside the door during the meeting. A.K. Decl. at 

¶17; K. Moyer Decl. at ¶9; J. Moyer Decl.at ¶8. 
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Duran began the meeting by saying she assumed Mr. and Mrs. Moyer were there because of 

the Snapchat photo. K. Moyer Decl. at ¶10. Then, without any notice or opportunity to respond, 

Duran announced that A.K. had been suspended for five days. A.K. Decl. at ¶18; K. Moyer Decl. 

at ¶10; J. Moyer Decl. at ¶11. When Moyer inquired as to the basis for the suspension, Duran said, 

“When we see pictures of a 17-year-old holding an assault rifle, it sends panic through our 

building.” A.K. Decl. at ¶18; K. Moyer Decl. at ¶11; J. Moyer Decl. at ¶10. A.K. was thus 

suspended merely because the post depicted her holding a gun. 

Duran and Larson conceded that A.K. had not threatened anyone in the Snapchat post or at any 

other time. A.K. Decl. at ¶19; K. Moyer Decl. at ¶12; J. Moyer Decl. at ¶12. Neither Duran nor 

Larson was able to articulate a specific policy that A.K. had allegedly violated. K. Moyer Decl. at 

¶13. The entire discussion centered on the Snapchat post depicting A.K. and her brother holding 

firearms; neither Duran nor Larson mentioned any other post or conduct as forming the basis of 

the disciplinary action. A.K. Decl. at ¶20; K. Moyer Decl. at ¶16; J. Moyer Decl. at ¶13. 

The first time that Defendants cited any particular basis for this suspension was in a letter 

Principal Duran emailed Mrs. Moyer later that day, a copy of which is attached as Exhibit B. In 

this letter, Duran asserted that A.K.’s speech had violated CCSD Policy Nos. JKD-1-E and JICDA, 

as well as C.R.S. § 22-33-106(1)(c), concerning “detrimental behavior” by public school students. 

Specifically, Duran’s letter stated that the basis for the suspension was, “Behavior on or off school 

property which is detrimental to the welfare, safety, or morals of other students or school 

personnel,” Exhibit B, without providing any explanation for how A.K.’s post allegedly harmed 

anyone’s welfare, safety, or morals. And Duran’s letter threatened that “[a]ny further incidents will 

result in additional consequences being taken by Endeavor Academy.” Exhibit B (italics added). 
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Since that time, due to the COVID-19 pandemic, the public schools, including CCSD, have 

suspended in-person classes and school activities, and they are now conducting school through 

online and remote platforms. K. Moyer Decl. ¶¶26-27. This will continue throughout the remainder 

of the 2019-2020 school year. Id. at ¶27. However, all CCSD students, including A.K., remain 

under the authority and control of Defendants and subject to discipline for further speech that is 

allegedly detrimental to “welfare,” “safety,” or “morals,” just as A.K. was disciplined for her 

speech. 

III.  ARGUMENT 

 “To succeed on a typical preliminary-injunction motion, the moving party needs to prove four 

things: (1) that [the movant is] ‘substantially likely to succeed on the merits,’ (2) that [the movant 

will] ‘suffer irreparable injury’ if the court denies the injunction, (3) that [the movant’s] ‘threatened 

injury’ (without the injunction) outweighs the opposing party’s under the injunction, and (4) that 

the injunction isn’t ‘adverse to the public interest.’” Free the Nipple-Fort Collins v. City of Fort 

Collins, Colorado, 916 F.3d 792, 797 (10th Cir. 2019) (citation omitted). When the second, third, 

and fourth factors (irreparable injury, balance of the harms, and the public interest) “tip strongly” 

in the movant’s favor, a preliminary injunction is proper even when the moving party’s likelihood 

of success on the merits may be debatable. Verlo v. Martinez, 820 F.3d 1113, 1128 n.5 (10th Cir. 

2016). The standard for the issuance of a temporary restraining order is the same as a preliminary 

injunction, though the movant must also “demonstrate clearly, with specific factual allegations, 

that immediate and irreparable injury will result absent a temporary restraining order.” New Pro 

Publications v. Links Media Grp., L.L.C., No. 07-CV-02230-R, 2007 WL 3226164, at *2 (D. Colo. 

Oct. 26, 2007). 
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A. A.K. is Likely to Succeed on the Merits 

1. Defendants’ Targeting of A.K.’s Classically Protected Political Speech is Subject 
to Strict Scrutiny 

The principal clearly restricted A.K.’s speech because of its content: because of what it said 

and depicted, and because of the supposed harm flowing from this message. Yet content-based 

speech restrictions—“those that target speech based on its communicative content”—“are 

presumptively unconstitutional and may be justified only if the government proves that they are 

narrowly tailored to serve compelling state interests.” Reed v. Town of Gilbert, 135 S. Ct. 2218, 

2226 (2015). Any government restriction that draws “distinctions based on the message a speaker 

conveys,” whether targeting the speech “on its face” or “by its function or purpose,” is subject to 

strict scrutiny. Id. at 2227. Indeed, even a “generally applicable” rule is subject to strict scrutiny 

when it was “directed at [a speaker] because of what his speech communicated,” which is to say 

when he violated the rule “because of the . . . content of his particular message.” Holder v. 

Humanitarian Law Project, 561 U.S. 1, 28 (2010). And speech on social media is equally protected 

under the First Amendment. Packingham v. North Carolina, 137 S. Ct. 1730, 1735 (2017). 

Here, Defendants cannot show that the restriction of A.K.’s speech furthers a compelling 

interest nor that it is narrowly tailored to achieve that interest. A.K.’s speech was not threatening, 

libelous, or even personally insulting to any CCSD students, faculty, or staff. Quite to the contrary, 

the message clearly and emphatically promoted gun safety, responsibility, and the lawful exercise 

of constitutionally protected rights. 

2. The Result Is the Same Under Tinker 

In Tinker, the Supreme Court held that schools may regulate in-school student speech that 

“materially and substantially interfere with the requirements of appropriate discipline in the 
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operation of the school” or that intrudes upon “the rights of other students.” 393 U.S. at 508, 513. 

Since Tinker, the Supreme Court has identified three further categories of restrictable student 

speech: lewd, vulgar, or indecent speech at school, Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 

675 (1986), school-sponsored speech, Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988), 

and nonpolitical speech “promoting illegal drug usage” “at a school-sanctioned and school-

supervised event,” Morse v. Frederick, 551 U.S. 393, 398 (2007). None of these categories 

embraces off-campus student speech disseminated on the internet and wholly unrelated to a school-

sponsored activity.  

In Tinker, the Court stressed that, “[i]t can hardly be argued that . . . students . . . shed their 

constitutional rights to freedom of speech or expression at the schoolhouse gate.” 393 U.S. at 506. 

It is even more clear that students do not lose their free speech rights far outside the schoolhouse 

gate—indeed, in their own homes. Whatever extra power schools may have over student speech 

in school, they cannot have round-the-clock power over the entirety of their students’ lives. “[A] 

student’s free speech rights outside the school context are coextensive with the rights of an adult.” 

J.S. ex rel. Snyder v. Blue Mt. Sch. Dist., 650 F.3d 915, 932 (3rd Cir. 2011) (en banc). 

Thus, for instance, in J.S., the en banc Third Circuit recognized students’ broad rights to engage 

in off-campus speech, even as to speech that (unlike the speech in this case) was sharply critical 

of a fellow member of the school community. Eighth-grade student J.S. had created a MySpace 

page mocking her school principal (referencing him by his picture) using lewd language and 

sexually explicit material. Id at 920. She had created the page without using school equipment and 

outside school hours, but was nonetheless suspended from school for ten days based on her speech. 

Id. 
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The Third Circuit held that the suspension violated the First Amendment and could not be 

justified under the rationale of either Fraser or Tinker. The speech, though lewd and offensive, 

occurred completely off-campus and thus outside of the sphere of influence of the school. J.S., 650 

F.3d at 932. And the speech did not support a “reasonable forecast that a substantial disruption or 

material interference [in the school]—and not just offense —“will occur,” id. at 929-30, 933. 

Similarly, in B.L. v. Mahanoy Area Sch. Dist., 376 F. Supp. 3d 429 (M.D. Pa. 2019), the district 

court held that a school could not suspend a student (even merely from a cheer team) for her online 

off-campus Snapchat speech, even when it was lewd and vulgar. The court quickly dismissed the 

school’s argument under Fraser, reasoning that off-campus speech does not fall within the 

governing reach of the school merely because it is profane. Id. at 441. The court also rejected any 

potential defense under Tinker, finding that concerns over disrupting a broadly defined 

“educational mission,” as the school attempted to claim, could not support regulating off-campus 

vulgarity. Id. at 442. The court determined that B.L.’s speech, much like J.S.’s speech, did not 

create any disorder, and nor was it reasonable to fear any future disorder or disruption from the 

speech. Id. at 443-44. 

The same is true in this case. A.K.’s speech occurred completely off school grounds and did 

not create any likelihood of substantial disruption to or material interference with the school. 

Indeed, the speech made no reference to the school or anyone associated with it. If speech like 

J.S.’s, which directly targets a school principal with a lewd and offensive message, does not 

reasonably risk causing future disruption, then the nonvulgar political speech in this case (which 

does not reference the school in any way) could not do so, either. 
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Threats of violence, of course, are constitutionally unprotected, see Virginia v. Black, 538 U.S. 

343 (2003); and other forms of threatening speech falling short of a crime might legitimately 

subject a student to punishment. See, e.g., D.J.M. ex rel. D.M. v. Hannibal Pub. Sch. Dist. No. 60, 

647 F.3d 754, 766 (8th Cir. 2011) (it was “reasonably foreseeable that D.J.M.’s threats about 

shooting specific students in school would be brought to the attention of school authorities and 

create a risk of substantial disruption within the school environment”); Wisniewski v. Bd. of Educ. 

of Weedsport Cent. Sch. Dist., 494 F.3d 34, 36; 40 (2d Cir. 2007) (finding that a drawing of a pistol 

firing a bullet at a person’s head, with the words “Kill Mr. VanderMolen[]” (who was an English 

Teacher), “once made known to the teacher and other school officials, would foreseeably create a 

risk of substantial disruption within the school environment”). But no such threats were present 

here; and the mere picture of a gun, in the context of a reference to safe and lawful firearm use—

coupled with the Second Amendment—cannot be viewed or treated as a punishable threat. See 

Newsom ex rel. Newsom v. Albemarle Cty. Sch. Bd., 354 F.3d 249 (4th Cir. 2003) (discussed infra). 

The punishment of A.K.’s speech is thus unconstitutional, and the threat of punishment for future 

speech (“[a]ny further incidents will result in additional consequences being taken by Endeavor 

Academy,” Exhibit B) is an unconstitutional prior restraint, see Brammer-Hoelter v. Twin Peaks 

Charter Academy, 492 F.3d 1192, 1209 (10th Cir. 2007) (“[U]nlike an adverse action taken in 

response to actual speech, [a prior restraint] chills potential speech before it happens.”). 

3. Defendants’ Policies are Unconstitutionally Overbroad 

Principal Duran’s letter explaining why A.K. had been suspended cited CCSD Policy JKD-1-

E (“Grounds for Suspension, Expulsion or Denial of Admission”), CCSD Policy JICDA (“Conduct 

and Discipline Code”), and C.R.S. § 22-33-106. Policy JKD-1-E essentially mirrors C.R.S. § 22-
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33-106(1)(c) in rendering students subject to disciplinary suspension for engaging in “[b]ehavior 

on or off school property that is detrimental to the welfare or safety of other pupils or of school 

personnel.” The JICDA policy also bans “Behavior on or off school property that is detrimental to 

the welfare, safety, or morals of other students or school personnel,” JICDA ¶ 19 (emphasis 

added); and while that appears to be on its face limited to “activities while in school buildings, on 

school grounds, in school vehicles, or during a school-sponsored activity,” Principal Duran’s letter 

treats JICDA as applying to non-school-sponsored speech posted from home as well. 

As applied to speech, these policies are unconstitutionally overbroad. “[T]he overbreadth 

doctrine enables litigants ‘to challenge a statute not because their own rights of free expression are 

violated, but because of a judicial prediction or assumption that the statute’s very existence may 

cause others not before the court to refrain from constitutionally protected speech or expression.’” 

Colorado v. Hill, 530 U.S. 703, 731-32 (citations omitted). Such laws go substantially beyond a 

“legitimate sweep” to capture many forms of protected speech. Id. at 732. And this principle 

applies to overbroad government agency policies as well. See, e.g., West v. Derby Unified Sch. 

Dist. No. 260, 23 F. Supp. 2d 1223, 1234 (D. Kan. 1998) (evaluating a school policy for 

overbreadth, and concluding that it “would likely be overbroad” had it not been narrowed by school 

administrators’ practices), aff’d, 206 F.3d 1358 (10th Cir. 2000).  

Newsom ex rel. Newsom v. Albemarle Cty. Sch. Bd., 354 F.3d 249 (4th Cir. 2003), is closely 

analogous to this case. In Newsom, the Fourth Circuit struck down as unconstitutionally overbroad 

a school policy that banned clothing with “messages . . . that relate to . . . weapons.” Id. at 255. 

The policy, the court noted, could reach even “lawful, nonviolent, and nonthreatening symbols of 

not only popular, but important organizations and ideals.” Id. at 259-60. Given this, “and in the 
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absence of any cogent limiting construction of the [policy]” (such as a limitation to disruptive on-

campus speech, id. at 260 n.8), the court held that the plaintiff had “demonstrated a strong 

likelihood of success on the merits on his overbreadth claim,” id. at 260. This was so even when 

the policy was apparently limited to speech at school, Id. at 259-60. The CCSD policies are even 

more clearly overbroad since they  cover speech at home. 

Likewise, in Saxe v. State College Area Sch. Dist., 240 F.3d 200 (3d Cir. 2001), the Third 

Circuit (in an opinion by then-Judge Alito) struck down a school district’s anti-harassment policy, 

even though that policy was focused on in-school speech. Because the policy “reache[d] any 

speech that interferes or is intended to interfere with educational performance or that creates or is 

intended to create a hostile environment,” the court concluded that the policy was “substantially 

overbroad.” Id. at 216. The policy on its face was not limited to speech that was vulgar, disruptive, 

or school-sponsored, and the policy thus unconstitutionally “cover[ed] substantially more speech 

than could be prohibited under Tinker’s substantial disruption test.” Id. at 217. 

Here, CCSD’s policies likewise extend far beyond the limited speech restrictions upheld in 

Tinker, Fraser, Hazelwood, and Morse. Those policies punish substantial amounts of 

nondisruptive, nonvulgar speech far outside school-sponsored activities—and indeed outside 

school itself—any time  the speech is “detrimental to the welfare, safety, or morals of other 

students or school personnel” in the unbridled judgment of any school official. This is an even 

broader range of speech than that forbidden by the overbroad harassment ban in Saxe. And of 

course even “immoral” ideas are fully constitutionally protected, even against the denial of a 

modest benefit (trademark registration), Iancu v. Brunetti, 139 S. Ct. 2294, 2302 (2019). They are 
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likewise protected against the threat of suspension or expulsion from school, especially when they 

are conveyed from the student’s own home rather than at school. 

4. The Policies Invoked to Suspend A.K. Are Unconstitutionally Vague 

The JICDA policy, the JKD-E-1 policy, and C.R.S. § 22-33-106(1)(c) also provide no clear 

definition or guidance as to what kind of speech is “detrimental” to “welfare,” “safety,” or 

“morals,” and are thus unconstitutionally vague. 

“A vague regulation,” including a vague school policy, “is constitutionally infirm in two 

significant respects.” Stephenson v. Davenport Comm. School Dist., 110 F.3d 1303, 1308 (8th Cir. 

1997). First, “a regulation ‘violates the first essential of due process of law’ by failing to provide 

adequate notice of prohibited conduct” to people “‘of common intelligence.’” Id. (quoting 

Connally v. General Constr. Co., 269 U.S. 385, 391 (1926)). Second, “the void-for-vagueness 

doctrine prevents arbitrary and discriminatory enforcement.” Id. (citing Smith v. Goguen, 415 U.S. 

566, 573 (1974)). “‘A vague law impermissibly delegates basic policy matters to policemen, 

judges, and juries for resolution on an ad hoc and subjective basis.’” Id. (citing Grayned v. City of 

Rockford, 408 U.S. 104, 108-09 (1972)). And, as the Stephenson court recognized, this is 

impermissible when the delegation is to principals as well as police officers. See also Taylor v. 

Roswell Indep. Sch. Dist., 713 F.3d 25, 50 (10th Cir. 2013) (likewise applying void-for-vagueness 

analysis to a school policy). 

CCSD’s JICDA and JKD-1-E policies, and C.R.S. § 22-33-106(1)(c) (which JKD-1-E mirrors) 

all fail to afford people of “common intelligence,” let alone high school students, a reasonable 

opportunity to understand what speech is permitted and what speech is punishable as “detrimental” 

to “welfare or safety” or “welfare, safety, or morals.” Indeed, the JICDA policy by its express 
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terms applies only to conduct “on school grounds, in school vehicles, or during a school-sponsored 

activity,” and yet Defendants cited that policy as one of the bases of the discipline against A.K., 

when her speech clearly did not occur in any such setting. See supra p. 9. What is a high school 

student of common intelligence to make of that?  

In Stephenson, the court struck down as unconstitutionally vague a school ban on “gang 

symbols.” It noted that they “take many forms and are constantly changing”; “[a]ccordingly, the 

District must ‘define with some care’ the ‘gang related activities’ it wishes students to avoid. The 

regulation, however, fails to define the term at all and, consequently, fails to provide meaningful 

guidance for those who enforce it.” 110 F.3d at 1310. The same applies here: people’s judgment 

about what speech harms “welfare, safety, or morals” is constantly changing, indeed from person 

to person. To punish such speech, the District must “define with some care” what speech 

supposedly jeopardizing welfare, safety, or morals “it wishes students to avoid.” But the policies 

here “fail[] to define the term[s] at all and, consequently, fail[] to provide meaningful guidance for 

those who enforce [them].” 

B. Immediate Relief is Necessary to Prevent Irreparable Harm 

“The loss of First Amendment freedoms, for even minimal periods of time, unquestionably 

constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976). “Most courts consider 

the infringement of a constitutional right enough and require no further showing of irreparable 

injury . . . . What makes an injury ‘irreparable’ is the inadequacy of, and the difficulty of 

calculating, a monetary remedy after a full trial. Any deprivation of any constitutional right fits 

that bill.” Free the Nipple-Fort Collins, 916 F.3d at 805-06. 
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Here, defendants have expressly threatened to suspend A.K. if she should engage in similar 

speech. And given that the speech for which she was already punished occurred entirely off-

campus, after school hours, and through a platform totally unrelated to any school activity, the 

threat of continuing harm remains just as real even though CCSD has moved to online instruction. 

Plaintiff is also informed that Defendants are maintaining records documenting that they 

suspended A.K. for her supposed violation of school policies. K. Moyer Decl. at ¶ 25. These 

records may later be released to higher education institutions to which A.K. will eventually apply, 

thus threatening her future academic career. Unless Defendants are enjoined from enforcing their 

unconstitutional policies, they remain free to continue to suppress A.K.’s future speech and punish 

her for her past speech. Plaintiff A.K. has thus demonstrated irreparable harm—“the single most 

important prerequisite for the issuance of a preliminary injunction.” First W. Capital Mgmt. Co. v. 

Malamed, 874 F.3d 1136, 1141 (10th Cir. 2017) (citation omitted). 

C. The Balance of Harms Tips in Plaintiff’s Favor 

“The third preliminary-injunction factor involves balancing the irreparable harm[] . . . against 

the harm that the preliminary injunction causes the [Defendants].” Free the Nipple-Fort Collins, 

916 F.3d at 806 (internal citations omitted). Defendants cannot claim any real interest in 

suppressing the type of political, pro-gun-safety, pro-constitutional-rights speech in this case, and 

thus they cannot claim any legitimate “harm” in being prevented from suppressing the speech. 

“When a constitutional right hangs in the balance . . . ‘even a temporary loss’ usually trumps 

any harm to the defendant.” Free the Nipple-Fort Collins, 916 F.3d at 806. A.K. is indeed the only 

party who has suffered and who is at risk of suffering any real harm. 
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D. An Injunction is in the Public Interest 

“It’s ‘always in the public interest to prevent the violation of a party’s constitutional rights,’” 

Free the Nipple-Fort Collins, 916 F.3d at 807, and this applies fully to A.K.  

E. No Security is Required or Appropriate 

While “a trial court has ‘wide discretion’ under Rule 65(c) in determining whether to require 

security,” Winnebago Tribe of Nebraska v. Stovall, 341 F.3d 1202, 1206 (10th Cir. 2003), for 

“costs and damages sustained by any party found to have been wrongfully enjoined or restrained,” 

Fed. R. Civ. P. 65(c), no such security is required or appropriate here. All A.K. seeks to do is to 

exercise her constitutionally protected free speech rights, without Defendants’ unconstitutional 

interference, and there is no reason to believe Defendants would endure any financial harm in 

being prevented from disciplining A.K. for engaging in such speech activities. Thus, any 

requirement of security should be waived or set at a nominal level of $1.00. 

IV. CONCLUSION 

A.K. respectfully requests this Honorable Court issue a temporary restraining order and/or 

preliminary injunction for the reasons set forth above. 

 
 
/s/ Eugene Volokh 
385 Charles E. Young Dr. E. 
Los Angeles, CA 90095 
(310) 206-3926 
volokh@law.ucla.edu 
 
/s/ Raymond M. DiGuiseppe 
The DiGuiseppe Law Firm, P.C. 
4320 Southport-Supply Road 
Suite 300 
Southport, NC 28461 
(910) 713-8804 

Respectfully Submitted, 
 
/s/ Adam Kraut 
Adam Kraut, Esq. 
Firearms Policy Coalition 
1215 K Street, 17th Floor 
Sacramento, CA 95814 
(916) 476-2342 
akraut@fpclaw.org 
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law.rmd@gmail.com 
 

Attorneys for Plaintiff 
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EXHIBIT B 



October 11, 2019 

Endeavor Academy 
14076 East Briarwood Avenue 
Centennial, Colorado 80112 
720.886.7200 

Parents/Guardians of  
5229 S. Fraser Way 
Aurora, CO 80015 

Dear Parents/Guardians, 

This letter is a follow-up in regards to your student, , who was referred to my office on 
October 11, 2019 for detrimental behavior.  was assigned five days of out-of-school 
suspension on October 11, 2019 and October 21-October 24, 2019. 

Cherry Creek School District Policy, JKD-1-E, "Grounds for Suspension and Expulsion," JICDA 
"Conduct and Discipline Code" and Colorado Revised Statutes 22-33-106, (I) (a-e) and 3 (c, e, and t), 
state students may be suspended from a public school for the following: 

"Behavior on or off school property which is detrimental to the welfare, safety, or morals of 
other students or school personnel. " 

During the period of out of school suspension, is not to be on the school grounds, in any 
building, or in attendance of any school activity of the Cherry Creek School District. Violation of this rule 
could result in her arrest for trespassing. 

is expected to behave in such a way that allows her to grow and find educational success. As 
we have previously discussed, any further incidents will result in additional consequences being taken by 
Endeavor Academy. If you have any questions , please call me at 720-886-7200. 

Principal 

CD/mw 

V~to- E~ 
Cherry Creek Schools 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 A.K., a minor, by and through  : 
 KELLEY MOYER   : 
      : 
    Plaintiff :  
      : 
  v.     : Civil Action No. – 1:20-cv-00392 
      : 
 CHERRY CREEK SCHOOL : 

DISTRICT NO. 5, et al.,   :  
      : 
    Defendants : 
 

DECLARATION OF A.K. 
              
 

I, A.K., declare: 

1. I know and understand the facts that are written below, and would 

honestly and truthfully testify about them if I was asked about them in court by a 

judge. 

2. I am 17 years-old and currently enrolled as a student at Endeavor 

Academy.  

3. I, along with many of my friends and classmates, use an application 

called “Snapchat” on our phones. Through this application I post pictures that 

sometimes contain captions. I am able to select whether these pictures are viewed 

by a select person or group of people or anyone who follows my account. 



4. On the morning of October 10, 2019, I posted a picture of myself 

wearing a scarf wrapped around my head. The scarf was loaned to me by a friend. 

The picture contained no caption. 

5. I received several messages from my volleyball teammates which told 

me that the photo was racist. As a result, I removed the photo. 

6. Shortly thereafter, I reposted the photo with a caption. The caption 

stated “Allahu ackbar (I live in America so fuck you if your offended, I can do what I 

want.” 

7. I received more messages from my teammates that stated they were 

going to report me to the school administration. 

8. Upon careful consideration, I decided to see the principal, Caroll 

Duran, without having been called to the office. 

9. I explained to Principal Duran that I had posted an image with a 

caption and showed the content to her. Principal Duran acknowledge the photo but 

did not verbalize or otherwise indicate I had done something wrong or in violation of 

the school or district’s policies. 

10. A while later, I was called back to Principal Duran’s office. She 

explained that she had received some complaints from other students and that I 

could not be punished for the content I had posted but that I should be more 

sensitive to others when posting images.  



11. At no point during the second conversation did Principal Duran 

indicate that I had violated a school or district policy. In fact, she indicated that the 

content I had posted was not something that could be punished. 

12. During the evening of October 10, 2019, I was at home with my family. 

My brother and I planned to go to Centennial Gun Club to practice marksmanship 

and gun safety.  

13. Prior to leaving for the range, I posted another picture to my Snapchat 

account which depicted my brother and I with shemaghs wrapped around our 

heads, holding firearms, and giving the middle finger to the camera. The caption 

read 

me and my legal guardian are going to the gun range to practice gun safety 
and responsible gun ownership while getting better so we can protect 
ourselves while also using the first amendment to practice our second 
ammendment [sic]. 
 
14. The image was not directed at anybody in particular and was posted 

for all to see.  

15. Nothing about the picture was threatening or otherwise intended to be 

perceived as threatening. Nor was the picture taken or sent during school hours or 

from school grounds. 

16. The following morning, on October 11, 2019, my mother and stepfather 

came with me to school because the police had been dispatched to my father’s house 

the evening of October 10, allegedly due to the picture. 



17. We were escorted by security officers to Principal Duran’s office where 

we were met by Principal Duran and Assistant Principal Matt Larson. A security 

officer stood outside the door during this meeting. 

18. During this meeting I was informed that I would be suspended for a 

period of five days. My mother asked why I was being suspended and was told that 

“When we see pictures of a 17-year-old holding an assault rifle, it sends panic 

through our building.” 

19. Both Principal Duran and Assistant Principal Larson agreed that I 

had not threatened anyone in the Snapchat photo or at any other point in time. 

20. Neither Principal Duran or Assistant Principal Larson mentioned the 

other two photos that I “self-reported” to Principal Duran the morning of October 

10, 2019. The only photo discussed and the basis for my suspension was the one in 

which I posted after school, from home, with my brother holding firearms.  

21. I have posted pictures on Snapchat and Facebook previously which 

depict me holding firearms and shooting. 

22. Our family is constitutionally oriented, where we believe that 

constitutional rights are important to exercise. Those include the First Amendment 

and the Second Amendment. We also spend time practicing with firearms to 

maintain proficiency and safe practices. 

23. Now that I have been disciplined for posting a picture on Snapchat 

where I am holding a firearm, I am concerned and have refrained from posting 



additional pictures on Snapchat where I am holding firearms for fear of being 

suspended again. 

I understand that this written statement is going to be used in court, and it’s 

important for me to tell the truth. Everything in this statement is accurate and 

based on my memory of the events. 

DATED: April ___, 2020 

______________________ 

A.K. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 A.K., a minor, by and through  : 
 KELLEY MOYER   : 
      : 
    Plaintiff :  
      : 
  v.     : Civil Action No. – 1:20-cv-00392 
      : 
 CHERRY CREEK SCHOOL : 

DISTRICT NO. 5, et al.,   :  
      : 
    Defendants : 
 

DECLARATION OF CHAD JOHNSON 
              
 

I, Chad Johnson, am competent to state and declare the following based on my 

personal knowledge: 

1. I am the biological father of A.K., the plaintiff in the above-captioned 

matter. 

2. On the evening of October 10, 2019, A.K. was at home and planned to 

go to Centennial Gun Club with her brother to practice marksmanship and gun 

safety. 

3. Prior to leaving for the range, she posted a picture to her Snapchat 

account which depicted her and her brother with shemaghs wrapped around their 

heads, holding firearms, and giving the middle finger to the camera.  

4. Later that evening, at 9:30 pm, the Aurora Police Department (“Aurora 

P.D.”) visited my home in response to a report of the aforementioned Snapchat post. 

I was at work at the time. 



5. I received a notification from the RING app that the camera had 

detected movement. When I checked the notification, I saw several police officers at 

my front door. 

6. At 9:35 PM I called the Aurora P.D.’s non-emergency line to inquire as 

to why officers had come to my home. 

7. My call was answered by their desk which gave me little information, 

took my contact information, and told me that they would pass it along to the 

officers who had been at my home. 

8. At 9:57 PM I again called the Aurora P.D., as I had not received a call 

from the officers who were at my home, to inquire as to why the officers had come to 

my home.  

9. At 10:51 PM I received a call from one of the responding officers. The 

officer was very apologetic for having bothered me. The officer explained that they 

responded to my home based on a concern expressed by A.K.’s school in light of the 

photo she had posted to Snapchat earlier that evening.  

10. The officer informed me that there was no crime that had been 

committed and that there was no action they could take in response to the photo 

posted. Further, the officer expressed that they were of the opinion that the photo 

was not indicative of a threat.  

  
I declare under penalty of perjury that the foregoing is true and correct to 

the best of my information, knowledge, and belief. 

 



DATED: April ___, 2020. 

       _____________________________ 

        Chad Johnson 

 

 

 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 A.K., a minor, by and through  : 
 KELLEY MOYER   : 
      : 
    Plaintiff :  
      : 
  v.     : Civil Action No. – 1:20-cv-00392 
      : 
 CHERRY CREEK SCHOOL : 

DISTRICT NO. 5, et al.,   :  
      : 
    Defendants : 
 

DECLARATION OF KELLEY MOYER 
              
 

I, Kelley Moyer, am competent to state and declare the following based on my 

personal knowledge: 

1. I am the mother of A.K. the plaintiff in the above captioned matter. 

2. On the evening of October 10, 2019, A.K. was at home and planned to 

go to Centennial Gun Club with her brother to practice marksmanship and gun 

safety.  

3. Prior to leaving for the range, she posted a picture to her Snapchat 

account which depicted her and her brother with shemaghs wrapped around their 

heads, holding firearms, and giving the middle finger to the camera. The caption 

read 

me and my legal guardian are going to the gun range to practice gun safety 
and responsible gun ownership while getting better so we can protect 
ourselves while also using the first amendment to practice our second 



ammendment [sic]. 
  
4. A.K. had my permission to hold the firearm and to go to the range with 

her brother. Based on my interpretation of the picture, nothing about it was 

threatening nor do I believe it to be intended to be perceived as threatening. The 

picture was taken in my home after school around 7 PM. 

5. That evening, I received a phone call from A.K.’s father stating that 

the Aurora Police Department had come to his home in response to a report about 

the aforementioned Snapchat post.  

6. Among other things, her father relayed that the officers told him there 

was plainly no threat by A.K. for them to “assess” for law enforcement purposes.  

7. The following morning, I, along with A.K. and her stepfather, went to 

Endeavor Academy in order to understand why the police were sent to her father’s 

home. 

8. Upon our arrival, we were met by several security officers who escorted 

us to Principal Duran’s office.  

9. We were met by Principal Duran and Assistant Principal Larson. 

During our meeting, an Arapahoe County Sheriff’s Deputy remained outside the 

door. 

10. Principal Duran began the meeting by stating that she assumed I was 

present because of the Snapchat picture. While the school later added other 

purported grounds for my daughter’s suspension, as discussed below, at the time, 



we were informed that A.K. was suspended for five days as a result of the post 

which depicted her holding a firearm.  

11. I asked a number of questions as to why my daughter was being 

suspended, only to be told by Principal Duran that “When we see pictures of a 17-

year-old holding an assault rifle, it sends panic through our building.” 

12. Both Principal Duran and Assistant Principal Larson agreed that my 

daughter had not threatened anyone in the Snapchat Post or in any other manner. 

13. Neither Principal Duran nor Assistant Principal Larson could identify 

a specific district or school policy that my daughter had violated in publishing the 

Snapchat post.  

14. I again inquired as to why my daughter was suspended and was told 

by Principal Duran that it was because she was holding a gun.  

15. I explained that the caption was clear as to what was occurring, that 

being my daughter was going to the gun range with her brother. Principal Duran 

stated that it did not matter.  

16. During this meeting the only issue discussed was A.K.’s Snapchat post 

which depicted my daughter and her brother wearing shemaghs and holding 

firearms.  

17. Later that day, I received an email which contained a copy of a letter 

that was being mailed to us. A copy of this email and letter are attached hereto and 

incorporated herein as Exhibit 1. The letter stated the basis for my daughter’s 

suspension, which only indicated that she was being suspended pursuant to CCSD 



Policy No. JKD-1-E (“Grounds for Suspension, Expulsion or Denial of Admission”), 

CCSD Policy No. JICDA (“Conduct and Discipline Code”), and C.R.S. § 22-33-106. 

The letter then purports to quote subsection 19 of CCSD Policy No. JICDA: 

“Behavior on or off school property which is detrimental to the welfare, safety, 
or morals of other students or school personnel.” 
 
18. The letter did not explain how or why my daughter’s post was 

detrimental to the welfare, safety, or morals of other students or school personnel. 

Nor were any of those addressed by Principal Duran or Assistant Principal Larson 

during our meeting that morning.  

19. Additionally, the letter threatened “[a]s previously discussed, any 

further incidents will result in additional consequences being taken by Endeavor 

Academy.” See Exhibit 1.  

20. It was not until October 25, 2019, after reviewing the response to the 

grievance I filed about my daughter’s suspension, that I became aware that the 

school was claiming there was another purported basis for my daughter’s 

suspension. I sent an email to Assistant Principal Larson requesting more 

information and explained  

...I noticed some language indicating that the school was suspending [A.K.] 
for other things not brought to my attention during our first meeting on 
October 11th, 2019. It references some “posts and contents” to other students. 
Caroll Duran told me at the meeting on October 11th that [A.K.] was being 
suspended for the post of the picture regarding [A.K.] with a firearm that 
sent the Aurora PD to the home regarding these firearms. In this letter it 
seems to refer to additional posts. In order for me to appeal this decision I 
believe we have the right to know what exactly [A.K.] has been suspended for. 

(emphasis added). A copy of the grievance, the school’s response, and my 

subsequent email are attached hereto and incorporated herein as Exhibit 2.  



 
21. At the time of my email, the only basis for my daughter’s suspension 

that had ever been discussed, mentioned, or even alluded to was the picture of her 

holding a firearm.  

22. It was not until November 4, 2019 that I was provided with additional 

documentation as to the other “posts and contents”.  

23. Our family is constitutionally oriented, where we believe that 

constitutional rights are important to exercise. Those include the First Amendment 

and the Second Amendment. We also spend time practicing with firearms to 

maintain proficiency and safe practices. 

24. Now that my daughter has been disciplined for posting a picture on 

Snapchat where she was holding a firearm, she has expressed concern and as a 

result, has refrained from posting additional pictures on Snapchat where she is 

holding firearms for fear of being suspended again.  

25. It is my understanding that this incident has been recorded in 

documents maintained by Endeavor Academy in relation to my daughter.  

26. Due to the COVID-19 Pandemic, public schools, including those within 

the CCSD, have suspended in-person classes and school activities. See Governor’s 

Executive Order closing public schools on March 18, 2020 

[https://www.colorado.gov/governor/sites/default/files/inline-

files/D%202020%20007%20Ordering%20Suspension%20of%20Normal%20In-

Person%20Instruction_0.pdf]; and Executive Order extending closure on April 1, 



2020 [https://www.colorado.gov/governor/sites/default/files/inline-

files/D%202020%20021%20P-12%20Extension_0.pdf]. 

27. CCSD is conducting learning through online and remote platforms that

will continue through the remainder of the school year. See CCSD Order 

commencing remote learning on March 30, 2020 

[https://www.cherrycreekschools.org/site/Default.aspx?PageID=12162]; CCSD Order 

extending remote learning through the end of the 2019-2020 school year 

[https://www.cherrycreekschools.org/site/Default.aspx?PageID=12228].  

I declare under penalty of perjury that the foregoing is true and correct to the 

best of my information, knowledge, and belief.  

DATED: April ___, 2020 

______________________ 

Kelley Moyer 
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EXHIBIT 1 



October 11, 2019 

Endeavor Academy 
14076 East Briarwood Avenue 
Centennial, Colorado 80112 
720.886.7200 

Parents/Guardians of  
5229 S. Fraser Way 
Aurora, CO 80015 

Dear Parents/Guardians, 

This letter is a follow-up in regards to your student, , who was referred to my office on 
October 11, 2019 for detrimental behavior. was assigned five days of out-of-school 
suspension on October 11, 2019 and October 21-October 24, 2019. 

Cherry Creek School District Policy, JKD-1-E, "Grounds for Suspension and Expulsion," JICDA 
"Conduct and Discipline Code" and Colorado Revised Statutes 22-33-106, (I) (a-e) and 3 (c, e, and t), 
state students may be suspended from a public school for the following: 

"Behavior on or off school property which is detrimental to the welfare, safety, or morals of 
other students or school personnel. " 

During the period of out of school suspension,  is not to be on the school grounds, in any 
building, or in attendance of any school activity of the Cherry Creek School District. Violation of this rule 
could result in her arrest for trespassing. 

 is expected to behave in such a way that allows her to grow and find educational success. As 
we have previously discussed, any further incidents will result in additional consequences being taken by 
Endeavor Academy. If you have any questions , please call me at 720-886-7200. 

Principal 

CD/mw 

V~to- E~ 
Cherry Creek Schools 



 
 
 
 

EXHIBIT 2 



2/12/2020 Gmail - FW: Scanned from a Xerox Multifunction Printer 

M Gmail Kelley Moyer <kmccollum.astrahealth@gmail .com> 

FW: Scanned from a Xerox Multifunction Printer 
2 messages 

Larson, Matthew E <mlarson@cherrycreekschools.org > 
To: Kelley Moyer <kmccollum.astrahealth@gmail.com> 

Good Afternoon , 

Attached is the process for filing a complaint or grievance . 

Regards , 

Sent from Mail for Windows 10 

Matthew Larson 

Assistant Principal 

Endeavor Academ y. 

720-886- 7209 

mlarson@cherrycree kschoo ls.org 

From: xerox@c herryc reekschools .o rg <xerox@ cherrycreekschools .org > 
Sent: Monday , October 21, 2019 3:17:41 PM 

To: Larson, Matthew E <m larson@cherrycreekschoo ls.org > 

Subject: Scanned from a Xerox Multifunction Printer 

Please open the attached document. 

Attachment File Type: pdf , Multi-Page 

Multifunction Printer Location: machine location not set 
Device Name : XRX9C934E72FA27 

~ Scanned from a Xerox Multifunction Printer.pdf 
157K 

Kelley Moyer <kmccollum.astrahealth@gmail.com> 
To: "Larson, Matthew E" <mlarson@cherrycreekschools.org> 

Caroll Duran Principal 

Mon , Oct 21, 2019 at 4:01 PM 

Tue, Oct 22, 2019 at 4:34 PM 

https ://mail.google .com/mai l/u/0?ik=39b8b50800&view= pt&search =all&permthid =thread-f%3A 164804 19751628953 19&simpl =msg-f%3A 1648041975 1 . . . 1 /3 



2/12/2020 Gmail - FW: Scanned from a Xerox Multifunction Printer 

Matt Larson Assistant Principal 

Letter of Grievance: 

Regarding  and Unlawful Suspension 

Please be advised this is a formal complaint and grievance regarding this suspension. I was told during the meeting 
on 10/11/2019 that  was being suspended for the "concerns that brought us in". After we spoke about a 
picture that  was in and posted on her Snapchat with her brother. I briefly explained that I spoke to 2 
police agencies regarding this picture that was not sent to anyone, and had writing included on it. The picture 
showed  standing with her brother holding a handgun and her 22 year old brother holding a rifle.  and 
her brother were flipping of the "enemy" of the United States of America in this picture and wearing head gear that is 
part of the United States Military Uniform given to her by her brother. Caroll told me "anytime you see a picture of a 
17 year old holding an assault rifle it sends panic through the building." I asked why? I did not receive an answer to 
this question. I also asked if  had made any type of threat at any time to any person and Caroll replied, " 
NO". I said there is a caption at the bottom of the picture which clearly states her intentions of going to the gun range 
to SAFELY practice shooting her brothers gun. A fun activity that she likes to do often with him. There is nothing in 
this picture taken off of school grounds after school hours that would indicate any violation to any school policy at any 
time. 

It is in violation of your very own policy that states "The rules shall not infringe on constitutionally_Rrotected rig!ili, 
shall be clearly and specifically described, shall be printed in a handbook or some sort of publication made available 
to students and parents/guardians, and shall have an effective date subsequent to the dissemination of the published 
handbook." 

A brief review of our first and second amendments of our Constitution clearly show that my daughters' picture is 
Constitutionally protected speech and activity. 

Passed by Congress September 25, 1789. Ratified December 15, 1791. The first and 2nd amendments from the Bill of 
Rights 

1st Amendment: Congress shall make no law respecting an establishment of religion or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

2nd Amendment Right to Bear Arms 

Passed by Congress September 25, 1789. Ratified December 15, 1791. The first 10 amendments form the Bill of Rights 

A well-regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, 
shall not be infringed. 

I fully expect for this suspension to immediately end and for her to be reinstated immediately. My daughter is 
receiving death threats and threats of violence due to the fear mongering cultivated by this school, and suspending 
her without cause is lending to these rumors and causing further harm to her. This schools il legal actions are against 
her Constitutional rights and the Cherry Creek School district has no authority in this matter. I intend to fight to the 
full extent of the law in this matter. Please explain to me the next step I need to take in this process. Thank you for 
your time. 

[Quoted text hidden] 

Kelley McCollum, L.P.N. 
Compliance Officer 
Astra Health Care, Inc. 
6825 E Tennessee Ave #350 
phone: 303-270-0000 Fax: 303-736-2028 

**CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for official 
use only, for the intended recipient and may contain confidential and privileged information. If 
you have received this email in error please notify the sender immediately by e-mail and 
destroy this message. Email is not a secure form of communication for transmitting Protected 
Health Information under the HIPAA Privacy Rule. Your use of email to communicate 

https ://mail.google .com/mail/u/0?ik=39b8b50800&view=pt&search=all&permthid =thread-f%3A 1648041975162895319& simpl=msg-f%3A 1648041975 1 . . . 2/3 



2/12/2020 Gmail - FW: Scanned from a Xerox Multifunction Printer 

protected health information indicates that you acknowledge and accept the possible risks 
associated with such communication. Please consider communicating any sensitive 
information by telephone or fax. If you do not wish to have your information sent by email, 
please contact the sender immediately.** 

https://mail.google .com/mail /u/0?ik=39b8b50800&view=pt&search=all&permthid=thread-f %3A 1648041975162895319&simpl =msg-f%3A 1648041975 1 . . . 3/3 



Endeavor Academy 
14076 East Briarwood /'_venue 
Centennial, Colorado 80112 
720.886.7200 

To The Parents and or Guardian of 

This letter is Endeavor Academy's response to Ms. Kelly McCollum's complaint/grievance submitted on 

Tuesday, October 22, 2019. The letter detailed the family's disagreement with-five day 

suspension. 

On or around Thursday, October 10th the- posted pictures and text online. Multiple Endeavor 

and CCIC students viewed the posts; and in turn, relayed the posts' contents to their parents. On Friday, 

October 11th , several students voiced their concern about the posts; while other students were kept 

from school entirely. The posts had a similar impact at CCIC. Endeavor Academy Administration 

suspended - for violating the following District student behavior policy: "Behavior on or off 
school property that is detrimental to the welfare, safety, or morals of other students or school 

personnel." (Conduct and Discipline Code JICDA.) 

On Friday October 11th the family met with administration. - and her family were notified of 
the policy violation and the determined consequence. The family disagreed with the outcome. The 

meeting concluded with Endeavor providing the contact information for Cherry Creek Legal Offices, as 
the family indicated that they would seek legal representation. 

Monday, October 2l51 the parent was provided the process to file a complaint under Regulation: JII-R. 

Endeavor Academy received the complaint on Tuesday, October 22nd• 

October 23rd , after reviewing the evidence, school administration chose uphold the initial 5 day 

suspension. The parent was called to inform her of the decision. During the conversation both parties 

discussed the re-entry process for the student to return to school. 

--:7 

./-.:.~· ~7---L--, 
:---........__. 

).) Ve.d,i.c.at-e.d, -C-o-f ~ 
Cherry Creek Schools 



2/ 12/2020 Gmail - Re- Entry Meeting 

M Gmail Kelley Moyer <kmccollum .astrahealth@gmail.com> 

Re- Entry Meeting 
2 messages 

Larson, Matthew E <mlarson@cherrycreekschools.org> Thu, Oct 24, 2019 at 10:11 AM 
To: "ChadRjohnson75@gmail.com" <ChadRjohnson75@gmail.com>, Kelley Moyer <kmccollum.astrahealth@gmail.com> 

Good Morning, 

 is set to return to school tomorrow. I wanted to see if we could set a time or if you would like to bring her in to 
discuss her return to school. We can meet before school begins if that works for everyone. I suggest 8: 15 or 8:30- if those 
times do not work please let me know a good time for you both. 

Thanks , 

Sent from Mail for Windows 10 

Matthew Larson 

Assistant Principal 

Endeavor Academy. 

720-886-7209 

mlarson@cherrycreekschoo ls.org 

Kelley Moyer <kmccollum.astrahealth@gmail.com> 
To: "Larson, Matthew E" <mlarson@cherrycreekschools.org> 

Fri, Oct 25 , 2019 at 10:40 AM 

After looking over the letter regarding the complainUgrievance, I noticed some language indicating that the school was 
suspending for other things not brought to my attention during our first meeting on October 11th, 2019. It 
references some "posts and contents" to other students. Caroll Duran told me at the meeting on October 11th that  
was being suspended for the post of the picture regarding with a firearm that sent the Aurora PD to the home 
regarding these firearms . In this letter it seems to refer to additional posts . In order for me to appeal this decision I 
believe we have the right to know what exactly  has been suspended for. Please have the school send, in 
writing, specifically what Posts, pictures, verbage , writing, sayings , texts on line, or behavior they are specifically referring 
to. 
[Quoted text hidden] 

Kelley Mccollum, L.P.N. 
Compliance Officer 
Astra Health Care, Inc. 
6825 E Tennessee Ave #350 
phone: 303-270-0000 Fax : 303-736-2028 

** CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for official 
use only, for the intended recipient and may contain confidential and privileged information. If 
you have received this email in error please notify the sender immediately by e-mail and 

https://mail.google.com/ma il/u/0? ik=39b8b50800&view=pt&search=all&permthid=th read- f%3A 16482917 07145196527 &simpl=msg-f %3A 16482917 071 . . . 1/2 



2/12/2020 Gmail - Re- Entry Meeting 

destroy this message. Email is not a secure form of communication for transmitting Protected 
Health Information under the HIPAA Privacy Rule. Your use of email to communicate 
protected health information indicates that you acknowledge and accept the possible risks 
associated with such communication. Please consider communicating any sensitive 
information by telephone or fax. If you do not wish to have your information sent by email, 
please contact the sender immediately.** 

https ://mail.google .com/ma il/u/0?i k=39b8b50800&view=pt&search =all&permthid =thread-f%3A 1648291707145196527 &simpl=msg-f%3A 1648291707 1 . . . 2/2 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 A.K., a minor, by and through  : 
 KELLEY MOYER   : 
      : 
    Plaintiff :  
      : 
  v.     : Civil Action No. – 1:20-cv-00392 
      : 
 CHERRY CREEK SCHOOL : 

DISTRICT NO. 5, et al.,   :  
      : 
    Defendants : 
 

DECLARATION OF JEFF MOYER 
              
 

I, Jeff Moyer, am competent to state and declare the following based on my personal 

knowledge: 

1. I am the stepfather of A.K., the plaintiff in the above captioned matter. 

2. On the evening of October 10, 2019, A.K. was at home and planned to 

go to Centennial Gun Club with her brother to practice marksmanship and gun 

safety. 

3. Prior to leaving for the range, she posted a picture to her Snapchat 

account which depicted her and her brother with shemaghs wrapped around their 

heads, holding firearms, and giving the middle finger to the camera. The caption 

read 

me and my legal guardian are going to the gun range to practice gun safety 
and responsible gun ownership while getting better so we can protect 
ourselves while also using the first amendment to practice our second 
ammendment [sic]. 
 



4. I later learned that after that photo and caption were posted they were 

reported to the Aurora Police Department, which then sent officers to the home of 

A.K.’s biological father to investigate that report. 

5. The following morning, my wife, Kelley Moyer, and I went to the school 

with A.K. to meet with Principal Duran and Assistant Principal Matt Larson. 

6. Upon our arrival, we were met by several security officers who escorted 

us to Principal Duran’s office. 

7. When we first arrived in the office, I noticed other students mocking 

A.K. They did not seem to be afraid of her as the school would later suggest. 

8. We were escorted to Principal Duran’s office where we were met by 

Principal Duran and Assistant Principal Matt Larson. An Arapahoe County 

Sheriff’s Deputy remained outside of the door for the duration of the meeting. 

9. The majority of the meeting was guided by Principal Duran. 

10. During the meeting, Principal Duran informed us that A.K. would be 

suspended for a period of five days. When asked by Kelley what the basis of the 

suspension was, the principal responded, “When we see pictures of a 17-year-old 

holding an assault rifle, it sends panic through our building.”. She also said that the 

photo sent “shockwaves of fear” throughout the school. 

11. While A.K was holding a gun in the picture at issue, it was not an 

assault rifle, as Principal Duran stated.  

12. Both Principal Duran and Assistant Principal Larson acknowledged 

that the Snapchat post was not threatening. 



13. According to Principal Duran, the sole basis for the suspension was

this particular photo. 

14. After the meeting, we were escorted out of the school by security and

the School Resource Officer. 

I declare under penalty of perjury that the foregoing is true and correct to the 

best of my information, knowledge, and belief.  

DATED: April ___, 2020 

_____________________________ 

Jeff Moyer 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 A.K., a minor, by and through  : 
 KELLEY MOYER   : 
      : 
    Plaintiff :  
      : 
  v.     : Civil Action No. – 1:20-cv-00392 
      : 
 CHERRY CREEK SCHOOL : 

DISTRICT NO. 5, et al.,   :  
      : 
    Defendants : 
 

PROPOSED ORDER GRANTING PLAINTIFF’S MOTION FOR 
TEMPORARY RESTRAINING ORDER AND/OR PRELIMINARY 

INJUNCTION 
              
 

Having reviewed and considered Plaintiff’s Motion for Temporary 

Restraining Order and/or Preliminary Injunction made pursuant to F.R.C.P. 65 and 

Local Rule 65.1 and all papers submitted in support and in opposition, and good 

cause appearing, the Court hereby ORDERS as follows:  

Plaintiff’s Motion for Temporary Restraining Order and/or Preliminary 

Injunction is GRANTED. Defendants Cherry Creek School District No. 5, Board of 

Education for the Cherry Creek School District, Scott Siegfried, and Caroll Duran 

(collectively “Defendants”), and each of their respective employees, officers, agents, 

representatives, and those acting in concert or participation with them, are hereby 

RESTRAINED and temporarily enjoined from enforcing their policies, practices, 

and customs inconsistent with the First, Fifth, and Fourteenth Amendments, and 

are prohibited from taken further disciplinary actions against Plaintiff based on any 



future protected speech activities relating to firearms. Defendants are further 

RESTRAINED from releasing to any third parties records or other information 

indicating that Plaintiff previously violated or was disciplined for violating CCDS 

Policy JKD-1-E, CCSD Policy JICDA, and/or C.R.S. § 22-33-106(1)(c) based on her 

protected speech activities. 

Plaintiff shall not be required to post a bond. 

SO ORDERED. 

 

Dated: ___________________   ______________________________ 
       Hon. Philip A. Brimmer 
       UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF COLORADO 
 
 
Civil Action No.: 
 
 
 
 
 
  Plaintiff(s), 
 
v. 
 
 
 
  Defendant(s). 
 
______________________________________________________________________ 
 

INFORMATION FOR TEMPORARY RESTRAINING ORDER 
______________________________________________________________________ 
 
 
Attorney for Plaintiff: _____________________________________________________ 
 
___________________________ Telephone number: __________________________ 
 
Attorney for Defendant : __________________________________________________ 
 
___________________________ Telephone number: __________________________ 
 
Concise statement as to type of claim: _______________________________________ 
 
______________________________________________________________________ 
 
______________________________________________________________________ 
 
Jurisdiction (cite statute) __________________________________________________  
  



2 
 

Hearing:  See D.C.COLO.LCivR.7.1A 
 
 Date Motion for Temporary Restraining Order filed _______________________ 
 
 Estimated length of hearing _________________________________________ 
 
 Request hearing be set for _____ today _____ tomorrow _____ within one week 
 
 Reason why immediate action is _____________________________________ 
 _______________________________________________________________ 
 
Notice: 
 
 Has opposing party and/or attorney been notified? _______Yes _______ No 
 
 If “yes,”state when _____________and by what means __________________ 
   
 If “no,” state reason ______________________________________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(Rev. 11/04) 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
A.K., a minor, by and through  
KELLEY MOYER, Plaintiff 
 
   v.  
 
CHERRY CREEK SCHOOL DISTRICT 
NO. 5, et al., Defendants 

Civil Action No. 1:20-cv-00392 
 
 

 
CERTIFICATE OF SERVICE 

I hereby certify that on April 30, 2020, I electronically filed the foregoing with the Clerk of 

Court using the CM/ECF System which will send notification of such to all registered users in this 

case. 

Respectfully Submitted, 
 
/s/ Adam Kraut 
Adam Kraut, Esq. 
Firearms Policy Coalition 
1215 K Street, 17th Floor 
Sacramento, CA 95814 
(916) 476-2342 
akraut@fpclaw.org 
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