
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 20-cv-00392-PAB-NRN 
  
A.K., a minor by and through KELLEY MOYER, 
 

Plaintiff, 
 
v. 
 
CHERRY CREEK SCHOOL DISTRICT NO. 5, et al., 
 

Defendants. 
______________________________________________________________________________ 

MOTION TO DISMISS 
____________________________________________________________________________________________________________________________________________________________ 

 
Defendants Scott Siegfried, Caroll Duran (“Individual Defendants”), Cherry Creek School 

District No. 5 (the “District”), and the District’s Board of Education, pursuant to Fed. R. Civ. P. 

12(b)(6), move to dismiss Plaintiff A.K.’s First Amended Complaint in its entirety with prejudice. 

INTRODUCTION 

 A.K. challenges her five-day suspension from Endeavor Academy (“Endeavor”) after she 

posted a series of alarming social media photos and statements. Specifically, A.K. asserts the 

following claims under 42 U.S.C. § 1983: free speech violations for being suspended for her posts 

and for chilling future speech; certain District policies are facially unconstitutionally vague and 

overbroad; and due process violations when she was suspended. For the reasons discussed below, 

all these claims fail as a matter of law, and A.K.’s Amended Complaint should be dismissed. 

A.K.’S ALLEGED FACTS 

 A.K. is a high school senior at Endeavor. (Am. Compl., Dkt. No. 13, ¶ 3.) Endeavor is an 

alternative high school that serves students who have been unsuccessful at traditional high schools. 
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See generally Endeavor website: https://www.cherrycreekschools.org/Page/123. 

A.K. and many of her classmates use the social media platform Snapchat on their phones. 

(A.K. Decl., Dkt. No. 35-2, ¶ 3.)1 Snapchat allows users to post a photo and share that photo with 

contacts or anyone using the application. (Am. Compl. ¶ 22.) On Thursday, October 10, 2019, a 

school day, A.K. made at least three posts with photos on Snapchat. (Id. ¶¶ 23, 25, 34–35.) The 

first post was made mid-morning and was a photo of A.K. wearing a black scarf wrapped around 

her head. (Id. ¶ 23.) Several volleyball teammates messaged A.K. that they felt the post was racist. 

(Id. ¶ 24.) A.K. then reposted the photo with the caption: “Allahu akbar (I live in America so fuck 

you if your [sic] offended, I can do what I want.” (Id. ¶ 5.) Teammates responded with more 

complaints and threatened to report her to school administration. (Id. ¶ 26.) 

Later that day after school, A.K. posted again on Snapchat: 

 

 

 

 

 

 

 

(Id. ¶¶ 34–35.) This third post “was not directed at anybody in particular and was posted for all to 

 
1 A.K. filed three declarations as attachments to her motion for a temporary restraining order and 
preliminary injunction (Dkt. No. 35). These declarations may be considered with this motion 
without converting it to one for summary judgment. Cf. Bryan v. Tessier, 2014 WL 3359401, at 
*8 n.7 (D. Colo. July 9, 2014) (considering allegations contained in plaintiff’s motion for 
temporary restraining order when determining defendant’s motion to dismiss). 
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see.” (A.K. Decl. ¶ 14.) As the photo shows, A.K. is on the left holding a semiautomatic pistol, 

and someone else is on the right holding a semiautomatic rifle; both have their middle fingers 

extended; the Confederate battle flag is visible in the background. (Am. Compl. ¶¶ 35–36.)  

Two classmates who saw the third post took screenshots, and a parent made a Safe2Tell 

report. (Id. ¶¶ 43–44.) Safe2Tell is an “anonymous way for students, parents, school staff and 

community members to report concerns regarding their safety or the safety of others.” (Id. ¶ 44.) 

See also generally Safe2Tell website: www.safe2tell.org. The Aurora Police Department went to 

A.K.’s house in response to a report about the post. (Id. ¶¶ 45–46.)  

 The next day, October 11, 2019, A.K.’s mother and stepfather accompanied her to school. 

(Id. ¶ 47.) When they arrived, they were taken to the office by security. (Id. ¶ 48.) A.K.’s mother 

discussed the situation with Ms. Duran, and A.K. was suspended for five days. (Id. ¶¶ 50–55; A.K. 

Decl. ¶ 18; Kelley Moyer Decl., Dkt. No. 35-4, ¶¶ 10-11.) Duran explained, “[w]hen we see 

pictures of a 17-year-old holding an assault rifle, it sends panic through our building” and the post 

“sent ‘shockwaves of fear’ throughout the school.” (Am. Compl. ¶ 52; Jeff Moyer Decl., Dkt. No. 

35-5, ¶ 10.) In a follow-up letter, Ms. Duran stated that A.K. was suspended for violating District 

Policies JKD-1-E and JICDA for “[b]ehavior on or off school property which is detrimental to the 

welfare, safety, or morals of other students or school personnel.” (Am. Compl. ¶ 57 & Ex. B, Dkt. 

No. 13-1, at 7.) The letter also stated that “any further incidents will result in additional 

consequences being taken by Endeavor.” (Am. Compl. ¶ 60.)  

A.K.’s mother filed a grievance under District Policy JII-R on October 22, 2019, 

challenging the suspension. (Ex. 2 to K. Moyer Decl., Dkt. No. 35-4, at 10-13.) The District denied 

the grievance on October 23, 2019, based on the following rationale:  
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On or around Thursday, October 10th the [student] posted pictures and texts online. 
Multiple Endeavor and CCIC [a career and technical high school in the District] 
students viewed the posts; and in turn, relayed the posts’ contents to their parents. 
On Friday, October 11th, several students voiced their concern about the post; while 
other students were kept from school entirely. The posts had a similar impact at 
C[herry] C[reek] I[nnovation] C[ampus]. Endeavor . . . suspended [A.K.] for 
violating the following District student behavior policy: Behavior on or off school 
property that is detrimental to the welfare, safety, or morals of other students or 
school personnel.  

 
(Id. at 13.) 

F.R.C.P. 12(b)(6) LEGAL STANDARD 

“A claim may be dismissed under Rule 12(b)(6) either because it asserts a legal theory not 

cognizable as a matter of law or because the claim fails to allege sufficient facts to support a 

cognizable legal claim.” Essex Ins. Co. v. Tyler, 309 F. Supp. 2d 1270, 1271 (D. Colo. 2004). 

Well-pleaded factual allegations must be accepted as true and construed in the light most favorable 

to the plaintiff. E.g., Alvarado v. KOB-TV, L.L.C., 493 F.3d 1210, 1215 (10th Cir. 2007). However, 

to survive a motion to dismiss, a complaint must contain “sufficient factual matter, accepted as 

true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “[T]he plaintiff must 

do more than articulate a set of facts that could conceivably or possibly give rise to a claim; he 

must nudge his claim across the line from conceivable to plausible.” Havens v. Johnson, 2012 WL 

871195, at *3 (D. Colo. Mar. 13, 2012) (quotation omitted). 

ARGUMENT 

A. The Board, Superintendent Siegfried, and Ms. Duran Should Be Dismissed 
Because It Is Redundant to Name Them in Addition to the District. 

 
A.K. names the District, the Board, Superintendent Siegfried, and Ms. Duran as 

Defendants, with the individuals in only their official capacities. (Am. Compl. ¶¶ 6–7.) Each of 
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A.K.’s four claims for relief under § 1983 are brought against all Defendants. (See id. ¶¶ 64–97.) 

The District is the only proper defendant, and the others should be dismissed as redundant.  

In Colorado, a school district is the entity subject to suit. Colo. Const. art. IX, § 15 (“The 

general assembly shall, by law, provide for organization of school districts of convenient size, in 

each of which shall be established a board of education . . .”) § 22-32-101, C.R.S. (declaring each 

school district is a body corporate and in its name it may “sue and be sued”). Accordingly, it is 

redundant to name both the District and the Board. K.D. v. Harrison Sch. Dist. 2, 2018 WL 

4467300, at *6 (D. Colo. Sept. 18, 2018) (dismissing school board where both it and district had 

been named) (citing, inter alia, Roe v. Karval Sch. Dist. RE23, 2013 WL 1858464, at *7 (D. Colo. 

May 2, 2013)). Naming Superintendent Siegfried and Ms. Duran in their official capacities is 

similarly redundant. “An action against a person in his official capacity is, in reality, an action 

against the government entity for whom the person works.” Pietrowski v. Town of Dibble, 134 

F.3d 1006, 1009 (10th Cir. 1998); cf. Doe v. Douglas Cty. Sch. Dist., RE-1, 775 F. Supp. 1414, 

1415 (D. Colo. 1991) (dismissing claim against employee because naming him in official capacity 

was “redundant” with claim against school district); Guy v. Jorstad, 2014 WL 1581790, at *4 (D. 

Colo. Apr. 21, 2014) (same).2   

B. A.K.’s Free Speech and Due Process Claims Fail as a Matter of Law. 
 

A.K. asserts three constitutional claims: (1) violation of her free speech rights when she 

was suspended for her Snapchat posts; (2) chilling of future protected speech; and (3) violation of 

her procedural due process rights when she was suspended. These claims must fail. 

 
2 Counsel for Defendants conferred with counsel for A.K. about this issue prior to the filing of the 
Amended Complaint. Although A.K. dropped Endeavor, she persisted in naming Ms. Duran and 
compounded the redundancy by adding Superintendent Siegfried and the Board. 
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1. The District lawfully suspended A.K. for her posts. 

A.K. alleges Ms. Duran suspended her in violation of her free speech rights because she 

made one of three her posts off school property after school hours, and no substantial disruption 

could reasonably have been forecast. (Am. Compl. ¶¶ 67–68.)  

 While the U.S. Supreme Court and Tenth Circuit have not addressed the standard applied 

when a public school district disciplines a student for speech that the student made off-campus and 

not during school activities, other jurisdictions apply the standard articulated in Tinker v. Des 

Moines Indep. Comm. Sch. Dist., 393 U.S. 503 (1969). Under Tinker, “a public school may not 

restrict private student expression unless the school reasonably forecasts it ‘would materially and 

substantially interfere with the requirements of appropriate discipline in operation of the school,’ 

or ‘impinge upon the rights of other students.’” Taylor v. Roswell Indep. Sch. Dist., 713 F.3d 25, 

36 (10th Cir. 2013).  

 Indeed, most circuits that have considered the issue apply Tinker to students’ off-campus 

speech. See Bell v. Itawamba Cty. Sch. Bd., 799 F.3d 379, 393 (5th Cir. 2015) (“[O]f the six circuits 

to have addressed whether [a school can regulate] . . . off-campus speech, five, including our own, 

have held [they can]. (For the other of the six circuits (the third circuit), there is an intra-circuit 

split).”). The reasoning reflects reality: “[t]he pervasive and omnipresent nature of the Internet has 

obfuscated the on-campus/off-campus distinction . . . mak[ing] any effort to trace First 

Amendment boundaries along the physical boundaries of a school campus a recipe for serious 

problems in our public schools.” Id. at 396–97 (quotation omitted); see also Doninger v. Niehoff, 

527 F.3d 41, 49 (2d Cir. 2008) (agreeing that in era of “blog postings, instant messaging, and other 
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forms of electronic communication” “territoriality is not necessarily a useful concept in 

determining the limit of [school administrators’] authority”) (quotation omitted). 

 Consequently, there is a growing recognition by federal courts that “a student may be 

disciplined for expressive conduct, even conduct occurring off school grounds, when this conduct 

would foreseeably create a risk of substantial disruption within the school environment, at least 

when it was similarly foreseeable that the off-campus expression might also reach campus.” Id. at 

48 (quotation omitted); see also McNeil v. Sherwood Sch. Dist. 88J, 918 F.3d 700, 707 (9th Cir. 

2019) (schools may regulate off campus speech when “based on the totality of the circumstances, 

. . . the speech bears a sufficient nexus to the school”); Kowalski v. Berkeley Cty. Schs., 652 F.3d 

565, 573 (4th Cir. 2011) (applying similar “nexus” standard for social media activity). 

 While A.K.’s third post was made off campus, it certainly was foreseeable it would rapidly 

reach the Endeavor community, particularly given that it followed two prior posts made at school, 

to which classmates already had reacted negatively, and it was highly inflammatory with multiple 

alarming and offensive images including semiautomatic firearms and the “racially divisive” 

Confederate flag. West v. Derby Unified Sch. Dist. No. 260, 206 F.3d 1358, 1368 (10th Cir. 2000). 

Moreover, it was reasonably foreseeable that the posts would cause a substantial disruption to 

Endeavor’s operations. As alleged, A.K. and many of her classmates use Snapchat. (Am. Compl. 

¶ 21; A.K. Decl. ¶ 3.) After the first post of a photo of A.K. with her head wrapped in a black scarf, 

classmates messaged her that the post was racist. (Am. Compl. ¶¶ 23–24.) In response, A.K. 

reposted the photo and wrote a caption that included “Allahu akbar”—an Arabic religious phrase 

that has been appropriated by jihad terrorists. Classmates responded with more complaints and 

threatened to report her to school administration. (Id. ¶¶ 25–26.) Yet, A.K. continued to escalate, 
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posting a photo of herself standing in front of the Confederate flag with a patterned scarf wrapped 

around her head, middle finger extended, and menacingly brandishing a semiautomatic pistol, 

standing next to someone in a similar pose with a similar scarf wrapped around his head holding a 

semiautomatic rifle. (Id. ¶¶ 35–36.) Two of A.K.’s classmates who saw the post took screenshots 

of it, and a parent of one of these students made a report to Safe2Tell. (Id. ¶¶ 43–44.) These 

allegations demonstrate that A.K.’s post both reached the Endeavor community and not only could 

have but did cause a substantial disruption. Cf. Kowalski, 652 F.3d at 573 (holding social media 

activity had nexus to school in part because “the dialogue would and did take place among 

[students] whom she invited to join the [MySpace] group and the fallout from her conduct and the 

speech within the group would be felt in the school itself”). 

 A.K. seems to place weight on her constitutional right to bear arms, but the intimidating 

display of semiautomatic weapons in her third post strengthens the District’s decision to discipline 

her. In a similar case, Spero v. Vestal Central School District, a student made several posts over 

multiple days on Twitter and Snapchat where many of his high school classmates followed him. 

427 F. Supp. 3d 294, 304 (N.D.N.Y. 2019). One of his posts “depicted an unknown woman 

handling a gun after the student had recently been disciplined and posted several Tweets criticizing 

the school.” Id. at 305. Several students approached school officials expressing concern for their 

safety, and parents called the school, too. Id. The court held the school administrator’s 

“anticipation of a substantial disruption” was reasonable and dismissed the student’s First 

Amendment claim. Id. Recognizing that schools have a heightened interest in regulating student 

posts involving firearms, the court noted “the tragic increase in school shootings and recognizes 

that Defendants must be vigilant in doing everything reasonably possible to avoid and prevent a 
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tragedy.”  Id. at 312 n.19; see also West, 206 F.3d at 1366 (“[T]he fact that a full-fledged brawl 

had not yet broken out over the Confederate flag does not mean that the district was required to sit 

and wait for one . . . .”). A.K.’s allegations establish an analogous situation that likewise cannot 

state a claim. The five-day suspension did not violate the First Amendment.3  

  2. A.K. has not been chilled from engaging in future protected speech. 

A.K. appears to allege the District chilled her future speech when in the October 11th letter 

confirming the suspension, it was stated that “any further incidents will result in additional 

consequences.” (Am. Compl. ¶¶ 60, 71.)  

“[A] ‘prior restraint’ restricts speech in advance on the basis of content.” Taylor, 713 F.3d 

at 42. Moreover, while a prior restraint claim can be based on conduct that is “intended to chill” 

protected speech, “[a]llegations of a subjective ‘chill’ are not an adequate substitute for a claim of 

specific present objective harm or a threat of specific future harm.” Berger v. City & Cty. of 

Denver, 2019 WL 2450955, at *5 (D. Colo. June 11, 2019).  Here, all that is alleged is A.K.’s 

subjective belief that she is being chilled from some unspecified potential speech, and that is not 

enough. There are no allegations in the Complaint regarding any specific message A.K. has been 

discouraged from posting, and the October 11th letter on its face does not purport to impose any 

content-based restriction on future speech; it only references misconduct in general. As a result, 

 
3 Any suggestion in the Complaint that A.K. was insulated from discipline because she mentioned 
the Second Amendment in her third post is misplaced. “The protections of the Second Amendment 
are subject to the same sort of reasonable restrictions that have been recognized as limiting, for 
instance, the First Amendment . . . . For instance, it is presumably reasonable to prohibit the 
carrying of weapons . . . to a public assembly, or in a manner calculated to inspire terror . . . .” 
Parker v. Dist. of Columbia, 478 F.3d 370, 399 (D.C. Cir. 2007) (internal quotation omitted), aff’d, 
Dist. of Columbia v. Heller, 554 U.S. 570, 128 S.Ct. 2783 (2008); accord Sandberg v. Englewood, 
Colorado, 727 F. App’x 950, 961 (10th Cir. 2018).  
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there is no plausible prior restraint.  

A reasonable reading of the letter is simply that A.K., like all District students, will 

continue to be expected to follow District policies regulating student conduct. The very most that 

can be inferred is that the District may discipline A.K. again if she makes another alarming and 

offensive post that is reasonably forecast to reach classmates and cause a substantial disruption at 

Endeavor. As such, A.K.’s allegation of a prior restraint is completely derivative of her challenge 

to the five-day suspension, and it fails for the same reasons discussed above.   

3. A.K.’s due process rights were not violated. 

A.K. alleges due process was violated because she did not have notice and an opportunity 

to respond before Ms. Duran suspended her for five days. (Id. ¶¶ 93–96.)  

For suspensions of ten days or less, due process requirements are minimal. It is only 

necessary that the “student be given oral or written notice of the charges against him and, if he 

denies them, an explanation of the evidence the authorities have and an opportunity to present his 

side of the story.” West, 206 F.3d at 1367. “There need be no delay between the time ‘notice’ is 

given and the time of the hearing,” and “[i]n the great majority of cases the disciplinarian may 

informally discuss the alleged misconduct with the student minutes after it has occurred.” Id. 

Further, in the school setting, due process is “flexible and calls for such procedural protections as 

the particular situation demands.” Neal v. Colo. State Univ.-Pueblo, 2017 WL 633045, at *19 (D. 

Colo. Feb. 16, 2017). 

The allegations show that A.K., her mother, and her stepfather, met with Ms. Duran the 

morning of A.K.’s suspension. (Am. Compl. ¶¶ 48–55.) Indeed, A.K.’s mother and stepfather 

accompanied A.K. to school that day with the apparent understanding that her third Snapchat post 
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had reached Endeavor. (Id. ¶ 47.) A.K.’s mother asked why A.K. was being suspended. (Id. ¶ 52.) 

Ms. Duran responded to A.K.’s mother that “[w]hen we see pictures of a 17-year-old holding an 

assault rifle, it sends panic through our building.” (Id. ¶ 52.) Duran also said the post “sent 

‘shockwaves of fear’ throughout the school,” (J. Moyer Decl. ¶ 10), and A.K.’s mother “continued 

taking issue with th[e suspension],” (Am. Compl. ¶ 54). Even if true, these allegations demonstrate 

A.K. was provided with the process she was due. A.K. and her parents clearly had notice from the 

police contact that there was serious concern at Endeavor about A.K.’s post, and they came to the 

school on their own accord. They then met with Ms. Duran, who was quite transparent, and had 

ample opportunity to discuss both A.K.’s conduct and the contemplated discipline. 

Additionally, that same day, October 11th, a follow-up letter from Ms. Duran was sent to 

A.K.’s parents stating that A.K. was suspended for violating Board Policies JKD-1-E and JICDA 

for “[b]ehavior on or off school property which is detrimental to the welfare, safety, or morals of 

other students or school personnel.” (Id. ¶ 57 & Ex. B.) A.K. had the opportunity to challenge the 

suspension under Board Policy JII-R, which A.K.’s mother did on October 22, 2019. (Ex. 2 to K. 

Moyer Decl., Dkt. No. 35-4, at 10-13.) That challenge was denied in a letter dated October 23, 

2019 that was sent to A.K.’s parents. (Id. at 13.) 

A.K. suggests her due process rights were violated because the District did not follow state 

statute and its own policies providing for “an alternative to suspension” if a student is accompanied 

by a parent at school. (Am. Compl. ¶ 95.) Regardless, the United States Constitution does not 

require a school provide an alternative to suspension, and the alleged failure to follow state statute 

and District policy does not constitute a due process violation.  Cf. Jones v. City & Cty. of Denver, 

854 F.2d 1206, 1209 (10th Cir.1988) (explaining violation of state law, by itself, does not rise to 
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level of federal constitutional deprivation, and, thus, is not cognizable under § 1983). 

For these reasons, it is clear from the face of the Complaint that A.K. was provided with 

due process, and this claim should be dismissed. 

C. A.K.’s Facial Challenges Fail as a Matter of Law. 
 

A.K. asserts two facial challenges in her second and third claims, challenging District 

Policies JKD-1-E and JICDA as unconstitutionally vague and overbroad. (Am. Compl. ¶¶ 74–90.) 

“Facial challenges are strong medicine.” Ward v. Utah, 398 F.3d 1239, 1246 (10th Cir. 

2005). As the Tenth Circuit has explained, “cases of alleged unconstitutional enforcement of a 

public school district’s disciplinary policies . . . are best addressed in most instances when (and if) 

they arise, rather than prophylactically through the disfavored mechanism of a facial challenge.” 

West, 206 F.3d at 1367 (internal quotation omitted).  

 1. The challenged policies are not unconstitutionally vague. 

 A.K. asserts Board Policies JKD-1-E and JICDA are unconstitutionally vague because they 

permit discipline for behavior “which is detrimental to the welfare or safety of other pupils or of 

school personnel” or “is detrimental to the welfare, safety, or morals of” students or personnel. 

A.K. alleges this language is unconstitutionally vague because it “provides no definition, 

clarification, or clear guidance as to what kind of behavior falls within its purview.” (Id. ¶ 78.) 

 For this claim, A.K. must show a “reasonable student of ordinary intelligence who read the 

polic[ies] could not understand what conduct [they] prohibited.” West, 206 F.3d at 1368. 

Additionally, the policies must be vague in the vast majority of their applications, such that 

“vagueness permeates the text.” Doctor John’s, Inc. v. City of Roy, 465 F.3d 1150, 1157 (10th Cir. 

2006) (citing City of Chicago v. Morales, 527 U.S. 41, 55 (1999)). Even “some arguably vague 
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elements” is not enough. Dias v. City & County of Denver, 567 F.3d 1169, 1180 (10th Cir. 2009). 

A.K. cannot meet this standard. A.K. ignores in her Complaint other relevant language in these 

policies and instead isolates one sentence. District Policy JICDA enumerates 25 categories of 

conduct that may lead to discipline, and Policy JKD-1-E enumerates 13 such categories. (Ex. 1 to 

Am. Compl. at 1–2, 5–6.) This is far more clarity than the Constitution requires. “Given the 

school’s need to be able to impose disciplinary sanctions for a wide range of unanticipated conduct 

disruptive of the educational process, . . . school disciplinary rules need not be as detailed as a 

criminal code which imposes criminal sanctions.” West, 206 F.3d at 1367; see also Wiemerslage 

v. Maine Twp. High Sch. Dist. 207, 29 F.3d 1149, 1151 (7th Cir. 1994) (explaining that for school 

discipline rules, “flexibility or breadth should not necessarily be confused for vagueness.”). 

Additionally, the specific language A.K. complains about comes directly from § 22-33-

106(1)(c), C.R.S. In People in Interest of K.P., 514 P.2d 1131, 1133 (Colo. 1973), the Colorado 

Supreme Court rejected a vagueness challenge to that statutory language, concluding “the 

legislature has provided factors in sufficiently clear and definite language to apprise students of 

the type of conduct which is prohibited.”4 Accord Clements v. Bd. of Trustees of Sheridan Cty. 

Sch. Dist. No. 2, 585 P.2d 197, 203–04 (Wyo. 1978) (citing K.P. and concurring with its reasoning 

as applied to substantially similar Wyoming statute).  

A.K. also alleges that reading District Policies JICDA and JKD-1-E together somehow 

compounds their vagueness. (Am. Compl. ¶¶ 79–80.) A.K. points out that both policies apply to 

conduct on school property or at school sponsored activities, but one policy includes the word 

 
4 Counsel for Defendants provided this authority to counsel for A.K. prior to the filing of the 
Amended Complaint, but A.K. declined to drop her vagueness challenge. 
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“morals” and the other does not. This, according to A.K., leads to two competing standards for in-

school conduct where one policy “proscribes a wider scope of student behavior” than the other, 

“leaving students at the mercy of arbitrary determinations” of what is prohibited. (Id.) This makes 

little sense. It is entirely unclear how the policies could be unconstitutionally vague because one 

contains the word “morals” and the other does not. The difference between the policies is a 

function of their scope, not any inherent lack of specificity. The court should not take A.K.’s 

invitation to speculate. See, e.g., Wash. State Grange v. Wash. State Republican Party, 552 U.S. 

442, 450 (2008), (“In determining whether a law is facially invalid,  we must be careful not to go 

beyond the statute’s facial requirements and speculate about ‘hypothetical’ or ‘imaginary’ cases.”). 

Accordingly, A.K.’s vagueness challenge fails as a matter of law and should be dismissed. 

 2. The challenged policies are not unconstitutionally overbroad. 

An overbreadth challenge on First Amendment grounds is to be employed “only as a last 

resort . . . when the law may have a chilling effect on the free speech rights of parties not before 

the court.” West, 206 F.3d at 1367 (citation omitted). A.K. alleges that the purported competing 

standards between District Policies JICDA and JKD-1-E “produces a standardless measure that 

could capture all sorts of protected speech well beyond any ‘legitimate sweep.’” (Am. Compl. ¶ 

88.) A.K. does not allege how these policies and their purported competing standards chill the free 

speech rights of parties not before the court except to allege that they “[s]urely” do. (Id.)  

In contrast to A.K.’s conclusory allegations regarding overbreadth, a reading of relevant 

language from the District policies reveals meaningful limiting language, and there is no realistic 

danger they will compromise established First Amendment rights of other students. See West, 206 

F.3d at 1367-68 (citing cases). Policy JICDA states the District’s conduct and discipline rules 
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“shall not infringe upon constitutionally protected rights.” (Ex. C to Am. Compl., Dkt. No. 13-1 at 

9.) Further, Policy JICED, which A.K. does not acknowledge in the Complaint, more specifically 

recognizes “student expression rights.” (See Ex. A, Dist. Policy JICED.)5 In sum, A.K.’s 

overbreadth challenge fails as a matter of law and should be dismissed. 

 3. A.K.’s suggested as-applied challenge likewise lacks merit. 

A.K. finally suggests Board Policies JICDA and JKD-1-E are void for vagueness and 

overbreadth as-applied to her. As explained above, these policies are neither vague nor overbroad, 

and they were lawfully applied to A.K. based on her substantially disruptive speech. Consequently, 

any as-applied challenge here must fail.  

CONCLUSION 

 Defendants respectfully request that the Court issue an order dismissing A.K.’s Amended 

Complaint in its entirety with prejudice under Rule 12(b)(6). 

 RESPECTFULLY SUBMITTED this 21st day of May, 2020. 

     SEMPLE, FARRINGTON, EVERALL & CASE, P.C. 

     By:   s/ Jonathan P. Fero       
 Michael Brent Case 
 Jonathan P. Fero 
 Daniel P. Spivey 
 1120 Lincoln Street, Suite 1308 
 Denver, CO  80203 
 (303) 595-0941 
 bcase@semplelaw.com  
 jfero@semplelaw.com  
 dspivey@semplelaw.com  
 

 
5 Exhibit A may be considered because it is subject to judicial notice. Gardner v. Miami-Yoder 
Sch. Dist. JT-60, 2010 WL 4537951, *1 (D. Colo. Nov. 3, 2010). 
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Firearms Policy Coalition 
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jgreenlee@fpclaw.org 
 
Raymond M. DiGuiseppe 
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      By:      s/ Elaine Montoya    
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Book Board Policies

Section J. Students

Title Student Expression Rights

Code JICED

Status Active

Adopted September 11, 2000

Last Revised August 14, 2000

While students do not shed their constitutional rights when they enter the school or engage in school-related
activities, it is the Board of Education’s responsibility to adopt rules reasonably necessary to maintain proper discipline
among students and create an effective learning environment.

Therefore, all student expression shall be consistent with the aims and objectives of the mission of the school district,
the curriculum and this policy.  For purposes of this policy, student expression includes expression in any media,
including but not limited to written, oral, visual, audio, and electronic media in all classroom and other school-related
activities, assignments, and projects.

Students shall not turn in, present, publish or distribute expression that is:

1. Obscene;

2. Libelous, slanderous, defamatory, or otherwise unlawful under state law;

3. False as to any person who is not a public figure or involved in a matter of public concern;

4. Creates a clear and present danger of the commission of unlawful acts, the violation of lawful school
regulations, or the material and substantial disruption of the orderly operation of the school;

5. Profane or vulgar;

6. Violates the rights of privacy of others;

7. Threatens violence to property or persons;

8. Attacks any person because of race, color, sex, age, religion, national background, disability, or handicap;

9. Tends to create hostility or otherwise disrupt the orderly operation of the educational process;

10. Advocates illegal acts of any kind, which create a sense of threat to the orderly operation of the educational
environment.

Violation of this policy shall result in disciplinary action against the student consistent with District student discipline
policies.

Legal C.R.S. § 22-1-120 (Free Expression for Public School Students)

C.R.S. § 22-32-110 (1) (Board of Education - Specific Powers - Exclusion of Immoral
Materials)

1

EXHIBIT A
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Cross References JICDA - Conduct and Discipline Code

JICDB - Violent and Aggressive Behavior

JICEC - Student Distribution of Noncurricular Materials

JK - Student Discipline

2
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