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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
CITY OF SYRACUSE, NY; CITY OF SAN
JOSE, CA; CITY OF CHICAGO, IL; CITY OF
COLUMBIA, SC; EVERYTOWN FOR GUN
SAFETY ACTION FUND; and EVERYTOWN
FOR GUN SAFETY SUPPORT FUND,
Petitioners,

No. 1:20-cv-06885-GHW
NOTICE OF APPEAL

v.
BUREAU OF ALCOHOL, TOBACCO,
FIREARMS AND EXPLOSIVES; REGINA
LOMBARDO, in her official capacity as Acting
Deputy Director of Bureau of Alcohol, Tobacco
Firearms and Explosives; UNITED STATES
DEPARTMENT OF JUSTICE; and WILLIAM
BARR, in his official capacity as ATTORNEY
GENERAL, U.S. Department of Justice,
Defendants,
and
ZACHARY FORT; FREDERICK BARTON;
BLACKHAWK MANUFACTURING GROUP,
INC.; and FIREARMS POLICY COALITION,
INC.,
Applicants in Intervention.

Pursuant to Federal Rules of Appellate Procedure 3 and 4, notice is hereby given that
Applicants in Intervention Zachary Fort; Frederick Barton; BlackHawk Manufacturing Group,
Inc., d/b/a 80% Arms; and Firearms Policy Coalition, Inc. (“Applicants”) appeal to the United
States Court of Appeals for the Second Circuit from this Court’s Memorandum Opinion and Order
denying Applicants intervention as of right, pursuant to Federal Rule of Civil Procedure 24(a), or
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in the alternative, permissive intervention, pursuant to Federal Rule of Civil Procedure 24(b) in
the above-captioned matter, dated and entered January 2, 2021. ECF No. 83.

DATED this 29th day of January 2021.
Respectfully Submitted,
/s/ Cody J. Wisniewski
Cody J. Wisniewski*
*Admitted Pro Hac Vice
David C. McDonald
MOUNTAIN STATES LEGAL FOUNDATION
2596 South Lewis Way
Lakewood, Colorado 80227
(303) 292-2021
cody@mslegal.org
dmcdonald@mslegal.org
David D. Jensen
DAVID JENSEN PLLC
33 Henry Street
Beacon, New York 12508
(212) 380-6615
david@djensenpllc.com
Attorneys for Applicants in Intervention
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CERTIFICATE OF SERVICE
I hereby certify that on January 29, 2021, I electronically filed the foregoing with the Clerk
of the Court using this Court’s CM/ECF system, which will send notification to all counsel of
record, pursuant to Fed. R. Civ. P. 5 and Local Civil Rule 5.2.

Attorneys for Petitioners:
Eric Tirschwell
Len Hong Kamdang
Aaron Esty
Krystan Hitchcock
EVERYTOWN LAW
450 Lexington Avenue, P.O. #4184
New York, New York 10024
Telephone: (646) 324-8222

Daniel Grooms
COOLEY LLP
1299 Pennsylvania Avenue, NW, Suite 700
Washington, DC 20004-2400
Telephone: (202) 776-2042
Kathleen Hartnett
COOLEY LLP
101 California Street, 5th Floor
San Francisco, California 94111-5800
Telephone: (415) 693-2000

Stephanie Schuyler
COOLEY LLP
55 Hudson Yards
New York, New York 10001
sschuyler@cooley.com
Telephone: (212) 479-6747
Attorneys for Defendants:

Audrey Strauss
Acting United States Attorney for the Southern District of New York
Alexander J. Hogan
Talia Kraemer
U.S. ATTORNEY’S OFFICE
Southern District of New York
86 Chambers Street, Third Floor
New York, New York 10007
Telephone: (212) 637-2799
/s/ Cody J. Wisniewski
Cody J. Wisniewski
MOUNTAIN STATES LEGAL FOUNDATION
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
------------------------------------------------------------------X
CITY OF SYRACUSE, NY, et al.,
:
:
Plaintiffs, :
-against:
:
BUREAU OF ALCOHOL, TOBACCO,
:
FIREARMS AND EXPLOSIVES, et al.,
:
:
Defendants. :
----------------------------------------------------------------- X

USDC SDNY
DOCUMENT
ELECTRONICALLY FILED
DOC #: _________________
DATE FILED: 1/2/2021

1:20-cv-06885-GHW
MEMORANDUM OPINION
AND ORDER

GREGORY H. WOODS, United States District Judge:
Four cities and the country’s largest gun violence prevention organization have brought this
action under the Administrative Procedure Act, challenging an interpretive rule and three
determination letters issued by the Bureau of Alcohol, Tobacco, Firearms and Explosives (the
“ATF”), and the ATF’s failure to respond to their petition for rulemaking. Two individuals, and
BlackHawk Manufacturing Group, Inc., d/b/a 80% Arms, and Firearms Policy Coalition, Inc. (the
“Proposed Intervenors”) move to intervene as defendants. Because the Proposed Intervenors have
not carried their burden to show that the defendants in this action do not adequately represent their
interests, they may not intervene as of right. And because the Proposed Intervenors have the
opportunity to present their views to the Court as amici, the Court, in its discretion, has determined
that permissive intervention by the Proposed Intervenors is not warranted here. Therefore, the
Proposed Intervenors’ motion is DENIED.
I. BACKGROUND
Plaintiffs Everytown for Gun Safety Support Fund and Everytown for Gun Safety Action
Fund (the “Everytown Plaintiffs”) and the cities of Syracuse, NY, San Jose, CA, Chicago, IL, and
Columbia, SC (the “City Plaintiffs,” and together with the Everytown Plaintiffs, “Plaintiffs”) have
brought this action against defendants Bureau of Alcohol, Tobacco, Firearms and Explosives,
Regina Lombardo (Acting Director of the ATF), United States Department of Justice, and William
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Barr (“Defendants”). The Everytown Plaintiffs, a nonprofit membership corporation and its
education, research, and litigation arm, constitute the country’s largest gun violence prevention
organization. Dkt. No. 11, Compl., ¶¶ 41-42. The City Defendants are four major cities that have
been impacted by gun violence, and specifically, gun violence involving the use of “ghost guns,”
which do not have a serial number or other identifying markings and are untraceable. Id. ¶¶ 1, 11
23-38.
This case arises out of Defendants’ interpretation and enforcement of the Gun Control Act
(the “GCA”). Plaintiffs allege Defendants have failed to apply the clear terms of the GCA in
determining what constitutes a “firearm” under federal law, and therefore, what items can be
regulated under that Act. Id. ¶¶ 3-7. Specifically, Plaintiffs argue that the terms of the GCA clearly
define regulated “firearms” as both operable weapons and the core building blocks of those
weapons, such as unfinished frames and receivers, if they are designed to be or may readily be
converted into operable weapons. Id. ¶ 3, 63 (citing 18 U.S.C. § 921(a)(3)). Plaintiffs allege that
using a gun-building kit containing these items, purchasers can assemble a “ghost gun” within a few
hours. Id. ¶¶ 10-11. Because such kits are not regulated under the ATF’s interpretation of the GCA
and do not require a background check, they are available to individuals who would otherwise be
ineligible to purchase firearms. Id. ¶¶ 9, 134.
In 2015, the ATF promulgated an interpretive rule distinguishing a firearm from an
unregulated frame or receiver based on a solidity test, and in 2015 and 2017, issued three
determination letters to that effect to a gun-building kit supplier, Polymer80, which features the
letters on its websites as proof of the legality of selling gun-building kits. Id. ¶¶ 82-87, 108-118,
168-198; see id. ¶¶ 78-81, 88-92. Plaintiffs argue that because ATF has excluded unfinished frames
and receivers from the definition of regulated firearms under the GCA, companies like Polymer80
are permitted to sell gun-building kits nationwide without regulation. See id. ¶¶ 9, 93, 97-107. On
December 11, 2019, the Everytown Plaintiffs submitted a petition for rulemaking asking Defendants
2
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to recognize that unfinished frames and receivers used to make ghost guns qualify as “firearms”
under federal law and should be regulated as such. Id. ¶¶ 148-149, 152. The petition was
subsequently joined by the City Plaintiffs. Id. ¶¶ 163-166. At the time this action was filed,
Defendants had not responded to the petition, other than to confirm receipt. Id. ¶¶ 161, 167.
Plaintiffs have requested that the Court set aside as arbitrary, capricious, and contrary to law
the 2015 interpretive rule memorializing the ATF’s interpretation of the GCA, and the three
determination letters issued by the ATF in 2015 and 2017 to Polymer80. Id. at 45-49. Plaintiffs also
seek relief for Defendants’ delay in failing to respond to their petition for rulemaking. Id. at 49-50.
The parties are in the process of briefing their respective motions for summary judgment. See Dkt.
Nos. 35, 55, 61-64. The Court has received and granted four requests for leave to file amicus briefs.
See Dkt. Nos. 71-74, 76.
On November 12, 2020, the Proposed Intervenors moved to intervene in this case. Dkt
Nos. 43-48. The Proposed Intervenors are individuals Zachary Fort and Frederick Barton,
BlackHawk Manufacturing Group, Inc., d/b/a 80% Arms, a producer and retailer of unfinished
frames and receivers, and Firearms Policy Coalition, Inc. (“FPC”), a nonprofit organization that
owns and possesses unfinished frames and receivers and has members with a purported interest in
the litigation. Dkt. No. 44, Memorandum in Support of Proposed Intervenors’ Motion to Intervene
(“Memo.”) at 2-3. Plaintiffs opposed the motion, Dkt No. 58 (“Opp.”), and the Proposed
Intervenors replied, Dkt No. 65 (“Reply”).
II. DISCUSSION
The Second Circuit has “explained that intervention is a procedural device that attempts to
accommodate two competing policies[.]” Floyd v. City of N.Y., 770 F.3d 1051, 1057 (2d Cir. 2014)
(per curiam) (quotation and brackets omitted). “[O]n the one hand,” intervention is designed to
permit courts to “efficiently administ[er] legal disputes by resolving all related issues in one
lawsuit[.]” Id. (quotation omitted). “[O]n the other hand,” permitting parties to intervene willy-nilly
3
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makes lawsuits “unnecessarily complex, unwieldy or prolonged.” Id. (quotation omitted). The
Circuit has repeatedly emphasized the “fact-intensive nature” of this inquiry. Id.; see also United States
v. Pitney Bowes, Inc., 25 F.3d 66, 69 (2d Cir. 1994).
A. Intervention as of Right
Federal Rule of Civil Procedure 24(a) provides for intervention as of right . . . [:] “On
timely motion, the court must permit anyone to intervene who claims an interest
relating to the property or transaction that is the subject of the action, and is so situated
that disposing of the action may as a practical matter impair or impede the movant’s
ability to protect its interest, unless existing parties adequately represent that interest.”
Floyd, 770 F.3d at 1057 (quoting Fed. R. Civ. P. 24(a)(2)) (emphasis omitted).
Thus, “a district court must grant an applicant’s motion to intervene under Rule 24(a)(2) if
(1) the motion is timely; (2) the applicant asserts an interest relating to the property or transaction
that is the subject of the action; (3) the applicant is so situated that without intervention, disposition
of the action may, as a practical matter, impair or impede the applicant’s ability to protect its interest;
and (4) the applicant’s interest is not adequately represented by the other parties.” Laroe Estates, Inc.
v. Town of Chester, 828 F.3d 60, 66 (2d Cir. 2016), vacated and remanded on other grounds sub nom. Town of
Chester, N.Y. v. Laroe Estates, Inc., 137 S. Ct. 1645 (2017) (quotation omitted). “[A] failure to satisfy
any one of these four requirements is a sufficient ground to deny the application.” Floyd, 770 F.3d at
1057 (quotation, emphasis, and brackets omitted). “In seeking intervention under this Rule, the
proposed intervenor bears the burden of demonstrating that it meets the requirements for
intervention.” Kamdem-Ouaffo v. PepsiCo, Inc., 314 F.R.D. 130, 134 (S.D.N.Y. 2016); see also Pitney
Bowes, 25 F.3d at 70 (“Under Rule 24(a)(2) the purported intervenor must show that its interest is
not adequately represented, while under [a different statute], the government bears that burden.”).
1. Timeliness
Plaintiffs filed this action on August 26, 2020. Dkt. Nos. 1, 11. The Proposed Intervenors
moved to intervene on November 12, 2020. Dkt. No. 43. The parties do not dispute that the
Proposed Intervenors’ motion is timely.
4
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2. Sufficient Interest
The Proposed Intervenors have asserted a sufficient interest in the outcome of this case.
Rule 24(a)(2) requires the movant to “assert[] an interest relating to the property or transaction that
is the subject of the action.” Id. at 67 (quotation omitted). That interest must be “direct, substantial,
and legally protectable.” Id. at 68 (quotation omitted). “[A]n interest that is remote from the subject
matter of the proceeding, or that is contingent upon the occurrence of a sequence of events before it
becomes colorable, will not satisfy the rule.” Floyd, 770 F.3d at 1057.
Here, the Proposed Intervenors have sufficient legal and economic interests in the outcome
of this case. 1 If Plaintiffs are successful, FPC’s members—producers, sellers, purchasers, and
possessors of unfinished frames and receivers including Mr. Fort, Mr. Barton, and 80% Arms—will
be impacted. Namely, their ownership of ghost guns and existing business practices will be made
illegal and may put some entities out of business entirely. Memo at 13-14. Furthermore, 80% Arms
has purportedly received at least one determination letter similar to the ones challenged by Plaintiffs.
Reply at 1.
3. Impairment
The Proposed Intervenors have shown that their interest may be impaired by invalidation of
the ATF’s interpretive rule and determination letters. “Rule 24(a)(2) also requires the movant to
show that it is so situated that without intervention, disposition of the action may, as a practical
matter, impair or impede its ability to protect its interest[.]” Laroe Estates, 828 F.3d at 70 (quotation
and brackets omitted). As with the second prong, the Proposed Intervenors may suffer adverse
economic consequences if Plaintiffs prevailed. The Proposed Intervenors have thus adequately
demonstrated that their interest may be impaired by a judgment in favor of Plaintiffs.

The Proposed Intervenors also assert that their Second Amendment rights are implicated by Plaintiffs’ arguments in
this case. Plaintiffs are presumably working to constrain access to ghost guns through this action. But the legal claims
presented to the Court in this action involve issues of statutory interpretation and the ATF’s compliance with the APA;
it is not a constitutional challenge to the ATF’s regulations or interpretive letters.
1

5
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4. Adequate Representation
The fourth prong of the Rule 24(a)(2) test is where the Proposed Intervenors’ arguments fail.
The Supreme Court has emphasized that a proposed intervenor need only show that “representation
of his interest ‘may be’ inadequate[.]” Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538 n.10
(1972). “The burden to demonstrate inadequacy of representation is generally speaking ‘minimal[.]’”
Butler, Fitzgerald & Potter v. Sequa Corp., 250 F.3d 171, 179 (2d Cir. 2001) (quoting Trbovich, 404 U.S. at
538 n.10); see also Laroe, 828 F.3d at 70 (citation omitted). But the Second Circuit has “demanded a
more rigorous showing of inadequacy in cases where the putative intervenor and a named party have
the same ultimate objective[.]” Butler, 250 F.3d at 179. In that circumstance, the proposed
intervenor “must rebut the presumption of adequate representation by the party already in the
action.” Id. at 179-80. And “[t]he proponent of intervention must make a particularly strong
showing of inadequacy in a case where the government is acting as parens patriae.” United States v. City
of N.Y., 198 F.3d 360, 367 (2d Cir. 1999) (citing United States v. Hooker Chems. & Plastics Corp., 749
F.2d 968, 985 (2d Cir. 1984)); see also 7C Charles Alan Wright & Arthur R. Miller, Federal Practice
and Procedure § 1909 & nn.24-27 (3d ed. 2007 & supp. 2019) (“The rare cases in which a member
of the public is allowed to intervene in an action in which the United States, or some other
governmental agency, represents the public interest are cases in which a very strong showing of
inadequate representation has been made.”).
The Proposed Intervenors have not rebutted the presumption of adequate representation by
the ATF and the Department of Justice. Judge Engelmayer’s decision in New York v. United States
Dep’t of Health & Human Servs. (“HHS”) is persuasive here. In that case, a group of state plaintiffs
“challenge[d] . . . a final rule issued by the U.S. Department of Health and Human Services[.]” No.
19 CIV. 4676 (PAE), 2019 WL 3531960, at *1 (S.D.N.Y. Aug. 2, 2019). Two non-government
entities moved “to intervene as defendants.” Id. The HHS court denied the motion to intervene as
of right because the putative intervenors failed to show that their interests were not adequately
6
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represented by HHS. Id. at *4-6. Judge Engelmayer recognized that “HHS and the [p]roposed
[i]ntervenors share the same goal: upholding the [r]ule.” Id. at *5. So the burden fell on the
putative intervenors to “rebut the presumption of adequate representation by HHS.” Id.
The HHS court held that the putative intervenors could not intervene as of right because
“the interests of the Proposed Intervenors [were] broadly coterminous with those of HHS.” Id. at
*6. The Second Circuit has held that “[a] putative intervenor does not have an interest not
adequately represented by a party to a lawsuit simply because it has a motive to litigate that is
different from the motive of an existing party.” Id. (quoting NRDC, Inc. v. N.Y. State Dep’t of Envt’l
Conservation, 834 F.2d 60, 62-63 (2d Cir. 1987)). To the contrary, “[s]o long as the party has
demonstrated sufficient motivation to litigate vigorously and to present all colorable contentions, a
district judge does not exceed the bounds of discretion by concluding that the interests of the
intervenor are adequately represented.” Id. (quoting NRDC, 834 F.2d at 62).
The Proposed Intervenors’ argument that Defendants will not adequately represent their
interests because the “ATF must consider a wide spectrum of views [and] at least some of their
interests in the suit will necessarily differ from Applicants’ interest” fails; the parties’ differing
motivations are insufficient to satisfy the fourth prong. Memo. at 17; see HHS, 2019 WL 3531960, at
*6. Here, Defendants have signaled their intent to defend their interpretation of the GCA
vigorously by stating that they intend to move for summary judgment in their favor. See Dkt. No.
30, Defs.’ Letter Response to Plaintiffs’ Request for a Pre-Motion Conference, at 1; see also id. (“[ ]
Defendants do not adopt Plaintiffs’ factual characterizations and assert that Defendants have not
violated the APA in interpreting the GCA . . . .”). As of this filing, there is no indication that
Defendants will not continue to do so.
The Proposed Intervenors contend that the guiding parens patrie principles are inapplicable
here because Defendants “do not purport or seek to represent [the Proposed Intervenors’] interests”
and Defendants do not have the same economic interest in the outcome. Reply at 1. However, the
7
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Court finds that the Proposed Intervenors and Defendants have the same ultimate goal of
upholding the current rule and establishing that the ATF did not violate the APA through its
interpretation of the GCA. In the absence of a compelling showing to the contrary, it will be
presumed that a state adequately represents its citizens when the applicant shares the same interest.
HHS, 2019 WL 3531960, at *4. The Proposed Intervenors have not met that heavy burden here.
Furthermore, “there has been no showing that the nature of [the Proposed Intervenors’] economic
interests is related to colorable legal defenses that the public defendants would be less able to
assert.” NRDC, 834 F.2d at 62. Accordingly, the Court finds that the Proposed Intervenors’
interests are adequately represented here. 2
For those reasons, the Proposed Intervenors have failed to show that Defendants will not
adequately represent their interests in this litigation. Because “a failure to satisfy any one of these
four requirements is a sufficient ground to deny” intervention as of right, the Proposed Intervenors’
motion under Rule 24(a)(2) is denied. Floyd, 770 F.3d at 1057 (quotation, emphasis, and brackets
omitted).
B. Permissive Intervention
The Proposed Intervenors have failed to carry their burden to show that they have a right to
intervene, and the Court declines to permit them to intervene under Rule 24(b). “Federal Rule of
Civil Procedure 24(b) provides for intervention by permission[:] . . . ‘[o]n timely motion, the court
may permit anyone to intervene who has a claim or defense that shares with the main action a
common question of law or fact.’” Id. (quoting Fed. R. Civ. P. 23(b)(1)(B)). A “district court’s
discretion under Rule 24(b) is broad.” HHS, 2019 WL 3531960, at *6 (quoting Restor-A-Dent Dental
The Proposed Intervenors highlight a similar case in the Northern District of California in which the federal
Defendants supported intervention as of right for 80% Arms. Reply at 3. Defendants have not taken that position here,
despite being given an opportunity to do so and the fact that oppositions to the motion to intervene in this case were
due less than a week before the defendants’ statements were filed in the California action. See Dkt. No. 51; 65-1. The
Court declines to accept those arguments as also being offered in this case, absent a request from Defendants to do so
or even a proper request from the Proposed Intervenors that the Court take judicial notice of the filings in the California
case. The Court has decided this motion based on the submissions of the parties to it.

2
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Labs., Inc. v. Certified Alloy Prods., Inc., 725 F.2d 871, 876 (2d Cir. 1984)); see also Floyd, 770 F.3d at
1062 n.38 (“A denial of permissive intervention has virtually never been reversed.” (quotation
omitted)).
In arriving at its decision, the Court has considered the Second Circuit’s direction that an
intervention decision should assess two competing policies: “efficiently administrating legal disputes
by resolving all related issues in one lawsuit, on the one hand, and keeping a single lawsuit from
becoming unnecessarily complex, unwieldy or prolonged, on the other hand[.]” Floyd, 770 F.3d at
1057. And, the Court notes that “the alternative to intervention” is that the Proposed Intervenors
“participate[]” as “amicus curiae[.]” HHS, 2019 WL 3531960, at *6.
The complaint asks the Court to determine whether the ATF’s interpretation of the GCA is
arbitrary, capricious, and contrary to law, in violation of the APA. The Proposed Intervenors’
submissions suggest that they seek to steer this litigation toward a Second Amendment challenge to
the ATF’s interpretation of the GCA—an issue that is outside the scope of the issues raised by
Plaintiffs. Such a legal challenge goes well beyond the limited issue of whether Defendants’ actions
were permissible “under the APA[,] and that is unaffected by this litigation.” New York v. United
States Dep’t of Educ., No. 20-CV-4260 (JGK), 2020 WL 3962110, at *4 (S.D.N.Y. July 10, 2020)
(citing United States v. City of N.Y., 179 F.R.D. 373, 381 (E.D.N.Y. 1998) (denying permissive
intervention where the claimed interests, “although broadly related to the subject matter of this
action, [were] extraneous to the issues before the court”)), aff’d, 198 F.3d 360 (2d Cir. 1999). The
potential expansion of this litigation to the resolution of legal claims beyond its present scope weighs
against granting the Proposed Intervenors’ request to intervene.
Furthermore, granting intervention to the Proposed Intervenors here would substantially
complicate the management of this litigation. It appears that there is a substantial amount of
interest in this litigation. As of this date, the Court has already granted four applications by thirtythree other interested parties requesting the opportunity to participate in this action as amici. See
9
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Dkt. Nos. 71-74, 76-77. As that number demonstrates, there are many parties with a claimed
interest in the outcome of this litigation. The Proposed Intervenors have not demonstrated an
interest that elevates their interests above those of other interested parties in the action. Nor have
the Proposed Intervenors explained why serving as amici would be insufficient to convey their
interests in this action. Permitting all parties with an interest in the outcome of the litigation who
meet that description to be added as parties will undoubtedly increase the burden associated with the
administration of this lawsuit without offsetting the gain, since the Court will still hear the interested
parties’ views through potential submissions as amicus curiae. Cf. New York v. Scalia, No. 1:20-CV1689-GHW, 2020 WL 3498755, at *5 (S.D.N.Y. June 29, 2020).
Here, the Proposed Intervenors are four additional interested parties who have not
established that their interest in the outcome of this litigation should be treated in a different key
than that of the amici already permitted to present their views to the Court in this case. The Court
will carefully consider the Proposed Intervenors’ views in an amicus brief if they should decide to
pursue that avenue, and therefore, permitting the Proposed Intervenors to intervene as defendants
here is not warranted.
For those reasons, the motion to intervene is denied.
III. CONCLUSION
The Court has considered all of the arguments submitted by the parties. The motion to
intervene is DENIED. To the extent the Proposed Intervenors seek to file an amicus brief, they
may do so by January 15, 2021.

10
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The Clerk of Court is directed to terminate the motion pending at Dkt No. 43.
SO ORDERED.
Dated: January 2, 2021

_____________________________________
GREGORY H. WOODS
United States District Judge
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SOUTHERN DISTRICT OF NEW YORK
CITY OF SYRACUSE, NY; CITY OF SAN
JOSE, CA; CITY OF CHICAGO, IL; CITY OF
COLUMBIA, SC; EVERYTOWN FOR GUN
SAFETY ACTION FUND; and EVERYTOWN
FOR GUN SAFETY SUPPORT FUND,
Petitioners,
v.
BUREAU OF ALCOHOL, TOBACCO,
FIREARMS AND EXPLOSIVES; REGINA
LOMBARDO, in her official capacity as Acting
Deputy Director of Bureau of Alcohol, Tobacco
Firearms and Explosives; UNITED STATES
DEPARTMENT OF JUSTICE; and WILLIAM
BARR, in his official capacity as ATTORNEY
GENERAL, U.S. Department of Justice,

No. 1:20-cv-06885-GHW
NOTICE OF MOTION TO
INTERVENE BY ZACHARY FORT;
FREDERICK BARTON;
BLACKHAWK MANUFACTURING
GROUP, INC.; AND FIREARMS
POLICY COALITION, INC.

Defendants,
and
ZACHARY FORT; FREDERICK BARTON;
BLACKHAWK MANUFACTURING GROUP,
INC.; and FIREARMS POLICY COALITION,
INC.,
Applicants in Intervention.

PLEASE TAKE NOTICE that Applicants in Intervention, Zachary Fort; Frederick Barton;
BlackHawk Manufacturing Group, Inc., d/b/a 80% Arms; and Firearms Policy Coalition, Inc.
(collectively, “Applicants”), pursuant to Federal Rule of Civil Procedure 24, hereby move to
intervene in the above-captioned case for the purpose of defending their significant and threatened
interests in the production, sale, purchase, and conversion of “partially-manufactured frames,”
“partially-manufactured receivers,” “80% frames,” “80% receivers,” “unfinished frames,” or

A015

Case
21-191, Document 34,
04/22/2021,
3084345,
Page19
of 108
Case
1:20-cv-06885-GHW
Document
43 Filed
11/12/20
Page
2 of 3

“unfinished receivers” (collectively, “Non-Firearm Objects”). As set forth in the accompanying
Memorandum in Support of Motion to Intervene, Applicants seek intervention as of right, or, in
the alternative, permissive intervention pursuant to Federal Rules of Civil Procedure 24(a) and
24(b), respectively.
As this Court has already set forth a briefing schedule in this matter, Applicants agree,
should this Court grant them intervention, to follow the briefing schedule as established. See ECF
No. 35. Applicants will adhere to Defendants’ briefing deadlines, filing Applicants’ cross-motion
and response to Petitioners’ motion for summary judgment on January 8, 2021, and Applicants’
reply to their cross-motion on February 19, 2021. ECF No. 35.
Applicants file concurrently herewith a Memorandum in Support of Motion to Intervene
and Declarations of Zachary Fort, Frederick Barton, Tilden Smith, and Brandon Combs. Given
this Court’s previously granted extension of time for Defendants to file an answer to fourteen (14)
days after this Court’s resolution of the motions for summary judgment, Applicants do not
concurrently file an answer to Petitioners’ Complaint. See ECF No. 35. Should this Court grant
intervention, Applicants request the same deadline to file an answer to Petitioners’ Complaint as
Defendants. If this Court requires Applicants to file their answer sooner, Applicants are prepared
to file their answer within seven (7) days of intervention being granted.
Counsel for Applicants has contacted counsel for the existing parties.

Counsel for

Petitioners stated that Petitioners, without seeing the motion papers, had yet to decide their position
on Applicants’ intervention. Counsel for Defendants stated that Defendants take no position on
Applicants’ intervention.
WHEREFORE, Applicants in Intervention respectfully request this Court grant their
Motion to Intervene in this matter as of right, or in the alternative, for permissive intervention.
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DATED this 12th day of November 2020.
Respectfully Submitted,
/s/ David D. Jensen
David D. Jensen
David Jensen PLLC
33 Henry Street
Beacon, New York 12508
(212) 380-6615
david@djensenpllc.com
Cody J. Wisniewski*
*Pro Hac Vice application forthcoming
MOUNTAIN STATES LEGAL FOUNDATION
2596 South Lewis Way
Lakewood, Colorado 80227
Telephone: (303) 292-2021
Facsimile: (303) 292-1980
cody@mslegal.org
Attorneys for Applicants in Intervention
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Applicants in Intervention, Zachary Fort; Frederick Barton; BlackHawk Manufacturing
Group, Inc., d/b/a 80% Arms; and Firearms Policy Coalition, Inc. (collectively, “Applicants”),
have a direct and personalized interest in the matter before this Court, including, inter alia, the
continued legality of their, as well as their customers’ and members’ personal and business
practices, and respectfully submit the following Memorandum in Support of their Motion to
Intervene in the above-captioned case as Defendant-Intervenors.
INTRODUCTION
The cities of Syracuse, NY; San Jose, CA; Chicago, IL; and Columbia, SC; as well as
Everytown for Gun Safety Action Fund and Everytown for Gun Safety Support Fund (collectively,
“Petitioners”) seek to use the Administrative Procedure Act (“APA”) to impose their policy
preferences on the entire nation. The crux of Petitioners’ argument is that the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (“ATF”) has violated the APA by employing an objective test
based on the actual manufacturing process involved to evaluate whether a “receiver blank,” “frame
blank,” “partially-manufactured frame,” “partially-manufactured receiver,” “80% frame,” “80%
receiver,” “unfinished frame,” or “unfinished receiver” (collectively, “Non-Firearm Objects”) is a
“firearm” as defined by the Gun Control Act of 1968 (“GCA”). If Petitioners succeed, the ATF
may be required to regulate materials of all kinds, including but not limited to Non-Firearm
Objects, simply because individuals, through their own knowledge and skill, can manufacture them
into firearms. The process of individually manufacturing firearms for personal use is legal in the
United States—a point Petitioners do not dispute. Petitioners, however, argue it is too easy to
manufacture a Non-Firearm Object into a firearm, attempting to substitute their own reasoning for
that of the ATF.

1
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The ATF’s determination that Non-Firearm Objects do not constitute “firearms” as defined
by the GCA, which Petitioners seek to overturn, has been relied upon by Applicants, as well as
their customers, members, and numerous individuals across the nation.1 Petitioners, however, rely
entirely on their own interpretation of the GCA in an attempt to force ATF to revise its longstanding determination. Because Petitioners’ interpretation of the GCA differs from the ATF’s,
and because Petitioners attempt to show alleged negative societal impacts of the ATF’s position,
Petitioners incorrectly assert they are entitled to the reversal of a well-established agency
precedent. Petitioners, however, cannot substitute their judgment for that of the agency.
Applicants timely seek to intervene in this matter to defend their, their customers’, and
their members’ interests that would be directly impacted should this Court grant Petitioners the
relief they seek. Each Applicant would be directly and adversely impacted by a judgment in favor
of the Petitioners on any of their claims for relief. Applicants include Zachary Fort and Frederick
Barton could be exposed to criminal liability for, and would be prevented from engaging in, the
constitutionally and statutorily protected conduct they currently engage in should this Court grant
the Petitioners’ requested relief. BlackHawk Manufacturing Group, Inc., d/b/a 80% Arms (“80%
Arms”), is a lawful producer and retailer of Non-Firearm Objects and would be irreparably harmed,
including but not limited to suffering a prohibition or significant disruption of its business

1

Petitioners’ contention that the ATF “appeared to change course from its temporal approach without
explanation” in 2006 is not accurate. See Complaint, ECF No. 11, ¶ 78. For example, a determination letter from
January 2004 reads: “However, a solid AR-15 type receiver casting, without having the critical internal areas machined
(magazine well and central area for the fire control components) or crosspin holes drilled, would not constitute a
‘firearm’ as defined in the NFA.” Letter from Sterling Nixon, Chief, Firearms Technology Branch, ATF, to Mark
Malkowski, Continental Machine Tool Company, Inc. (Jan. 29, 2004). Machining has always been the predominant
factor in the ATF’s determinations. See Letter from Sterling Nixon, Chief, Firearms Technology Branch, ATF, to
Justin Halford (July 1, 2003) (“Based on our examination of the unfinished receiver, it is our opinion that the subject
sample has received sufficient machining to be classified as the frame or receiver for a ‘firearm’ . . . .”) (emphasis
added); Letter from Edward H. Cohen, Jr., Chief, Firearms Technology Branch, to Robert Bower, Jr., Philadelphia
Ordnance, Inc. (May 26, 1992) (“The receiver is basically complete except that the interior cavity has not been
completely machined.”) (emphasis added).

2
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practices, should this Court rule in favor of Petitioners. Firearms Policy Coalition, Inc. (“FPC”)
is a nonprofit organization that owns and possesses Non-Firearm Objects;2 has members who
produce, buy, sell, possess, and own Non-Firearm Objects; and has members that have firearms
individually manufactured for personal use from the same. FPC represents its members, including
Zachary Fort, Frederick Barton, and 80% Arms, who would all be harmed should this Court rule
in Petitioners’ favor, but who are too numerous to conveniently intervene. Each party has an
interest in protecting itself, its customers, and/or its members from a sudden reversal of long
accepted precedent that could create felons out of millions of Americans for exercising their
natural, inalienable, Second Amendment protected rights and could prohibit them from engaging
in conduct that is lawful across the United States.
Furthermore, Applicants’ interests are not adequately represented by Defendants. While
the ATF currently seeks to preserve its determination on behalf of the general public, it must
balance competing statutory, regulatory, and resource concerns and may therefore compromise
legally defensible positions Applicants seek to preserve, inter alia, their particular interests in the
continued ownership, possession, production, purchase, and sale of Non-Firearm Objects.
Moreover, Applicants seek to defend their reliance interests in the ATF’s long-held precedent and
preserve their rights as protected by the Second Amendment—a position that the ATF will not
adequately represent.
Applicants meet all criteria for intervention as of right and request this Court grant their
Motion to Intervene in this matter pursuant to Federal Rule of Civil Procedure 24(a). In the
alternative, Applicants request this Court grant them permissive intervention pursuant to Federal
Rule of Civil Procedure 24(b).

2

See Declaration of Brandon Combs (“Combs Decl.”) at ¶¶ 9–10.

3
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DESCRIPTION OF APPLICANTS FOR INTERVENTION
Zachary Fort is a resident of the state of New Mexico. Mr. Fort is a law-abiding citizen
who owns and possesses constitutionally protected arms for the lawful purpose of, inter alia, selfdefense. Mr. Fort is not prohibited from purchasing firearms by any federal or state law. Mr. Fort
has purchased at least one Non-Firearm Object in the past. Through Mr. Fort’s own effort and
expertise, he has undertaken the manufacturing processes necessary to convert a Non-Firearm
Object into a “firearm” as defined by the GCA. Mr. Fort intends to continue to purchase NonFirearm Objects so long as he can continue to do so without undergoing a federal background
check and will continue to manufacture those items into firearms as defined by the GCA in the
future. Should this Court rule in Petitioners’ favor, Mr. Fort’s current property and/or future ability
to acquire similar property will be directly and adversely impacted, thereby harming Mr. Fort and
many other similarly situated Americans across the country. Mr. Fort is a member of Firearms
Policy Coalition, Inc.
Applicant Frederick Barton is a resident of the State of Colorado. Mr. Barton is a lawabiding citizen who owns and possesses constitutionally protected arms for the lawful purpose of,
inter alia, self-defense. Mr. Barton is not prohibited from purchasing firearms by any federal or
state law. Mr. Barton has purchased at least one Non-Firearm Object in the past and had it shipped
directly to his residence, not to a Federal Firearms Licensee, and did not undergo a federal
background check. Mr. Barton intends to continue to purchase Non-Firearm Objects so long as he
can continue to have them shipped to his residence, not to a Federal Firearms Licensee, and
continues to not be subjected to a federal background check. Mr. Barton intends to manufacture
those items into “firearms” as defined by the GCA in the future. Should this Court rule in
Petitioners’ favor, Mr. Barton’s current property and/or his future ability to acquire similar

4
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property will be directly and adversely impacted, thereby harming Mr. Barton and many other
similarly situated Americans across the country. Mr. Barton is a member of Firearms Policy
Coalition, Inc.
BlackHawk Manufacturing Group, Inc., d/b/a 80% Arms, is a corporation incorporated
under the laws of California with its principal place of business in Garden Grove, California. 80%
Arms is a producer and seller of Non-Firearm Objects, manufacturing jigs, and other firearm
manufacturing tools. 80% Arms sells its products directly to customers across the United States,
including within the state of New York. 80% Arms represents itself and its customers, including
but not limited to its right to sell and its customers’ right to purchase Non-Firearm Objects. 80%
Arms has expended and diverted resources in furtherance of the lawful production, sale, and
distribution of its products and will be adversely and directly harmed if this Court were to grant
Petitioners the relief they seek—including but not limited to the potential prohibition of 80%
Arms’ current business practices or significant increases in its regulatory compliance costs.
Firearms Policy Coalition, Inc. is a nonprofit organization incorporated under the laws of
Delaware with its principal place of business in Sacramento, California. FPC’s purposes include
defending and promoting the People’s rights—especially but not limited to First and Second
Amendment protected rights—advancing individual liberty, and restoring freedom. FPC serves
its members and the public through legislative advocacy, grassroots advocacy, litigation and legal
efforts, research, education, outreach, and other programs. FPC has members across the United
States, including Applicants Fort, Barton, and 80% Arms. FPC represents itself as an owner and
possessor of Non-Firearm Objects3 and its members—who include the named Applicants,
producers, retailers, purchasers, and possessors of Non-Firearm Objects; individuals who have

3

See Combs Decl. at ¶¶ 9–10.
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manufactured firearms for individual use from Non-Firearm Objects; and individuals who wish to
continue to purchase Non-Firearm Objects to manufacture them into firearms.

FPC seeks

intervention to represent these legally protected interests of itself and its members as FPC and its
members will be adversely and directly harmed if this Court grants Petitioners the relief they seek.
ARGUMENT
III.

APPLICANTS ARE ENTITLED TO INTERVENE AS OF RIGHT
Applicants meet each element of the Second Circuit’s test to evaluate intervention as of

right, pursuant to Federal Rule of Civil Procedure 24(a). Applicants timely seek intervention in
this matter prior to the parties filing any dispositive motions, even in the face of a greatly expedited
briefing schedule. Additionally, Applicants agree to abide by the currently established briefing
schedule, should this Court grant them intervention. Applicants have a legally protectable interest
in the continued production, sale, purchase, possession, and individual manufacture of NonFirearm Objects, which interest will be directly impacted should this Court rule for Petitioners.4
Finally, Applicants’ interests are not adequately represented by the ATF, which, as a federal
agency, is obligated to consider a wide spectrum of views, many of which conflict with the
particular interests of Applicants, their customers, and their members. Accordingly, this Court
should grant Applicants intervention as of right in this matter.
Federal Rule of Civil Procedure 24(a) establishes the criteria for intervention as of right:
On timely motion, the court must permit anyone to intervene who . . . claims an
interest relating to the property or transaction that is the subject of the action, and
is so situated that disposing of the action may as a practical matter impair or impede

4

The extent of Petitioners’ argument in this matter will determine the extent of the potential adverse impacts
on Applicants. At the very least, should this Court rule in favor of Petitioners, Applicants will be prohibited from
engaging in the currently lawful practice of producing, selling, shipping, purchasing, and receiving Non-Firearm
Objects without the use of a Federal Firearms Licensee or federal background check. That change will fundamentally
and negatively impact Applicants’ currently legal business and personal practices.

6
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the movant’s ability to protect its interest, unless existing parties adequately
represent that interest.
Fed. R. Civ. P. 24(a), (a)(2).
This Circuit employs a four-part test to evaluate intervention as of right: (1) the applicant’s
motion must be timely; (2) the applicant must assert an interest relating to the transaction or
property that is the subject of the action; (3) the applicant must demonstrate that its interest may
be impaired by the action; and (4) the interests of the applicant must not be adequately represented
by the parties already involved in the action. United States v. Pitney Bowes, Inc., 25 F.3d 66, 69
(2d Cir. 1994); Floyd v. City of New York, 302 F.R.D. 69, 83 (S.D.N.Y. 2014). This Circuit has
specified that “the test [is] a flexible and discretionary one,” where “courts generally look at all
four factors as a whole.” Tachiona ex rel. Tachiona v. Mugabe, 186 F. Supp. 2d 383, 394
(S.D.N.Y. 2002) (quoting United States v. Hooker Chems. & Plastics Corp., 749 F.2d 958, 983
(2d Cir. 1984)). In evaluating intervention, courts are guided by practical and equitable principles
in an effort to balance “efficiently administrating legal disputes by resolving all related issues in
one lawsuit, on the one hand, and keeping a single lawsuit from becoming unnecessarily complex,
unwieldy or prolonged, on the other hand.” Floyd, 302 F.R.D. at 83 (quoting Pitney Bowes, 25
F.3d at 69).
A.

Applicants’ Motion Is Timely

Applicants’ Motion to Intervene is filed prior to any dispositive motions being filed, will
not disrupt the current briefing schedule, and will not prejudice any party to the litigation—thus,
Applicants’ Motion is timely.
In determining whether a motion is timely, courts in this circuit consider four factors: (1)
how long the applicant had notice of the interest before it made the motion to intervene; (2)
prejudice to existing parties resulting from any delay; (3) prejudice to the applicant if the motion

7

A029

Case
21-191, Document Document
34, 04/22/2021,
3084345,
Page33
of 13
108of 25
Case
1:20-cv-06885-GHW
44 Filed
11/12/20
Page

is denied; and (4) any unusual circumstances militating for or against a finding of timeliness.
Pitney Bowes, 25 F.3d at 70; United States v. New York, 820 F.2d 554, 557 (2d Cir. 1987). The
court weighs these factors, mindful that Rule 24 “provides the flexibility necessary to cover the
multitude of possible intervention situations . . . .” Hooker Chemicals, 749 F.2d at 983.
Timeliness is flexible and the decision is entrusted to the district judge’s sound discretion.
Floyd, 302 F.R.D. at 83. Furthermore, the primary focus of the court’s inquiry should be the
prejudice to the non-moving parties and where they are not prejudiced the court should allow
intervention. Miller v. Silbermann, 832 F. Supp. 663, 669 (S.D.N.Y. 1993). Each factor weighs
in favor of this Court deeming Applicants’ Motion timely.
1.

Applicants Filed Soon After they had Notice of the Present Suit

The time between Applicants’ notice of this litigation and the filing of this motion is
minimal and is not burdensome.
Intervention as of right is allowed when an applicant moves to intervene shortly after being
put on notice that they have an interest in the litigation. In re Tribune Co. Fraudulent Conveyance
Litigation, 291 F.R.D. 38, 41–42 (S.D.N.Y. 2013) (notice of interest was created in July and
intervention in November was acceptable); Hartford Fire Ins. Co. v. Mitlof, 193 F.R.D. 154, 160
(S.D.N.Y. 2000) (intervention was timely when sought within three months of the complaint);
Werbungs Und Commerz Union Austalt v. Collectors’ Guild, Ltd., 782 F. Supp. 870 (S.D.N.Y.
1991) (two years is acceptable for intervention after notice of interest); but see Nat’l Ass’n for
Advancement of Colored People v. New York, 413 U.S. 345, 366 (1973) (intervention not timely
after four months only because applicants had notice far before commencement of the suit).
Here, less than three months have elapsed since Petitioners initiated this suit, which is less
than the time allowed for by this Court in Mitlof, Werbungs, and Tribune Co. Further, unlike
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intervention in NAACP v. New York, Applicants here had no advance notice of the impending
litigation. Even so, Applicants here have moved more quickly than those in NAACP v. New York.
Additionally, while this suit directly impacts Applicants, their property, their activities, and their
practices, Applicants were not required to be specifically notified of this litigation and learned of
it sometime after the Complaint was filed.
Accordingly, based on notice to Applicants, their quick response, and this Court’s past
practice of allowing intervention five months after a notice of interest was created, this Court
should consider Applicants’ Motion as timely.
2.

No Prejudice will Occur to the Existing Parties if Applicants Intervene

The existing parties will not be prejudiced by allowing Applicants intervention in this
matter because Petitioners’ arguments will be unaffected and Applicants will not seek to alter the
current briefing schedule.
A motion to intervene will generally be deemed timely if the nonmovant is not prejudiced
by delay. Silbermann, 832 F. Supp. at 669. When determining the prejudice caused by the
timeliness of the delay, the court focuses on the posture of that litigation at the time the motion to
intervene is made. Hooker Chems., 749 F.2d at 983. Prejudice is found where a court would
unavoidably be required to delay decisions in the case. See Pitney Bowers, 25 F.3d at 72 (prejudice
would occur because the court would be unavoidably obligated to delay entry of the consent
decree).
Here, even despite the greatly accelerated litigation schedule, Applicants have moved for
intervention prior to any substantive motions being filed. At the time of filing, Petitioners have
thirteen days to file their motion for summary judgment, pursuant to this Court’s September 29,
2020 Order. ECF No. 35. Applicants agree, should this Court grant their intervention, to abide
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by the currently established briefing schedule. ECF No. 35. Applicants will adhere to Defendants’
briefing deadlines, filing Applicants’ cross-motion and response to Petitioners’ motion for
summary judgment on January 8, 2021, and Applicants’ reply to their cross-motion on February
19, 2021. ECF No. 35.
Additionally, Petitioners’ arguments, based on the legality of the ATF’s determination of
the legal status of Non-Firearm Objects, brought pursuant to the APA, will not be materially
affected by Applicants’ intervention in this matter. Petitioners will not be required to make any
additional or separate arguments due to Applicants’ involvement and Petitioners will have ample
opportunity to respond to Applicants’ arguments based on the established briefing schedule.
Given the litigation will not be delayed and Petitioners’ arguments will not be adversely
affected, this Court will not prejudice the existing parties by granting Applicants intervention in
this matter.
3.

Applicants Will be Prejudiced if Their Intervention is Denied

As fully demonstrated in Section I(C), infra, denial of the Applicants’ motion to intervene
as of right will prejudice Applicants’ constitutionally protected rights, activities, and business
practices. To avoid duplicity and for the sake of brevity, this motion will discuss prejudice in the
impairment of interest section.
4.

The Circumstances Militate in Favor of Intervention

The greatly accelerated nature of this case, as acknowledged by both parties, militates in
favor of Applicants’ intervention. See ECF Nos. 28, 30 (parties’ letters to the court describing the
need for and agreeing to an accelerated briefing schedule).
The unusual circumstances prong of the timeliness determination is an equitable backstop
for unusual instances where denying intervention would be inequitable. See Aristograt Leisure
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Ltd. v. Deutsche Bank Trust Co. Americas, 262 F.R.D. 348, 353 (S.D.N.Y. 2009) (“An unusual
circumstance provides a reasonable explanation for prolonged delay in seeking intervention.”).
Given this case will be fully briefed less than five months from Petitioners filing their
Complaint, any timeliness concerns at this stage should be resolved in favor of Applicants.
Applicants have a short window to ensure their substantial interests are protected in this case and
have endeavored to move as quickly as possible to avoid prejudice to the non-moving parties and
to avoid any unnecessary expenditure of this Court’s resources. Further, Applicants’ commitment
to abide by the current briefing schedule demonstrates Applicants’ commitment to litigate this case
in an expeditious manner, along with the parties.
This Court, therefore, should deem Applicants’ Motion to Intervene as timely and grant
Applicants intervention as of right in this matter.
B.

Applicants Have Significant, Protectable Interests

Applicants and their customers and members have significant, protectable interests in the
production, sale, purchase, and possession of Non-Firearm Objects, all of which directly implicate
constitutionally and statutorily protected property and/or activities. Applicants have a significant
interest in ensuring they can continue to engage in personal and business activities as they do now,
without involvement of Federal Firearms Licensees and federal background checks, which will, at
a minimum, further restrict Applicants’ ability to engage in lawful, constitutionally protected
conduct and significantly increase the cost of producing and purchasing Non-Firearm Objects and
manufacturing those items into “firearms” as defined by the GCA.
Rule 24(a)(2) provides for intervention as of right where the applicant “claims an interest
relating to the property or transaction that is the subject of the action.” The Second Circuit has
adopted a “direct, substantial, and legally protectable interest” standard. Bridgeport Guardians v.
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Delmonte, 602 F.3d 469, 473 (2d Cir. 2010). This interest need not rise to the level of Article III
standing, United States Postal Serv. v. Brennan, 579 F.2d 188, 190 (2d Cir. 1978), nor must the
applicant wait until there is no doubt as to the applicant’s interests to intervene, Floyd, 302 F.R.D.
at 86, 99.
The outcome of the instant litigation poses a direct and substantial threat to the
constitutionally and statutorily protected property rights of Applicants, their customers, and their
members. Applicants Fort, Barton, and FPC have purchased and would continue to purchase the
Non-Firearm Objects that are at issue in this case. Applicant Fort has individually manufactured
at least one Non-Firearm Object into a “firearm” as defined by the GCA for personal use using his
own effort and expertise. Applicants Fort and Barton also intend to individually manufacture NonFirearm Objects into “firearms” as defined by the GCA for personal use in the future, using their
own effort and expertise. Applicant FPC has and would continue to purchase Non-Firearm Objects
in furtherance of its mission and advocacy for the natural and individual right to keep and bear
arms. Applicants’ purchases were conducted without involvement of a Federal Firearms License
and without need for a federal background check, which practice Applicants seek to continue.
Because Petitioners seek to make illegal, or significantly restrict, Applicants Fort, Barton, and
FPC’s currently legal property, activities, and/or practices Applicants Fort, Barton, and FPC have
a legally protectable interest sufficient to support intervention as of right under Rule 24(a). See
Sw. Ctr. for Biological Diversity v. Berg, 268 F.3d 810, 817–18 (9th Cir. 2001) (granting
intervention based upon a determination that the proposed intervenor had a reliance interest that
would be affected if the challenge agreement were invalidated).
Moreover, Applicant 80% Arms seeks to represent the interests of its customers, who are
too numerous to conveniently intervene in this matter and who, due to the nature of the property
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in question, are chilled from coming forward to represent their own interests, due to the degrading
and vitriolic abuse they may suffer for exercising their constitutionally protected rights—
including, but not limited to, harassment, SWATing, and doxing.5 Accordingly, Applicant 80%
Arms asserts a legally protectable interest on behalf of its customers sufficient to support
intervention as of right under Rule 24(a).
Further, this Court has established that when a potential intervenor has a financial interest
in the litigation it has a “direct, substantial, and legally protectable interest.” In re Pandora Media,
Inc., No. 12-cv-08035-DLC, 2013 WL 6569872, at *8 (S.D.N.Y. Dec. 14, 2013). In Pandora
Media, this Court found a “direct” and “legally cognizable” interest in the ability of the company
that sought intervention to avoid imposition of certain licensing fees. Id. at *8. Similarly, this
Circuit determined that a group of pharmacists had a sufficiently cognizable interest to intervene
in a challenge to a state regulation that prohibited advertising the price of prescription drugs, given
it could detrimentally impact the pharmacists’ existing business practices. N.Y. Pub. Int. Rsch.
Grp., Inc. v. Regents of Univ. of State of N.Y., 516 F.2d 350 (2d Cir. 1975) (per curium).
Here, Applicant 80% Arms has significant financial interests in this matter. Applicant 80%
Arms is a producer and seller of the Non-Firearm Objects at issue here. This lawsuit calls into

5

See Fernando Alfonso III, Lawyer Doxes 50 Journalists Who Doxed Gun Owners, DAILY DOT (Mar. 2, 2020,
11:25 PM), https://www.dailydot.com/unclick/christopher-fountain-journal-news-gun-owners/ (last visited Nov. 2,
2020); John Cook, Here Is a List of All the Assholes Handsome Law-Abiding Citizens Who Own Guns Some People
in New York City [sic], GAWKER (Jan. 8, 2013, 3:10 PM), https://gawker.com/5974190/here-is-a-list-of-all-theassholes-who-own-guns-in-new-york-city (last visited Nov. 2, 2020); Editorial Staff, Gawker Posts Full List Of All
New York City Licensed Gun Owners, THE WASHINGTON EXAMINER (Jan 9, 2013, 9:06 AM)
https://www.washingtonexaminer.com/red-alert-politics/gawker-posts-full-list-of-all-ahole-new-york-city-licensedgun-owners (last visited Nov. 2, 2020); K.C. Maas and Josh Levs, Newspaper Sparks Outrage for Publishing Names,
Addresses of Gun Permit Holders, CNN (Dec. 27, 2012, 10:23 AM), https://www.cnn.com/2012/12/25/us/new-yorkgun-permit-map/index.html (last visited Nov. 2, 2020); Perry Chiaramonte, Gun Control Groups Accused of
‘Swatting’ Open-Carry Permit Holders, Putting Lives at Risk, Fox News (Sept. 1, 2015, Updated Jan. 12, 2017),
https://www.foxnews.com/us/gun-control-groups-accused-of-swatting-open-carry-permit-holders-putting-lives-atrisk (last visited Nov. 2, 2020); Bob Owens, Gun Control Group Tells Followers to “SWAT” Gun Owners, Bearing
Arms (Dec. 15, 2015, 3:24 PM), https://bearingarms.com/bob-o/2015/12/15/gun-control-groups-tells-followers-swatgun-owners/ (last visited Nov. 2, 2020).
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question Applicant 80% Arms’ continued ability to produce, sell, and distribute its products, as it
currently does, across the United States. If this Court were to grant Petitioners the relief they
request, the outcome would, at minimum, expose Applicant 80% Arms to significant increases in
its operation and compliance costs and, at worst, could put Applicant 80% Arms out of business.
Because this case attempts to make illegal Applicant 80% Arms’ current business practices by, at
the very least, restricting the production, sale, and delivery of Non-Firearm Objects, Applicant
80% Arms has a legally protectable interest sufficient to support intervention as of right under
Rule 24(a).
Finally, Applicant FPC represents itself, and the interests of its members across the nation.
Numerous FPC members are producers, sellers, purchasers, and possessors of Non-Firearm
Objects, including Applicants Fort, Barton, and 80% Arms. Because this case attempts to make
illegal and/or severely restrict the currently lawful individual and business practices of Applicant
FPC’s members, Applicant FPC and its members have a legally protectable interest sufficient to
support intervention as of right under Rule 24(a).
C.

Applicants’ Interests Will Be Impaired by the Relief Sought

Applicants’, their customers’, and their members’ interests in the production, sale,
purchase, and possession of Non-Firearm Objects will be significantly impaired if the Court grants
Petitioners the relief they seek, as it would likely render illegal the otherwise entirely lawful and
constitutionally protected property, activities, and/or business practices of Applicants, and of their
customers and members.
A proposed intervenor satisfies the third prong of the test if disposition of the action may,
as a practical matter, impair or impede its ability to protect its interest. Pitney Bowers, 25 F.3d at
70. In New York v. Scalia, five trade organizations attempted to intervene in a case that would
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change standards of liability under the Fair Labor Standards Act. New York v. Scalia, No. 20-cv01689-GHW, 2020 WL 3498755 at *2 (S.D.N.Y. June 29, 2020). This Court evaluated whether
the proposed intervenor would suffer impairment due to the adverse economic consequences if the
court invalidated an agency’s final rule. Id. This Court determined that the potential cost to some
employers in the trade organizations due to potential invalidation of the rule was sufficient to
establish the impairment of a protectable interest. Id.
In the present case, an invalidation of the ATF’s determination concerning Non-Firearm
Objects would significantly impair Applicants’ interests. Like the trade organizations in Scalia,
whose members would be affected by the invalidation of a regulation, Applicants, their customers,
and their members include individuals and businesses that produce, sell, purchase, and possess
Non-Firearm Objects, all of whom would be directly and adversely affected by the invalidation of
the ATF’s longstanding rule. Depending on the extent of Petitioners’ argument, this Court’s
ruling, and the ATF’s decision, Applicants could be exposed to criminal liability based on
continued performance of previously legal activities; could be forced to disclose the existence of
certain constitutionally protected property to the federal government; and would be prohibited
from engaging in otherwise lawful and constitutionally protected activities, including but not
limited to the direct purchase of Non-Firearm Objects and, potentially, the unregulated
manufacture of those objects into firearms. Additionally, Applicant 80% Arms and those similarly
situated would be forced to comply with substantial additional legal and regulatory burdens, not
only causing significant financial stress but potentially putting them out of business.
Furthermore, because adjudication of this case may impact certain Non-Firearm Objects or
firearms in Applicants’, their customers’, and their members’ possession, Applicants’
constitutionally protected right to keep and bear arms may be impaired. Applicants have produced,
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sold, purchased, and currently possess Non-Firearm Objects, and would continue to engage in
those lawful practices in the future. In addition, Applicants, their customers, and their members
have and possess individually manufactured firearms from Non-Firearm Objects for personal use.
All of this has been in reliance on years of ATF precedent. If this Court were to reverse the ATF’s
determination regarding Non-Firearm Objects, depending on the extent of this Court’s ruling and
the ATF’s decision, Applicants’ currently constitutionally protected, lawful practices will be
adversely affected, and their Second Amendment protected rights could be unconstitutionally
impaired.
Thus, the third element for intervention as of right is met.
D.

Existing Parties Will Not Adequately Represent Applicants’ Interests

Applicants’ interests are not adequately represented by the ATF, which does not speak
directly for individual owners and purchasers of Non-Firearm Objects, for businesses engaged in
the production or sale of the same, nor for organizations seeking to preserve and restore
individuals’ constitutionally protected rights—including the individual right to manufacture arms
for the lawful purpose of, inter alia, self-defense.
The final prong in determining whether a court should grant a motion to intervene as of
right is whether the applicant “has an interest not adequately represented by the other parties.”
Pitney Bowers, 25 F.3d at 70. “[T]he burden to demonstrate inadequacy of representation is
generally speaking ‘minimal.’” Butler, Fitzgerald & Potter v. Sequa Corp., 250 F.3d 171, 179 (2d
Cir. 2001) (quoting Tribovich v. United Mine Workers, 404 U.S. 528, 538 n.10 (1972)).
Here, because the ATF is litigating on behalf of the general public, it is obligated to
consider a wide spectrum of views, many of which may conflict with the particular interests of
Applicants and their customers. See Forest Conservation Council v. U.S. Forest Serv., 66 F.3d
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1489, 1494 (9th Cir. 1995), abrogated on separate grounds by Wilderness Soc’y v. U.S. Forest
Service, 630 F.3d 1173, 1177–80 (9th Cir. 2011) (the government will not adequately represent
petitioners when petitioners seek to raise issues broader than the scope of the government’s
argument) (citing Sierra Club v. Espy, 18 F.3d 1202, 1208 (5th Cir. 1994)). Representation is
inadequate when a proposed intervenor would be damaged by the adjudication of its interest, but
the agency being sued would not. See S.E.C. v. Everest Management Corp., 475 F.2d 1236, 1239
(2d Cir. 1972) (S.E.C. inadequately represents an intervenor who seeks damages).
Applicants seek to protect and defend their, their customers’, and their members’ right to
produce, sell, purchase, and possess Non-Firearm Objects; their Second Amendment protected
rights; and their justifiable reliance on the ATF’s long held legal position. By contrast, the ATF’s
interest in this suit is limited to defending the legitimacy of its rulemaking process and enforcement
orders. Petitioners’ arguments encapsulate issues and narratives outside the ATF’s narrow focus
on its classification of Non-Firearm Objects, which issues and narratives can and will be addressed
by Applicants. Moreover, because the ATF must consider a wide spectrum of views, at least some
of their interests in the suit will necessarily differ from Applicants’ interest in continuing their
currently lawful individual activities and business practices. When, like here, a party has private
interests, as opposed to the government’s public interests, this difference is sufficient to warrant
intervention. Sierra Club, 18 F.3d at 1208; Fresno County v. Andrus, 622 F.2d 436, 438–39 (9th
Cir. 1980). Thus, Applicants’ interests are not adequately represented by the existing parties.
Further, where “there is a likelihood that the property owners will make a more vigorous
presentation of the economic side of the argument than would the governmental defendants,” the
government defendants fail to adequately represent the proposed intervenor’s interests. Town of
North Hempstead v. Vill. of North Hills, 80 F.R.D. 714, 717 (E.D.N.Y. 1978) (quoting N.Y. Pub.

17

A039

Case
21-191, Document Document
34, 04/22/2021,
3084345,
Page43
of 23
108of 25
Case
1:20-cv-06885-GHW
44 Filed
11/12/20
Page

Int. Rsch. Grp., Inc., 516 F.2d 350, 352 (2d Cir. 1975)). In Town of North Hempstead, the court
granted intervention to preserve the economic interests of the intervenors because the village did
not share “real and immediate economic interests of the proposed intervenors.” 80 F.R.D. at 717.
Here, Defendants will not adequately represent or protect Applicants’ economic interests.
As fully demonstrated above, the outcome of this litigation could have a substantial monetary
effect on Applicant 80% Arms business practice, as well as the individual practices of other
Applicants and their members. The ATF does not share the same real and immediate economic
interests of Applicants and has no duty, nor reason, to protect Applicants’ economic interests.
Applicants could be required to cease lawful practices, report the existence of constitutionally
protected property to the federal government, or even lose their businesses, but the ATF only seeks
to uphold its determination as to Non-Firearm Objects. Accordingly, Applicants interests are not
sufficiently represented.
Overall, Applicants more than satisfy the Second Circuit’s four-part test and this Court
should grant Applicants intervention as of right pursuant to Rule 24(a).
IV.

ALTERNATIVELY, THIS COURT
PERMISSIVE INTERVENTION

SHOULD

GRANT

APPLICANTS

Federal Rule of Civil Procedure 24(b) governs permissive intervention and provides:
On timely motion, the court may permit anyone to intervene who . . . has a claim
or defense that shares with the main action a common question of law or fact. . .. In
exercising its discretion, the court must consider whether the intervention will
unduly delay or prejudice the adjudication of the original parties’ rights.
Fed. R. Civ. P. 24(b)(1), (b)(3). Courts have broad discretion under Rule 24(b). Scalia, No. 20cv-01689-GHW, 2020 WL 3498755 at *4. “In deciding whether to permit intervention under Rule
24(b), courts generally consider the same factors that are relevant as of right under Rule 24(a)(2).”
Olin Corporation v. Lamorak Insurance Company, 325 F.R.D. 85, 87 (S.D.N.Y. 2018) (citing
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Peterson v. Islamic Republic of Iran, 290 F.R.D. 54, 57 (S.D.N.Y. 2013)). Rule 24(b), however,
“plainly dispenses with any requirement that the intervenor shall have a direct personal or
pecuniary interest in the subject of the litigation.” Sec. & Exch. Comm’n v. U.S. Realty &
Improvement Co., 310 U.S. 434, 459 (1940).
In this case, Applicants have defenses to the claims asserted by Petitioners and to the relief
being sought, which is a challenge to the ATF’s determination that Non-Firearm Objects are not
firearms pursuant to the GCA, upon which Applicants, their customers, and their members have
relied.
“[T]he guiding principal in deciding whether to whether to grant permissive intervention
is whether the intervention will unduly delay or prejudice the adjudication of the rights of the
original parties.” Olin Corp., 325 F.R.D. at 87. In this case, there would be neither prejudice nor
undue delay. Moreover, as demonstrated supra, Applicants have had a short window to ensure
their substantial interests are protected in this case and have endeavored to move as quickly as
possible, despite the accelerated schedule, and will agree to abide by the existing briefing schedule
to avoid prejudice to the parties and any unnecessary expenditure of this Court’s resources.
Further, Applicants have demonstrated their interests, a legal position they seek to advance, a
probable relation to the case, that their interests are not adequately represented, and that
intervention will not burden other parties. See supra, Argument, Section I. Thus, at a minimum,
this Court should grant Applicants permissive intervention because Applicants’ defenses to the
claims asserted by Petitioners raise common questions of fact and law.
CONCLUSION
For the foregoing reasons, Applicants respectfully request that this Court grant them
intervention as of right pursuant to Federal Rule of Civil Procedure 24(a)(2). In the alternative,
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Applicants requests this Court exercise its discretion and grant permissive intervention pursuant
to Federal Rule of Civil Procedure 24(b).

DATED this 12th day of November, 2020.
Respectfully Submitted,

/s/ David D. Jensen
David D. Jensen
David Jensen PLLC
33 Henry Street
Beacon, New York 12508
(212) 380-6615
david@djensenpllc.com
Cody J. Wisniewski*
*Pro Hac Vice application forthcoming
MOUNTAIN STATES LEGAL FOUNDATION
2596 South Lewis Way
Lakewood, Colorado 80227
Telephone: (303) 292-2021
Facsimile: (303) 292-1980
cody@mslegal.org
Attorneys for Applicants in Intervention
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Cody J. Wisniewski*
*Pro Hac Vice application forthcoming
MOUNTAIN STATES LEGAL FOUNDATION
2596 S. Lewis Way
Lakewood, CO 80227
Telephone: (303) 292-2021
Facsimile: (303) 292-1980
cody@mslegal.org
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
CITY OF SYRACUSE, NY; CITY OF SAN
JOSE, CA; CITY OF CHICAGO, IL; CITY OF
COLUMBIA, SC; EVERYTOWN FOR GUN
SAFETY ACTION FUND; and EVERYTOWN
FOR GUN SAFETY SUPPORT FUND,

1:20-cv-06885-GHW
DECLARATION OF
FREDERICK BARTON

Petitioners,
v.
BUREAU OF ALCOHOL, TOBACCO,
FIREARMS AND EXPLOSIVES; REGINA
LOMBARDO, in her official capacity as Acting
Deputy Director of Bureau of Alcohol, Tobacco
Firearms and Explosives; UNITED STATES
DEPARTMENT OF JUSTICE; and WILLIAM
BARR, in his official capacity as ATTORNEY
GENERAL, U.S. Department of Justice,
Defendants,
and
ZACHARY FORT; FREDERICK BARTON;
BLACKHAWK MANUFACTURING GROUP,
INC.; and FIREARMS POLICY COALITION,
INC.,
Applicants in Intervention.

I, Frederick Barton, declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that
the following statements are true and correct to the best of my knowledge:
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1.

I am over 18 years of age, competent to testify, and have personal knowledge of

the matters stated herein.
2.

I am an individual residing in the state of Colorado. I am a law-abiding citizen who

owns and possesses constitutionally protected arms for the lawful purpose, inter alia, of selfdefense. I am not prohibited from purchasing firearms by any federal or state law.
3.

I am a member of Firearms Policy Coalition, Inc.

4.

I have purchased a Non-Firearm Object and had it shipped directly to my residence,

not to a Federal Firearms Licensee. I did not undergo a federal background check as part of my
purchase.
5.

I will continue to purchase Non-Firearm Objects in the future, should the practice

remain legal and as long as I can continue to have them shipped to my residence, not to a Federal
Firearms License holder, and do not need to undergo a federal background check.
6.

I have a legal right to be able to purchase Non-Firearm Objects, manufacturing jigs,

and other firearm manufacturing tools, as well as to individually manufacture firearms for personal
use.
7.

I have been and continue to be affected by legislation and regulations that impact

my individual right to keep and bear arms, including the Petitioners’ attempt to force the Bureau
of Alcohol, Tobacco, Firearms and Explosives (“ATF”) to prohibit, or further regulate, NonFirearm Objects.
8.

I will be directly and negatively impacted should the Court hold in Petitioners’

favor. Depending on the extent of the Court’s ruling and the ATF’s decision, I could be exposed
to criminal liability based for continuing my previously legal activities, could be forced to disclose
the existence of certain constitutionally protected property to the federal government, and would
be prohibited from engaging in otherwise lawful and constitutionally protected activities, including
but not limited to the purchase of Non-Firearm Objects without involvement of a Federal Firearms
Licensee or need for a federal background check.
9.

If the ATF’s determination that Non-Firearm Objects do not constitute “firearms”

under the definition established in the Gun Control Act of 1968 is upheld, I may continue to rely
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on longstanding agency precedent and may continue to purchase Non-Firearm Objects without
involvement of a Federal Firearms Licensee or need for a federal background check.
10.

My interests are not adequately represented by any parties present in the suit due to

my specific interest in protecting and advancing my individual right to purchase and possess NonFirearm Objects and individually manufacture those items into personal use firearms. The ATF
sets and defends policy for the entire nation and must consider certain strategic decisions for the
administration. The ATF does not specifically advocate for my interests as an individual purchaser
of Non-Firearm Objects and I will present distinct and important arguments to this Court.

DATED this 11th day of November, 2020.

Frederick Barton
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MOUNTAIN STATES LEGAL FOUNDATION
2596 S. Lewis Way
Lakewood, CO 80227
Telephone: (303) 292-2021
Facsimile: (303) 292-1980
cody@mslegal.org
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
CITY OF SYRACUSE, NY; CITY OF SAN
JOSE, CA; CITY OF CHICAGO, IL; CITY OF
COLUMBIA, SC; EVERYTOWN FOR GUN
SAFETY ACTION FUND; and EVERYTOWN
FOR GUN SAFETY SUPPORT FUND,

1:20-cv-06885-GHW
DECLARATION OF
BRANDON COMBS

Petitioners,
v.
BUREAU OF ALCOHOL, TOBACCO,
FIREARMS AND EXPLOSIVES; REGINA
LOMBARDO, in her official capacity as Acting
Deputy Director of Bureau of Alcohol, Tobacco
Firearms and Explosives; UNITED STATES
DEPARTMENT OF JUSTICE; and WILLIAM
BARR, in his official capacity as ATTORNEY
GENERAL, U.S. Department of Justice,
Defendants,
and
ZACHARY FORT; FREDERICK BARTON;
BLACKHAWK MANUFACTURING GROUP,
INC.; and FIREARMS POLICY COALITION,
INC.,
Applicants in Intervention.

I, Brandon Combs, declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the
following statements are true and correct to the best of my knowledge:
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1.

I am the President of Firearms Policy Coalition, Inc. (“FPC”). I am over 18 years

of age, competent to testify, and, based upon my involvement with FPC, have personal knowledge
of the matters stated herein.
2.

I have held the position of President of FPC since FPC was founded in 2014. As

President, I am duly authorized to act on behalf of the organization.
3.

As President, I oversee and often participate directly in FPC’s review of and

commentary on issues affecting members, communications informing members of issues affecting
them, and process for evaluating involvement in litigation.
4.

Applicant FPC is a tax-exempt nonprofit organization under section 501(c)(4) of

the Internal Revenue Code, incorporated under the laws of Delaware, with a place of business in
Sacramento, California.
5.

FPC’s purpose is to advocate for individual liberties, restoring freedom, and

important constitutionally protected rights—especially those protected under the First, Second,
Fifth, and Fourteenth Amendments—sound public policy, and related issues. FPC further helps
individuals throughout the United States by protecting, defending, and advancing the means and
methods by which the People of the United States may exercise their right to keep and bear arms.
This includes, but is not limited to, the acquisition, construction, collection, transportation,
exhibition, carry, care, use, and disposition of arms for all lawful purposes.
6.

FPC accomplishes its mission, serves its members, and serves the public through

legislative advocacy, grassroots advocacy, litigation and legal efforts, criminal defense of
individuals prosecuted under unconstitutional laws, research, education, outreach, and other
programs.
7.

FPC seeks to participate in this action on behalf of itself and its members across the

United States.
8.

FPC’s membership includes numerous individuals and businesses who are

impacted by laws intended to regulate the purchase, possession, production, and sale of the NonFirearm Objects at issue in this litigation.
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9.

FPC itself, and some of its officers and directors, own and possess various examples

of the Non-Firearm Objects at issue in this litigation, and FPC, and some of its officers and
directors are thereby impacted by laws intended to regulate the purchase, possession, production,
and sale of the Non-Firearm Objects at issue in this litigation.
10.

FPC owns1 and uses Non-Firearm Objects such as those at issue in this litigation

for lawful purposes including education, especially in testimony during public hearings on
legislation and regulations about the definition of a “firearm,” to help show the absurdity,
irrationality, and burden of laws that would treat Non-Firearm Objects as firearms. See, e.g.,
Firearms Policy Coalition, March 1, 2016 hearing of the California State Assembly Public Safety
Committee regarding Assembly Bill 1673 (2015–16 Reg. Sess.), YOUTUBE (Mar. 2, 2016),
https://www.youtube.com/watch?v=plFX_DoHmlg (wherein one of FPC’s registered lobbyists,
Craig DeLuz, addresses the impact of AB 1673, which would have had the same effect as
Petitioners herein seek to accomplish by forcing the Bureau of Alcohol, Tobacco, Firearms and
Explosives (“ATF”) to prohibit, or further regulate, Non-Firearm Objects).
11.

If the Non-Firearm Objects are treated as firearms, it will be virtually impossible to

use them to educate and inform legislators, regulators, members of the media, and the public on
matters of great importance, including matters which affect their rights and duties under the laws,
because of the onerous severity of criminal laws that apply to firearms, as well as the patchwork
of different federal, state, and local laws regarding firearms and their possession, transport, and
transfer, among other restrictions.
12.

FPC and its members have been and continue to be affected by legislation and

regulations that impact the individual right to bear arms, including the Petitioners’ attempt to force
the ATF to prohibit, or further regulate, Non-Firearm Objects.
13.

FPC and its numerous members would be directly and negatively impacted should

the Court hold in Petitioners’ favor. Depending on the extent of the Court’s ruling and the ATF’s
decision, FPC and its members could be exposed to criminal liability based on their previously

1

FPC owns, for example, one (1) Polymer80 Rhino RL556v3, one (1) Polymer80 PF940Cv1, one (1)
Polymer80 PF940v2, one (1) 80% Arms Raw Billet AR-15 80% Lower Receiver, and one (1) 80% Arms GST-9.
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legal activities, could be forced to disclose the existence of certain constitutionally protected
property to the federal government, and would be prohibited from engaging in otherwise lawful
and constitutionally protected activities, including but not limited to the purchase of Non-Firearm
Objects without involvement of a Federal Firearms Licensee or need for a federal background
check.
14.

If the ATF’s determination that Non-Firearm Objects are not “firearms” under the

definition established in the Gun Control Act of 1968 is upheld, FPC and its members may
continue to rely on longstanding agency precedent, may continue to produce, buy, and sell NonFirearm Objects without involvement of a Federal Firearms Licensee or need for a federal
background check.
15.

Alternatively, if the ATF’s determination that Non-Firearm Objects are not

“firearms” is reversed, FPC and a significant number of FPC’s members may be made guilty of
felonies punishable by fines and up to five years in prison by continuing to engage in currently
lawful activities—which would result in numerous downstream effects, including but not limited
to the loss of their ability to possess firearms in the future. 18 U.S.C. §§ 922(k), 924(a)(2). These
law-abiding citizens may be subject to seizure of any non-compliant firearm they possess. 18
U.S.C. § 924(d). Additionally, FPC’s members may be chilled from engaging in the statutorily
and constitutionally protected, long-standing American tradition of individual firearm manufacture
for personal use.
16.

FPC and its members are not adequately represented by any parties present in the

suit due to FPC’s specific interest in protecting and advancing the interests of its individual and
business members, who are directly impacted by the ATF’s classification of Non-Firearm Objects.
The ATF sets and defends policy for the entire nation, and also must take into account certain
strategic decisions for the administration. The ATF does not specifically advocate for the interests
of FPC and members, who will present distinct and important arguments to this Court.
//
//
//
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DATED this 10th day of November, 2020.

Brandon Combs
President
Firearms Policy Coalition, Inc.
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Cody J. Wisniewski*
*Pro Hae Vice application forthcoming
MOUNTAIN STATES LEGAL FOUNDATION

2596 S. Lewis Way
Lakewood, CO 80227
Telephone: (303) 292-2021
Facsimile: (303) 292-1980
cody@mslegal.org

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
CITY OF SYRACUSE, NY; CITY OF SAN
JOSE, CA; CITY OF CHICAGO, IL; CITY OF
COLUMBIA, SC; EVERYTOWN FOR GUN
SAFETY ACTION FUND; and EVERYTOWN
FOR GUN SAFETY SUPPORT FUND,
Petitioners,

1 :20-cv-06885-GHW
DECLARATION OF
ZACHARY FORT

V.

BUREAU OF ALCOHOL, TOBACCO,
FIREARMS AND EXPLOSIVES; REGINA
LOMBARDO, in her official capacity as Acting
Deputy Director of Bureau of Alcohol, Tobacco
Firearms and Explosives; UNITED STATES
DEPARTMENT OF JUSTICE; and WILLIAM
BARR, in his official capacity as ATTORNEY
GENERAL, U.S. Department of Justice,
Defendants,
and
ZACHARY FORT; FREDERICK BARTON;
BLACKHAWK MANUFACTURING GROUP,
INC.; and FIREARMS POLICY COALITION,
INC.,
Applicants in Intervention.

I, Zachary Fort, declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the
following statements are true and correct to the best of my knowledge:
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1.

I am over 18 years of age, competent to testify, and have personal knowledge of

the matters stated herein.
2.

I am an individual residing in the state of New Mexico. I am a law-abiding

citizen who owns and possesses constitutionally protected arms for the lawful purpose, inter alia,
of self-defense. I am not prohibited from purchasing firearms by any federal or state law.
3.

I am a member of Firearms Policy Coalition, Inc.

4.

I have purchased a Non-Firearm Object without need for a Federal Firearms

Licensee. I did not undergo a federal background check as part of my purchase.

I have

individually manufactured a Non-Firearm Object into a firearm for personal use, using my own
knowledge and expertise.
5.

I will continue to purchase Non-Firearm Objects in the future, should the practice

remain legal and as long as I can continue to do so without involvement of a Federal Firearms
Licensee or need for a federal background check.

I will also continue to individually

manufacture those Non-Firearm Objects into firearms for personal use, using my own knowledge
and expertise.
6.

I have a legal right to be able to purchase Non-Firearm Objects, manufacturing

jigs, and other firearm manufacturing tools.
7.

I have been and continue to be affected by legislation and regulations that impact

my individual right to keep and bear arms, including the Petitioners' attempt to force the Bureau
of Alcohol, Tobacco, Firearms and Explosives ("ATF") to prohibit, or further regulate, Non
Firearm Objects.
8.

I will be directly and negatively impacted should the Court hold in Petitioners'

favor. Depending on the extent of the Court's ruling and the ATF's decision, I could be exposed
to criminal liability based for continuing my previously legal activities, could be forced to
disclose the existence of certain constitutionally protected property to the federal government,
and would be prohibited from engaging in otherwise lawful and constitutionally protected
activities, including but not limited to the purchase of Non-Firearm Objects without involvement
of a Federal Firearms Licensee or need for a federal background check.

2

A052

Case
21-191, Document 34,
04/22/2021,
3084345,
Page56
of 108
Case
1:20-cv-06885-GHW
Document
47 Filed
11/12/20
Page
3 of 3

9.

If the ATF's determination that Non-Firearm Objects do not constitute "firearms"

under the definition established in the Gun Control Act of 1968 is upheld, I may continue to rely
on longstanding agency precedent and may continue to purchase Non-Firearm Objects without
involvement of a Federal Firearms Licensee or need for a federal background check.
10.

My interests are not adequately represented by any parties present in the suit due

to my specific interest in protecting and advancing my individual right to purchase and possess
Non-Firearm Objects and individually manufacture those items into personal use firearms. The
ATF sets and defends policy for the entire nation and must consider certain strategic decisions
for the administration. The ATF does not specifically advocate for my interests as an individual
purchaser of Non-Firearm Objects and I will present distinct and important arguments to this
Court.
DATED this !_!_th day of November, 2020.
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Cody J. Wisniewski*
*Pro Hac Vice application forthcoming
MOUNTAIN STATES LEGAL FOUNDATION
2596 S. Lewis Way
Lakewood, CO 80227
Telephone: (303) 292-2021
Facsimile: (303) 292-1980
cody@mslegal.org
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
CITY OF SYRACUSE, NY; CITY OF SAN
JOSE, CA; CITY OF CHICAGO, IL; CITY OF
COLUMBIA, SC; EVERYTOWN FOR GUN
SAFETY ACTION FUND; and EVERYTOWN
FOR GUN SAFETY SUPPORT FUND,

1:20-cv-06885-GHW
DECLARATION OF
TILDEN SMITH

Petitioners,
v.
BUREAU OF ALCOHOL, TOBACCO,
FIREARMS AND EXPLOSIVES; REGINA
LOMBARDO, in her official capacity as Acting
Deputy Director of Bureau of Alcohol, Tobacco
Firearms and Explosives; UNITED STATES
DEPARTMENT OF JUSTICE; and WILLIAM
BARR, in his official capacity as ATTORNEY
GENERAL, U.S. Department of Justice,
Defendants,
and
ZACHARY FORT; FREDERICK BARTON;
BLACKHAWK MANUFACTURING GROUP,
INC.; and FIREARMS POLICY COALITION,
INC.,
Applicants in Intervention.

I, Tilden Smith, declare under penalty of perjury, pursuant to 28 U.S.C. § 1746, that the
following statements are true and correct to the best of my knowledge:
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1.

I am the Chairman of BlackHawk Manufacturing Group, Inc., d/b/a 80% Arms

(“80% Arms”). I am over 18 years of age, competent to testify, and, based upon my involvement
with 80% Arms, have personal knowledge of the matters stated herein.
2.

I held the position of President of 80% Arms for 7 years and am now Chairman.

As Chairman, I oversee 80% Arms’ management and operation.
3.

80% Arms has authorized me to submit this declaration on its behalf.

4.

80% Arms is a corporation formed and in good standing with the state of California

with its principle place of business in Garden Grove, California. 80% Arms was formed in 2013
and currently has customers in all 50 states.
5.

80% Arms is a producer and seller of Non-Firearm Objects, manufacturing jigs,

and other firearm manufacturing tools. 80% Arms sells products to customers across the United
States, including within the state of New York.
6.

80% Arms has expended and diverted resources in furtherance of the legal

production, sale, and distribution of its products that will be adversely and directly harmed if this
Court were to grant Petitioners the relief they seek.
7.

80% Arms’ customers have a legal right to be able to purchase Non-Firearm

Objects, manufacturing jigs, and other firearm manufacturing tools.
8.

80% Arms also represents the interests of its customers, who are too numerous to

conveniently intervene in this matter and who, due to the nature of the property in question, are
chilled from coming forward to represent their own interests, due to the degrading and vitriolic
abuse they may suffer for exercising their constitutionally protected rights.
9.

80% Arms and its customers have been and continue to be affected by legislation

and regulations that impact the individual right to bear arms, including the Petitioners’ attempt to
force the Bureau of Alcohol, Tobacco, Firearms and Explosives (“ATF”) to prohibit, or further
regulate, Non-Firearm Objects.
10.

80% Arms and its customers will be directly and negatively impacted should the

Court hold in Petitioners’ favor. 80% Arms’ business practice will be severely and negatively
impacted if it cannot continue to sell Non-Firearm Objects directly to its customers, without

2
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involvement of a Federal Firearms Licensee or need for a federal background check. Additionally,
depending on the extent of the Court’s ruling and the ATF’s decision, 80% Arms’ customers could
be exposed to criminal liability for continuing their previously legal activities, could be forced to
disclose the existence of certain constitutionally protected property to the federal government, and
would be prohibited from engaging in otherwise lawful and constitutionally protected activities,
including but not limited to the purchase of Non-Firearm Objects without involvement of a Federal
Firearms Licensee or need for a federal background check.
11.

If the ATF’s determination that Non-Firearm Objects do not constitute “firearms”

under the definition established in the Gun Control Act of 1968 is upheld, 80% Arms and its
customers may continue to rely on longstanding agency precedent and may continue to produce,
sell, and buy Non-Firearm Objects without involvement of a Federal Firearms Licensee or need
for a federal background check.
12.

Alternatively, if the ATF’s determination that Non-Firearm Objects do not

constitute “firearms” under the definition established in the Gun Control Act of 1968 is reversed,
a significant number of 80% Arms’ customers may be made guilty of felonies punishable by fines
and up to five years in prison by continuing to engage in currently lawful activities—which would
result in numerous downstream effects, including but not limited to the loss of their ability to
possess firearms in the future. 18 U.S.C. §§ 922(k), 924(a)(2). These law-abiding citizens may be
subject to seizure of any non-compliant firearm they possess. 18 U.S.C. § 924(d). Additionally,
80% Arms’ customers may be chilled from engaging in the statutorily and constitutionally
protected, long-standing American tradition of individual firearm manufacture for personal use.
13.

80% Arms and its customers are not adequately represented by any parties present

in the suit due to 80% Arms’ specific interest in protecting and advancing the interests of its
business and its customers, who are directly impacted by the ATF’s classification of certain NonFirearm Objects. The ATF sets and defends policy for the entire nation, and also must take into
account certain strategic decisions for the administration. The ATF does not specifically advocate
for the interests of the 80% Arms’ industry, nor the customers of that industry, who will present
distinct and important arguments to this Court.
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DATED this 6th day of November, 2020.

Tilden Smith
Chairman
BlackHawk Manufacturing Group, Inc.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
-------------------------------------- X
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:
:
:
Plaintiffs,
:
:
v.
:
:
BUREAU OF ALCOHOL, TOBACCO,
:
FIREARMS AND EXPLOSIVES, REGINA
:
LOMBARDO, in her official capacity as Acting
:
Director of the Bureau of Alcohol, Tobacco,
:
Firearms, and Explosives, UNITED STATES
:
DEPARTMENT OF JUSTICE, and WILLIAM
:
BARR, in his official capacity as ATTORNEY
:
GENERAL, U.S. Department of Justice,
:
:
Defendants.
:
CITY OF SYRACUSE, NY, CITY OF SAN
JOSE, CA, CITY OF CHICAGO, IL, CITY OF
COLUMBIA, SC, EVERYTOWN FOR GUN
SAFETY ACTION FUND and EVERYTOWN
FOR GUN SAFETY SUPPORT FUND,

No. 1:20-cv-06885-GHW

-------------------------------------- X

PLAINTIFFS’ MEMORANDUM OF LAW
IN OPPOSITION TO MOTION TO INTERVENE AS DEFENDANT BY
ZACHARY FORT; FREDERICK BARTON; BLACKHAWK MANUFACTURING
GROUP, INC; AND FIREARMS POLICY COALITION, INC.
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Plaintiffs respectfully submit this memorandum of law in opposition to the Motion to
Intervene submitted by Zachary Fort; Frederick Barton; Blackhawk Manufacturing Group, Inc.;
and Firearm Policy Coalition, Inc. (“Proposed Intervenors”), pursuant to Federal Rule of Civil
Procedure 24(a)(2) or 24(b) (ECF No. 43) (“Motion”).
INTRODUCTION
The Court should deny Proposed Intervenors’ Motion.

Proposed Intervenors’

Memorandum of Law (ECF No. 44) (“Memo”) does not establish that intervention as a matter of
right or permissive intervention is warranted here.
Plaintiffs challenge under the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701–
06, an interpretive rule issued by the United States Bureau of Alcohol, Tobacco, Firearms and
Explosives (“ATF”), three letter determinations issued by ATF to Polymer80, Inc., and ATF’s
failure to respond to Plaintiffs’ petition for rulemaking. Plaintiffs allege that ATF’s interpretive
rule and the letter determinations (“ATF actions”), which disclaim ATF’s authority to regulate
certain unfinished firearm frames and receivers (“‘ghost gun’ components”), are all based on a
flawed and erroneous interpretation and application of the Gun Control Act’s (“GCA”), 18 U.S.C.
§§ 921–28, definition of “firearm” and all fail to provide, as required by the APA, reasoned
explanations to support their conclusions. Compl. ¶¶ 174, 183, 189, 195 (ECF No. 1). Plaintiffs
further allege that ATF’s delay in responding to the petition for rulemaking, which asks ATF to
reconsider its current interpretation of “firearm,” is unreasonable as a matter of law given the
public safety crisis attributable to the proliferation of the ghost gun components and kits that ATF
currently allows to be purchased and assembled into operable firearms without any regulation. Id.
¶ 205. Accordingly, Plaintiffs have asked the Court to vacate ATF’s actions, and to compel ATF
to respond to the petition for rulemaking consistent with the APA’s and the GCA’s requirements.

1
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Regarding intervention as of right under Rule 24(a)(2), Proposed Intervenors have failed
to establish the requisite elements. Centrally, with respect to Proposed Intervenors’ asserted
interest in sustaining the ATF actions challenged by Plaintiffs, Proposed Intervenors have not
rebutted the strong presumption of adequate representation by the federal government in defending
ATF. Indeed, just this week, the government moved to dismiss a similar, later-filed lawsuit against
ATF in the Northern District of California, making clear its vigorous defense. 1 In addition to
seeking to uphold ATF’s current approach, however, Proposed Intervenors appear also to assert a
broader interest—that ATF’s regulation of “ghost gun” components would violate their claimed
Second Amendment rights. The purported rights Proposed Intervenors seek to assert—selling,
manufacturing, purchasing, and possessing firearms free of any government regulation
whatsoever—are not cognizable Second Amendment rights under binding precedent and thus
cannot serve as a basis for intervention. And even if such alleged rights were cognizable, the
Memo does not explain why Proposed Intervenors would be unable to protect those rights in a
separate or subsequent proceeding and thus why intervention is required here. For all and any of
these reasons, the Court should deny the Motion.
With respect to permissive intervention under Rule 24(b), the Court should not exercise its
discretion to allow intervention because Proposed Intervenors’ involvement as parties would
distract from the core issues presented by this case, thereby impeding the efficient resolution of
this matter. Proposed Intervenors’ Memo indicates their view that ATF’s regulation of ghost gun
components would violate the Second Amendment and even that ATF’s current (erroneous)
interpretation of the GCA is required by the Second Amendment. E.g., Memo at 3 (explaining
that they seek to “preserve their rights as protected by the Second Amendment”). Such an

1

See Dkt. 29, State of California v. ATF, No. 3:20-cv-06761-EMC (N.D. Cal., Nov. 30, 2020).

2
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argument is unrelated to the current dispute over whether the challenged ATF actions violate the
GCA and the APA. Moreover, were Petitioners’ view of the Second Amendment accepted, it
would have a sweeping effect on ATF’s and the City Plaintiffs’ authority to regulate firearms.
This case is not the place for such arguments, which, at most, can and should be made by Proposed
Intervenors through amicus filings.
ARGUMENT
I.

Proposed Intervenors are not entitled to intervene as a matter of right under Rule
24(a)(2).
Under Rule 24(a)(2), a proposed intervenor must (1) file a timely motion; (2) “assert[] an

interest relating to the property or transaction that is the subject of the action”; (3) demonstrate that
“without intervention, disposition of the action may, as a practical matter, impair or impede the
applicant’s ability to protect its interest”; and (4) show that its “interest is not adequately
represented by the other parties.” MasterCard Int’l Inc. v. Visa Int’l Serv. Ass’n, Inc., 471 F.3d
377, 389 (2d Cir. 2006). A ‘[f]ailure to satisfy any one of these four requirements is a sufficient
ground to deny the application.’” Floyd v. City of New York, 770 F.3d 1051, 1057 (2d Cir. 2014)
(quoting “R” Best Produce, Inc. v. Shulman-Rabin Mktg. Corp., 467 F.3d 238, 240 (2d Cir. 2006)).
“[T]he proposed intervenor bears the burden of demonstrating that it meets the requirements for
intervention.” Kamden-Ouaffo v. PepsiCo, Inc., 314 F.R.D. 130, 134 (S.D.N.Y. 2016).
Intervention as of right should be denied for three independent reasons. See Floyd, 770
F.3d at 1057. First, Proposed Intervenors fail to demonstrate, as they must, that the federal
government will not adequately defend the ATF actions challenged here. Second, to the extent
Proposed Intervenors seek to assert an interest beyond reliance on ATF’s current approach—e.g.,
a potential violation of Proposed Intervenors’ purported Second Amendment rights—that interest
is not cognizable under binding precedent. Third, even were cognizable Second Amendment rights

3
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implicated, the Court’s resolution of this action would not impede Proposed Intervenors from
enforcing those alleged rights in another proceeding, therefore rendering intervention unnecessary
to protect any such rights.
A.

Defendants adequately represent any cognizable interest that Proposed
Intervenors may have in the outcome of this litigation, precluding intervention
as of right.

To intervene as of right, Proposed Intervenors must show that their “interest is not
adequately represented by the other parties.” MasterCard, 471 F.3d at 389. This case is about
whether ATF acted in accordance with the GCA and the APA when it issued the 2015 interpretive
rule and the three Polymer80 letter determinations, as well as whether ATF has unreasonably
delayed in responding to Plaintiffs’ Petition. See Complaint Counts I–V. To the extent Proposed
Intervenors assert a reliance interest in ATF’s current approach 2—the only cognizable interest they
have identified—that interest is adequately represented by ATF, which “has a strong incentive to
make every colorable argument” that its conduct is lawful.

New York v. Scalia,

No. 1:20-CV-1689, 2020 WL 3498755, at * 3 (S.D.N.Y. June 29, 2020). Because Proposed
Intervenors are adequately represented by ATF, intervention as of right should be denied.
Where, as here, Proposed Intervenors and Defendants have the “same ultimate objective”
the Second Circuit “ha[s] demanded a more rigorous showing of inadequacy.” Butler, Fitzgerald
& Potter v. Sequa Corp., 250 F.3d 171, 179 (2d Cir. 2001). Specifically, when a proposed
intervenor and a current party share “an identity of interest,” the proposed intervenor “must rebut
the presumption of adequate representation by the party already in the action.” Id. at 179–80.
Proposed Intervenors have not and cannot do that here.

Proposed Intervenors argue that they “seek to defend their reliance interests in the ATF’s long-held precedent.”
Memo at 3. They also argue that “Applicant 80% Arms has significant financial interests in this matter” because
“Applicant 80% Arms is a producer and seller of the Non-Firearm Objects at issue here” and “[t]his lawsuit calls into
question Applicant 80% Arms’ continued ability to produce, sell, and distribute its products.” Id. at 13–14.
2

4
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Proposed Intervenors and Defendants both seek to uphold an ATF interpretive rule and
certain ATF determinations concerning whether unfinished frames and receivers are firearms
under the GCA. Proposed Intervenors thus bear the burden of establishing that Defendants’
representation will be inadequate. See New York v. U.S. Dep’t of Health and Human Servs., No.
19-CV-4676, 2019 WL 3531960, at *5 (S.D.N.Y. Aug. 2, 2019) (“N.Y. v. H.H.S.”) (proposed
intervenors failed to show their interests were not adequately represented by government agency
where intervenors and government agency “share the same goal: upholding the rule”); New York
v. Scalia, 2020 WL 3498755, at * 3 (same).
Proposed Intervenors’ burden is especially heavy because Defendants are government
agents. “The proponent of intervention must make a particularly strong showing of inadequacy in
a case where the government is acting as parens patriae.” United States v. City of N.Y., 198 F.3d
360, 367 (2d Cir. 1999) (citing United States v. Hooker Chems. & Plastics Corp., 749 F.2d 968,
985 (2d Cir. 1984)); see also 7C Charles Alan Wright & Arthur R. Miller, Federal Practice and
Procedure § 1909 (3d ed. 2007 & supp. 2019) (“The rare cases in which a member of the public is
allowed to intervene in an action in which the United States, or some other governmental agency,
represents the public interest are cases in which a very strong showing of inadequate representation
has been made.”). This heightened showing is required because there is “an assumption of
adequacy when the government is acting on behalf of a constituency that it represents.” N.Y. v.
H.H.S., 2019 WL 3531960, at *4 (citations omitted). Accordingly, “[i]n the absence of a very
compelling showing to the contrary, it will be presumed that a state adequately represents its
citizens when the applicants share the same interest.” Id.
Proposed Intervenors have not offered any evidence sufficient to rebut the presumption
that Defendants adequately represent Proposed Intervenors’ interests. Indeed, as noted above, the

5
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evidence is directly to the contrary—the government just this week moved to dismiss a similar
challenge to ATF’s actions, see supra n.1, and has given every indication it will defend this case
similarly. The presumption of adequate representation may be rebutted by “evidence of collusion,
adversity of interest, nonfeasance or incompetence” by the named party sharing the same interest.
Butler, 250 F.3d at 180. But, instead of offering such evidence, Proposed Intervenors simply argue
that ATF “does not speak directly” for Proposed Intervenors and is instead litigating “on behalf of
the general public.” Memo at 16. As discussed above, however, Second Circuit case law compels
the opposite conclusion—because ATF is litigating “on behalf of the general public,” its
representation is presumptively adequate. 3 Proposed Intervenors also have not suggested that
Defendants will argue for a construction that is “at odds with the one that the Proposed Intervenors
may articulate.” N.Y. v H.H.S., 2019 WL 3531960, at *6. To the contrary, Proposed Intervenors
admit that Defendants will defend ATF’s Rule. Memo at 17.
Proposed Intervenors also argue that they and ATF have different motives for litigating.
Specifically, Proposed Intervenors state they are seeking to protect “their, their customers’, and
their members’ right to produce sell, purchase and possess Non-Firearm Objects; their Second
Amendment protected rights; 4 and their justifiable reliance on the ATF’s long held legal position,”
whereas, according to Proposed Intervenors, ATF’s interest is limited to defending the “legitimacy
of its rulemaking process and enforcement orders.” Memo at 17. Additionally, Proposed

Proposed Intervenors cite Fifth and Ninth Circuit cases for the proposition that the government does not adequately
represent Proposed Intervenors’ interest because it is obligated to consider more views than just those of Proposed
Intervenors. Memo at 16–17 (citing Forest Conservation Council v. U.S. Forest Serv., 66 F.3d 1489, 1494 (9th Cir.
1995); Fresno County v. Andrus, 622 F.2d 436, 438-439 (9th Cir. 1980); Sierra Club v. Espy, 18 F.3d 1202, 1208 (5th
Cir. 1994)). But “[w]hatever persuasive value these cases may have in general, the Court must follow binding Second
Circuit law.” New York v. Scalia, 2020 WL 3498755, at *4.
4
See Sections I.B and I.C, infra, concerning the non-cognizability of Proposed Intervenors’ asserted Second
Amendment interests.
3

6
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Intervenors argue that Defendants are not motivated by the same economic interests that motivate
Proposed Intervenors. Id.
But even assuming differential motives, it does not follow that Defendants will not
vigorously litigate this case. To the contrary, a proposed intervenor “does not have an interest not
adequately represented by a party to a lawsuit simply because it has a motive to litigate that is
different from the motive of an existing party.” Nat. Res. Def. Council, Inc. v. N.Y. State Dep’t of
Envt’l. Conservation, 834 F.2d 60, 61–62 (2d Cir. 1987) (emphasis added). The question is
whether “the nature of [Proposed Intervenors’] economic interests is related to [a] colorable legal
defense[] that the public defendants would be less able to assert.” Id. at 62. Here, Proposed
Intervenors have identified no colorable legal defense that they would be able to assert, but that
Defendants would not. Accordingly, any difference in motive is inconsequential and Proposed
Intervenors have failed to establish, as they must, inadequate representation. 5
B.

Plaintiffs fail to assert a cognizable Second Amendment interest.

As just established, any cognizable economic or reliance interest held by Proposed
Intervenors is adequately represented by Defendants. Yet Proposed Intervenors also assert
throughout their Memo an interest in upholding their Second Amendment rights. As explained
below, as framed by Proposed Intervenors, the alleged Second Amendment interest is noncognizable and cannot support intervention in this matter.
The Second Circuit has “made it clear that, for an interest to be ‘cognizable’ under Rule
24, it must be ‘direct, substantial, and legally protectable.’” Floyd, 770 F.3d at 1060 (quoting
Proposed Intervenors cite Town of North Hempstead v. Village of North Hills, 80 F.R.D. 714, 717 (E.D.N.Y. 1978),
for the proposition that intervention is appropriate where a defendant does not share the “real and immediate economic
interests of the proposed intervenors.” Memo at 17–18. But Town of North Hempstead did not involve intervention
alongside a government defendant seeking to uphold its own regulation. Moreover, Town of North Hempstead relies
on New York Pub. Int. Res. Grp., Inc. v. Regents of Univ. of State of N.Y., 516 F.2d 350, 352 (2d Cir. 1975) (NYPIRG),
for the economic interests proposition, and this Court has already determined that NYPIRG does not control in the
context of a motion to intervene alongside government defendants. See Scalia, 2020 WL 3498755 at *4.
5
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Bridgeport Guardians, Inc. v. Delmonte, 602 F.3d 469, 473 (2d Cir. 2010)). “An interest that is
remote from the subject matter of the proceeding, or that is contingent upon the occurrence of a
sequence of events before it becomes colorable, will not satisfy the rule.” Wash. Elec. Co-op., Inc.
v. Mass. Mun. Wholesale Elec. Co., 922 F.2d 92, 97 (2d Cir. 1990) (citing H.L. Hayden Co. of
N.Y., Inc. v. Siemens Med. Sys., Inc., 797 F.2d 85, 88 (2d Cir. 1986)).
Although Proposed Intervenors assert some economic and reliance interests, discussed
supra, Proposed Intervenors make clear throughout their Memo a focus on vindicating claimed
rights under the Second Amendment. For instance, they argue at the outset that Plaintiffs’ position
that ATF is failing properly to regulate “ghost gun” components under the GCA “could create
felons out of millions of American for exercising their natural, inalienable, Second Amendment
protected rights.” Memo at 3 (emphasis added). The Memo is replete with similar statements
(emphasis added):
•

“Moreover, Applicants seek to defend their reliance interests in the ATF’s longheld precedent and preserve their rights as protected by the Second Amendment—
a position that the ATF will not adequately represent.” Id.

•

“Applicants and their customers and members have significant, protectable
interests in the production, sale, purchase, and possession of Non-Firearm Objects,
all of which directly implicate constitutionally and statutorily protected property
and/or activities.” Id. at 11.

•

“Applicants have a significant interest in ensuring they can continue to engage in
personal and business activities as they do now, without involvement of Federal
Firearms Licenses and federal background checks, which will, at a minimum,
further restrict Applicants’ ability to engage in lawful, constitutionally protected
conduct and significantly increase the cost of producing and purchasing NonFirearm Objects and manufacturing those items into ‘firearms’ as defined by the
GCA.” Id.

•

“The outcome of the instant litigation poses a direct and substantial threat to the
constitutionally and statutorily protected property rights of Applicants, their
customers, and their members.” Id. at 12.

8

A070

Case
21-191, Document Document
34, 04/22/2021,
3084345,
Page74
of 14
108of 22
Case
1:20-cv-06885-GHW
58 Filed
12/03/20
Page

•

“Moreover, Applicant 80% Arms seeks to represent the interests of its customers,
who are too numerous to conveniently intervene in this matter and who, due to the
nature of the property in question, are chilled from coming forward to represent
their own interests, due to the degrading and vitriolic abuse they may suffer for
exercising their constitutionally protected rights—including, but not limited to,
harassment, SWATing, and doxing.” Id. at 12–13.

•

“Applicants’, their customers’, and their members’ interests in the production, sale,
purchase, and possession of Non-Firearm Objects will be significantly impaired if
the Court grants Petitioners the relief they seek, as it would likely render illegal the
otherwise entirely lawful and constitutionally protected property, activities, and/or
business practices of Applicants, and of their customers and members.” Id. at 14.

•

“Depending on the extent of Petitioners’ argument, this Court’s ruling, and the
ATF’s decision, Applicants could be exposed to criminal liability based on
continued performance of previously legal activities; could be forced to disclose
the existence of certain constitutionally protected property to the federal
government; and would be prohibited from engaging in otherwise lawful and
constitutionally protected activities, including but not limited to the direct
purchase of Non-Firearm Objects and, potentially, the unregulated manufacture
of those objects into firearms.” Id. at 15.

•

“Furthermore, because adjudication of this case may impact certain Non-Firearm
Objects or firearms in Applicants’, their customers’, and their members’
possession, Applicants’ constitutionally protected right to keep and bear arms
may be impaired.” Id.

•

“If this Court were to reverse the ATF’s determination regarding Non-Firearm
Objects, depending on the extent of this Court’s ruling and the ATF’s decision,
Applicants’ currently constitutionally protected, lawful practices will be adversely
affected, and their Second Amendment protected rights could be
unconstitutionally impaired.” Id. at 16.

•

“Applicants’ interests are not adequately represented by the ATF, which does not
speak directly for individual owners and purchasers of Non-Firearm Objects, for
businesses engaged in the production or sale of the same, nor for organizations
seeking to preserve and restore individuals’ constitutionally protected rights—
including the individual right to manufacture arms for the lawful purpose of,
inter alia, self-defense.” Id.

•

“Applicants seek to protect and defend their, their customers’, and their members’
right to produce, sell, purchase, and possess Non-Firearm Objects; their Second
Amendment protected rights; and their justifiable reliance on the ATF’s long held
legal position.” Id. at 17.

9
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Proposed Intervenors, however, do not explain how or why the legal issues presented by
this case—centrally, the proper interpretation of the GCA’s definition of “firearm” and whether
ATF’s challenged actions violate the APA—threaten cognizable Second Amendment rights. Nor
can they. The potential inability to procure unregulated “ghost gun” components does not and
cannot violate the Second Amendment and therefore provides no cognizable Second Amendment
interest. For example, to the extent they seek the ability to procure firearms without submitting to
a federal background check, see, e.g., Memo at 4 (Proposed Intervenors Fort and Barton indicating
their desire to avoid federal background checks); see also id. at 6 n.4, 11, 12 (referencing Proposed
Intervenors’ desire to avoid background checks), no Court has ever held that there is such a right
under the Second Amendment—and Proposed Intervenors cite none. 6 Nor is there a Second
Amendment right to an unserialized gun. 7
Moreover, even if the regulation of “ghost gun” components somehow implicated a Second
Amendment right, there would be no viable Second Amendment claim because where, as here,
“adequate alternatives remain for law-abiding citizens to acquire a firearm for self-defense,” any
burden of the right is “not a substantial” one. United States v. Decastro, 682 F.3d 160, 168 (2d
Cir. 2012). For this reason, the Second Circuit has rejected Second Amendment challenges to, for
example: 18 U.S.C. § 922(a)(3), the provision of the GCA that “prohibits the transportation into
one’s state of residence of firearms acquired outside the state,” Decastro, 682 F.3d at 168; see 18

Second Amendment challenges to background checks have been rejected. See, e.g., Murphy v. Guerrero, No. 1:14CV00026, 2016 WL 5508998, at *8 (D.N. Mar. Sept. 28, 2016) (rejecting Second Amendment challenge to Northern
Mariana Islands law requiring licenses and background checks for all firearms purchases); Rocky Mountain Gun
Owners v. Hickenlooper, 371 P.3d 768, 776–77 (Colo. App. 2016) (rejecting challenge to Colorado law requiring
background checks for firearm sales and transfers based on findings that the law “does not infringe on individuals’
rights to keep and bear arms for a lawful purpose” and “does not implicate a fundamental right”); see also Libertarian
Pty. of Erie Cty. v. Cuomo, 970 F.3d 106, 127–28 (2d Cir. 2020) (rejecting challenge to a New York law that requires
a license, including a background check, to possess any handgun within the State).
7
See United States v. Marzzarella, 614 F.3d 85, 93–94, 101 (3d Cir. 2010) (upholding federal law prohibiting
possession of firearms with obliterated serial numbers, and expressly rejecting challenger’s argument that “the Second
Amendment must protect firearms without serial numbers”).
6

10
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U.S.C. § 922(a)(3); New York City’s handgun licensing fee, see Kwong v. Bloomberg, 723 F.3d
160, 167–69 (2d Cir. 2013); New York State’s concealed carry permit requirements, see Kachalsky
v. County of Westchester, 701 F.3d 81, 83–84 (2d Cir. 2012); and New York State’s prohibition of
assault weapons and large-capacity ammunition magazines, see New York State Rifle & Pistol
Ass’n v. Cuomo, 804 F.3d 242, 263–64 (2d Cir. 2015).
In light of this authority, there is no support (and Proposed Intervenors cite none) for their
generalized suggestion that ATF’s regulation of “ghost gun” components—were that the
consequence of the relief in this case—could violate their Second Amendment rights.
C.

Even assuming cognizable Second Amendment rights, Proposed Intervenors
can enforce such rights in a subsequent proceeding.

To intervene as of right, a proposed intervenor must demonstrate that their “claims and
interests . . . may be adversely affected at least by principles of stare decisis, arising out of the
final judgment to be entered in this case.” Oneida Indian Nation of Wis. v. New York, 732 F.2d
261, 265 (2d Cir. 1984) (citing NYPIRG, 516 F.2d at 352). Thus, intervention as of right is
inappropriate where there is no danger that an adverse decision “would preclude the intervenors
by res judicata or collateral estoppel from bringing their own challenge,” Cook v. Bates, 92 F.R.D.
119, 123 (S.D.N.Y. 1981), and the intervenors can “protect [their] interests by other means,” New
York News Inc. v. Newspaper & Mail Deliverers’ Union of New York, 139 F.R.D. 291, 293
(S.D.N.Y. 1991), aff’d sub nom. New York News, Inc. v. Kheel, 972 F.2d 482 (2d Cir. 1992).
Proposed Intervenors clearly fail to meet this requirement, even assuming a cognizable
Second Amendment interest. In this matter, Plaintiffs seek vacatur of ATF’s interpretive rule and
determination letters as inconsistent with the GCA and APA; they also seek an order directing
ATF to act on Plaintiffs’ rulemaking Petition consistent with the APA’s and the GCA’s
requirements. For their part, Proposed Intervenors appear to contend that the Second Amendment

11

A073

Case
21-191, Document Document
34, 04/22/2021,
3084345,
Page77
of 17
108of 22
Case
1:20-cv-06885-GHW
58 Filed
12/03/20
Page

constrains ATF’s regulation of ghost gun components—such that ATF treating such components
as “firearms” under the GCA (as Plaintiffs argue ATF must do) would violate the Second
Amendment. In other words, Proposed Intervenors appear to argue that ATF’s challenged actions
are required by the Second Amendment.
Beyond the fact that any such argument is completely lacking in merit or legal support, as
this Court has explained elsewhere, “[b]ecause the issue of what rules the Constitution requires is
not an issue the Court needs to reach to resolve the claims in the Complaint, no decision by this
Court would foreclose the movant’s argument that any other definition or procedural requirement
in [an ATF] Rule would be unconstitutional.” New York v. United States Department of Education,
No. 20-CV-4260, 2020 WL 3962110, at *3 (S.D.N.Y. July 10, 2020) (New York v. Department of
Education). New York v. Department of Education is directly instructive here. In that case, the
plaintiffs brought an APA challenge against a Department of Education Final Rule that “provide[d]
greater protections for individuals accused of sexual harassment.” Id. at *1. The Foundation for
Individual Rights in Education (FIRE), a non-profit organization that “works with college students
and faculty who are subjected to disciplinary proceedings for engaging in conduct protected by the
First Amendment,” sought to intervene. Id. at *2. In rejecting FIRE’s motion for intervention as
of right, the court noted that “FIRE seeks to uphold the Final Rule, not because it is valid under
the APA, but because the Final Rule’s new provisions . . . are allegedly required by the
Constitution.” Id. at *3. In short, because the plaintiffs’ “claims relate[d] solely to the validity of
the Final Rule under the APA,” FIRE’s constitutional interest would “not be ‘adversely affected
. . . by principles of stare decisis, arising out of the final judgment to be entered in this case.’” Id.
(citing Oneida Indian Nation, 732 F.2d at 265). FIRE was thus “at liberty to initiate litigation
alleging that the Final Rule [was] required by the Constitution, or in the event the Final Rule [was]

12
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held to be improper under the APA, alleging that the DOE’s former policies, if continued or
reinstated, are unconstitutional.” Id.
Here, the Court’s resolution of Plaintiffs’ challenge to ATF’s actions will not foreclose
Proposed Intervenors from asserting any purported Second Amendment Rights in a later
proceeding, even assuming the Court orders—as Plaintiffs seek—vacatur of certain ATF actions
and a requirement that ATF act on their Petition in accordance with the APA and the GCA.
Depending on ATF’s actions after that relief is granted, Proposed Intervenors may or may not
believe they have Second Amendment interests to advance in the future. But there is no need or
reason for them to do so now as intervenors in this matter, which involves whether ATF’s current
actions are compliant with the GCA and the APA—not whether other actions that ATF may take
pose a Second Amendment issue. In short, no resolution of this matter would prevent Proposed
Intervenors from later alleging that ATF’s actions, or the GCA itself, are unconstitutional.
II.

Permissive intervention under Rule 24(b) is unwarranted.
Permissive intervention should also be denied because, even assuming “a common

question of law or fact” between Proposed Intervenors’ interests and the case at hand, “intervention
will unduly delay or prejudice the adjudication of the original parties’ rights.” Fed. R. Civ. P.
24(b)(1)(B), (b)(3). First, although Proposed Intervenors make passing reference to the APA
claims that are the basis for this case, as shown above, their focus is elsewhere: they seek to expand
the scope of this litigation by inserting a Second Amendment issue concerning ATF’s potential
future actions, as opposed to the issues currently presented. Second, this proposed addition would
prejudice Plaintiffs.
A.

Proposed Intervenors seek to unduly expand the scope of this litigation.

As discussed above, Proposed Intervenors’ Memo and stated interests are minimally
directed at the APA issues at hand, instead focusing heavily on their asserted Second Amendment
13
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rights. Because inserting these non-cognizable, premature Second Amendment issues into this
APA case would radically (and needlessly) alter the scope of this litigation, the Court should not
exercise its discretion to permit intervention.
Where a plaintiff challenges an agency action solely because the agency has failed to
comply with the APA or an authorizing statute, a third party is typically not permitted to intervene
if its primary goal is to interject complicated, tangential Constitutional questions. For example, in
New York v. Department of Education, after concluding that FIRE could not intervene as of right,
see I.B., supra, the court held that similar considerations militated against permissive intervention.
“The addition of the movant’s arguments,” the court explained, “would complicate the analysis by
introducing new issues of law while not contributing to the development of the factual record
related to the current parties’ dispute.” New York v. Department of Education, 2020 WL 3962110,
at *4 (internal quotation omitted). FIRE’s “interests in arguing that the Final Rule must be upheld
because it [was] constitutionally required [was] a question that [was] extraneous to whether the
Final Rule [was] valid under the APA and that [was] unaffected by th[e] litigation.” Id. This
precise reasoning applies to Proposed Intervenors’ attempted intervention here.
Proposed Intervenors repeatedly indicate an interest in expanding the scope of this case to
include the adjudication of constitutional issues unrelated to Plaintiffs’ core statutory and APA
claims. See Memo at 3, 11, 12, 13, 14, 15, 16, 17 (references to alleged constitutional rights or
issues). For example, the Memo states that each Proposed Intervenors’ primary objective is
“protecting itself, its customers, and/or its members from a sudden reversal of long accepted
precedent that could create felons out of millions of American for exercising their natural,
inalienable, Second Amendment protected rights.” Memo at 3. But this case is not the proper
vehicle for Proposed Intervenors to challenge the constitutionality of the hypothesized regulation

14
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under the GCA, given that Plaintiffs’ current complaint challenges specific ATF actions as in
violation of the APA, with the requested relief vacatur and an order that further rulemaking be
consistent with the APA’s and GCA’s requirements.
In short, because the Memo reveals that permitting intervention will lead to the insertion
of irrelevant and distracting constitutional and other issues into this APA challenge, permissive
intervention should be denied.
B.

Permitting intervention would prejudice Plaintiffs.

Permissive intervention also should be denied because intervention will prejudice the rights
of Plaintiffs. See Fed. R. Civ. P. 24(b)(3). Specifically, the Memo makes plain that Proposed
Intervenors’ primary goal is to obtain a broad ruling that would cast doubt on the regulation of
unfinished frames and receivers and “ghost gun” kits (and, more broadly, a range of federal, state,
and local firearm regulations). A party should not be permitted to intervene where it seeks a broad
ruling that would affect rights not implicated by the underlying action.
In New York v. Department of Education, the court noted that, in addition to raising issues
“extraneous to whether the Final Rule is valid under the APA,” FIRE’s requested relief would
“raise questions as to the legality of various institutions’ policies pursuant to state and local laws,
which are not at issue in the complaint.” 2020 WL 3962110, at *4. “Arguing that the Constitution
affirmatively requires nothing less than the definitions and procedures of the Final Rules,” the
court explained, “differs significantly from deciding that the Final Rule is valid or invalid under
the APA; it is a step further even from an allegation that the old rules published by the DOE were
unconstitutional.” Id. Accordingly, allowing FIRE to intervene and to present these arguments
would have prejudiced the plaintiffs’ interests.
Likewise here, Proposed Intervenors advance an apparently broad theory of the Second
Amendment that would preclude the regulation of “ghost guns” or their components, and, more
15
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broadly, prevent federal, state, and local governments from passing various regulations on the sale
and possession of firearms. For instance, Proposed Intervenors make the sweeping argument that
“direct purchase of Non-Firearm Objects and, potentially, the unregulated manufacture of those
objects into firearms” are “constitutionally protected activities.” Memo at 15. The (unsupported
and erroneous) argument that the Second Amendment guarantees the right to “unregulated
manufacture” of “ghost guns”—or protects firearm components that Proposed Intervenors argue
are not even firearms under the GCA—has implications well beyond the scope of this case. In
short, it would “raise questions as to the legality of various . . . state and local laws, which are not
at issue in the complaint.” New York v. Department of Education, 2020 WL 3962110, at *4. It
therefore counsels for the Court to exercise its discretion to decline permissive intervention here.
CONCLUSION
Proposed Intervenors have failed to meet the requirements for intervention as of right and
should not be granted permissive intervention for the reasons set forth above. Intervention should
therefore be denied. To the extent Proposed Intervenors believe they have perspectives that should
be considered, those perspectives may be appropriately offered as amici curiae. See, e.g., Battle
v. City of N.Y., No. 11-CV-3599, 2012 WL 112242, at *7 (S.D.N.Y. Jan. 12, 2012); see also British
Airways Bd. v. Port Auth. of N.Y. & N.J., 71 F.R.D. 583, 585 (S.D.N.Y. 1976) (“[A] third party
can contribute usually most effectively and always most expeditiously by a brief amicus curiae
and not by intervention.”).
Dated: New York, New York
December 3, 2020

Respectfully Submitted,
COOLEY LLP
By:

/s/Stephanie Schuyler
Stephanie Schuyler

55 Hudson Yards
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Applicants in Intervention have demonstrated a direct and personalized interest in the
matter before this Court that is not adequately represented by Federal Defendants and more than
justifies Applicants’ intervention in this case.
Federal Defendants, based on admissions in parallel litigation, do not adequately represent
Applicants’ specific interests in upholding the legally correct interpretation that Non-Firearm
Objects (as defined in Applicants’ Motion) are not “firearms” as defined by the Gun Control Act
of 1968 (“GCA”). Federal Defendants do not purport to produce, sell, buy, or own Non-Firearm
Objects, nor will they be materially or economically harmed should this Court rule in Petitioners’
favor. In contrast, Applicant 80% Arms, which has at least one determination letter akin to the
Polymer 80 Letters challenged by Petitioners, could have its entire, currently lawful business
practice made illegal should Petitioners succeed. See ATF0136–0145 (Letter from Earl Griffith,
Chief, Firearms Technology Branch, to Tilden Smith, 80 Percent Arms (July 15, 2013)).
Remaining Applicants each own Non-Firearm Objects and intend to continue to directly purchase
Non-Firearm Objects in the future—which would be made illegal if Petitioners prevail. Applicant
Firearms Policy Coalition (“FPC”), whose members include other Applicants, also represents
numerous, similarly situated individuals across the United States. Federal Defendants serve in
none of these roles and do not represent Applicants’ reliance or economic interests in the ATF’s
current interpretation. Instead, Federal Defendants must balance competing statutory, regulatory,
and resource concerns and may compromise legally defensible positions that Applicants will
advance unique to their interests in the Non-Firearm Objects market.
Additionally, Petitioners charge that if this Court were to allow Applicants permissive
intervention to defend their substantial interests, it would expand the scope of or “prejudice”
Petitioners’ Administrative Procedure Act (“APA”) claims. Petitioners do not explain how they

1
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can be prejudiced by Applicants’ inclusion when Petitioners specifically implicate Applicants in
their arguments. See ECF No. 11 ¶¶ 18 n.23, 107; ECF No. 64 ¶¶ 20(b), 20(e), 21, 22, 24, 26(b),
27.1 Further, Petitioners’ argument misunderstands Applicants’ interests and APA litigation.
Applicants’ goal is not to “obtain a broad ruling that would cast doubt on the regulation of” NonFirearms Objects—that is the Petitioners’ stated goal. ECF No. 58, at 15. Applicants’ goal is to
preserve the status quo and uphold the longstanding definition of “firearm” under the GCA.
Applicants have relied on that definition to establish business and personal practices, have lives
and livelihoods at stake, and can offer this Court insight into the law-abiding citizens and
businesses within the Non-Firearm Object industry—interests not represented by Federal
Defendants and wrongly demonized by Petitioners. Applicants’ exclusion would allow Petitioners
to characterize Applicants’ actions and activities without allowing any representation of those
interests. Applicants will not address permissive intervention further and rely on their Motion.
If Petitioners succeed, the ATF may be required to regulate materials of all kinds,
including Non-Firearm Objects, simply because individuals, through their own knowledge and
skill, can manufacture them into firearms. This Court should grant Applicants intervention to
defend their interest, their industry, and their personal practices from Petitioners’ attack.
ARGUMENT
I.

FEDERAL
DEFENDANTS
APPLICANTS’ INTERESTS

DO

NOT

ADEQUATELY

REPRESENT

Federal Defendants do not represent Applicants’ interest in their continued business and
individual practices, nor Applicants’ reliance-based interest in the ATF’s long-standing

1

Applicants do not agree to the admission of the documents referenced in and appended to ECF No. 64, nor is this
extra-record evidence relevant to this Court’s APA inquiry. This information, however, highlights that even though
Petitioners have opposed Applicants’ intervention, Petitioners continue to drag Applicants into their arguments.
Petitioners seek to use Applicants to make their case while attempting to exclude Applicants from this litigation.

2
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determination that Non-Firearm Objects do not constitute “firearms” under the GCA. Petitioners’
assertion that Applicants’ interests are completely represented by Federal Defendants misconstrues
the obligations and representations of Federal Defendants and ignores Petitioners’ specific
implication of Applicants in this matter.
While Petitioners argue that Federal Defendants adequately represent Applicants’ interests
because “the government just this week moved to dismiss a similar challenge to ATF’s
actions . . . and has given every indication it will defend this case similarly,” Petitioners omit that
Applicants have also moved to intervene in that action. ECF No. 58, at 5–6; Motion to Intervene,
Case No. 3:20-cv-06761-EMC, ECF No. 24 (N.D. Cal. Nov. 24, 2020). Equally relevant, Federal
Defendants filed a Response in that matter that supports Applicants’ intervention as appropriate.
Federal Defendants’ Response to Motion to Intervene (“CA Response”), Case No. 3:20-cv-06761EMC, ECF No. 38 (N.D. Cal. Dec. 8, 2020).2 In that Response, Federal Defendants specifically
support intervention as of right for Applicant 80% Arms, noting that because the petitioners there
“criticize ATF’s action in part based on statements of [80% Arms] subsequent to ATF’s
action . . . the APA may constrain ATF’s ability to adequately represent [80% Arms’] interests in
the face of such post-hoc, extra-record materials.” CA Response, at 3. That issue is present here
as well. Petitioners specifically implicate Applicant 80% Arms in their Complaint, referencing
activities subsequent to the ATF’s alleged “action.” Petitioners argue that the “proliferation” of
individually manufactured firearms is, in part, due to Applicant 80% Arms, ECF No. 11 ¶ 18 n.23,
and that Applicant 80% Arms “trumpet[s] ATF’s rule” on its website, id. ¶ 107. Petitioners
continue to implicate Applicant 80% Arms in this litigation even after opposing intervention. On
December 9, 2020, Petitioners filed a Declaration of Aaron Esty in support of their Motion for

2

Federal Defendants’ Response filed in the Northern District of California is attached hereto as Exhibit 1.

3

A086

Case
21-191, Document 34,
04/22/2021,
3084345,
Page90
of 108
Case
1:20-cv-06885-GHW
Document
65 Filed
12/10/20
Page
8 of 15

Summary Judgment. ECF No. 64. There, Petitioners repeatedly cite to Applicant 80% Arms
website in an attempt to support their arguments. Id. ¶¶ 20(b), 20(e), 21, 22, 24, 26(b), 27.
Petitioners cannot be allowed to simultaneously implicate Applicant 80% Arms in this lawsuit and
exclude Applicant from defending its interests.3
As to Applicants Fort and Barton, Federal Defendants note that their “alleged reliance
interests are substantially different from the interests of the manufacturers of [Non-Firearm
Objects] to whom ATF’s classification letters are issued . . . and this weighs in favor of
intervention.” CA Response, at 4–5.4 Accordingly, Federal Defendants do not adequately
represent Applicant Fort’s and Barton’s reliance interests.
Finally, while Federal Defendants take no position on Applicant FPC’s intervention,
Applicants note that FPC not only represents the interests of its members—including Applicants
Fort, Barton, and 80% Arms, and those in substantially similar positions—but FPC is also an
individual owner and purchaser of Non-Firearm Objects. Applicant FPC uses those objects to
educate legislatures, politicians, and the public about Non-Firearm Objects, the GCA, and the
proper definition of a “firearm.” ECF No. 46 ¶¶ 9–11. Applicant FPC’s intervention allows this
Court to conveniently and efficiently grant intervention to all of FPC’s members, through FPC’s
representation of their interests.
As demonstrated by Petitioners’ direct implication of Applicants and Federal Defendants’
position in the parallel litigation, Federal Defendants do not adequately represent Applicants’
substantial interests in the outcome of this litigation.

3

Of note, Applicant 80% Arms is a party that is required to be joined in this lawsuit pursuant to Federal Rule of Civil
Procedure 19, which joinder Applicant 80% Arms may pursue should this Court deny Applicants’ intervention.
4
Federal Defendants argue Applicants Fort and Barton should be granted permissive intervention, but Applicants note
that Federal Defendants’ statements also demonstrate they do not adequately represent the interests of Applicants Fort
and Barton. In the alternative, Applicants argue this, at the very least, supports permissive intervention in this matter.

4
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II.

PETITIONERS MISCONSTRUE THIS CIRCUIT’S
EVALUATING ADEQUATE REPRESENTATION

STANDARD

IN

Petitioners’ assertion that Applicants are adequately represented, despite the facts
demonstrated supra, misconstrues the liberal Supreme Court standard employed by this Circuit in
allowing for intervention where an applicant’s interest may not be adequately represented.
“The requirement of [Rule 24(a)] is satisfied if the applicant shows that representation of
his interest ‘may be’ inadequate; and the burden of making that showing should be treated as
minimal.” Trbovich v. United Mine Workers of Am., 404 U.S. 528, 538 n.10 (1972) (citation
omitted) (emphasis added). In Trbovich, the Supreme Court determined that the Secretary of
Labor might not adequately represent the proposed intervenor’s interests even though the Secretary
had a statutory obligation to represent the individual, because the Secretary had a competing
interest in protecting a broader public interest. Id. at 538–39.
The Second Circuit has also recognized that intervention is appropriate when a proposed
intervenor’s argument may not be entirely represented by a governmental actor. Cf. U.S. Postal
Serv. v. Brennan, 579 F.2d 188, 191 (2d Cir. 1978) (“An applicant for intervention as of right has
the burden of showing that representation may be inadequate, although the burden ‘should be
treated as minimal.’”) (quoting Trbovich, 404 U.S. at 538 n.10); see N.Y. Pub. Int. Rsch. Grp., Inc.
v. Regents of Univ. of State of N.Y., 516 F.2d 350, 352 (2d Cir. 1975) (recognizing that
governmental defendants' interests “may significantly differ” from those of proposed intervenors.)
Indeed, despite Petitioners’ contention, the Second Circuit’s application of Trbovich is very
much in line with every other circuit’s precedent on this issue.5

5

See, e.g., Conservation. Law Found. of New England, Inc. v. Mosbacher, 966 F.2d 39, 44 (1st Cir. 1992) (applying
the liberal Trbovich standard to grant seven commercial fishing groups intervention where the federal defendant’s
“judgments are necessarily constrained by his view of the public welfare,” because “the fisherman may see their own

5
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Here, not only do Federal Defendants not have any requirement—statutory or otherwise—
to represent Applicants’ individual and corporate interests in the production, sale, purchase, or
possession of Non-Firearm Objects, but Federal Defendants also do not represent Applicants’
exercise of their legal right to continue to purchase Non-Firearm Objects or to individually
manufacture those objects into personal use firearms. Federal Defendants have not opposed
Applicants’ intervention here, have not filed an answer indicating their merits positions, and have
made no indications that they adequately represent Applicants’ interests.
This Court should summarily reject Petitioners’ attempt to heighten the Second Circuit’s
standard. Petitioners’ argument is based, in large part, on Butler, Fitzgerald & Potter v. Sequa
Corp., where this Circuit denied the motion of a discharged attorney to intervene into the attorney’s

interest in a different, perhaps more parochial light.”); Commonwealth of Penn. v. President U.S. of Am., 888 F.3d 52,
61 (3d Cir. 2018) (granting intervention because “similar to Trbovich,” the government was tasked “with serving two
related interests that are not identical: accommodating the free exercise rights of religious objectors while protecting
the broader public interest in access to contraceptive methods and services.”) (citing Trbovich, 404 U.S. at 538–39);
JLS, Inc. v. Pub. Serv. Com’n of West Virginia, 321 Fed. App’x 286, 290 (4th Cir. 2009) (“We conclude that Movants
clearly satisfied their ‘minimal’ burden of showing that [the Public Service Commission of West Virginia’s]
representation of their interests ‘may be inadequate’” in regard to “the motivation that Movants have to defeat
[plaintiff].”) (quoting Trbovich, 404 U.S. at 538 n.10); Texas v. U.S., 805 F.3d 653, 663 (5th Cir. 2015) (granting
intervention under the Trbovich standard because “the Government has an institutional interest in shielding its actions
from state intervention through the courts, whereas the [proposed intervenors’] interest is in working and providing
for their families . . . .”); Linton by Arnold v. Comm’r of Health & Enviro., State of Tenn., 973 F.2d 1311, 1319 (6th
Cir. 1992) (noting it is “sufficient that the movants prove that representation may be inadequate,” because the
governmental party “acted as both a regulator and purchaser of movants’ services thereby creating inherent
inconsistencies between movants’ interests and those of the State . . . .”) (citing Trbovich, 404 U.S. at 539); Driftless
Area Land Conservancy v. Huebsch, 969 F.3d 742, 749 (7th Cir. 2020) (employing the lenient Trbovich standard to
grant intervention because proposed intervenors had economic interests not represented by the Wisconsin Public
Service Commission); U.S. v. Union Elec. Co., 64 F.3d 1152, 1170 (8th Cir. 1995) (applying the lenient Trbovich
standard in determining “[t]he interests of the prospective intervenors are narrower and not subsumed by the general
interest of the United States in providing for the clean up of polluted sites,” because “prospective intervenors are
seeking to protect a more ‘parochial’ financial interest not shared by other citizens . . . .”) (citations omitted); Nat’l
Farm Lines v. I.C.C., 564 F.2d 381, 384 (10th Cir. 1977) (“We have here also the familiar situation in which the
governmental agency is seeking to protect not only the interest of the public but also the private interest of the
petitioners in intervention, a task which is on its face impossible. The cases correctly hold that this kind of a conflict
satisfies the minimal burden of showing inadequacy of representation.”); Georgia v. U.S. Army Corps of Eng’rs, 302
F.3d 1242, 1256 (11th Cir. 2002) (employing the minimal Trbovich standard in finding the federal government did
not independently represent proposed intervenors’ interest, because the federal government had “no independent
stake.”) (citation omitted); Hodgson v. United Mine Workers of Am., 473 F.2d 118, 130 (D.C. Cir. 1972) (granting
intervention under the minimal Trbovich standard noting that “[t]he right of intervention conferred by Rule 24
implements the basic jurisprudential assumption that the interest of justice is best served when all parties with a real
stake in a controversy are afforded an opportunity to be heard.”).

6
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former client’s action. 250 F.3d 171, 177 (2d Cir. 2001). Not only was that case between private
parties, the purported interest was “seemingly . . . not in the subject of the underlying action,” and
the court questioned “whether a discharged attorney's intervention into a former client's action fits
within the language of the Federal Rules.” Id. (citing Fed. R. Civ. P. 24(a)).
Petitioners’ attempt to invoke the doctrine of parens patriae in this matter is equally
unpersuasive. ECF No. 58, at 5–6. In United States v. City of New York, relied on by Petitioners,
the proposed intervenors, Croton Watershed Clean Water Coalition, et al., were denied
intervention when they sought to “enforce the obligations of New York City under federal law”
because the state of New York was already explicitly granted intervention “as a plaintiff ‘on behalf
of itself and as parens patriae, trustee, guardian and representative on behalf of all residents and
citizens of New York, particularly those individuals who obtain their drinking water from the
Croton System.’” 198 F.3d 360, 363, 367 (2d Cir. 1999). In Hooker Chemicals, another case
Petitioners unpersuasively cite, a New York-based organization was denied intervention, in part,
because it was adequately represented by the state of New York given the state had filed a
complaint against Hooker Chemicals “on behalf of itself as parens patriae on behalf of all residents
and citizens of the State of New York . . . .” 749 F.2d 968, 972, 985 (2d Cir. 1984). Hooker
Chemicals notes the parens patriae test is only applicable when “an intervenor[’s] state is already
a party . . . .” Id. at 984. The parens patriae concept is inapplicable here—Federal Defendants do
not purport or seek to represent Applicants’ interests and Petitioners cite no example of a federal
agency holding an all-encompassing and non-conflicted status in APA litigation.
This Court should apply this Circuit’s liberal standard in determining Applicants’ interests
are not completely represented by Federal Defendants, including, as demonstrated above,
Applicants’ reliance on the ATF’s interpretation to structure their business and individual
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practices, their intent to continue to produce, sell, purchase, and possess Non-Firearm Objects
without government interference, and their ability to individually manufacture personal use
firearms from the same. Accordingly, Applicants are entitled to intervention as of right.
III.

APPLICANTS HAVE, AT MINIMUM, DEMONSTRATED FINANCIAL
INTERESTS THAT WILL BE IMPAIRED IF PETITIONERS ARE SUCCESSFUL
Applicants, their customers, and their members have economically and financially relied

on the ATF’s determination that Non-Firearm Objects are not “firearms” pursuant to the GCA,
and will be directly impacted if Petitioners succeed. Applicants, therefore, at minimum, meet this
Circuit’s requirements for intervention based on financial interest.6
Second Circuit precedent establishes that intervenors with financial interests in the
challenged regulation have a direct, substantial, and legally protectable interest to intervene.
Bridgeport Guardians v. Delmonte, 602 F.3d 469, 473 (2d Cir. 2010); In re Pandora Media, Inc.,
No. 12-cv-08035-DLC, 2013 WL 6569872, at *8 (S.D.N.Y. Dec. 14, 2013). This includes an
impact on proposed intervenors’ existing business practices or even a potential cost to proposed
intervenors, or their members, due to the outcome of the litigation. See N.Y. Pub. Int. Rsch. Grp.,
Inc., 516 F.2d at 352 (“Specifically, we are satisfied that there is a likelihood that the pharmacists
will make a more vigorous presentation of the economic side of the argument than would the
Regents.”); N.Y. v. Scalia, No. 20-cv-01689-GHW, 2020 WL 3498755 at *2 (S.D.N.Y. June 29,
2020) (determining proposed trade association intervenors had financial interest in the outcome
because some members might face changing standards for liability if the rule were invalidated).

Petitioners’ argument that their lawsuit challenging the ATF’s definition of “firearm” does not implicate Second
Amendment protected rights is circular and borderline absurd. Applicants have Second Amendment protected rights
that, depending on Petitioners’ arguments and the scope of this litigation, may be impacted. Petitioners ask that this
Court require the ATF to reconsider its current interpretation of “firearm” and extend that definition to include NonFirearm Objects, which Applicants produce, sell, purchase, and/or own. It is Petitioners’ own attempt to expand the
definition of “firearm” that could directly implicate Applicants’ Second Amendment protected rights.
6

8

A091

Case
21-191, Document Document
34, 04/22/2021,
3084345,
Page95
of 13
108of 15
Case
1:20-cv-06885-GHW
65 Filed
12/10/20
Page

This Circuit, when denying intervention in U.S. Postal Service, noted that “the Postal
Service, a semi-private corporation, had as direct a legal and economic interest in the
constitutionality of its monopoly as did [proposed intervenor].” 579 F.2d at 191 (emphasis added).
In U.S. Postal Service, the court reasoned that economic interests should be considered, following
N.Y. Public Interest Research Group, but determined that the existing party, the Postal Service,
had an incentive to protect those economic interests. Federal Defendants have no such interest
here. Federal Defendants are not “semi-private,” have not relied on the ATF’s actions to make
business decisions, and will not be economically impacted should this Court rule for Petitioners.
Instead, like proposed intervenors in New York v. Scalia and N.Y. Public
Interest Research Group, if Petitioners are successful, Applicants would suffer an immediate
increase in overhead and purchase costs, significant alterations to their business and personal
practices, and Applicants will all be prevented from—or exposed to criminal liability for—
continuing to engage in their business and personal practices.
The outcome of the instant litigation poses a direct and substantial threat to the legally
protected behavior of Applicants, their customers, and their members. Applicants have each
transacted in Non-Firearm Objects and intend to continue transacting in Non-Firearm Objects in
the future. Petitioners seek to impose their interpretation of the GCA on ATF’s definition of
“firearm,” and in doing so, extend ATF’s regulatory jurisdiction to Non-Firearm Objects.
Extending ATF’s regulatory burden to Non-Firearm Objects would result in harm to Applicants’
reliance and economic interests—which interests are not represented by Federal Defendants.
CONCLUSION
For the foregoing reasons, Applicants respectfully request that this Court grant them
intervention as of right pursuant to Rule 24(a)(2), or in the alternative, permissive intervention.

9

A092

Case
21-191, Document Document
34, 04/22/2021,
3084345,
Page96
of 14
108of 15
Case
1:20-cv-06885-GHW
65 Filed
12/10/20
Page

DATED this 10th day of December, 2020.
Respectfully Submitted,

/s/ David D. Jensen
David D. Jensen
DAVID JENSEN PLLC
33 Henry Street
Beacon, New York 12508
(212) 380-6615
david@djensenpllc.com
Cody J. Wisniewski*
*Pro Hac Vice application pending
MOUNTAIN STATES LEGAL FOUNDATION
2596 South Lewis Way
Lakewood, Colorado 80227
(303) 292-2021
cody@mslegal.org
Attorneys for Applicants in Intervention
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CERTIFICATE OF SERVICE
I hereby certify that on December 10, 2020, I electronically filed the foregoing with the
Clerk of the Court using this Court’s CM/ECF system, which will send notification to all counsel
of record, pursuant to Fed. R. Civ. P. 5 and Local Civil Rule 5.2.
Clerk of the Court
Southern District of New York | New York
Daniel Patrick Moynihan
U.S. Courthouse
500 Pearl Street
New York, New York 10007
(212) 805-0136
Attorneys for Petitioners:
Eric Tirschwell
Len Kamdang
Aaron Esty
Krystan Hitchcock
EVERYTOWN LAW
450 Lexington Avenue, P.O. #4184
New York, New York 10024
Telephone: (646) 324-8222

Daniel Grooms
Elizabeth B. Prelogar
COOLEY LLP
1299 Pennsylvania Avenue, NW, Suite 700
Washington, DC 20004-2400
Telephone: (202) 776-2042
Kathleen Hartnett
COOLEY LLP
101 California Street, 5th Floor
San Francisco, California 94111-5800
Telephone: (415) 693-2000

Attorneys for Defendants:
AUDREY STRAUSS
Acting United States Attorney for the Southern District of New York
ALEXANDER J. HOGAN
Assistant United States Attorney
86 Chambers Street, Third Floor
New York, New York 10007
Telephone: (212) 637-2799
/s/ David D. Jensen
David D. Jensen
DAVID JENSEN PLLC
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LESLEY FARBY
3 Assistant Branch Director
4 ERIC J. SOSKIN (PA Bar # 200663)
Senior Trial Counsel
5 United States Department of Justice
Civil Division
6 Federal Programs Branch
1100 L Street NW, Room 12002
Washington, DC 20005
Telephone: (202) 353-0533
FAX: (202) 616-8470
Eric.Soskin@usdoj.gov
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10 Attorneys for Defendants
11

UNITED STATES DISTRICT COURT

12

NORTHERN DISTRICT OF CALIFORNIA

13

SAN FRANCISCO DIVISION

14
15

STATE OF CALIFORNIA,
et al.
Plaintiffs,

16
v.
17
18

BUREAU OF ALCOHOL, TOBACCO,
FIREARMS, and EXPLOSIVES (“ATF”),
et al.,

19
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. 3:20-cv-06761-EMC
FEDERAL DEFENDANTS’ RESPONSE TO
MOTION TO INTERVENE
Noting Date: January 14, 2021
Time: 1:30 p.m.
Place: Courtroom 5, 17th Floor

20
21
In this action, four plaintiffs (two individuals, a non-profit policy organization, and a state
22
government) seek to overturn the longstanding definition of “firearm” set forth in the Gun Control Act
23
of 1968 (“GCA”), as interpreted in, inter alia, classification letters issued by the Bureau of Alcohol,
24
Tobacco, Firearms, and Explosives (“ATF”) determining whether certain receiver blanks satisfy that
25

definition. 1 See Compl. at ¶¶ 19-22, ECF No.1; Defs. Mot. to Dismiss at 4-5, ECF No. 29 (“MTD Br.”).

26
Now, a nearly-mirror image set of proposed intervenors (two individuals, a non-profit policy
27
28

1

ATF and the other federal agencies and officials named in the Complaint will be referred to
collectively as “Defendants” or “Federal Defendants.”
1
FEDERAL DEFENDANTS’ RESPONSE TO MOTION
TO INTERVENE
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1 organization, and a manufacturer of firearms parts) seek to join this litigation to defend against
2 plaintiffs’ claims for relief. See Mem. In Support of Mot. to Intervene at 2-4, ECF No. 24-1
3 (“Intervenors’ Br.”). For the reasons set forth below, the Court should first address Defendants’ motion
4 to dismiss, particularly the question of whether jurisdiction exists to proceed in this matter at all. Should
5 the Court act now on the motion to intervene, however, Defendants do not oppose the intervention of the
6 manufacturer and the two individuals, each of whom meets the standards of Fed. R. Civ. P. 24. At this
7 time, Defendants take no position on the organization’s intervention.
8

A.

9

The Court Should Address Defendants’ Motion To Dismiss Prior To A Ruling On The
Proposed Intervenors’ Motion.

10

As explained in Defendants’ Motion to Dismiss, there are serious questions about whether the

11 plaintiffs have met their burden to establish that the Court has subject-matter jurisdiction over this action.
12 See MTD Br. at 6-12 (arguing that plaintiffs lack standing to bring their claims). The Court should
13 therefore address whether it has jurisdiction first, before turning to any other questions: “Without
14 jurisdiction the court cannot proceed at all in any cause. Jurisdiction is power to declare the law, and
15 when it ceases to exist, the only function remaining to the court is that of announcing the fact and
16 dismissing the cause.” Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 94 (1998) (quoting
17 Ex Parte McCardle, 7 Wall. 506, 514, 19 L. Ed. 264 (1868)).
18

Defendants’ Motion to Dismiss also raises another threshold issue with implications for the

19 proposed intervenors. As Defendants explained therein, “[t]he six-year statute of limitations found in
20 28 U.S.C. § 2401(a) applies to APA claims.” United States v. Estate of Hage, 810 F.3d 712, 720 (9th
21 Cir. 2016). Intervenor BlackHawk Manufacturing Group, Inc. (“Blackhawk”) rests its request to
22 intervene in part on the plaintiffs’ challenge to a July 15, 2013 classification letter attached as Exhibit
23 14 to the Complaint. See Intervenors’ Br. at 4 (citing Compl. at p.77 n.83). If the Court grants
24 Defendants’ motion to dismiss the plaintiffs’ challenges to actions occurring more than six years before
25 the filing of the Complaint, consistent with 28 U.S.C. § 2401(a), such a decision could significantly
26 affect the analysis of whether intervention should be granted.
27

The resolution of Defendants’ motion to dismiss prior to the resolution of the motion to intervene

28 would also promote the “just, speedy, and inexpensive determination” of the proceeding, Fed. R. Civ.
FEDERAL DEFENDANTS’ RESPONSE TO MOTION
TO INTERVENE
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1 P. 1, which is the same objective the Ninth Circuit has emphasized in favoring a “liberal policy in favor
2 of intervention [that] serves both efficient resolution of issues and broadened access to the courts.”
3 Wilderness Soc’y v. USFS, 630 F.3d 1173, 1179 (9th Cir. 2011) (en banc) (quotation omitted). If the
4 Court grants Defendants’ motion to dismiss—as it should, for the reasons set forth therein—there would
5 be no need to resolve the motion to intervene at all. Even if the Court determines that the action should
6 proceed, however, resolution of Defendants’ motion may clarify the imprecise terminology used in the
7 Complaint and the parameters of the plaintiffs’ claims, see MTD Br. at 5-6, which would be likely to
8 assist in resolving the motion to intervene by better defining the scope of the action.
9
10
11

B.

If The Court Acts Now, Defendants Do Not Oppose The Proposed Interventions Of
Blackhawk And Two Individuals.
1. Blackhawk Satisfies The Standards To Intervene As Of Right.
The Complaint appears to challenge, inter alia, a classification letter issued by ATF to proposed

12
intervenor Blackhawk. See Compl. at 77, n.83; id. at Ex. 14. In the context of the Administrative
13
Procedure Act (“APA”), such a classification letter is an informal adjudication. See, e.g., Sig Sauer v.
14
Jones, 133 F. Supp. 3d 364, 369 n.6 (D.N.H. 2015); Freedom Ordnance, Mfg. v. Brandon, 2018 WL
15
7142127 at *7 (S.D. Ind. Mar. 27, 2018). As a party to this informal adjudication, Blackhawk plainly
16
has an “interest relating” to the classification letter, and its “ability to protect its interest” would be
17
impaired if Blackhawk is not permitted to intervene. Fed. R. Civ. P. 24(a). For example, in an informal
18
adjudication conducted by ATF, Blackhawk could submit supplemental information to assist in ATF’s
19
classification process or seek reconsideration of an ATF classification, opportunities that would be
20
unavailable if the Court supplants ATF as the decision-maker without Blackhawk’s participation.
21
As to whether Blackhawk’s interests will be adequately represented absent intervention, the
22
plaintiffs here criticize ATF’s action in part based on statements of Blackhawk subsequent to ATF’s
23
action, see, e.g., Compl. at 22 n.43 & n.44, and the APA may constrain ATF’s ability to adequately
24
represent Blackhawk’s interests in the face of such post-hoc, extra-record materials. See S.W. Ctr. for
25
Biological Diversity v. USFS, 100 F.3d 1443, 1450 (9th Cir. 1996) (the lawfulness of agency action
26
under the APA is to be judged on “the administrative record in existence at the time of the decision”);
27
Arakaki v. Cayetano, 324 F.3d 1078, 1086 (9th Cir. 2003) (assessing adequacy of representation based
28
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1 on “whether the present party is capable and willing to make [intervenor’s] arguments”).
2

In addition to the foregoing (and the arguments for intervention set forth in the intervenors’

3 motion), Defendants also note that, as a party to an informal adjudication being challenged by plaintiffs,
4 it is likely that Blackhawk is a “required party” within the meaning of Fed. R. Civ. P. 19. 2 As such, the
5 Court would be required to join Blackhawk as a party even if Blackhawk had not sought to intervene.
6 Fed. R. Civ. P. 19(a)(2). The Advisory Committee Notes to Rule 24 strongly encourage granting
7 intervention to an applicant whose position is “comparable to that” of a required party under Rule 19,
8 Fed. R. Civ. P. 24 advisory committee’s note to 1966 amendment, and courts have recognized it as
9 “obvious” that a motion to intervene should be granted when sought by a required party. Smith v.
10 Chapter 4 Corp., 2017 WL 3579490 at *1 (C.D. Cal. Jan. 19, 2017).
2. Mr. Fort and Mr. Barton Should Be Granted Permissive Intervention.

11
12

The broad claims in the Complaint seek to “upend” the longstanding balance between state and

13 federal regulation of receiver blanks and other firearms parts and “undercut the process under which,
14 for decades, ATF has reviewed” and classified such parts for regulation. MTD Br. at 1-2. Mr. Fort and
15 Mr. Barton allege that they have relied on ATF’s longstanding determinations and decision-making
16 process to engage in various lawful activities which are protected by the federal laws at issue in this
17 case. See Intervenors’ Br. at 8; MTD Br. at 20 (explaining that Congress intended the GCA and Firearm
18 Owner’s Protection Act in part to protect “the acquisition, possession [and] uses of firearms”). Mr. Fort
19 and Mr. Barton assert that these reliance interests are constitutionally and statutorily protected, see
20 Intervenors’ Br. at 8, and thus, that they have “defenses to the claims asserted” and to the relief being
21 sought. Intervenors’ Br. at 14. These alleged reliance interests are substantially different from the
22 interests of the manufacturers of receiver blanks to whom ATF’s classification letters are issued (and
23 thereby have an opportunity to make their interests known to ATF), and this weighs in favor of
24
25
26
27
28

2

Rule 19 requires that “[a] person who is subject to service of process and whose joinder will not
deprive the court of subject-matter jurisdiction must be joined as a party” in several circumstances. Fed.
R. Civ. P. 19(a)(1) (emphasis added). As the discussion above suggests, the joinder of Blackhawk may
be necessary under Rule 19(a)(1)(B)(i), which requires joinder of a person who “is so situated that
disposing of the action in the person's absence may . . . as a practical matter impair or impede the
person's ability to protect the interest.” Separately, however, joinder of Blackhawk may also be
necessary under Rule 19(a)(1)(B)(ii), which requires joinder if a party’s absence would “leave an
existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations because of the [absent party’s] interest”). As with intervention, joinder of absent parties
should be addressed after jurisdiction is established. Steel Co., 523 U.S. 94.
FEDERAL DEFENDANTS’ RESPONSE TO MOTION
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1 intervention. See Sagebrush Rebellion, Inc. v. Watt, 713 F.2d 525, 528 (9th Cir. 1983) (reversing district
2 court’s denial of intervention where an “intervenor offers a perspective which differs materially from
3 that of the present parties to [the] litigation”). Likewise, Mr. Fort and Mr. Barton’s knowledge of these
4 interests and experience as persons making firearms from receiver blanks “will significantly contribute
5 to full development of the underlying factual issues in the suit and to the just and equitable adjudication
6 of the legal questions presented,” an indicator that permissive intervention should be granted. Spangler
7 v. Pasadena City Bd. of Educ., 552 F.2d 1326, 1329 (9th Cir. 1977); cf. FCC v. Fox Television Stations,
8 556 U.S. 502, 515 (2009) (“It would be arbitrary or capricious to ignore” views of affected parties when
9 an agency changes a “prior policy [that] has engendered serious reliance interests”). Under these
10 circumstances, the standards for permissive intervention are met, as further described in the intervenors’
11 motion. See Intervenors’ Br. at 7-8, 13-14; Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094, 1110–
12 11 (9th Cir. 2002), abrogated on other grounds, Wilderness Soc’y, 630 F.3d 1173 (expanding private
13 intervenors’ ability to intervene in actions with federal defendants).
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

C.

Defendants Take No Position On The Proposed Intervention Of Firearms Policy
Coalition (“FPC”).
FPC asserts that its members include “producers, retailers, purchasers, and possessors” of the

firearms parts at issue in this litigation. Intervenors’ Br. at 5. FPC’s motion to intervene and supporting
declaration do not identify which “producers” are included in its membership. Coupled with the breadth
of claims in the Complaint, see MTD Br. at 4-5, Defendants cannot determine at this time whether
intervention by FPC as an organization would be warranted to represent other manufacturers of receiver
blanks who may otherwise be required parties under Fed. R. Civ. P. 19. See supra Part B.1. Nor is it
clear whether FPC’s intervention would be warranted to represent other individual members of FPC
who may have interests that differ substantially from Mr. Fort and Mr. Barton or whether FPC itself
offers a different perspective from those proposed intervenors. See Watt, 713 F.2d 528. To the extent
that FPC or another organization would effectively represent parties who otherwise must be joined under
Rule 19 or who otherwise may seek to join under Rule 24, it may “serve[] both efficient resolution of
issues and broadened access to the courts” to grant permissive intervention to FPC, Wilderness Soc’y,
630 F.3d 1179, but it remains unclear how the Complaint intersects with the identities and interests of
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1 FPC members, so Defendants take no position on FPC’s intervention. 3
2
3

DATED: December 8, 2020

Respectfully submitted,

4

JEFFREY BOSSERT CLARK
Acting Assistant Attorney General

5

LESLEY FARBY
Assistant Branch Director

6
7

/s/ Eric J. Soskin
ERIC J. SOSKIN
Senior Trial Counsel

8
9

Attorneys for Defendants

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

3

As with the motion to intervene in general, see supra Part A, issues relating to FPC’s intervention may
be clarified or obviated by resolution of Defendants’ pending motion to dismiss.
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U.S. Department of Justice
[Type text]
United States Attorney
Southern District of New York
86 Chambers Street, 3rd Floor
New York, New York 10007
September 23, 2020

BY ECF
Honorable Gregory H. Woods
United States District Judge
Southern District of New York
500 Pearl Street
New York, New York 10007
Re: City of Syracuse, et al. v. Bureau of Alcohol, Tobacco, Firearms
and Explosives, et al., 20-CV-06885-GHW
Dear Judge Woods:
This Office represents the Bureau of Alcohol, Tobacco, Firearms and Explosives
(“ATF”), Acting Director of ATF Regina Lombardo, the United States Department of Justice,
and Attorney General William Barr (collectively, “Defendants”) in the above-captioned action.
Defendants write in response to Plaintiffs’ September 21, 2020, letter in which they propose that
the parties cross-move for summary judgment with respect to the claims Plaintiffs raise in this
action. See Dkt. No. 28 (“Plaintiffs’ Letter”).
By way of background, Plaintiffs bring suit under the Administrative Procedure Act
(“APA”) and claim that Defendants’ interpretation of the Gun Control Act (“GCA”) is arbitrary,
capricious, and contrary to law. Additionally, Plaintiffs’ claim that Defendants have engaged in
unreasonable delay in failing to respond to Plaintiffs’ petition for rulemaking. While Defendants
do not adopt Plaintiffs’ factual characterizations and assert that Defendants have not violated the
APA in interpreting the GCA, Defendants do agree with Plaintiffs’ assertion that the disposition
of this action will be based on questions of law and the administrative record, and that
proceeding to summary judgment on that basis is appropriate. Defendants also consent to the
schedule proposed by Plaintiffs for filing the administrative record and summary judgment
briefing.
Additionally, in an effort to expedite this matter, rather than filing a motion to dismiss,
Defendants have agreed to raise any such threshold issues in their cross-motion for summary
judgment. Accordingly, Defendants respectfully request, with Plaintiffs’ consent, that the Court stay
their time to answer until the disposition of the summary judgment motions.

I thank the Court for its attention to this matter.
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Sincerely,
AUDREY STRAUSS
Acting United States Attorney for the
Southern District of New York

By: _/s/ Alexander J. Hogan______
ALEXANDER J. HOGAN
Assistant United States Attorney
86 Chambers Street, Third Floor
New York, New York 10007
Tel.: (212) 637-2799
Fax.: (212) 637-2686
E-mail: alexander.hogan@usdoj.gov
Counsel for Defendants
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CERTIFICATE OF COMPLIANCE
I hereby certify that the foregoing Appendix to Intervenor-Appellants’
Opening Brief complies with Fed. R. App. P. 30 and Local Rule 30.1 as to content
and Fed. R. App. P. 32(b) and Local Rule 32.1(b) as to form.

DATED this the 22nd day of April 2021.
/s/ Cody J. Wisniewski
Cody J. Wisniewski
MOUNTAIN STATES LEGAL FOUNDATION
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I hereby certify that I electronically filed the foregoing with the Clerk of the
Court for the United States Court of Appeals for the Second Circuit by using the
Court’s appellate CM/ECF system.
I certify that all participants in this case are registered CM/ECF users and that
service will be accomplished through the appellate CM/ECF system pursuant to Fed.
R. App. P. 25(c)(2) and Local Rule 25.1(h).

DATED this the 22nd day of April 2021.
/s/ Cody J. Wisniewski
Cody J. Wisniewski
MOUNTAIN STATES LEGAL FOUNDATION

