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Introduction 
 

Defendants Colt’s Manufacturing Company, LLC and Colt Defense, LLC (collectively 

“Colt”) intentionally marketed to the general public an AR-15 military-style firearm (the 

“Assault Rifle”), knowing that they are guns of choice for mass killers.  First Amended 

Complaint (“FAC”) at 5-6 ¶¶ 9-19, 12-13, 58-67.  Colt marketed the gun to attract mass killers, 

and designed it as a “machinegun,” easily modifiable to fire automatically.  Id. at 5-6 ¶¶ 9-19, 

28-30, 46-47, 150-162, 171-176, 288-292.  When AR-15 massacres continued, Colt doubled 

down, recklessly pushing military weaponry.  See id. at 5-6 ¶¶ 10-19, 46-47 ¶¶ 288-292.  Colt’s 

practices reaped it great profits, but Plaintiff’s parents, Sylvan and Bernice Simon, bore some of 

the costs of Colt’s actions.  The Assault Rifle was used by one of Colt’s customers in an attack 

on the Tree of Life synagogue, a predictable, foreseeable consequence of Colt’s misconduct that 

killed the Simons.  Their son seeks redress, and to hold Colt accountable.    

Those facts are undisputed at this stage.  Pennsylvania tort law entitles Plaintiff to pursue 

his claims for negligence, products liability, and public nuisance.  Colt claims that the Protection 

of Lawful Commerce in Arms Act (“PLCAA,” 15 U.S.C. §§ 7901-7903) provides it with 

“immunity” (Colt’s Memorandum of Law in Support of Preliminary Objections (“MOL”) at 1) 

which prohibits this Court from providing Plaintiff redress.  Colt is wrong.   

Standard of Review 
 

In considering Colt’s objections, “[a]ll material facts set forth in the pleading and all 

inferences reasonably deducible therefrom must be admitted as true.”  Hill v. Slippery Rock 

Univ., 138 A.3d 673, 677 (Pa. Super. Ct. 2016) (internal quotation omitted); Pennsylvania 

Liquor Control Board v. Rapistan, Inc., 472 Pa. 36, 42 (Pa. 1976) (same).  “Where a doubt exists 
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as to whether a demurrer should be sustained, this doubt should be resolved in favor of 

overruling it.”  Hill, 138 A.3d at 677 (internal quotation omitted). 

Argument 
 

I. PLCAA Does Not Shield Colt Because This Case is Not a “Qualified Civil Liability 
Action” 
 
A. PLCAA Provides A Limited Defense, Not “Immunity” 
 

PLCAA does not provide Colt with immunity from suit because there is no “explicit 

statutory or constitutional guarantee that trial will not occur.” Midland Asphalt Corp. v. United 

States, 489 U.S. 794, 801-02 (1989) (internal quotation omitted).  PLCAA’s chief sponsor made 

clear that PLCAA “is not a gun industry immunity bill.”  151 Cong. Rec. S9061 (July 27, 2005) 

(statement of Sen. Craig) (Ex. 1).  PLCAA creates a limited affirmative defense under which gun 

industry actors can only claim protection if they can demonstrate both that a case falls within the 

general definition of a prohibited “qualified civil liability action” (15 U.S.C. § 7903(5)(A)) and 

does not satisfy any PLCAA exceptions.  § 7903(5)(A)(i-vi).  The record establishes neither: 

Plaintiff’s case does not come within the general definition, and it satisfies PLCAA’s “predicate 

exception.”  § 7903(5)(A)(iii).  Thus, all claims are permitted. 

B. PLCAA’s Predicate Exception Is Satisfied and Allows All Claims To Proceed 
 
PLCAA’s predicate exception allows “any case in which” a gun company “knowingly 

violated a State or Federal statute applicable to the sale or marketing of [firearms], and the 

violation was a proximate cause of the harm . . .” See § 7903(5)(A)(iii)(I-II).  Every court to have 

addressed the issue has found that this exception, if satisfied, disentitles the defendant to any 

protection, and permits all claims – including those which might not otherwise fall within a 

PLCAA exception.  See, e.g., Englund v. World Pawn Exch., 2017 Ore. Cir. LEXIS 3, *11-12 

(Jun. 30, 2017) (“the predicate exception’s broad language provides that an entire ‘action’ 
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survives – including all alleged claims”) (denying motion to dismiss claims including negligence 

and public nuisance) (Ex. 2) ; Fox v. L&J Supply, LLC, No. 2014-24619, 1 n.1 (Pa. Ct. Com. Pl. 

Nov. 26, 2018) (denying summary judgment; allowing negligence and public nuisance) (Ex. 3); 

Coxie v. Academy, Ltd., No. 2018-CP-42-04297 (S.C. Ct. Com. Pl. Jul. 29, 2019) (denying 

motion to dismiss; allowing negligence claim) (Ex. 4); Chiapperini v. Gander Mountain Co., 

Inc., 13 N.Y.S.3d 777 (N.Y. Sup. Ct. 2014) (denying motion to dismiss; allowing negligence and 

public nuisance claims) (Ex. 5); Smith & Wesson Corp. v. City of Gary, 875 N.E.2d 422 (Ind. Ct. 

App. 2007) (affirming refusal to dismiss nuisance claim) (Ex. 6); Norberg v. Badger Guns, Inc., 

Case No. 10-cv-20655, (Milw. Co. Cir. Ct. Jun. 9, 2011) (denying motion to dismiss; allowing 

negligence claim) (Ex. 7); Williams v. Beemiller, Inc., 100 A.D.3d 143 (N.Y. App. Div. 2012), 

amended by 103 A.D.3d 1191 (N.Y. App. Div. 2013) (reversing dismissal; allowing negligence 

and public nuisance) (Ex.8).   

The allegations establish that Colt “knowingly violated . . . State or Federal statute[s] 

applicable to the sale or marketing of” firearms including1 the Connecticut Unfair Trade 

Practices Act (“CUTPA”) (Conn. Gen. Stat. § 42-110a et seq.) and 18 U.S.C. §  922(b)(4), and, 

thereby, proximately caused the Attack.  See FAC at 5-6 ¶¶ 9-19,  28-30 ¶¶ 150-162, 31 ¶¶ 171-

176,  33-35 ¶¶ 189-199, 46 ¶ 286,  46-47 ¶¶ 288-292.  Thus, the predicate exception is satisfied 

and PLCAA does not support dismissal of any claims.  

Colt ignores the text of PLCAA and the uniform consensus of courts that have found that 

the predicate exception, if satisfied, allows each of Plaintiff’s claims.  MOL at 2.  The only case 

 
1  Colt claims that Plaintiff’s references to other laws potentially violated and other defects in the 
Assault Rifle’s design are improper attempts to preserve “unpled theories of liability.”  MOL at 
10.  Not so.  Plaintiff pled his theories of liability, and went beyond his pleading obligations by 
identifying some statutory violations that defeat application of PLCAA. There is no requirement 
that a pleading identify each basis for rebutting a potential affirmative defense. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=837b71d5-470d-417e-b32a-4e74ff66b472&pdactivityid=36f8ff13-73aa-4f28-a3a2-d71b2b980cb3&pdtargetclientid=-None-&ecomp=crgLk&prid=48c4fbe3-36a1-4002-bc4e-17ae928d6b11
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Colt cites, Ileto v. Glock, 565 F.3d 1126 (9th Cir. 2009), simply found that the plaintiffs there did 

not satisfy the predicate exception because they did not allege “statutory violations concerning 

firearm regulations or sales and marketing regulations.”  Id. at 1136-37.  Plaintiff alleges that 

Colt violated such laws.  See Prescott v. Slide Fire Sols., LP, 410 F. Supp. 3d 1123, 1138 (D. 

Nev. 2019) (distinguishing Ileto and denying motion to dismiss under PLCAA where violation of 

state unfair trade practices law satisfied predicate exception).      

C. Colt’s Knowing Violation of CUTPA Satisfies the Predicate Exception 
 

Colt knowingly violated CUTPA by purposefully targeting its marketing to civilians like 

the Shooter, and thereby caused the Shooter to purchase the AR-15 style Rifle and use it in the 

attack.  See FAC at 5-6 ¶¶ 9-19, 31 ¶¶ 171-176, 33-35 ¶¶ 189-199, 47 ¶¶ 288-292.  These 

allegations must be taken as true.  Hill, 138 A.3d at 677.  Hence, the predicate exception is 

satisfied and all Plaintiff’s claims must proceed. 

The Supreme Court of Connecticut held that similar allegations of assault weapon 

marketing that led to a mass shooting constituted a knowing violation of CUTPA which triggered 

the predicate exception.  Soto v. Bushmaster Firearms Int'l, LLC, 331 Conn. 53, 65-66, 74-75, 

123 (Conn. 2019), cert denied 140 S. Ct. 513 (2019) (Ex. 9).  While Colt argues that it cannot 

have violated CUTPA because the FAC does not allege “unfair or deceptive” advertising, Soto 

held otherwise, noting that CUPTA “prohibits as unfair advertising that is, among other things, 

‘immoral, unethical, oppressive and unscrupulous’” – including, as here, marketing assault rifles 

in a manner which induces their criminal misuse.  See 331 Conn. at 123-27. 

Colt’s claim that Plaintiff did not allege causation (see MOL at 6-7) is contrary to the 

allegations that “Colt advertises to emphasize the AR-15 [style rifle]’s military nature, to attract 

would be mass killers” and that such “conduct [by Colt] helped cause the [Attack].”  See FAC at 



 

 
5 

6 ¶¶ 18-19.  While Colt questions why CUTPA “bears any connection to this case” (Colt MOL at 

6-7), Colt marketed the Rifle from Connecticut (FAC at 7 ¶¶ 27-28), and, thus, is subject to that 

law.  Metro. Enter. Corp. v. United Techs. Int'l, Corp., 2004 U.S. Dist. LEXIS 12274, *12-14 (D. 

Conn. Jun. 28, 2004) (Ex. 10).  PLCAA does not require that Plaintiff be able to obtain relief in 

this court for a CUPTA violation, only that Colt’s knowingly violated a predicate statute.  

D. Colt’s Knowing Violation of 18 U.S.C. § 922(b)(4) Satisfies the Predicate Exception 
 

Plaintiff also alleges that Colt knowingly violated 18 U.S.C. § 922(b)(4), which prohibits 

the sale of a “machinegun” to any member of the general public not authorized by the Attorney 

General.  “Machinegun” encompasses not only firearms which fire automatically, but firearms 

which, like the Assault Rifle, can readily be modified to fire fully automatically.  FAC at 5-6 ¶¶ 

9-19,  28-30 ¶¶ 150-162, 31 ¶¶ 171-176, 46 ¶ 286.  Whether or not the Shooter actually modified 

the Assault Rifle, Colt violated the law by offering the Assault Rifle for sale to the public 

because of its potential to be easily modified into an automatic weapon.  See id.  The Assault 

Rifle’s ready modification to fire automatically and its similarity to fully automatic M16s carried 

by the military also made it uniquely attractive to mass killers (see id. at 5-6 ¶¶ 9-19, 31 ¶¶ 171-

176, 33-35 ¶¶ 189-199) and rendered it foreseeable that violations of 18 U.S.C. § 922(b)(4) 

would result in incidents like the Attack.  The Shooter would never have obtained the gun if Colt 

had complied with the law.  

E. This Case Falls Outside the General Definition of “Qualified Civil Liability Action”                                     
 
Even if Plaintiff did not satisfy the predicate exception, Colt would not be entitled to 

PLCAA protection because this case does not come within the general definition of “qualified 

civil liability action,” which are actions against licensed gun companies for harm “resulting from 

the criminal or unlawful misuse” of a gun by a third party. 15 U.S.C. § 7903(5)(A).  As 
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“resulting from” is undefined, it must be read consistently with the rest of PLCAA’s text, as a 

statute must “be read as a whole” (Conroy v. Aniskoff, 507 U.S. 511, 515-16 (1993) (internal 

quotation omitted); Antonin Scalia & Bryan A. Gardner, Reading The Law: The Interpretation 

Of Legal Texts (2012) at 167-170 (same); and must comply with “[t]he primary rule of statutory 

construction,” which is “to give effect to the intention of the legislature.” Rodgers v. United 

States, 185 U.S. 83, 86 (1902).   

“Resulting from,” therefore, should be read in accord with PLCAA’s first Purpose and 

one Finding, which express Congress’s intent to only limit liability where harm was “solely 

caused” by criminal or unlawful misuse.  § 7901(b)(1), (a)(6).  Thus, PLCAA allows liability for 

harm also caused by a gun company’s own tortious or unlawful conduct.  

PLCAA’s chief sponsor could not have stated Congressional intent more clearly:  

[PLCAA] … does not protect firearms or ammunition 
manufacturers, sellers, or trade associations from any other lawsuits 
based on their own negligence or criminal conduct . . . As we have 
stressed repeatedly, this legislation will not bar the courthouse doors 
to victims who have been harmed by the negligence or misdeeds of 
anyone in the gun industry . . . If manufacturers or dealers break the 
law or commit negligence, they are still liable . . .  

Excerpt of 151 Cong. Rec. S9061, S9099 (July 27, 2005) (Ex. 1). 

This reading is also required under Supreme Court federalism precedent which 

commands courts to narrowly read federal laws to minimize federal intrusion into traditional 

state authority, unless Congress has unmistakably expressed its intent to so intrude.  See Gregory 

v. Ashcroft, 501 U.S. 452 (1991); Bond v. United States, 134 S. Ct. 2077 (2014); Cipollone v. 

Liggett Group, 505 U.S. 504 (1992).  A narrow reading of PLCAA is required here to prevent 

severely intruding on Pennsylvania’s authority to apply its tort law.  This court must “not [be] 

looking for a plain statement that [common law claims like Plaintiff’s] are excluded” from the 

coverage of PLCAA’s bar, but instead, should “not read [PLCAA] to [bar common law claims 
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like Plaintiff’s] unless Congress has made it clear that [they] are included.”  Gregory, 501 U.S. at 

467 (emphasis in original); see also Bond, 134 S. Ct. at 2090.   

The federalism protective lens required under Gregory, Bond and Cipollone may force 

courts to adopt strained statutory interpretations in order to prevent intrusions on state 

sovereignty.  In Gregory, the Court held that a federal law broadly barring age discrimination did 

not prohibit a state age limit on judges by finding that judges fell within an exception for 

“‘appointee[s] at the policymaking level.’” See 501 U.S. at 466-67 (internal citation omitted).  

The Court conceded that was “an odd way for Congress to exclude judges” (id. at 467), but felt 

this reading was required because it could not be “absolutely certain” that Congress had intended 

to infringe on Missouri’s sovereign right to regulate its judiciary.  See id. at 464.    

In Bond, the Court found that a federal statute that criminalized uses of chemical 

weapons did not apply to a local crime that clearly violated the plain language of the law.  134 S. 

Ct. at 2094 (Scalia, J., concurring).  Federalism principles compelled the Court to protect the 

state’s traditional authority to prosecute local crimes.  Even though the statutory language was 

clear on its face, the Court found that “ambiguity derives from the improbably broad reach of the 

key statutory definition.” See id. at 2090.  The Court refused to read the law’s broad language as 

covering the offense absent a “clear indication” that Congress intended to “alter sensitive 

federal-state relationships.”  Id. at 2090-91 (internal quotation omitted). 

It is far clearer that PLCAA lacks the requisite clear statement of intent to prohibit claims 

like Plaintiff’s.  Indeed, PLCAA’s text and legislative history reflect an intent to allow such 

claims, where a gun manufacturer’s misconduct was one cause of the harm.   

Soto emphasized PLCAA’s “solely caused” language and cited Bond and Cipollone in 

support of its finding that “in the absence of a clear statement in the statutory text or legislative 
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history [of PLCAA] that Congress intended to supersede the states’ traditional authority . . . we 

are compelled to resolve any textual ambiguities in favor of the plaintiffs.”  Soto, 331 Conn. at 

131, 137-138; see also 137 n. 58.  Although a few courts have failed to read PLCAA consistently 

with its “solely caused” language, those opinions are flawed or distinguishable.  For example, 

Delana v. CED Sales, Inc., 486 S.W.3d 316, 322-323 (Mo. 2016) (Ex. 11), mistakenly believed 

that Bond and Gregory only involved “implied preemption.”  But the Supreme Court explained 

in Cipollone that even when a statute’s “express language” mandates some preemption, the 

“presumption [against preemption] reinforces the appropriateness of a narrow reading” of the 

“scope” of the preemption.  See Cipollone, 505 U.S. at 516-18.2   

II. Colt’s Miscellaneous Non-PLCAA Objections to Certain Paragraphs Are Meritless  
 
Colt suggests that Plaintiff’s public nuisance claim is improper under City of 

Philadelphia v. Beretta U.S.A. Corp., 277 F.3d 415 (3rd Cir. 2002).  MOL at 7.  That case is not 

controlling, and is inapposite.  Unlike there, this firearm was not a “lawful product[],” and Colt 

itself directly engaged in unlawful conduct.  Beretta, 277 F.3d at 420-22 (internal quotation 

omitted).  Further, many courts have allowed similar public nuisance claims against gun 

manufacturers.  See, e.g., City of Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 3d 416 (2002) 

(Ex. 12); City of Gary v. Smith & Wesson, 801 N.E.2d 1222 (Ind. 2003) (Ex. 13).   

 
2 If read to bar all of Plaintiff’s claims, PLCAA is unconstitutional.  It violates federalism 
principles enshrined in the Tenth Amendment, deprives Plaintiff of due process and equal 
protection of the law under the Due Process Clause of the Fifth Amendment, and exceeds 
Congress’s Commerce Clause authority.  Plaintiff does not raise these constitutional challenges 
now because PLCAA clearly does not protect Colt, and a challenge would cause unnecessary 
delay.  Plaintiff reserves the right to brief these arguments in full should this Court rule that 
PLCAA applies. A panel of the Superior Court of Pennsylvania in Gustafson v. Springfield, Inc., 
2020 Pa. Super. LEXIS 843 (Sep. 28, 2020) opinion withdrawn and reh’g en banc granted by 
2020 Pa. Super. LEXIS 957 (Dec. 30, 2020), found PLCAA unconstitutional (Ex. 14).  Although 
the opinion was withdrawn pending en banc review, clarification is needed since Colt cited the 
trial court opinion without mentioning that it had been reversed.  MOL at 4. 
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Colt objects to allegations that the National Rifle Association (“NRA”) helped radicalize 

and motivate people like the Shooter to be attracted to assault rifles.  MOL at 7-8.  But the NRA 

is a Defendant, albeit not active due to bankruptcy.3  Further, the NRA allegations pertain to 

foreseeability, as Colt knew that NRA messaging increased the risk that individuals like the 

Shooter would use guns like the Assault Rifle in incidents like the Attack.  See FAC at 46 ¶ 288.   

Colt improperly objects to allegations about other mass shootings involving AR-15 style 

rifles.  Whether or not these shootings involved Colt products, they are relevant to the 

foreseeability that Colt’s practices would result in incidents like the Attack.4  Events after the 

date of the Attack are also relevant, as Plaintiff has alleged an ongoing (FAC at 45 ¶ 278) public 

nuisance, and Colt’s continued failure to change its reckless and unlawful business practices 

despite the continuing threat to public safety is relevant to the question of punitive damages. 

Colt incorrectly claims that the Complaint fails to state a claim for punitive damages. 

MOL at 8-9.  The FAC alleges that Colt chosen to design and market military weapons in ways 

that would cause mass shootings, and then continued when massacres repeatedly occurred as a 

result.  See id. at 5-6 ¶¶ 9-19, 46-47 ¶¶ 288-92.  This callous, reckless indifference to public 

safety is sufficient to state a claim for punitive damages.   

If, as Colt complains, paragraphs of the FAC contain multiple allegations (MOL at 7), or 

that Plaintiff should attach copies of publicly available materials referenced in the FAC (MOL at 

9), the appropriate remedy is to allow Plaintiff to amend his pleadings.  “In the event a demurrer 

 
3 On May 11, 2021, the NRA’s bankruptcy petition was denied, as it “was not filed in good faith 
. . . .”  In re NRA of Am., 2021 Bankr. LEXIS 1336, at *51 (Bankr. N.D. Tex. May 11, 2021). At 
an appropriate later date, Plaintiff will seek to amend his complaint to include claims against the 
NRA. 
4 Contrary to Colt’s false attacks (Colt’s Preliminary Objections (“POs”) at 11-12 ¶¶ 55), the 
FAC clearly differentiates between shootings involving and not involving Colt products.  
Compare FAC at 12 ¶ 60 (“an AR-15 style rifle” with 13 ¶ 64 (“three Colt AR-15 rifles”). 
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is sustained because a complaint is defective in stating a cause of action, if it is evident that the 

pleading can be cured by amendment, a court . . . must give the pleader an opportunity to file an 

amended complaint . . . . This is not a matter of discretion with the court but rather a positive 

duty.”  Harley Davidson Motor Co. v. Hartman, 296 Pa. Super. 37, 42 (Pa. Super Ct. 1981) 

(internal quotation omitted).  Nevertheless, this is not a breach of contract matter in which the 

writing forms the basis of the claim.  Colt’s suggestion that Plaintiff needs to attach Colt’s own 

advertisements or articles and texts from which quotes have been cited is perplexing and without 

merit. 

Conclusion 
 

 For the reasons stated herein, all of Colt’s Preliminary Objections should be denied and 

all of Plaintiff’s claims should be allowed to proceed.   

 
 

Respectfully submitted, 
 
 
By __________________________ 
      Robert A. Bracken 
      PA ID No. 206095 
      Charles A. Lamberton 
      PA ID No. 78043 
      Bracken Lamberton, LLC 
      707 Grant Street 
      Gulf Tower, Suite 1705 

       Pittsburgh, PA 15219 
      Tel. (412) 533-9281 
      Fax (412) 533-7030 
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Vol. 151 WASHINGTON, WEDNESDAY, JULY 27, 2005 No. 104 

Senate 
The Senate met at 9:30 a.m. and was 

called to order by the President pro 
tempore [Mr. STEVENS]. 

PRAYER 
The Chaplain, Dr. Barry C. Black, of-

fered the following prayer: 
Let us pray. 
Eternal God, You have challenged us 

to become like children in order to 
enter Your kingdom. Today give us a 
child’s trust, that we may find joy in 
Your guidance. Give us a child’s won-
der, that we may never take for grant-
ed the Earth’s beauty and the sky’s 
glory. Give us a child’s love, that we 
may find our greatest joy in being 
close to You. Give us a child’s humil-
ity, that we will trust Your wisdom to 
order our steps. 

Guide our Senators and those who 
support them through the challenges of 
this day. As they look to You for wis-
dom, supply their needs according to 
Your infinite riches. 

We pray in Your righteous Name. 
Amen. 

f 

PLEDGE OF ALLEGIANCE 
The PRESIDENT pro tempore led the 

Pledge of Allegiance, as follows: 
I pledge allegiance to the Flag of the 

United States of America, and to the Repub-
lic for which it stands, one Nation under 
God, indivisible, with liberty and justice for 
all. 

f 

RESERVATION OF LEADER TIME 
The PRESIDENT pro tempore. Under 

the previous order, the leadership time 
is reserved. 

f 

PROTECTION OF LAWFUL COM-
MERCE IN ARMS ACT—MOTION 
TO PROCEED 
The PRESIDENT pro tempore. Under 

the previous order, the Senate will re-
sume consideration of the motion to 
proceed to S. 397, which the clerk will 
report. 

The legislative clerk read as follows: 
A bill (S. 397) to prohibit civil liability ac-

tions from being brought or continued 
against manufacturers, distributors, dealers, 
or importers of firearms or ammunition for 
damages, injunctive or other relief resulting 
from the misuse of their products by others. 

The PRESIDENT pro tempore. Under 
the previous order, the time from 10 to 
2 p.m. shall be equally divided, with 
the majority in control of the first 
hour and the Democrats in control of 
the second hour, rotating in that fash-
ion until 2 p.m. 

RECOGNITION OF THE MAJORITY LEADER 
The PRESIDENT pro tempore. The 

majority leader is recognized. 
SCHEDULE 

Mr. FRIST. Mr. President, this morn-
ing we are returning to the motion to 
proceed to the Protection of Lawful 
Commerce in Arms Act, otherwise 
known as the gun manufacturers liabil-
ity legislation. Yesterday we invoked 
cloture on the motion to proceed. We 
now have an order to begin the bill at 
2 p.m. today. The debate will be equal-
ly divided until 2 o’clock today. I un-
derstand a rollcall vote will not be nec-
essary, and we will have a voice vote at 
2 p.m. and then be on the bill. 

Senators can expect a cloture vote on 
the underlying bill to occur on Friday, 
unless we change that time by consent. 
As I stated repeatedly over the last 
several days, we are going to have a 
very busy session as we address a range 
of issues, including energy and high-
ways and the Interior funding bill, the 
gun manufacturers liability bill, vet-
erans funding, nominations, and other 
issues. 

Just a quick update on several of 
these. In terms of the Energy bill, after 
5 years of hard work, the energy con-
ferees are now done. I expect that that 
legislation will be filed shortly. This is 
a major accomplishment that will 
cause serious and dramatic changes in 
how we produce, deliver, and consume 
energy. We simply would not be at this 
point without the hard work, the perse-

verance, and the patience of Senator 
DOMENICI and his partner, Senator 
BINGAMAN, as well as Congressman 
BARTON. We will pass that conference 
report this week. Our country will be 
all the better for it. 

I was talking to the Secretary of En-
ergy earlier this morning. We were dis-
cussing the absolute importance of 
passing this bill to establish a frame-
work of policy from this legislative 
body. He again referred to the great 
good this bill will do. 

On highways, it has taken this Con-
gress 3 tough years of work to come to 
this point, but with just a little more 
work, we will have a bill that the 
President will sign. Our conferees are 
working and should complete the writ-
ing of it today. I spent time with sev-
eral of the conferees yesterday and 
with the Speaker, as we coordinate 
completion of this highway bill. 

The good news for the American peo-
ple is, as they see what is sometimes 
confusing on the floor of the Senate as 
these bills come in, this particular 
highway bill will make our streets and 
our highways safer. It will make our 
economy more productive. It will cre-
ate many new jobs. 

I mentioned veterans funding. Yes-
terday, the House and Senate majority 
agreed to ensure that $1.5 billion of 
needed funding will be given to the De-
partment of Veterans Affairs this fiscal 
year. Veterans can be assured that 
their health care will remain funded. I 
know it is confusing what you hear on 
the floor, but that action is being 
taken. 

I mentioned Interior funding. Yester-
day both Houses agreed to fund many 
of the programs that affect many of 
our public lands held in trust for Amer-
icans throughout the country. We in-
tend to complete action on this con-
ference report this week as well. 

Late last night, the conferees com-
pleted work on the Legislative Branch 
appropriations bill, and we will be at-
tempting to clear that legislation as 
well this week. 
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Vivian Englund v. World Pawn Exch.

Circuit Court of Oregon, Multnomah County, Fourth Judicial District

June 30, 2017, Decided; June 30, 2017, Filed

Case No. 16CV00598

Reporter
2017 Ore. Cir. LEXIS 3 *

VIVIAN ENGLUND, a Washington resident, and 
Personal Representative for the Estate of Kirsten 
Englund, Plaintiff, v. WORLD PAWN EXCHANGE, LLC, 
an Oregon for-profit corporation, J&G II, INC d/b/a J&G 
SALES, LTD., an Arizona for-profit corporation, 
RICHARD JAMES SINATRA, an Oregon resident, 
Defendants.

Core Terms

firearms, negligent entrustment, predicate, negligence 
per se, allegations, purchaser, seller, straw, defendants', 
transferred, credit card, definite, murder, gun, 
knowingly, supplied, proximate cause, ultimate fact, 
manufacturer, ammunition, weapons, aiding and 
abetting, motion to dismiss, public nuisance, 
foreseeable, electronic, possessed, violating, belonged, 
customer

Judges:  [*1] Michael A. Greenlick, Circuit Court Judge.

Opinion by: Michael A. Greenlick

Opinion

OPINION REGARDING DEFENDANTS' RULE 21 
MOTIONS AGAINST PLAINTIFF'S FIRST AMENDED 
COMPLAINT

This matter1 came before the Court on March 23, 
2017,2 for hearing on defendants' rule 21 motions 
against plaintiff's first amended complaint (FAC), 
arguing to dismiss pursuant to ORCP 21(A)(8) plaintiff's 
claims of negligence, negligence per se, gross 
negligence, negligent entrustment, and public nuisance 
against World Pawn Exchange, LLC (World Pawn), J&G 
II, Inc. (J&G), and Richard James Sinatra (Sinatra) 
(collectively, "defendants"). Alternatively, defendants 
move to strike under ORCP 21(E) and World Pawn and 
Sinatra move to make more definite and certain under 
ORCP 21(D). Jonathan Lowy, Alla Lefkowitz, Thomas 
D'Amore, and Ray Sarola appeared for plaintiff. Jeffrey 
Eden and Leora Coleman-Fire appeared for World 
Pawn and Sinatra. Jeffrey Malsch appeared for J&G.

As explained below, the Court, after considering the 
arguments of counsel, the pleadings, and the 
submissions, denies defendants' motions to dismiss 
plaintiff's claims of negligence, negligence per se, gross 
negligence, negligent entrustment, and public nuisance 
because the predicate exception set forth in 15 USC § 
7903(5)(A)(iii) applies and plaintiff [*2]  has sufficiently 
alleged ultimate facts to support each those claims. In 
addition, the Court denies defendants' motions to strike. 
Finally, the Court grants in part and denies in part World 
Pawn and Sinatra's motion to make more definite and 
certain. Specifically, the Court grants that motion insofar 
as it pertains to the allegations regarding the nature and 
the amount of economic damages set forth in 
paragraphs 135 through 138 of the FAC. Plaintiff is 
given leave to make more definite and certain those 

1 As the defendants' arguments cover similar subject matter, 
the Court addresses them together as opposed to 
independently.

2 On November 16, 2016, the Court heard argument on J&G's 
motion to dismiss, among other issues, and therefore relies 
upon such prior argument in this opinion.

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5RJ7-TVN1-JFSV-G4S5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73C1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73C1-00000-00&context=1000516
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allegations only.3

I. Factual Background

In determining the sufficiency of plaintiff's FAC in 
response to a motion to dismiss pursuant to ORCP 21 
A(8), the Court accepts as true all well-pleaded 
allegations and gives plaintiff, as the nonmoving party, 
the benefit of all favorable inferences that may be drawn 
from those allegations. Scovill By and Through Hubbard 
v. City of Astoria, 324 Or 159, 161 (1996) (citing Stringer 
v. Car Data Sys., Inc., 314 Or 576, 584 (1992)). "All 
pleadings shall be liberally construed with a view of 
substantial justice between the parties." ORCP 12 A.

The following is a summary of the factual allegations 
contained in plaintiff's FAC. World Pawn is a retailer of 
firearms in the State of Oregon. FAC ¶ 30. World Pawn 
also operates as a middleman for online firearms 
dealers. Id. J&G specializes in the interstate [*3]  selling 
of ammunition and firearms through the Internet, 
including into the State of Oregon. Id. ¶ 31. Before 
December 12, 2011, Jeffrey Boyce and his mother, 
Diane Boyce, entered World Pawn's retail store on 
multiple occasions, sometimes perusing firearms and 
asking World Pawn staff questions about firearms. Id. ¶ 
32. World Pawn staff answered their questions. Id.

At all relevant times, Jeffrey Boyce had a felony 
conviction for unlawful use of a weapon and was thus 
ineligible to personally own or operate a firearm. Id. ¶¶ 
35, 38. In addition, Jeffrey Boyce suffered from mental 
health and drug abuse issues. Id. ¶ 38. Those were the 
reasons why Jeffrey Boyce ultimately did not acquire the 
firearms personally and, instead, had Diane Boyce 
acquire the firearms as a straw purchaser on his behalf. 
Id.

On December 12, 2011, Diane Boyce acquired an AK-
47 assault rifle from World Pawn on behalf of her son, 
Jeffrey Boyce. Id. ¶ 33. That firearm was ordered via the 
Internet by and for Jeffrey Boyce from a nonparty 
firearms dealer in Minnesota. Id.

On January 21, 2012, Diane Boyce acquired another 
firearm, a Makarov 9mm semi-automatic pistol, from 
World Pawn on behalf of Jeffrey Boyce. Id. ¶ 36. [*4]  
Jeffrey Boyce ordered the Makarov over the Internet 
through J&G, which transferred the Makarov to World 

3 Any motions not specifically discussed in this opinion are 
denied without further discussion.

Pawn, which in turn transferred the Makarov to Diane 
Boyce on behalf of Jeffrey Boyce. Id. ¶ 36. Four days 
earlier, on January 17, 2012, Jeffrey Boyce 
communicated electronically with J&G, directing J&G to 
transfer the Makarov to World Pawn. Id. ¶ 54. Jeffrey 
Boyce used an email address he shared with his mother 
and paid for the firearm with his mother's credit card. Id.

On February 27, 2012, Diane Boyce acquired another 
firearm, a Rock Island semi-automatic pistol, from World 
Pawn on behalf of Jeffrey Boyce. Id. ¶ 37. Jeffrey Boyce 
ordered the Rock Island over the Internet through J&G, 
which transferred the Rock Island to World Pawn, which 
in turn transferred the Rock Island to Diane Boyce on 
behalf of Jeffrey Boyce. Id. ¶ 37. Beforehand, on 
February 21, 2012, Jeffrey Boyce used his personal 
email address, jeffreyboyce@gmail.com, to 
communicate electronically with J&G, stating, "PLEASE 
SEND[] TRACKING NUMBER TO JEFFREY 
BOYCE...." Id. ¶ 55. The following day, February 22, 
2012, Jeffrey Boyce sent the following electronic 
message to J&G:

GOOD EVENING,

I PURCHASED A Rock Island Armory [*5]  1011a1 
[] Tactical 45ACP WITH 2 ADDITIONAL 
MAGAZINES. WHEN FILLING OUT THE FORMS 
AND GIVING MY CREDIT CARD # I DID NOT 
NOTICE A SPOT TO PUT THE INFORMATION 
FOR TH[E] FFL HOLDER I WANT TO TRANSFER 
THE GUN TO WHEN I GO TO PICK IT UP? MY 
NAME IS JEFFERY BOYCE. I PURCHASED MY 
M1011A1 FROM J&G SALES AND I WANT THE 
FIREARM TRANSFERRED TO [WORLD PAWN].
THEIR FFL LICENSE IS ON FILE. MY 
TELEPHONE # IS (541) 267-2392. PLEASE 
NOTIFY ME WHEN THIS TRANSFER IS 
COMPLETE. I HAVE SPENT QUITE A BIT OF 
MONEY AND WOULD LIKE TO USE MY 1911 AS 
SOON AS POSSIBLE.
YOURS TRULY,
MR. JEFFREY G. BOYCE

Id. ¶ 57 (emphasis added).

J&G used the same customer number, OR02017, for 
the Makaraov and the Rock Island transactions, despite 
J&G's records indicating that the Makarov was "sold to 
Diane Boyce" and the Rock Island was "sold to Jeffrey 
Boyce." Id. ¶ 56. Notwithstanding Jeffrey Boyce's written 
statement that he gave "my credit card," the Makarov 
and Rock Island were purchased with a credit card that 
belonged to Diane Boyce. Id. ¶ 58. J&G possessed 
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records demonstrating that Diane Boyce was the credit 
card holder. Id. J&G failed to undertake a retrospective 
assessment of past transactions to identify the 
discrepancy [*6]  between Jeffrey Boyce's written 
statement that he used his credit card and the 
indisputable fact that the credit card belonged to Diane 
Boyce. Id. ¶ 59. Similarly, J&G failed to identify that the 
same customer number, OR02017, was previously used 
to purchase firearms. Id.

J&G shipped the Rock Island to World Pawn on 
February 23, 2012, the day after Jeffrey Boyce sent 
J&G the foregoing electronic message. Id. ¶ 61. 
Accompanying the Rock Island was an invoice reading, 
"SOLD TO: JEFFREY BOYCE FOR TRANSFER." Id. ¶ 
62. The invoice included the last four digits of the credit 
card associated with payment of the Rock Island, which 
belonged to Diane Boyce. Id. ¶ 63. Despite receiving an 
invoice that indicated the Rock Island was sold to 
Jeffrey Boyce and that the credit card belonged to Diane 
Boyce, World Pawn transferred the firearm to Diane 
Boyce. Id. ¶ 64.

Jeffrey Boyce created a customer account with J&G and 
used it to order the Makarov and Rock Island pistols. Id. 
¶ 52. To create the customer account, Jeffrey Boyce 
had to provide his name, date of birth, email address, 
residence, and select a password. Id. J&G had access 
to Jeffrey Boyce's customer account. Id. For all three 
firearms, Jeffrey [*7]  Boyce exclusively communicated 
with the online dealers, including J&G, as well as with 
World Pawn to arrange purchase and transfer of the 
firearms. Id. ¶ 51.

All three weapons were paid for by Jeffrey Boyce, were 
types of guns not typically used for hunting, and were all 
transferred to Diane Boyce roughly within a three month 
period. Id. ¶¶ 50, 39. Diane Boyce signed a Form 4473 
for all three firearms, thereby falsifying a response by 
indicating that she was the actual transferee and buyer 
of each firearm. Id. ¶ 47. J&G had general knowledge 
that its firearms were being sold to straw purchasers 
and that its firearms were being used in crimes at 
alarming rates. Id. ¶¶ 40, 41. Despite knowledge of 
frequent straw purchases, J&G did nothing to prevent 
such unlawful purchases from continuing. Id ¶ 40. World 
Pawn falsified its 4473 Form by indicating that Diane 
Boyce was the purchaser of the Rock Island even 
though World Pawn knew that J&G's invoice stated that 
Jeffrey Boyce was the actual purchaser. Id. ¶ 165. 
Additionally, World Pawn knew, and had reason to 
believe, that Diane Boyce was acting as a straw 
purchaser for her son, Jeffrey Boyce, and World Pawn 

failed to undertake any reasonable [*8]  inquiry or steps 
to prevent the unlawful straw purchase of the Rock 
Island. Id. ¶¶ 64, 60, 66, 67. Because World Pawn knew 
that Diane Boyce was a straw purchaser of the Rock 
Island, World Pawn should have retrospectively 
determined that the Makarov and AK-47, both guns 
previously transferred to Diane Boyce, were likewise 
straw purchases. Id. ¶ 66. Indeed, World Pawn would 
have realized that Diane Boyce had previously acted as 
a straw purchaser for the AK-47 and Makarov if World 
Pawn had undertaken a reasonable records review.4 Id.

As a result of neither J&G nor World Pawn employing 
reasonable care to undertake a record review or to 
inquire about whether straw purchases had been afoot, 
Jeffrey Boyce, a convicted felon suffering from mental 
illness and drug addiction, was ultimately able to 
possess all three firearms and engage in an extended 
criminal episode occurring in both Oregon and 
California. Id. ¶¶ 67, 35, 38, 85, 86. On April 28, 2013, 
Jeffrey Boyce drove a pickup truck out to the Oregon 
coast and fired his Makarov six times at a stranger, 
Kirsten Englund, taking her life. Id. ¶¶ 67, 89. Jeffrey 
Boyce proceeded to douse Kirsten Englund in gasoline 
and set her on fire Id. ¶ 85. [*9] 

The following day, April 29, 2013, Jeffrey Boyce 
employed the Rock Island in Sonoma County, California 
to coerce a stranger to drive him to a church. Id. ¶ 86. 
Upon arrival at the church, Jeffrey Boyce drove off in the 
stranger's car. Id. Afterwards, Jeffrey Boyce brandished 
the Rock Island again to coerce a different person in 
Marin County, California to give him their car. Id. ¶ 87. 
Shortly thereafter, law enforcement officers arrested 
Jeffrey Boyce while he was attempting to break into a 
nearby home. Id. ¶ 88. At the time of arrest, Jeffrey 
Boyce was carrying the Rock Island and the AK-47. Id. ¶ 
88. Jeffrey Boyce told law enforcement that he 
murdered Kirsten Englund with the Makarov. Id. ¶ 89. 
Oregon State Police located six spent casings at the 
scene of the homicide, later confirming they were fired 
by the Makarov. Id. ¶ 89. The officers also found a 
heretofore unmentioned Ruger .22 caliber semi-
automatic rifle inside Jeffrey Boyce's pickup truck, which 
according to Alcohol, Tobacco, and Firearms records 
was acquired by Diane Boyce in 2008. Id. ¶ 90. Also 
found inside the pickup truck was ammunition, 
methadone, valium prescribed to Diane Boyce, and 
marijuana. Id. Jeffrey Boyce thereafter [*10]  committed 
suicide while in custody. Id.

4 The Court recognizes that J&G was not a party to the original 
AK-47 sale.
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II. Defendants' Motions to Dismiss Plaintiff's Claims 
Because the Predicate Exception, Negligent 
Entrustment Exception, and Negligence Per Se 
Exception Are Inapplicable Are Denied.

The Protection of Lawful Commerce in Arms Act 
(PLCAA), 15 USC § 7901 et seq., prohibits any 
"qualified civil liability action," which is defined as "a civil 
action or proceeding or an administrative proceeding 
brought by any person against a manufacturer or seller 
of a qualified product, or a trade association, for 
damages, punitive damages, injunctive or declaratory 
relief, abatement, restitution, fines, or penalties, or other 
relief, resulting from the criminal or unlawful misuse of a 
qualified product by the person or a third party." Id. § 
7903(5)(A). A "qualified product" means any firearm or 
ammunition, or component part thereof, that has been 
shipped or transported in interstate or foreign 
commerce. Id. § 7903(4). A "seller" means, among other 
things, a person or entity engaged in the business of 
selling firearms or ammunition. See Id. § 7903(6). The 
term "unlawful misuse" means conduct that violates a 
statute, ordinance, or regulation as it relates to the use 
of a qualified product. Id. § 7903(9). In short, Congress 
granted [*11]  immunity generally to manufacturers and 
sellers of firearms and ammunition for injuries or harm 
caused by use of firearms sold by them.

However, Congress carved out six exceptions to that 
immunity, rendering specific conduct outside the scope 
of a qualified civil liability action, thereby exposing to 
liability certain manufacturers and sellers of qualified 
products in limited circumstances. Here, plaintiff argues 
that the predicate exception, negligent entrustment 
exception, and negligence per se exception apply to this 
case.

A. Predicate Exception

The first question presented is whether plaintiff 
sufficiently alleges a claim governed by the predicate 
exception under 15 USC § 7903(5)(A)(iii).

The predicate exception brings a case outside the 
scope of a qualified civil liability action and, thus, allows 
that case to proceed to trial. Initially, the Court notes 
that the predicate exception's broad language provides 
that an entire "action" survives—including all alleged 
claims—if a seller of a qualified product knowingly 
violated and/or aided and abetted the violation of a 
statute applicable to the sale or marketing of the 

qualified product, and that violation was the proximate 
cause of the harm for which relief [*12]  is sought. 15 
USC § 7903(5)(A)(iii). In support of that conclusion, 
subsections (5)(A)(iii)(I) and (5)(A)(iii)(II) employ "any 
case" not "any claim," suggesting that Congress 
intended for all otherwise justiciable claims to go 
forward in cases that trigger application of the predicate 
exception. See id. Accordingly, the Court construes 
section 7903(5)(A)(iii) as providing that all claims—e.g., 
negligence, public nuisance, negligent entrustment, 
negligent per se—overcome the immunity protections 
afforded by section 7902. See e.g., Williams v. 
Beemiller, Inc., 100 AD3d 143, 151 (NY App Div 4th 
Dep't 2012), amended by 103 AD3d 1191 (NY App Div 
4th Dep't 2013) (concluding that a separate analysis of 
the plaintiff's negligent entrustment and negligence per 
se exceptions is unnecessary after determining that the 
predicate exception applies); Smith & Wesson Corp. v. 
City of Gary, 875 NE2d 422, 434-45 (Ind Ct App 2007) 
(allowing a negligence claim to proceed without a claim-
by-claim analysis after concluding that violation of a 
statutory public nuisance law triggered application of the 
predicate exception); but see Woods v. Steadman's 
Hardware, Inc., No CV 12-33-H-CCL, 2013 WL 709110 
(D Mont Feb. 26, 2013) (discussing approvingly the 
lower court's dismissal of some claims after determining 
that other claims survived because they satisfied the 
predicate exception). Conversely, where the negligent 
entrustment exception of section 7903(5)(A)(ii) applies, 
it does not automatically open the gate to all claims. 
Rather, looking at the plain statutory [*13]  language, 
the negligent entrustment provision solely authorizes 
"an action brought against a seller for negligent 
entrustment or negligence per se." See id. (emphasis 
added).

The statutory language of the predicate exception 
reads:

(iii) an action in which a manufacturer or seller of a 
qualified product knowingly violated a State or 
Federal statute applicable to the sale or marketing 
of the product, and the violation was a proximate 
cause of the harm for which relief is sought, 
including—

(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to make 
appropriate entry in, any record required to be kept 
under Federal or State law with respect to the 
qualified product, or aided, abetted, or conspired 
with any person in making any false or fictitious oral 
or written statement with respect to any fact 
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material to the lawfulness of the sale or other 
disposition of a qualified product; or

(II) any case in which the manufacturer or seller 
aided, abetted, or conspired with any other person 
to sell or otherwise dispose of a qualified product, 
knowing, or having reasonable cause to believe, 
that the actual buyer of the qualified product was 
prohibited from [*14]  possessing or receiving a 
firearm or ammunition under subsection (g) or (n) of 
section 922 of title 18;

Id. § 7903(5)(A)(iii) (emphasis added). Plaintiff expressly 
alleges that defendants knowingly violated and/or aided 
and abetted Diane Boyce and Jeffrey Boyce in violating 
state and federal statutes applicable to the sale or 
marketing of firearms, and that such violation was a 
proximate cause of the harm for which relief is sought in 
this case. See FAC ¶¶ 82, 83, 84 (alleging violations of 
ORS §§ 166.416, 166.418 as well as 18 USC §§ 
922(a)(1)(A), 922(a)(6), 922(d), 922(g), 922(m), 
924(a)(1), 924(a)(2), 924(a)(3)).

After considering the applicable law, accepting as true 
plaintiff's factual allegations, giving plaintiff the benefit of 
all reasonable inferences therefrom, and based upon 
the totality of circumstances, including the nature and 
pattern of firearm purchases, the invoice and electronic 
messages that expressly identified Jeffrey Boyce as the 
purchaser, the shared online account associated with 
Diane Boyce's credit card, Jeffrey Boyce's personal 
email address correspondence, among other things, the 
Court is satisfied that plaintiff has alleged sufficient 
ultimate facts to support a knowing violation and/or 
aiding and abetting theory against J&G and Word Pawn. 
See ORS §§ 166.416, 166.418; 18 USC §§ 
922(a)(1)(A), 922(a)(6), 922(d), 922(m). Put differently, 
a reasonable person could [*15]  find that both World 
Pawn and J&G knowingly violated and/or aided and 
abetted Diane Boyce and Jeffrey Boyce in violating a 
statute applicable to the sale or marketing of firearms. 
The inquiry, however, does not end there.

The predicate exception also requires that the violation 
of federal or state statute constitute a proximate cause 
of the harm for which relief is sought, i.e., a proximate 
cause of the damages stemming from Jeffrey Boyce's 
murder of Kirsten Englund. No party disputes that 
Jeffrey Boyce shot and killed Kirsten Englund using the 
Makarov. Additionally, plaintiff implicitly argues that 
Jeffrey Boyce possessed the Rock Island at the time of 
the murder and that such possession emboldened 
Jeffrey Boyce, thereby facilitating his ultimate murder of 

Kirsten Englund. FAC 67, 80, 85. Indeed, case law 
supports the legal theory that possession of a weapon 
may be "in furtherance" of a crime when such 
possession emboldens a defendant in the commission 
of a crime. See US v. Thongsy, 577 F3d 1036, 1041-42 
(2009) (holding that a rational jury could find that 
possession of a firearm was "in furtherance" of a drug 
crime). While Thongsy involved a drug crime, and this 
case involves a murder, the Court concludes that it is 
appropriate [*16]  to extend the Thongsy rationale to 
nondrug scenarios. See id. Plaintiff has alleged that 
Jeffrey Boyce was armed with both the Makarov and 
Rock Island at the time of the murder. FAC ¶¶ 67, 80, 
85. A reasonable jury could infer that possessing the 
Rock Island at the time of the murder emboldened 
Jeffrey Boyce and was, therefore, possessed in 
furtherance of the Jeffrey's Boyce's killing of Kirsten 
Englund.

Defendants' also raise arguments that Jeffrey Boyce's 
actions were not foreseeable. The Oregon Supreme 
Court, in Fazzolari v. Portland Sch. Dist. No. 1J, 303 Or 
1 (1987), explained that foreseeability "depends on 
whether [defendants' conduct] created a foreseeable 
risk to a protected interest of the kind of harm that befell 
the plaintiff." Id. at 17. The Court concludes that a 
foreseeable outcome arising from a seller of firearms 
violating gun safety laws that were designed to keep 
firearms out of the hands of dangerous people is that 
innocent people would be harmed or worse murdered. 
The Court notes that the question of foreseeability is a 
fact-intensive inquiry rightfully belonging to a jury. See 
Thongsy, 577 F3d at 1041.

In sum, based upon the foregoing, the Court concludes 
that application of the predicate exception is 
appropriate [*17]  in this case because plaintiff has 
alleged sufficient ultimate facts upon which a 
reasonable jury could find that defendants knowingly 
violated and/or aided and abetted violation of federal or 
state statutes, and that such violation was a proximate 
cause of Kirsten Englund's death.

B. Negligent Entrustment

PLCCA provides an exception to immunity for actions 
brought against a seller for negligent entrustment. 15 
USC § 7903(5)(A)(ii). Congress defines "negligent 
entrustment" as "the supplying of a qualified product by 
a seller for use by another person when the seller 
knows, or reasonably should know, the person to whom 
the product is supplied is likely to, and does, use the 
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product in a manner involving unreasonable risk of 
physical injury to the person or others." Id. § 7903(5)(B) 
(emphasis added).

World Pawn argues that the negligent entrustment 
exception is not applicable because the firearms were 
supplied to Diane Boyce who did not "use" the firearms 
to commit a violent crime. Plaintiff argues that Diane 
Boyce's "use" involved transferring the firearms to 
Jeffrey Boyce, which necessarily involved unreasonably 
risk to others. The Court is not required to reach the 
question of whether plaintiff's broad interpretation [*18]  
of "use" is appropriate, or whether the negligent 
entrustment exception under federal law is applicable, 
because the Court has determined the predicate 
exception applies, and, therefore, plaintiff is entitled to 
bring all well-pleaded claims valid under Oregon law. 
See e.g., Williams v. Beemiller, Inc., 100 AD3d 143, 151 
(NY App Div 4th Dep't 2012), amended by 103 AD3d 
1191 (NY App Div 4th Dep't 2013); Smith & Wesson 
Corp. v. City of Gary, 875 NE2d 422, 434-45 (Ind Ct 
App 2007).

Because the predicate exception applies, the Court 
must determine solely whether plaintiff has sufficiently 
alleged ultimate facts to support a negligent entrustment 
claim under Oregon law. Oregon courts commonly rely 
on the Restatement (Second) of Torts when evaluating 
legal concepts. See e.g., Marlow v. City of Sisters, 281 
Or App 462, 470 (2016) (relying on the Restatement 
(Second) of Torts in analyzing common trespass 
principles). Section 390 of the Restatement (Second) of 
Torts defines "negligent entrustment" as:

One who supplies directly or through a third person 
a chattel for the use of another whom the supplier 
knows or has reason to know to be likely because 
of his youth, inexperience, or otherwise to use it in 
a manner involving unreasonable risk of physical 
harm to himself and others whom the supplier 
should expect to share in or be endangered by its 
use, is subject to liability for physical harm resulting 
to them.

Restatement (Second) of Torts § 390 (1965). In short, 
the Court concludes that plaintiff is entitled to go [*19]  
forward on a theory that defendants supplied these 
firearms to Jeffrey Boyce, through a third person, Diane 
Boyce, having reason to know that such supplying 
involved unreasonable risk to others based upon the 
inherent dangerous nature of straw-purchase 
transactions.

Plaintiff has essentially alleged that J&G and Word 

Pawn supplied the firearms to Jeffrey Boyce through 
Diane Boyce, a third person. See e.g., FAC 117, 118, 
120. The Court finds that plaintiff has alleged sufficient 
facts to infer that Diane Boyce had actual knowledge 
that Jeffrey Boyce was likely to use the firearms in an 
unsafe manner. More to the point, the Court concludes 
that plaintiff has alleged sufficient facts to infer that J&G 
and World Pawn had reason to know that Jeffrey's 
possession of the weapons would likely create an 
unreasonable risk of harm due to the inherent 
dangerous nature of straw-purchase arrangements. The 
fundamental purpose of background checks is to 
prevent firearms from coming into the possession of 
people that Congress determined are dangerous for one 
reason or another. A common method of bypassing 
such background checks for buyers who are ineligible to 
purchase firearms is what took place in [*20]  this case: 
a straw purchase. Plaintiff alleges that J&G knew that a 
number of weapons it sold previously were transferred 
through straw buyers and ultimately used in dangerous 
crimes. Id. ¶¶ 40, 41. In addition, plaintiff alleges that 
World Pawn had reason to know that Jeffrey Boyce not 
only received the Rock Island through a straw purchase, 
but also the Makarov and the Ak-47. And Jeffrey 
Boyce's receipt of the so-called "arsenal of weapons he 
acquired through J&G and [World Pawn]" increased the 
degree of unreasonable risk to others. FAC ¶¶ 85.

For the foregoing reasons, defendants' motions to 
dismiss plaintiff's negligent entrustment claim is denied. 
The Court, accepting as true all well-pleaded allegations 
and giving plaintiff, as the nonmoving party, the benefit 
of all favorable inferences that may be drawn from those 
allegations, concludes that plaintiff has alleged sufficient 
ultimate facts to bring a negligent entrustment claim 
under Oregon law.

C. Negligence Per Se

Turning now to plaintiff's negligence per se claim. As 
previously explained, because the predicate exception 
applies, the Court need not determine whether the 
negligence per se exception is specifically applicable. 
 [*21] See e.g., Williams v. Beemiller, Inc., 100 AD3d 
143, 151 (NY App Div 4th Dep't 2012), amended by 103 
AD3d 1191 (NY App Div 4th Dep't 2013); Smith & 
Wesson Corp. v. City of Gary, 875 NE2d 422, 434-45 
(Ind Ct App 2007).

Oregon courts recognize that violation of a statutory 
duty constitutes negligence per se if the statute "so fixes 
the legal standard of conduct that there is no question of 
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due care left for a factfinder to determine." Shahtout v. 
Emco Garbage, Co., 298 Or 598, 601 (1985). As 
defendant J&G acknowledges, to establish a claim for 
negligence per se, a plaintiff must provide factual 
allegations to support that (1) defendant violated a 
statute or rule; (2) plaintiff was injured as a result of that 
violation; (3) plaintiff was a member of the class of 
persons intended to be protected by the statute or rule; 
and (4) the injury plaintiff suffered was of a type that the 
statute or rule was designed to protect. Scheffel v. Or. 
Beta Chapter of Phi Kappa Psi Fraternity, 237 Or App 
390, 415 (2015).

Defendant J&G argues that the complaint does not 
adequately contains facts to support violation of 18 USC 
§ 922(d), ORS § 166.416, and ORS § 166.418. 
Defendant J&G seems to rely upon a technical and 
overly limited reading of those statutes by asserting J&G 
did not transfer firearms to Diane Boyce or Jeffrey 
Boyce and instead transferred firearms to World Pawn. 
The Court cannot read the complaint in such a limited 
fashion for reasons discussed above. The gravamen of 
plaintiff's complaint alleges facts sufficient to support a 
finding that J&G and World [*22]  Pawn knowingly 
violated and/or aided and abetted each other and Diane 
Boyce in unlawfully completing Form 4473 in addition to 
executing the straw purchases associated with the 
Makarov and Rock Island.

The Court also finds that World Pawn's argument 
regarding whether negligence per se exists in Oregon 
rests upon semantics. It is the case that Oregon courts 
recognize a cause of action based upon a theory of 
negligence per se. See Doyle v. City of Medford, 356 Or 
336, 345 n 7 (2014) ("Negligence per se is a shorthand 
descriptor for a judicially recognized negligence claim 
based on a duty that is imposed by a statute or 
regulation") (citing Abraham v. T. Henry Const., Inc., 
350 Or 29, 36 n 5 (2011)). It is also true that the plain 
language of the statutory provision authorizes "an action 
against a seller * * * for negligence per se." 15 USC § 
7903(5)(A)(ii). Fundamentally, section 7903(5)(A)(ii) 
authorizes a negligence per se theory to go forward 
regardless of whether it is technically a standalone 
action or an alternate method of establishing a standard 
of care for a negligence claim. The Court finds no 
persuasive basis to conclude that Congress intended to 
prohibit negligence per se claims in jurisdictions that 
characterize negligence per se as a subspecies of 
common law negligence instead of a standalone cause 
of action.

World Pawn also [*23]  disputes the question of whether 

violation of a gun safety law can constitute the basis of a 
negligence per se theory of recovery. The Court notes 
that, to its knowledge, no clear binding precedent exists 
to resolve this question. Nevertheless, the Eleventh 
Circuit Court of Appeals, in King v. Story's, Inc., 54 F3d 
696 (1995), held that a retailer's sale of a rifle without 
obtaining the buyer's signature on Form 4473 violated a 
federal regulation, 27 CFR § 178.124, and, therefore, 
constituted negligence per se. Id. at 697. Here, the 
focused gun safety statutes established a fixed standard 
of care applicable to defendants. Those focused gun 
safety statutes were designed to prevent innocent 
civilians, such as Kirsten Englund, from becoming 
victims of gun violence. Consequently, the Court 
concludes plaintiff has adequately alleged that 
defendants' violation of state and federal statutes 
constituted negligence per se.

III. Motion to Strike and Motion to Make More 
Definite and Certain

After reviewing defendants' motions to strike and World 
Pawn and Sinatra's motion to make more definite and 
certain, the Court denies the motions to strike entirely 
and denies in part and grants in part the motion to make 
more definite and certain. Specifically, the Court [*24]  
grants World Pawn and Sinatra's request to make more 
definite and certain allegations regarding the nature and 
amount of economic damages set forth in paragraphs 
135 through 138 of plaintiff's complaint.

IV. Conclusion

For the foregoing reasons, defendants' motions to 
dismiss plaintiff's claims of negligence, negligence per 
se, negligent entrustment, gross negligence, and public 
nuisance are denied, because the predicate exception 
applies to this case, and plaintiff has alleged ultimate 
facts that, if taken as true and from which reasonable 
inferences are drawn, could support her claims. In 
addition, defendants' motions to strike are denied. 
Lastly, the Court grants in part and denies in part World 
Pawn and Sinatra's motion to make more definite and 
certain.

SIGNED this 30th day of June, 2017.

/s/ Michael A. Greenlick

Michael A. Greenlick

Circuit Court Judge
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STATE OF SOUTH CAROLINA ) 
	

IN THE COURT OF COMMON PLEAS 
COUNTY OF SPARTANBURG ) 

) 
Cindy Coxie, 	 ) 

	
Civil Action No. 201 8-CP-42-04297 

) 
PLAINTIFF, ) 

V. 	 ) 
	

Form 4 

	

) 
	

SCRCP Rule 21(b)(6) Motion To Dismiss 
Academy, Ltd., d/b/a Academy 

	
) 
	

Denied 
Sports and Outdoors; and, Dustan ) 
Lawson, 	 ) 

) 
DEFENDANT) 

CHECK ONE: 

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried 
and a verdict rendered. 
[X] 	DECISION BY THE COURT. This action came to trial or hearing before the court. The issues 
have been tried or heard and a decision rendered. 
[1 	ACTION DISMISSED. (CHECK REASON):  { ] Rule 12(b), SCRCP; [ii Rule 41(a), 

SCRCP (Vol. Nonsuit); []Rule 43(k),SCRCP(Settled); []Other 	  
ACTION STRICKEN (CHECK REASON): [] Rule 400), SCRCP; [] Bankruptcy; [1 

Binding Arbitration, subject to right to restore to confirm, vacate or modify arbitration award; 
Other 	  

IT IS ORDERED AND ADJUDGED: [ J See attached order; [X] Statement of judgment by the 
Court: 

This matter came before the Court on the defendant Academy's Motion to Dismiss 
pursuant to SCRCP Rule 12(b)(6), asserting that the plaintiff has failed to state facts sufficient to 
constitute a cause of action. 

The standard of review which this Court is required to apply in ruling on a SCRCP Rule 
12(b)(6) motion is well-established in South Carolina and is not contested by the parties. A 
ruling on a 12(b)(6) motion to dismiss must be based solely upon the allegations set forth in the 
complaint. If the facts alleged in the complaint and the inferences reasonably deducible 
therefrom would entitle the plaintiff to any relief on any theory of the case, then a court must 
deny the motion. The relevant question is whether, in viewing the complaint in a light most 
favorable to the plaintiff, and with every reasonable doubt resolved in the plaintiffs favor, the 
complaint states a valid claim for relief. See Dye v. Gainey, where "every" doubt is resolved in 
the plaintiffs favor when ruling on a 12(b)(6) motion. Dye v. Gainey, 320 S.C. 65, 67-68, 463 
S.E.2d 97, 98-99 (Ct. App. 1995). The complaint should not be dismissed merely because the 
court doubts the plaintiff will prevail in the action. A judgment on the pleadings against the 
plaintiff is not proper where there is an issue of fact raised by the complaint which, if resolved in 
favor of the plaintiff, would entitle him to judgment. All well-pleaded factual allegations are 
deemed admitted for the purpose of considering the motion for judgment on the pleading. Where 
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allegations in the complaint give rise to competing inferences on a question of material facts, 
dismissal under 12(b)(6) is not appropriate. In sum, under a 12(b)(6) analysis, the allegations of 
the complaint must be considered to be true. 

Accordingly, a court considering a 12(b)(6) motion must base its ruling solely upon the 
allegations set forth on the face of the complaint. However, if matters outside the pleadings are 
presented during the course of a 12(b)(6) motion, and are not excluded by a court, the motion 
shall be treated as one for summary judgment and disposed of as provided by Rule 56. 
Furthermore, if converted to a Rule 56 motion, all parties shall be given reasonable notice to 
present all material made pertinent to such a motion by that same rule. 

As a general rule, important questions of novel impression should not be decided on a 
motion to dismiss. Where, however, the dispute is not as to the underlying facts but to the 
interpretation of law, and where the development of the record will not aid in the resolution of 
the issues, it is proper to decide novel issues on a motion to dismiss. 

After reviewing the twenty-eight-page complaint, wherein monetary and injunctive relief 
are sought, and after considering the written and oral arguments presented by counsel, the present 
motion cannot be granted. The plaintiff's Complaint presents facts which, at this juncture, are 
deemed true, and when those facts are viewed in the light most favorable to the plaintiff and all 
reasonable inferences drawn therefrom are done so in a manner most favorable to the plaintiff, 
this Court cannot rule that, as a matter of law, the provisions of PLCAA prevent the case from 
moving forward. 

Additionally, this court cannot rule that either the plaintiff's claims for negligence per se 
or negligent entrustment, as a matter of law, should be dismissed. In State Farm Fire & Gas. Ins. 
Co. v. Sproull, Judge Quattlebaum noted that, 

The South Carolina Supreme Court has never determined whether the negligent 
entrustment factors set forth in Gadson limit the claim in South Carolina to situations 
only involving an intoxicated driver. Instead, in Gadson, the South Carolina Supreme 
Court only stated that it declined to adopt a broader definition of negligent entrustment as 
set forth in the Restatement based on the set of facts before the Court. State Farm Fire & 
Gas. Ins. Co. v. Sproull, 329 F. Supp. 3d 238, 247 (D.S.C. 2018). 

In another case, Whitlaw v. Kroger Co., the Court found that a statute designed to protect 
the general public could be the basis for a negligence per se claim if the causal link is established. 
Whitlaw v. Kroger Co., 306 S.C. 51, 410 S.E.2d 251 (1991). Therefore, under South Carolina 
law the claims of negligent entrustment and negligence per se, are novel as applied to the facts 
alleged in the present complaint and require a developed factual record in the present case. 

This case presents many novel issues of law and analysis. Defendant Academy 
acknowledges the novelty of this case and the arguments presented to this Court where, in its 
Reply in Support of the Motion to Dismiss, the defendant states that there is no binding 
precedent from the United States or South Carolina Supreme Courts. The defendant further 
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J MARK HAYES 
PRESIDING JUDGE 

day of 	 , 2018, and a copy mailed first class 

advises this Court that it is free to make its own determination of how the PLCAA exceptions to 
immunity should be applied. Again, this is a novel case where a more-developed record will 
assist in evaluating the application of the PLCAA, its immunity provisions, and its predicate 
exception to Academy's actions. As evinced by the factual arguments made in the memoranda, it 
is this court's impression that many of the parties' disputes are founded largely upon factual 
matters that will require development and argument that goes beyond the four corners of the 
complaint. 

The better approach for all of the claims alleged in the complaint is to remain consistent 
with the standard of review required by a SCRCP Rule 12(b)(6) analysis and to allow a more 
thorough record to be developed. 

As part of the arguments presented, this Court was asked to take judicial notice of certain 
sections of the indictment issued against Mr. Lawson. While in certain situations, judicial notice 
of indictments is appropriate, for the purposes of a 12(b)(6) motion this Court declines to do so 
as to avoid the issues related to notice, addressed supra, occasioned by a 12(b)(6) motion's 
conversion to a Rule 56 motion. Additionally, given sixteen-plus years of experience with 
criminal trial and pleas, it is this Court's impression that indictments are, generally speaking, 
documents drafted to provide notice of the crime being prosecuted against an accused and to 
establish a court's jurisdiction. As a matter of course, as with the present indictment, facts are 
stated broadly. Nevertheless, even if this Court took judicial notice of the contents of the 
indictment, the present motion would still be denied due to the allegation asserted in the 
Complaint that Academy violated federal and state law. Also this Court notes that the allegations 
in the complaint can reasonably be read to include allegations against Academy that involve 
conduct going beyond the sale of guns to the co-defendant Lawson. 

Since this Court's present decision makes no final ruling on the merits, no other formal 
order will be issued by this Court. 

THIS ORDER: 	Ends the case [ ]; Does not end the case [X] 

Dated at Spartanburg, South Carolina, this the  29th  day of  July 	119. 

This judgment was entered on the 
this 	day of 	 , 2018 to attorneys of record or to parties (where appearing 
pro Se) as follows: 
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Plaintiffs Attorney: 

J. David Standeffer 
P0 Box 35, 2124 North 81 Highway 
Anderson, SC 29622 

Defendants' Attorneys: 

Matthew A. Abee 
	

Chadwick S. Devlin 
	

D. Lawrence Kristinick, III 
1320 Main St., 17th  Floor 

	
P0 Box 11070 
	

P0 Box 11070 
Columbia, SC 29201 
	

Columbia, SC 29211 
	

Columbia, SC 29211 
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As of: June 1, 2021 2:54 PM Z

Chiapperini v Gander Mtn. Co., Inc.

Supreme Court of New York, Monroe County

 December 23, 2014, Decided

14/5717

Reporter
48 Misc. 3d 865 *; 13 N.Y.S.3d 777 **; 2014 N.Y. Misc. LEXIS 5910 ***; 2014 NY Slip Op 24429 ****

 [****1]  Kimberly Chiapperini, as Personal 
Representative of the Estate of Michael Chiapperini, 
Deceased, et al., Plaintiffs, v Gander Mountain 
Company, Inc., et al., Defendants.

Core Terms

grand jury, public nuisance, minutes, plaintiffs', negligent 
entrustment, gun, motion to dismiss, seller, permanent 
injunction, firearms, affirmation, allegations, cause of 
action, disclosure, preemption, civil liability, protocols, 
note of issue, state court, confirmation, manufacturer, 
indictment, witnesses, stricken, grand jury testimony, 
injunctive relief, red flag, convictions, violations, 
discovery

Case Summary

Overview

HOLDINGS: [1]-The Protection of Lawful Commerce in 
Arms Act did not preempt state claims against a 
sporting goods store brought by the representatives of 
shooting victims because the representatives' negligent 
entrustment and negligence per se claims were exempt, 
and, in support of their general negligence claim, the 
representatives cited specific federal gun laws the store 
allegedly violated, 15 U.S.C.S. § 7903(5)(A)(ii), (iii); [2]-
The representatives were not entitled to the entire set of 
Grand Jury minutes from the criminal trial because the 
representatives' generic claim concerning unidentified 
people was insufficient to warrant wholesale disclosure 

of the entire Grand Jury presentation; the 
representatives were entitled to Grand Jury testimony 
from any store personnel who did not also testify at trial, 
CPL 190.25(4)(a).

Outcome
Motions granted in part and denied in part.

LexisNexis® Headnotes

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation

HN1[ ]  Motions to Dismiss, Failure to State Claim

In determining a CPLR 3211(a)(7) motion, the subject 
pleading is to be afforded a liberal construction. CPLR 
3026. Under this liberal construction, the facts pleaded 
are to be presumed to be true and are to be accorded 
every favorable inference in a plaintiff's favor to see if 
they fit within any cognizable legal theory. Thus, the 
criterion is whether the plaintiff has a cause of action, 
not whether he or she properly stated one.
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Torts > Procedural Matters > Commencement & 
Prosecution > Dismissal

Torts > Products Liability > General Overview

Torts > Procedural Matters > Preemption > Express 
Preemption

HN2[ ]  Commencement & Prosecution, Dismissal

The purpose of the Protection of Lawful Commerce in 
Arms Act (PLCAA) is to shield gun sellers from civil 
liability for harm solely caused by the criminal or 
unlawful misuse of firearm products or ammunition 
products by others when the product functioned as 
designed and intended. 15 U.S.C.S. § 7901(b)(1). To 
achieve its purpose, the PLCAA forbids the 
commencement of any "qualified civil liability action" in 
federal or state court. 15 U.S.C.S. § 7902(a). A 
"qualified civil liability action" is defined as a civil action 
or proceeding or an administrative proceeding brought 
by any person against a manufacturer or seller of a 
qualified product, or a trade association, for damages, 
punitive damages, injunctive or declaratory relief, 
abatement, restitution, fines, or penalties, or other relief, 
resulting from the criminal or unlawful misuse of a 
qualified product by the person or a third party. 15 
U.S.C.S. § 7903(5)(A).

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

Torts > ... > Proof > Violations of Law > Statutes

HN3[ ]  Types of Negligence Actions, Negligent 
Entrustment

See 15 U.S.C.S. § 7903(5)(A)(ii), (iii).

Governments > Legislation > Interpretation

HN4[ ]  Legislation, Interpretation

Where the language of a statute is clear and 
unambiguous, courts must give effect to its plain 
meaning.

Civil 
Procedure > ... > Pleadings > Complaints > Require

ments for Complaint

Torts > Products Liability > General Overview

HN5[ ]  Complaints, Requirements for Complaint

The third exception to the Protection of Lawful 
Commerce in Arms Act is referred to as the "predicate 
exception" because it requires that a plaintiff also allege 
a knowing violation of a predicate statute, i.e., a state or 
federal statute applicable to the sale or marketing of 
firearms.

Torts > ... > Causation > Proximate 
Cause > General Overview

Torts > ... > Proof > Evidence > Province of Court & 
Jury

HN6[ ]  Causation, Proximate Cause

Proximate cause is normally a question of fact for a jury.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

HN7[ ]  Motions to Dismiss, Failure to State Claim

Whether a plaintiff can ultimately establish its 
allegations is not part of the calculus in determining a 
motion to dismiss.

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

Torts > Products Liability > General Overview

HN8[ ]  Criminal Offenses, Weapons Offenses

In the context of exceptions to the Protection of Lawful 
Commerce in Arms Act, the Fourth Department found 
that an alleged violation of 18 U.S.C.S. § 922(m) can 
occur when a seller knows, or has reason to believe, 
that the information entered on the ATF Form 4473 is 
false, including information about the actual buyer. The 
Fourth Department further found potential accomplice 
liability for a gun seller aiding and abetting a buyer's 
false statements.
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Real Property Law > Torts > Nuisance > Elements

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

HN9[ ]  Nuisance, Elements

Public nuisance is defined as an offense against the 
State and is subject to abatement or prosecution on 
application of the proper governmental agency. It 
consists of conduct or omissions which offend, interfere 
with or cause damage to the public in the exercise of 
rights common to all in a manner such as to offend 
public morals, interfere with use by the public of a public 
place or endanger or injure the property, health, safety 
or comfort of a considerable number of persons.

Real Property Law > Torts > Nuisance > Elements

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

HN10[ ]  Nuisance, Elements

To allow an individual to prosecute a public nuisance 
claim, he or she must show that they suffered special 
injury beyond that suffered by the community at large.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN11[ ]  Types of Negligence Actions, Negligent 
Entrustment

See the Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. § 7903(5)(B).

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN12[ ]  Types of Negligence Actions, Negligent 
Entrustment

The tort of negligent entrustment is based on the degree 
of knowledge the supplier of a chattel had or should 
have had concerning the entrustee's propensity to use 
the chattel in an improper or dangerous fashion. If such 

knowledge can be imputed, the supplier owes a duty to 
foreseeable parties to withhold the chattel from the 
entrustee.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Strike > Irrelevant Matters

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Strike > Scandalous 
Matters

HN13[ ]  Motions to Strike, Irrelevant Matters

CPLR 3024(b) provides that a party may move to strike 
any scandalous or prejudicial matter unnecessarily 
inserted in a pleading. "Unnecessarily" is the key word, 
and is akin to "irrelevant." Motions to strike are not 
favored, rest in the sound discretion of the court and will 
be denied unless it clearly appears that the allegations 
attacked have no possible bearing on the subject matter 
of the litigation.

Civil Procedure > Preliminary 
Considerations > Equity > Adequate Remedy at 
Law

Civil 
Procedure > Remedies > Injunctions > Permanent 
Injunctions

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Irreparable Harm

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > Balance of Hardships

HN14[ ]  Equity, Adequate Remedy at Law

An application for a permanent injunction is an equitable 
request that is appropriate only upon a showing of 
threatened irreparable injury, the lack of an adequate 
remedy at law, and a balancing of equities in the 
movant's favor.

Civil 
Procedure > Remedies > Injunctions > Permanent 
Injunctions

HN15[ ]  Injunctions, Permanent Injunctions
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A permanent injunction is an extraordinary remedy to be 
granted or withheld by a court of equity in the exercise 
of its discretion. Not every apprehension of injury will 
move a court of equity to the exercise of its discretionary 
powers. Indeed, equity interferes in the transactions of 
persons by preventive measures only when irreparable 
injury is threatened, and the law does not afford an 
adequate remedy for the contemplated wrong.

Criminal Law & 
Procedure > ... > Secrecy > Disclosure > General 
Overview

HN16[ ]  Secrecy, Disclosure

See CPL 190.25(4)(a).

Criminal Law & 
Procedure > ... > Standards > Particularized Need 
Standard > Civil Litigants

Criminal Law & 
Procedure > ... > Secrecy > Disclosure > Judicial 
Discretion

HN17[ ]  Particularized Need Standard, Civil 
Litigants

A court has the limited discretion to order disclosure of 
grand jury minutes as part of discovery in a civil case. 
Disclosure may be directed when, after a balancing of a 
public interest in disclosure against the one favoring 
secrecy, the former outweighs the latter. But since 
disclosure is the exception rather than the rule, one 
seeking disclosure first must demonstrate a compelling 
and particularized need for access. However, just any 
demonstration will not suffice. For it and the 
countervailing policy ground it reflects must be strong 
enough to overcome the presumption of confidentiality. 
In short, without the initial showing of a compelling and 
particularized need, the question of discretion need not 
be reached, for then there simply would be no policies 
to balance.

Criminal Law & 
Procedure > ... > Standards > Particularized Need 
Standard > Civil Litigants

HN18[ ]  Particularized Need Standard, Civil 

Litigants

At the opposite pole from cases allowing access to 
vindicate public rights are cases in which purely private 
civil litigants have sought inspection of Grand Jury 
minutes for the purpose of preparing suits. Although 
courts have recognized a limited right in civil litigants to 
use a trial witness's Grand Jury testimony to impeach, to 
refresh recollection or to lead a hostile witness, 
wholesale disclosure of Grand Jury testimony for 
purposes of trial preparation has been almost uniformly 
denied to private litigants. In making the discretionary 
balancing, a court is to consider: (1) prevention of flight 
by a defendant who is about to be indicted; (2) 
protection of the grand jurors from interference from 
those under investigation; (3) prevention of subornation 
of perjury and tampering with prospective witnesses at 
the trial to be held as a result of any indictment the 
grand jury returns; (4) protection of an innocent accused 
from unfounded accusations if in fact no indictment is 
returned; and (5) assurance to prospective witnesses 
that their testimony will be kept secret so that they will 
be willing to testify freely.

Headnotes/Summary

Headnotes

Negligence — Negligent Entrustment — Firearms — 
Protection of Lawful Commerce in Arms Act — 
Exceptions

1. The federal Protection of Lawful Commerce in Arms 
Act (PLCAA) (15 USC § 7901 et seq.) did not bar 
plaintiffs' negligence action arising out of shootings by a 
convicted felon using a firearm purchased from 
defendant for the shooter by another customer. The 
PLCAA forbids the commencement of any "qualified civil 
liability action" against a gun seller in federal or state 
court (15 USC § 7902 [a]). As plaintiffs alleged claims 
for negligent entrustment and negligence per se, those 
claims fell outside of the "qualified civil liability action" 
definition (15 USC § 7903 [5] [A] [ii]). Additionally, under 
the PLCAA's predicate exception, plaintiffs were 
required to allege a knowing violation of a statute 
applicable to the sale or marketing of firearms (15 USC 
§ 7903 [5] [A] [iii]). Without the benefit of discovery, it 
could not be definitively stated that the federal laws 
allegedly violated did not apply, or were not related, to 
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the shootings. Moreover, the customer's criminal acts 
did not relieve defendant of having to take steps to 
uncover them, nor did the criminal dispositions against 
her protect defendant and insulate it from civil litigation.

Torts — Nuisance — Special Injury

2. In a negligence action arising out of shootings by a 
convicted felon using a firearm purchased from 
defendant for the shooter by another customer, 
defendant was not entitled to dismissal of plaintiffs' 
public nuisance claim. For an individual to prosecute a 
public nuisance claim, he or she must show special 
injury beyond that suffered by the community at large. 
Plaintiffs alleged sufficient requisite special injury given 
the deaths of two victims and the serious physical injury 
to two others. Moreover, with respect to whether 
defendant owed a duty of reasonable care to persons 
injured by illegally obtained handguns, here it was 
uncontested that defendant sold the firearms, and that it 
also had direct interactions with the shooter.

Negligence — Negligent Entrustment — Firearms 
Sold for Use by Convicted Felon — Knowledge of 
Seller

3. In a negligence action arising out of shootings by a 
convicted felon using a firearm purchased from 
defendant for the shooter by another customer, 
defendant was not entitled to dismissal of plaintiffs' 
negligent entrustment claim. The tort of negligent 
entrustment is based on the degree of knowledge the 
supplier of a chattel had or should have had concerning 
the entrustee's propensity to use it in an improper or 
dangerous fashion. Here, defendant should have known 
of the shooter's criminality if it had taken the appropriate 
steps in light of red flags suggesting that the shooter 
was not a lawful gun owner.

Pleading — Striking out Matter Contained in 
Pleading — Relevance

4. In a negligence action arising out of shootings by a 
convicted felon using a firearm purchased from 
defendant for the shooter by another customer, 
defendant was not entitled to have references to 
protocols issued by the National Shooting Sports 
Foundation to combat improper firearms sales stricken 
from the complaint. Pursuant to CPLR 3024 (b), "[a] 
party may move to strike any scandalous or prejudicial 
matter unnecessarily inserted in a pleading." However, 
motions to strike are not favored, and will be denied 
unless it clearly appears that the allegations attacked 

have no possible bearing on the subject matter of the 
litigation. Here, the protocols were relevant to 
defendant's standard of care, a necessary component to 
plaintiffs' general negligence claim.

Injunctions — Permanent Injunction

5. Plaintiffs' request for a permanent injunction 
compelling defendant gun seller to reform its firearms 
sales policies was stricken from their complaint alleging 
that defendant negligently sold firearms used by a 
convicted felon to commit several shootings. An 
application for a permanent injunction is an equitable 
request that is appropriate only upon a showing of 
threatened irreparable injury, the lack of an adequate 
remedy at law, and a balancing of equities in the 
movant's favor. Plaintiffs failed to allege future 
irreparable injury to them specifically, as opposed to the 
public in general, and that their other claims, which 
sought both monetary and punitive damages, would not 
fully compensate them for their past extraordinary harm.

Grand Jury — Inspection of Grand Jury Minutes

6. In a negligence action arising out of shootings by a 
convicted felon using a firearm purchased from 
defendant for the shooter by another customer, plaintiffs 
were entitled to limited disclosure of portions of the 
grand jury minutes relating to the customer's criminal 
prosecution. A court has limited discretion to order 
disclosure of grand jury minutes as part of discovery in a 
civil case. The court must balance the public interest in 
disclosure against the one favoring secrecy, considering 
prevention of flight by a defendant, protection of the 
grand jurors from interference from those under 
investigation, prevention of subornation of perjury and 
witness tampering, protection of an innocent accused, 
and assurance to prospective witnesses that their 
testimony will be kept secret. Plaintiffs articulated the 
requisite compelling and particularized need for some of 
the grand jury minutes related to defendant's 
representatives. As plaintiffs had the ability to access 
the public trial transcript from the prosecution, there was 
no need to disturb the grand jury process for the trial 
witnesses. However, the grand jury minutes for any 
employee of defendant who testified at grand jury but 
not at trial were ordered to be released to the court for 
an in camera review before release to the litigants.

Counsel:  [***1] Brian Stapleton and James M. Paulino, 
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II for Gander Mountain Company, Inc., defendant.

Michael D. Schissel and Diana E. Reiter for plaintiffs.

Judges: HONORABLE J. SCOTT ODORISI, Justice.

Opinion by: J. SCOTT ODORISI

Opinion

 [*867]  [**780]   J. Scott Odorisi, J.

This lawsuit arises out of the 2012 West Webster 
Christmas Eve ambush and the resulting deaths and 
personal injuries to first responders. Pending before this 
court are: (1) defendant Gander Mountain Company, 
Inc.'s August 25, 2014, motion to dismiss; and, (2) 
plaintiffs' September [**781]  18, 2014, motion for the 
release of the grand jury minutes of the state criminal 
prosecution of defendant Dawn Nguyen.1

 [****2]  [***2]  This court hereby: (1) denies in large part 
and grants only in limited part Gander Mountain 
Company, Inc.'s dismissal motion; and, (2) grants only 
in limited part plaintiffs' motion for release of the grand 
jury minutes—all for the reasons set forth hereinafter.

 [*868]  Lawsuit Facts

Background Information2

On June 6, 2010, defendant Dawn Nguyen agreed to 
buy guns for decedent William Spengler—a convicted 

1 At Special Term, this court already denied plaintiffs' 
September 17, 2014 cross motion to lift the automatic 
discovery stay. A separate decision and order, dated 
December 22, 2014, reflects that denial.

2 Partly as alleged in the complaint and as accorded every 
favorable inference in plaintiffs' favor. (See 511 W. 232nd 
Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 152, 773 
NE2d 496, 746 NYS2d 131 [2002]; Younis v Martin, 60 AD3d 
1373, 876 NYS2d 587 [4th Dept 2009].)

manslaughter felon. Nguyen and Spengler were [***3]  
present together at defendant Gander Mountain 
Company, Inc.'s (Gander) Henrietta store perusing long 
guns. When the pair was approached by a salesperson, 
Spengler, not Nguyen, refused any assistance. Nguyen 
ultimately bought two firearms—a Bushmaster semi-
automatic rifle and a Mossberg 12 gauge shotgun—by 
paying $1,425.58 in cash, which was provided by 
Spengler. To finalize the sale, and with Spengler 
present, Nguyen completed certain required forms 
attesting that she was the true gun purchaser and 
intended end user. Nguyen did not buy any ammunition 
or make any other inquires about operation of the guns. 
Spengler took the guns off of the counter and left the 
store with them, and Nguyen never again possessed 
them.3

In the early morning hours of December 24, 2012, 
Spengler killed his sister, set his West Webster home on 
fire, and then used [**782]  the same Bushmaster rifle 
Nguyen bought from Gander to shoot volunteer 
firefighters Michael Chiapperini, Tomasz Kaczowka, 
Joseph Hofstetter, and Theodore Scardino, who were all 
responding to a 911 dispatch. Tragically, Chiapperini 
and Kaczowka died and Hofstetter and Scardino were 
seriously injured. Spengler committed suicide before 
being apprehended.

On April 4, 2013, Nguyen was indicted in state court for 
falsifying business records in the first degree (Penal 
Law § 175.10). Nguyen was also charged federally. On 
April 15, [*869]  2014, Nguyen was convicted in state 
court after a jury trial.4 Thereafter, and on June 26, 
2014, Nguyen pleaded guilty in federal court to the 
whole indictment, namely: (1) making a false statement 
in relation to [***5]  the acquisition of firearms (18 USC 
§ 922 [a] [6]); (2) disposition of firearms to a convicted 

3 Gander objects to this information as hearsay provided by 
plaintiffs in opposition to dismissal (Gander's reply mem of law 
at 2, 9). However, this information was first provided to this 
court by Gander in one of its own motion exhibits, namely 
Nguyen's plea colloquy transcript (Paulino attorney affirmation, 
exhibit E at 18). This fact was repeated again in plaintiffs' 
exhibit wherein, at Nguyen's sentencing, her defense counsel 
once more stated that Nguyen transferred the guns to 
Spengler [***4]  right at Gander's sales counter (plaintiffs' 
mem of law, exhibit 3 at 8, 18-19). Because Gander first 
introduced this information, its reply objection is erroneous, 
especially as it is also contrary to its original request that this 
court "consider extrinsic matter" (Gander's mem of law at 6).

4 Nguyen was sentenced on May 18, 2014, to 1⅓ to 4 years, 
and is currently in state prison.
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felon (18 USC § 922 [d] [1]); and, (3) possession of 
firearms by an unlawful user (18 USC § 922 [g] [3]).5 
One of the theories of criminal liability in both cases was 
that Nguyen falsified the forms to deceive Gander as to 
the identity of the true end user, which fraudulent intent 
also included an intent to conceal a crime.6

Procedural History

The present action was commenced on May 20, 2014, 
and in general alleges that Gander unlawfully sold the 
guns to both Nguyen and Spengler as it knew, or should 
have known, it was an illegal straw purchase for an 
improper buyer given Spengler's involvement 
(Paulino [***6]  attorney affirmation, exhibit A, ¶¶ 1, 3, 
44, 55). More specifically, the complaint contains the 
following causes of action, which plaintiffs designated as 
"Counts":

1. Negligence against Gander;

2. Negligent entrustment against Gander;

3. Negligent entrustment against Nguyen;

4. Assault and battery against Spengler's estate;

5. Negligence per se against Gander;

6. Negligent training and supervision against Gander;

7. Public nuisance against Gander;

8. Loss of consortium against all defendants (Karen 
Scardino);

9. Wrong death of Chiapperini against all defendants;

10. Wrong death of Kaczowka against all defendants;

11. Survival action for Chiapperini against all 
defendants; and,

 [*870]  12. Survival action for Kaczowka against all 

5 At the time that Gander's motion was filed, Nguyen had not 
yet been sentenced in federal court, but she was later 
sentenced on September 17, 2014, to eight years to run 
concurrently with the state sentence.

6 The Monroe County District Attorney's Office alleged, and the 
jury was instructed that, Nguyen intended to conceal the crime 
of criminal purchase of a weapon (Penal Law § 265.17) and/or 
criminal possession of a weapon in the fourth degree (Penal 
Law § 265.01) (Paulino attorney affirmation, exhibit C at 1033-
1036).

defendants. (Paulino attorney affirmation, exhibit A at 
13-26.)

In the complaint's wherefore clause, plaintiffs ask for "an 
Order compelling Gander Mountain to reform its 
policies, procedure and training with regard to the sale 
of firearms, including taking steps necessary to prevent 
unlawful sales to straw purchasers." (Paulino attorney 
affirmation, exhibit A at 26.) Plaintiffs also seek [**783]  
compensatory and punitive damages, costs and 
disbursements, and attorneys' fees.

Gander was served via its registered agent with the 
pleadings [***7]  on May 21, 2014.

The next day, Gander filed a notice of removal taking 
this case to the United States District Court for the 
Western District of New York on the basis that it 
involved a federal question. On June 11, 2014, Gander 
filed a motion to dismiss and/or strike in District Court. 
On June 12, 2014, plaintiffs cross-moved to remand the 
matter back to state court. Gander opposed the remand 
motion, inter alia, on the basis that a local state court 
judge would be biased in this highly publicized case, 
would act to garner support for re-election, and would 
misapply federal law (plaintiffs' mem of law, exhibit 1 at 
3, 19; exhibit 2 at 18, 23-25, 29, 30, 32).7 On July 28, 
2014, the remand motion was argued before Judge 
David G. Larimer who granted it by way of an order 
dated August 5, 2014.8

Motion Contentions Summary

Gander's Dismissal Motion

Instead of answering, and relying upon CPLR 3024 and 
3211, Gander moved to dismiss the case on the 
following grounds:

1. The entire complaint is barred by the federal 

7 In opposing a remand, Gander expressed concern about 
Fourth Department precedent condoning claims against gun 
sellers and rejecting the identical federal law preemption 
argument (plaintiffs' mem of law, exhibit 1 at 2, 27-30; exhibit 2 
at 24). Also, Gander agreed that plaintiffs' artfully drafted their 
complaint to avoid federal preemption (plaintiffs' mem of law, 
exhibit 2 at 26). Plaintiffs accused Gander of 
forum/judge [***8]  shopping (plaintiffs' mem of law, exhibit 2 
at 25).

8 Because of the remand, Judge Larimer did not decide the 
dismissal motion; however, he quickly referenced his belief 
that federal law did not preempt all of plaintiffs' claims 
(plaintiffs' mem of law, exhibit 2 at 34-35).
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Protection of Lawful Commerce in Arms Act (PLCAA).

2. The claims for negligent entrustment and public 
nuisance failed to state viable causes of action.

 [*871]  3. Plaintiffs' references in the complaint to "extra 
legal" standards promulgated by private parties should 
be stricken as prejudicial and unnecessary.

4. Plaintiffs' demand for a permanent injunction 
compelling Gander to reform its policies should be 
stricken.

In support of its motion, Gander submitted an affidavit 
from Kevin R. McKown, its senior director of regulatory 
and firearm compliance, in which he provided 
information about Gander's unified and nationwide 
firearms sale training program, as well as about the 
subject firearms (McKown aff ¶¶ 4, 7-8, 11, 13-16).

Plaintiffs [***9]  strenuously opposed the dismissal 
motion on the following grounds:

1. Per binding Fourth Department precedent, Williams v 
Beemiller, Inc. (100 AD3d 143, 952 NYS2d 333 [4th 
Dept 2012] [hereinafter Williams I], amended by 103 
AD3d 1191, 962 NYS2d 834 [4th Dept 2013] 
[hereinafter Williams II]), exceptions apply that remove 
this case from PLCAA's preemption.

2. Plaintiffs sufficiently alleged valid claims for negligent 
entrustment and public nuisance given Gander's direct 
dealings with Spengler. (See also Williams II, 103 AD3d 
1191, 962 NYS2d 834.)

3. The protocols issued by the National Shooting Sports 
Foundation (NSSF), in [****3]  conjunction with the 
Bureau of Alcohol, Tobacco, Firearms and Explosives 
(ATF), should not be stricken from the complaint 
because they are highly relevant in defining Gander's 
standard of care.

 [**784]  4. Gander's vagueness challenge to the 
request for a permanent injunction is premature, and 
this court has the authority to issue injunctive relief that 
impacts actions outside of the state.

In its reply, Gander wholly failed to address the Williams 
I case in regard to its main PLCAA preemption 
argument.

Plaintiffs' Grand Jury Motion

Plaintiffs moved under Criminal Procedure Law § 
190.25 (4) (a) and Judiciary Law § 325 for release of the 

grand jury minutes of Nguyen's state criminal case—
People of the State of New York v Dawn M. Nguyen 
(indictment No. 13/269). As it is believed that Gander 
employees testified before [***10]  the grand jury, as 
well as other alleged material witnesses, plaintiffs 
contend that the minutes are essential to their civil 
action. Plaintiffs argue that there is no reason to keep 
this grand jury proceeding secret any longer.

 [*872]  The Monroe County District Attorney's Office 
opposed the motion by a letter dated October 9th, but 
no party interposed a response.

Legal Discussion

Gander's Dismissal Motion

Gander invokes only CPLR 3211 (a) (7) to dismiss the 
whole lawsuit, but that application falters. (See e.g. 
Sokoloff v Harriman Estates Dev. Corp., 96 NY2d 409, 
414, 754 NE2d 184, 729 NYS2d 425 [2001] [reversing 
granted CPLR 3211 (a) (7) motion as the complaint 
adequately alleged a claim]; Matter of City of Syracuse v 
Comerford, 13 AD3d 1109, 1110, 787 NYS2d 788 [4th 
Dept 2004] [same].)

HN1[ ] In determining a CPLR 3211 (a) (7) motion, the 
subject pleading is to be afforded a liberal construction. 
(See CPLR 3026; Leon v Martinez, 84 NY2d 83, 87, 638 
NE2d 511, 614 NYS2d 972 [1994] [motion to dismiss 
should have been denied]; 190 Murray St. Assoc., LLC 
v City of Rochester, 19 AD3d 1116, 795 NYS2d 923 [4th 
Dept 2005] [reversing order granting motion to dismiss].) 
Under this liberal construction, "[t]he facts pleaded are 
to be presumed to be true and are to be accorded every 
favorable inference" in a plaintiff's favor to see if they fit 
within any cognizable legal theory. (Younis, 60 AD3d at 
1373 [affirming denial of motion to dismiss] [emphasis 
added]; see also 511 W. 232nd Owners Corp., 98 NY2d 
at 152 [the complaint was sufficient to survive a motion 
to dismiss].) Thus, the criterion is whether the plaintiff 
has a cause of action, not whether he or she properly 
stated [***11]  one. (See Guggenheimer v Ginzburg, 43 
NY2d 268, 275, 372 NE2d 17, 401 NYS2d 182 [1977] 
[reversing grant of motion to dismiss]; Matter of 
Syracuse Indus. Dev. Agency v Gamage, 77 AD3d 
1353, 1354, 908 NYS2d 503 [4th Dept 2010] [affirming 
denial of dismissal motion].)

With the above lenient standard in mind, each of 
Gander's motion contentions will be addressed.

1. PLCAA Preemption
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Gander is not entitled to a dismissal based upon the 
PLCAA. (See e.g. Williams I, 100 AD3d at 147 
[Supreme Court erred in dismissing the complaint per 
the PLCAA].) As in Williams I, the PLCAA does not 
serve as a basis to dismiss the instant complaint.9

The PLCAA went into law on October 26, 2005. (See 15 
USC § 7901.) HN2[ ] Its purpose [**785]  was to shield 
gun sellers from civil liability [*873]  for "harm solely 
caused by the criminal or unlawful misuse of firearm 
products or ammunition products by others when the 
product functioned as designed and intended." (See 15 
USC § 7901 [b] [1]; see also Ileto v Glock, Inc., 565 F3d 
1126, 1129 [9th Cir 2009].) To achieve its purpose, the 
PLCAA forbids the commencement of any "qualified civil 
liability action" in federal or state court. (15 USC § 7902 
[a]; see also City of New York v Beretta U.S.A. Corp., 
524 F3d 384, 398 [2d Cir 2008].) A "qualified civil liability 
action" is defined as:

"a civil action or proceeding or an administrative 
proceeding brought by any person against a 
manufacturer or seller of a qualified product, or a 
trade [***12]  association, for damages, punitive 
damages, injunctive or declaratory relief, 
abatement, restitution, fines, or penalties, or other 
relief, resulting from the criminal or unlawful misuse 
of a qualified product by the person or a third party" 
(15 USC § 7903 [5] [A]; see also 15 USC § 7903 [4] 
["qualified product" is a firearm "that has been 
shipped or transported in interstate or foreign 
commerce"]; 15 USC § 7903 [6] ["seller" is a 
federally licensed dealer]; 15 USC § 7903 [9] 
["unlawful misuse" is "conduct that violates a 
statute, ordinance, or regulation as it relates to the 
use of a qualified product"]).10

9 This court thoroughly reviewed the appellate record for the 
Williams cases, which had analogous straw sale facts and 
similar legal allegations.

10 It is not disputed that the Bushmaster rifle and the Mossberg 
shotgun are "qualified products," that Gander is a "seller," and 
that Spengler engaged in an "unlawful misuse" of those guns. 
(See Al-Salihi v Gander Mtn., Inc., 2013 US Dist LEXIS 
134685, 2013 WL 5310214 [ND NY, Sept. 20, 2013, No. 3:11-
CV-00384 (NAM/DEP)] [granting Gander's unopposed 
summary judgment motion per the PLCAA for an entirely legal 
sale when completed discovery showed no factual dispute as 
to whether it knew, or should have known, that the legal 
purchaser would eventually use the gun illegally].) The Al-
Salihi case has material factual differences, and was in an 
entirely different procedural posture, namely discovery was 

The case at hand falls squarely within the "qualified civil 
liability action" definition. However, six categories of 
actions are exempt, and the two exemptions relevant to 
this case are as follows:

HN3[ ] "(ii) an action brought against a seller for 
negligent entrustment or negligence per se;

"(iii) an action in which a manufacturer or seller of a 
qualified product knowingly violated a State or 
Federal statute applicable to the sale or 
marketing [*874]  of the product, and the violation 
was a proximate cause of the harm for which relief 
is sought, including . . .

"(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to make 
appropriate entry in, any record required to be kept 
under Federal or State law with respect to the 
qualified product, or aided, abetted, or conspired 
with any person in making any false or fictitious oral 
or written statement with respect to any fact 
material to the lawfulness of the sale or other 
disposition of a qualified product; or

"(II) any case in which the manufacturer or seller 
aided, abetted, or conspired with any other person 
to sell or otherwise dispose of a qualified 
product, [***14]  knowing, or having [****4]  
reasonable cause to believe, that the actual buyer 
of the qualified product was prohibited from 
possessing or receiving a firearm or ammunition 
under subsection (g) or (n) of section 922 of Title 
18" (15 USC § 7903 [5] [A] [emphasis added]).

[1] As to the second exception for negligent entrustment 
or negligence per se, [**786]  two exact claims plaintiffs 
allege in counts 2 and 5, Gander simply states that the 
"second exclusion speaks for itself," and then never 
again mentions the same (Gander mem of law at 10; 
see also id. at 18). This court construes this as an 
implied concession that counts 2 and 5 fall outside of 
the "qualified civil liability action" definition. Thus, and at 
this preliminary stage of litigation, those two claims are 
not preempted by the clear language of the statute. 
(See McKinney's Cons Laws of NY, Book 1, Statutes §§ 
76, 94; Matter of Tall Trees Constr. Corp. v Zoning Bd. 
of Appeals of Town of Huntington, 97 NY2d 86, 91, 761 
NE2d 565, 735 NYS2d 873 [2001] [HN4[ ] "(w)here the 
language of a statute is clear and unambiguous, courts 

completed and also it was not opposed by the plaintiff. Due to 
these key distinctions, Al-Salihi [***13]  is distinguishable and 
thus does not compel a dismissal.
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must give effect to its plain meaning"]; see also Herdzik 
v Chojnacki, 68 AD3d 1639, 1642, 892 NYS2d 724 [4th 
Dept 2009] [reinstating negligence per se claim].)

In light of the unambiguous language of the second 
exception, Gander is forced to focus on assailing the 
third exception in an attempt to knock out the remaining 
claims. HN5[ ] The third exception is referred to as the 
"predicate exception" because it requires that a plaintiff 
also allege [***15]  "a knowing violation of a 'predicate 
statute,' i.e., a state or federal statute applicable to the 
sale or marketing of firearms." (Williams I, 100 AD3d at 
148; see also Martin v Herzog, 228 NY 164, 168, 126 
NE 814 [1920].)

 [*875]  In Williams I, the Fourth Department, in applying 
the liberal pleading standard, found that the plaintiffs 
sufficiently alleged knowing violations of federal and 
state law in order to have the first amended complaint 
fall under the PLCAA's predicate exception. (See 
Williams I, 100 AD3d at 148.) Based upon a review of 
the first amended complaint in Williams, those plaintiffs 
generically alleged violations of federal and state law 
without providing specific statutory provisions (see 
Williams appellate record at 112). Nevertheless, the 
Fourth Department disregarded the lack of citations and 
still found sufficient facts to make out a statutory 
violation of the federal Gun Control Act of 1968. (Id. at 
149.) Unlike Williams, the plaintiffs here went a step 
further and cited specific federal gun laws Gander 
allegedly violated in support of its general negligence 
claim in count 1 and negligence per se claim in count 5 
(Paulino attorney affirmation, exhibit A, ¶¶ 77, 79, 85, 
94, citing 18 USC §§ 2, 371, 922 [a] [1] [A]; [6]; [d] [1]; 
[g] [1]; [m]; 924 [a] [1] [A]).11

Gander claims the cited federal statutes are either 
"unrelated" or "impossible" for it to have violated, or to 
have proximately caused Spengler's crimes. Without the 
benefit of discovery, this court is not convinced that it 
can be definitively stated that all of these federal laws 
do not apply, or were not related to Spengler's ambush. 
HN6[ ] Proximate cause is normally a question of fact 
for a jury (see Williams I, 100 AD3d at 152; Williams II, 
103 AD3d at 1192; Johnson v Ken-Ton Union Free 

11 Plaintiffs also allege violations of state laws, [***16]  but 
without citation, a situation condoned by the Fourth 
Department. (See Williams I, 100 AD3d at 149.) Plaintiffs may 
rely upon a verified bill of particulars to further articulate the 
state law basis of their claims. (See CPLR 3041; Williams I, 
100 AD3d at 149.)

School Dist., 48 AD3d 1276, 1277, 850 NYS2d 813 [4th 
Dept 2008]; Hughes v Temple, 187 AD2d 956, 590 
NYS2d 636 [4th Dept 1992]), and the fact that 
plaintiff [****5]  might ultimately fail on some alleged 
violations does not render the initial pleading defective. 
(See EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 
19,  [**787]  832 NE2d 26, 799 NYS2d 170 [2005] [HN7[

] "(w)hether a plaintiff can ultimately establish its 
allegations is not part of the calculus in determining a 
motion to dismiss"]; Campaign for Fiscal Equity v State 
of New York, 86 NY2d 307, 318, 655 NE2d 661, 631 
NYS2d 565 [1995]; Stukuls v State of New York, 42 
NY2d 272, 275, 366 NE2d 829, 397 NYS2d 740 [1977].)

Additionally, and contrary to Gander's contention that 18 
USC § 922 (m) cannot conceivably apply, HN8[ ] the 
Fourth Department found that the exact same alleged 
violation can occur [*876]  when a seller knows, or has 
reason to believe, that the information entered on the 
ATF Form 4473 is false, including information about the 
actual buyer. (See Williams I, 100 AD3d at 149-150, 
citing 27 CFR 478.124; Shawano Gun & Loan, LLC v 
Hughes, 650 F3d 1070, 1073 [7th Cir 2011]; United 
States v Nelson, 221 F3d 1206, 1209 [11th Cir 2000]; 
see [***17]  also Abramski v United States, 573 US ___, 
134 S Ct 2259, 189 L Ed 2d 262 [2014].) The Fourth 
Department further found potential accomplice liability 
for a gun seller aiding and abetting a buyer's false 
statements. (Williams I at 150, citing 18 USC § 2 [a]; 
United States v Carney, 387 F3d 436, 445-446 [6th Cir 
2004].) As in Williams I, plaintiffs here aver that Gander 
knew the sale was an illegal straw purchase to a person 
not legally authorized to possess a gun given certain red 
flags. (See Williams I, 100 AD3d at 150 [felon selected 
guns, which were paid for in cash, although the straw 
purchaser filled out the forms].) Given the Fourth 
Department's express allowance of an accomplice 
liability theory, Gander's taking offense to an alleged 
conspiracy is unavailing (Gander's mem of law at 3). 
Additionally, Gander's motion denial of any aid and 
assistance simply creates an issue of fact worthy of 
discovery (Gander's mem of law at 19; see Carney v 
Memorial Hosp. & Nursing Home of Greene County, 64 
NY2d 770, 772, 475 NE2d 451, 485 NYS2d 984 [1985]; 
Cinelli v Sager, 13 AD2d 716, 213 NYS2d 487 [4th Dept 
1961] [reversing grant of a dismissal as issues of fact 
existed]).

Furthermore, Williams I is also instructive in rejecting yet 
another of Gander's submissions, namely its piecemeal 
attack on each claim, particularly the negligent training 
and supervision claim (count 6) and the public nuisance 
claim (count 7). Consistent with plaintiffs' position that 
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as long as one PLCAA exception applies to one claim 
the entire action continues, the Fourth Department 
in [***18]  Williams I declined to address another 
PLCAA exception to sustain the remaining claims. (See 
Williams I, 100 AD3d at 151.) Having found one 
applicable PLCAA exception, the Fourth Department 
allowed the entire case to go forward, including a public 
nuisance claim. (See Williams II, 103 AD3d at 1191.) 
Similar to Williams, this court finds two applicable 
PLCAA exceptions thereby permitting the entire 
complaint to proceed through litigation, without the need 
for a claim-by-claim PLCAA analysis.

Despite the obvious implication of Williams I, Gander 
continually ignored the case in the context of its PLCAA 
preemption argument written filings, although it appears 
per the federal court proceedings that Williams I was a 
motivating factor for [*877]  keeping this case out of 
state court (plaintiffs' mem of law, exhibit 1 at 2, 27-30). 
Gander argued before Judge Larimer that Williams I 
was a "wholesale subversion" of federal law, and that a 
federal judge was needed in order to deviate from its 
holding (plaintiffs' mem of law, exhibit 2 at 24). Even if 
Gander disagrees with Williams I, it is up to the Fourth 
Department to reconsider the same on an 
appeal [**788]  from this dismissal motion denial. In the 
meantime, Williams I is stare decisis on Gander's 
primary PLCAA preemption argument, [***19]  and this 
court is obligated to follow the [****6]  same. (See 
Matter of Philadelphia Ins. Co. [Utica Natl. Ins. Group], 
97 AD3d 1153, 1155, 948 NYS2d 501 [4th Dept 2012].)

Moreover, Gander's last-minute suggestion at Special 
Term that Williams I is inapplicable because it involved 
a different legal theory is incorrect. Just as here, the gun 
seller (defendant Brown) in Williams I also moved under 
CPLR 3211 (a) (7) to dismiss based upon a PLCAA 
preemption contention (see Williams' appellate record at 
199; defendant Brown's appellate brief at 1; Williams I, 
100 AD3d at 146). Although lack of personal jurisdiction 
was also an issue for defendant Brown in the Williams I 
case, it was not the sole basis for his motion as claimed 
by Gander at oral argument. Therefore, having failed to 
distinguish Williams I on legal grounds, Gander remains 
bound by its mandatory precedential authority.

Lastly, Gander's emphasis on Nguyen's convictions to 
relieve it of liability is misplaced (Gander mem of law at 
3, 4, 19-20). First, Nguyen's state and federal 
convictions in no way negate Gander's independent civil 
liability given the completely different elements. Second, 
Gander's statement about never having been criminally 
charged in relation to the Nguyen sale does not 

foreclose civil liability, which involves a much lower 
standard of proof (Gander mem of law at 4). 
Third, [***20]  Gander consistently misclassifies 
Nguyen's crimes as fraud, with it being the victim, which 
the state court jury found was defrauded (Gander mem 
of law at 4). Nguyen was not charged with fraud, and 
her convictions in no way exonerate Gander, or involved 
an express finding that it was fooled. In other words, 
Nguyen's criminal acts in no way relieve Gander of 
having taken steps to uncover the same as plaintiffs 
allege. In the Williams case, the straw purchaser 
(defendant Upshaw) was convicted of a misdemeanor, 
but the civil case against the seller still proceeded (see 
Williams' appellate record at 19, 73). Therefore, the 
criminal dispositions against Nguyen do not protect 
Gander and insulate it from civil litigation.

 [*878]  In sum, this court refuses to dismiss the 
complaint under the PLCAA. (See Williams I, 100 AD3d 
at 147.)

2. Negligent Entrustment and Public Nuisance

As an alternative to the PLCAA preemption argument, 
Gander seeks to dismiss the public nuisance (count 7) 
and negligent entrustment (count 2) claims as failing to 
state valid causes of action. This alternative assertion 
also falters.

As noted above, the public nuisance claim in Williams II 
was sustained in a case involving a sale of numerous 
handguns. (See Williams II, 103 AD3d at 1191.) 
Nevertheless, [***21]  the sale in this case involved two 
assault-style weapons in an illegal sale that had 
disastrous direct consequences for plaintiffs above and 
beyond those suffered by the community at large. This 
is sufficient to sustain the public nuisance claim in count 
7.

The Court of Appeals defined a public nuisance as:

"HN9[ ] an offense against the State and is 
subject to abatement or prosecution on application 
of the proper governmental agency . . . It consists 
of conduct or omissions which offend, interfere with 
or cause damage to the public in the exercise of 
rights common to all . . . in a manner such as to 
offend public morals, [**789]  interfere with use by 
the public of a public place or endanger or injure 
the property, health, safety or comfort of a 
considerable number of persons" (Copart Indus. v 
Consolidated Edison Co. of N.Y., 41 NY2d 564, 
568, 362 NE2d 968, 394 NYS2d 169 [1977] 
 [****7] [emphasis added]; see also Williams II, 103 
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AD3d at 1192).

HN10[ ] [2] To allow an individual to prosecute a 
public nuisance claim, he or she must show that they 
"suffered special injury beyond that suffered by the 
community at large." (532 Madison Ave. Gourmet Foods 
v Finlandia Ctr., 96 NY2d 280, 292, 750 NE2d 1097, 
727 NYS2d 49 [2001]; see also Baity v General Elec. 
Co., 86 AD3d 948, 951, 927 NYS2d 492 [4th Dept 2011] 
[declining to dismiss public nuisance claim].) This court 
finds that plaintiffs alleged sufficient requisite special 
injury given the deaths of Mr. Chiapperini and Mr. 
Kaczowka, and the serious physical injury to Mr. 
Hofstetter [***22]  and Mr. Scardino. (See e.g. Booth v 
Hanson Aggregates N.Y., Inc., 16 AD3d 1137, 1138, 
791 NYS2d 766 [4th Dept 2005] [reinstating public 
nuisance claim due to proof of special injury to the 
plaintiffs]; see also Williams II, 103 AD3d at 1192.)

Despite these glaring special injury allegations, Gander 
seeks to escape liability for a public nuisance by 
claiming that it [*879]  owed no specific duty to plaintiffs, 
citing Hamilton v Beretta U.S.A. Corp. (96 NY2d 222, 
750 NE2d 1055, 727 NYS2d 7 [2001]), in which the 
Court of Appeals concluded that gun manufacturers did 
not owe a duty of reasonable care to persons injured by 
illegally obtained handguns. Based upon Hamilton, 
Gander asserts that it has no liability for Spengler's 
actions. In response, plaintiffs contend that Hamilton's 
holding does not compel a dismissal because there the 
plaintiff could not identify the actual gun manufacturer 
thus there was no direct link to Beretta. Juxtaposed to 
Hamilton, here it is uncontested that Gander sold the 
Bushmaster, and that it also had direct interactions with 
Spengler.12 This exact same distinction was drawn in 
Williams I as the basis to distinguish and disregard 
Hamilton. (See Williams I, 100 AD3d at 151-152; see 
also City of New York v A-1 Jewelry & Pawn, Inc., 247 
FRD 296, 348 [ED NY 2007] [permitting public nuisance 
claim to proceed against pawnbroker for illegal gun 
sales].) Accordingly, Gander's heavy reliance on 
Hamilton as legal authority supporting a dismissal is 
erroneous. [***23] 

As to the negligent entrustment claim in count 2, the 
PLCAA defines that as:

"HN11[ ] the supplying of a qualified product by a 

12 These direct contacts with Spengler also make Gander's 
case of People v Sturm, Ruger & Co. (309 AD2d 91, 761 
NYS2d 192 [1st Dept 2003]) distinguishable.

seller for use by another person when the seller 
knows, or reasonably should know, the person to 
whom the product is supplied is likely to, and does, 
use the product in a manner involving unreasonable 
risk of physical injury to the person or others." (15 
USC § 7903 [5] [B].)

New York's negligent entrustment cause of action 
provides:

HN12[ ] "The tort of negligent entrustment is 
based on the degree of knowledge the supplier of a 
chattel had or should have had concerning the 
entrustee's propensity to use the chattel in an 
improper or dangerous fashion . . . If such 
knowledge can be imputed, the supplier owes a 
duty to foreseeable parties to withhold the chattel 
from the entrustee" ( [**790] Earsing v Nelson, 212 
AD2d 66, 69-70, 629 NYS2d 563 [4th Dept 1995] 
[affirming denial of motion to dismiss negligent 
entrustment claim] [emphasis added]; see also 
Weeks v City of New York, 181 Misc 2d 39, 46, 693 
NYS2d 797 [Sup Ct, Richmond County 1999] 
[declining to dismiss [*880]  negligent entrustment 
claim]; Restatement [Second] of Torts § 390).

Gander challenges the negligent entrustment claim on 
the same basis as the public nuisance claim, namely 
that it cannot have limitless liability, again citing 
Hamilton. As Hamilton has been dispelled [***24]  by 
Williams I, it does not serve as a basis to warrant 
dismissal of the negligent entrustment cause of action.

[3] Also, Gander submits that it cannot be strictly liable 
for Spengler's actions of which it had no special 
knowledge. This court disagrees. According to plaintiffs' 
allegations (see 511 W. 232nd Owners Corp., 98 NY2d 
at 152; Younis, 60 AD3d at 1373), Gander should have 
known of Spengler's criminality if it had taken the 
appropriate steps in light of the red flags. Those red 
flags include: Spengler's presence and his taking the 
initiative to refuse assistance; the cash payment for the 
weapons; Nguyen's failure to inquire about ammunition 
and proper operation; and, Spengler taking possession 
of the guns right at the sales counter and leaving with 
them.13 These red flags could suggest that Spengler 

13 Gander assails the information that Spengler left the store 
with the guns, not Nguyen, to discount that it had special 
knowledge of Spengler's status. As stated before, Gander 
originally provided this information in conjunction with its 
request that this court consider extrinsic proof; therefore, it 
cannot now ask the court to ignore the exact same information 
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was not a lawful gun owner, and plaintiffs should be 
allowed to test this claim through discovery. (See 
Earsing, 212 AD2d at 69-70; Splawnik v Di Caprio, 146 
AD2d 333, 335-336, 540 NYS2d 615 [3d Dept 1989] 
[refusing to dismiss negligent entrustment claim].) 
Gander's reply contention that these red flags are just 
as capable of an "innocuous interpretation as they are a 
criminal one" is unpersuasive to require dismissal at this 
very early stage of the litigation (Gander's reply mem of 
law at 10). As already acknowledged, a complaint's 
allegations must be " [***25] accorded every favorable 
inference" in a plaintiff's favor. (Younis, 60 AD3d at 
1373 [emphasis added]; see also 511 W. 232nd Owners 
Corp., 98 NY2d at 152.) Consequently, and at this 
preliminary pleading stage, plaintiffs are entitled to the 
criminal inference to permit its pleading to withstand a 
dismissal. (See e.g. J.P. Morgan Sec. Inc. v Vigilant Ins. 
Co., 21 NY3d 324, 338, 992 NE2d 1076, 970 NYS2d 
733 [2013] [setting aside granted CPLR 3211 dismissal 
motion]; Bergler v Bergler, 288 AD2d 880, 732 NYS2d 
616 [4th Dept 2001] [affirming denial of CPLR 3211 (a) 
(7) motion].)

 [*881]  In all, Gander cannot secure dismissal of the 
public nuisance and negligent entrustment claims. (See 
Williams II, 103 AD3d at 1191; Earsing, 212 AD2d at 
70.)

3. Protocols

Gander is not entitled to have the NSSF protocols 
removed from the complaint. (See e.g. Bristol Harbour 
Assoc. v Home Ins. Co., 244 AD2d 885, 886, 665 
NYS2d 142 [4th Dept 1997] [the lower court did not 
abuse its discretion in denying motion to strike 
allegation that the defendant violated the law in 
insurance policy dispute].) As in Bristol, striking of the 
NSSF protocols is not warranted.

 [**791]  The subject NSSF protocols are noted at 
paragraphs 64 and [***26]  65 of the complaint and 
discuss a program called "Don't Lie for the Other Guy," 
and which discuss additional steps a gun seller should 
take to combat improper sales.

HN13[ ] The CPLR provides that "[a] party may move 
to strike any scandalous or prejudicial matter 
unnecessarily inserted in a pleading." (See CPLR 3024 
[b] [emphasis added].) " 'Unnecessarily' is the key 
word," and is akin to "irrelevant." (Connors, Practice 
Commentaries, McKinney's Cons Laws of NY, Book 7B, 

when it hurts it (Paulino attorney affirmation, exhibit E at 18).

CPLR C3024:4; see also New  [****8] York City Health 
& Hosps. Corp. v St. Barnabas Community Health Plan, 
22 AD3d 391, 802 NYS2d 363 [1st Dept 2005] 
[modifying by denying motion to strike].) Motions to 
strike "are not favored, rest in the sound discretion of 
the court and will be denied unless it clearly appears 
that the allegations attacked have no possible bearing 
on the subject matter of the litigation." (Vice v Kinnear, 
15 AD2d 619, 619-620, 222 NYS2d 590 [3d Dept 1961] 
[emphasis added]; see also Hewitt v Maass, 41 Misc 2d 
894, 897, 246 NYS2d 670 [Sup Ct, Suffolk County 
1964].)

[4] Under the above standard, Gander's strike request 
cannot withstand judicial scrutiny. (See e.g. Knibbs v 
Wagner, 14 AD2d 987, 222 NYS2d 469 [4th Dept 1961] 
[sustaining denial of motion to strike evidentiary matters 
which were relevant and thus not prejudicial].) Gander 
objects to the NSSF reference because they are not yet 
proven industry standards, and thus are not yet relevant 
to its standard of care, citing Wegman v Dairylea Coop. 
(50 AD2d 108, 111, 376 NYS2d 728 [4th Dept 1975]).14 
This court agrees with plaintiffs that Wegman, which 
predates Bristol Harbour Assoc., [***27]   [*882]  L.P., is 
distinguishable and does not mandate the granting of 
Gander's application. More specifically, the Fourth 
Department struck allegations about violations of 
statutes and regulations governing milk production as 
they had no bearing upon the breach of contract action. 
Unlike Wegman, the NSSF protocols are relevant to 
Gander's standard of care which is a necessary 
component to the general negligence claim, among 
other things.15 (See generally Miner v Long Is. Light. 

14 Gander also cites Guiliana v Chiropractic Inst. of N.Y. (45 
Misc 2d 429, 430, 256 NYS2d 967 [Sup Ct, Kings County 
1965]), in which the motion to strike was granted. However, 
and as plaintiffs point out, Guiliana has been criticized. (See 
Siegel, NY Prac § 230 [5th ed 2011] [not everything beyond 
the essential elements of a claim need to be stricken].) Also, 
the Bristol Harbour Assoc., L.P. case, which refused to strike 
information, was decided after Guiliana and is binding 
precedent.

15 In addition, Gander's president and CEO, Mike Owens, is a 
member of NSSF, and the NSSF protocols [***28]  were part 
of a press release issued by the Brady Center in regard to this 
case and thus are already part of the public knowledge 
(Gander's mem of law at 30; see e.g. Gibson v Campbell, 16 
Misc 3d 1123[A], 847 NYS2d 901, 2007 NY Slip Op 
51549[U] [Sup Ct, NY County 2007] [refusing to strike 
information reported widely in the media]). Further proof of the 
propriety of the protocols allegations remaining in the present 
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Co., 40 NY2d 372, 381, 353 NE2d 805, 386 NYS2d 842 
[1976] [compliance with customary or industry practices 
is not dispositive of due care but constitutes only some 
evidence thereof].) Accordingly, Wegman is not 
controlling, and the more recent case of Bristol Harbour 
Assoc., L.P. should be followed instead to permit the 
allegations to stand.

In sum, Gander's request to strike is denied. (See e.g. 
Rice v St. Luke's-Roosevelt Hosp. Ctr., 293 AD2d 258, 
259,  [**792]  739 NYS2d 384 [1st Dept 2002] [ruling 
that allegations were not so scandalous or prejudicial to 
warrant being stricken per CPLR 3024 (b)].)

4. Permanent Injunction

Gander's final application is to remove the stand-alone 
permanent injunction request because it is vague, 
beyond this court's jurisdiction, and lacking the requisite 
elements for such a claim. Only the last contention 
justifies striking, without prejudice, the prayer for 
permanent injunctive relief. (See e.g. DiPizio Constr. 
Co., Inc. v Erie Canal Harbor Dev. Corp., 120 AD3d 
909, 991 NYS2d 199 [4th Dept 2014] [vacating order 
granting injunctive relief].)

There is no separate cause of action for a permanent 
injunction thereby making the request at complaint 
paragraph 5 and in the wherefore clause an apparent 
orphan  [****9] (Paulino attorney affirmation, exhibit A at 
13-26). At Special Term, plaintiffs clarified that the 
injunctive [***29]  relief was tied just to their public 
nuisance claim in count 7. (See generally Town of 
Amherst v Niagara Frontier Port Auth., 19 AD2d 107, 
114, 241 NYS2d 247 [4th Dept 1963] [*883]  [the 
plaintiff sought a permanent injunction in connection 
with public nuisance claim].) In general, permanent 
injunctive relief is appropriate in certain public nuisance 
scenarios, but not the one presently pleaded before this 
court.

HN14[ ] An application for a permanent injunction is an 
equitable request that is appropriate only upon a 
showing of threatened irreparable injury, the lack of an 
adequate remedy at law, and a balancing of equities in 
the movant's favor. (See Kane v Walsh, 295 NY 198, 
205-206, 66 NE2d 53 [1946]; Matter of Shanor Elec. 
Supply, Inc. v FAC Cont., LLC, 73 AD3d 1445, 1447, 
905 NYS2d 383 [4th Dept 2010]; Grogan v Saint 
Bonaventure Univ., 91 AD2d 855, 856, 458 NYS2d 410 

complaint is that they were also included in the Williams' first 
amended complaint (see Williams' appellate record at 93).

[4th Dept 1982].) The Fourth Department has decreed 
that

HN15[ ] "[a] permanent injunction 'is an 
extraordinary remedy to be granted or withheld by a 
court of equity in the exercise of its discretion. . . . 
Not every apprehension of injury will move a court 
of equity to the exercise of its discretionary powers. 
Indeed, "[e]quity . . . interferes in the transactions of 
[persons] by preventive measures only when 
irreparable injury is threatened, and the law does 
not afford an adequate remedy for the 
contemplated wrong" ' " (DiMarzo v Fast Trak 
Structures, 298 AD2d 909, 910-911, 747 NYS2d 
637 [4th Dept 2002] [emphasis added and citation 
omitted] [vacating permanent injunction]).

[5] In this case, plaintiffs allege that Gander's conduct, 
which forms the basis of the [***30]  public nuisance 
claim, is continuing (Paulino attorney affirmation, exhibit 
A, ¶ 131). However, wholly absent from the public 
nuisance claim is any allegation that this continuing 
conduct poses a future irreparable injury to plaintiffs 
specifically, as opposed to the public in general (Paulino 
attorney affirmation, exhibit A, ¶¶ 128-138). Additionally 
missing is any allegation that plaintiffs' other claims, 
which seek both monetary and punitive damages, will 
not fully compensate them for their past extraordinary 
harm. In fact, plaintiffs even concede that the other 
actions will provide relief, but claim that this eventuality 
is irrelevant (plaintiffs' mem of law at 29). This is not a 
correct statement of the law, and it actually undercuts 
plaintiffs' application for a permanent injunction. Finally, 
plaintiffs do not at all address a balancing of equities in 
their favor.

In all, and based upon the current complaint, this court 
strikes only the request for a permanent injunction.

 [*884]  [**793]   In conclusion of the dismissal motion, 
Gander must answer all of plaintiffs' substantive claims, 
and the only portion of the complaint which is stricken is 
the permanent injunction application.

Plaintiffs' Grand Jury Motion

Plaintiffs are likely [***31]  entitled to only a very small 
portion of the grand jury minutes for the state 
prosecution of defendant Nguyen. (See e.g. Matter of 
Dunlap v District Attorney of Ontario County, 296 AD2d 
856, 745 NYS2d 364 [4th Dept 2002] [County Court did 
not abuse its discretion in denying the petitioner's 
motion for disclosure of grand jury testimony]; SSAC, 
Inc. v Infitec, Inc., 198 AD2d 903, 604 NYS2d 452 [4th 
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Dept 1993] [sustaining release of grand jury minutes].)

The CPL governs grand jury minutes, and it provides in 
relevant part that

HN16[ ] "[g]rand jury proceedings are secret, and 
no grand juror, or other person specified in 
subdivision three of this section or section 215.70 of 
the penal law, may, except in the lawful discharge 
of his duties or upon written order of the court, 
disclose the nature or substance of any grand jury 
testimony, evidence, or any decision, result or other 
matter attending a grand jury proceeding. . . . Such 
evidence may not be disclosed to other persons 
without a court order" (CPL 190.25 [4] [a] [emphasis 
added]; see also Judiciary Law § 325; Matter of 
District Attorney of Suffolk County, 58 NY2d 436, 
444, 448 NE2d 440, 461 NYS2d 773 [1983]).

HN17[ ] A court has the limited discretion to order 
disclosure of grand jury minutes as part of discovery in a 
civil case. (See Matter of Lungen v Kane, 88 NY2d 861, 
862, 666 NE2d 1360, 644 NYS2d 487 [1996].) However, 
and as the Court of Appeals articulated:

"disclosure may be directed when, after a balancing 
of a public interest in disclosure against the one 
favoring secrecy, the former outweighs the latter . . 
. But since disclosure is 'the exception 
rather [***32]  than the rule', one seeking disclosure 
first must demonstrate a compelling and 
particularized need for access . . . However, just 
any demonstration will not suffice. For it and the 
countervailing policy ground it reflects must be 
strong enough to overcome the presumption of 
confidentiality. In short, without the initial showing of 
a compelling and particularized need, the question 
of discretion need not be reached, for then there 
simply would be no [*885]  policies to balance." 
(Matter of District Attorney of Suffolk County, 58 
NY2d at 444 [emphasis added and citations 
omitted]; see also People v Fetcho, 91 NY2d 765, 
769, 698 NE2d 935, 676 NYS2d 106 [1998]; People 
v Douglas, 288 AD2d 859, 732 NYS2d 781 [4th 
Dept 2001].)

As the Fourth Department has decreed:

HN18[ ] "At the opposite pole [from cases allowing 
access to vindicate public rights] are cases in which 
purely private civil litigants have sought inspection 
of Grand Jury minutes for the purpose of preparing 
suits. Although courts have recognized a limited 

right in civil litigants to use a trial witness' Grand 
Jury testimony to impeach, to refresh recollection or 
to lead a hostile witness . . . wholesale disclosure of 
Grand Jury testimony for purposes of trial 
preparation has been almost uniformly denied to 
private litigants" (Matter of City of Buffalo 
[Cosgrove], 57 AD2d 47, 50, 394 NYS2d 919 [4th 
Dept 1977] [emphasis added]; see also Matter of 
Loria, 98 AD2d 989, 470 NYS2d 233 [4th Dept 
1983]).

 [**794]  In making the discretionary balancing, a court 
is to consider:

"(1) prevention of flight by a [***33]  defendant who 
is about to be indicted; (2) protection of the grand 
jurors from interference from those under 
investigation; (3) prevention of subornation of 
perjury and tampering with prospective witnesses at 
the trial to be held as a result of any indictment the 
grand jury returns; (4) protection of an innocent 
accused from unfounded accusations if in fact no 
indictment is returned; and (5) assurance to 
prospective witnesses that their testimony will be 
kept secret so that they will be willing to testify 
freely." (People v Di Napoli, 27 NY2d 229, 235, 265 
NE2d 449, 316 NYS2d 622 [1970]; see also Matter 
of Corporation Counsel of City of Buffalo 
[Cosgrove], 61 AD2d 32, 35-36, 401 NYS2d 339 
[4th Dept 1978].)

[6] In the case at bar, plaintiffs have not demonstrated 
the requisite compelling and particularized need for 
the [****10]  entire set of grand jury minutes. (See e.g. 
Matter of Carey [Fischer], 68 AD2d 220, 230, 416 
NYS2d 904 [4th Dept 1979] [lower court did not abuse 
its discretion in denying application to release grand jury 
evidence].) Plaintiffs seek all of the minutes on the basis 
that material witnesses appeared before the grand jury, 
and the minutes can be used on cross-examination and 
for impeachment of those witnesses. This generic claim 
concerning unidentified people is insufficient to warrant 
wholesale [*886]  disclosure of the entire grand jury 
presentation. (See Matter of U.S. Air, 97 AD2d 961, 
962, 469 NYS2d 39 [4th Dept 1983].) Even plaintiffs' 
own case law [***34]  recognizes this. (O'Brien attorney 
affirmation ¶ 7, citing Matter of Nelson v Mollen, 175 
AD2d 518, 520, 573 NYS2d 99 [3d Dept 1991].)

However, plaintiffs articulated a compelling and 
particularized need for some of the grand jury minutes 
related to the Gander representatives. (See e.g. Jones v 
State of New York, 79 AD2d 273, 277, 436 NYS2d 489 
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[4th Dept 1981] [allowing release of grand jury minutes 
in a wrongful death case].) As shown by all of the 
motions papers, and as acknowledged at Special Term, 
plaintiffs have the ability to access the public trial 
transcript for Nguyen's state prosecution. Thus, there is 
no need to disturb the grand jury process for those 
Gander witnesses, or any other witness. Despite this, 
and as represented at Special Term, plaintiffs 
understand that one Gander employee testified at grand 
jury but was not called at the time of trial. Therefore, it 
appears that only the grand jury minutes exist for this 
Gander employee, but this information has yet to be 
confirmed with the Monroe County District Attorney's 
Office, which did not appear at oral argument. 
Consequently, this court's limited release ruling is 
contingent upon confirmation of plaintiffs' position. This 
court asks that the Monroe County District Attorney's 
Office confirm in a letter to this court, and all of the 
parties, whether any grand jury minutes exist [***35]  for 
a Gander employee who did not ultimately testify at trial. 
If this is confirmed to be accurate, and in light of 
plaintiffs' serious accusations against Gander, and after 
the careful consideration of the factors enunciated in Di 
Napoli, this court directs the Monroe County District 
Attorney's Office to provide just those select minutes 
within 30 days to the court for an in camera review 
before further release to the litigants. (See People v 
Gissendanner, 48 NY2d 543, 551, 399 NE2d 924, 423 
NYS2d 893 [1979].)

In sum, and subject to the above confirmation, plaintiffs' 
motion is approved as to only grand jury testimony from 
any Gander representative who did not also testify at 
trial. (See Matter of Quinn [Guion], 293 NY 787, 788, 
 [**795]  58 NE2d 730 [1944] [town residents were 
entitled to grand jury minutes]; Matter of Scotti, 53 AD2d 
282, 288, 385 NYS2d 659 [4th Dept 1976] [approving 
release of grand jury minutes].)

Conclusion

Based upon all of the foregoing, it is the decision and 
order of this court that:

 [*887]  1. Gander's dismissal motion is denied as to the 
PLCAA preemption contention and the failure to state 
valid claims as to the public nuisance and negligent 
entrustment causes of action. The application to strike 
the NSSF protocols from the complaint is also denied. 
However, Gander's request to strike the permanent 
injunction relief is granted, but without prejudice. 
Accordingly, Gander is directed [***36]  to answer the 
complaint within 10 days after service of notice of entry 

of this decision and order. (See CPLR 3211 [f].)

2. Plaintiffs' motion for release of the grand jury minutes 
is denied, with the exception of the minutes of any 
testimony from a Gander witness who did not later 
testify at Nguyen's trial. After confirmation, the court will 
conduct an in camera review.

In furtherance of this court's discretion to oversee its 
cases, it is ordered the [****11]  following scheduling 
order dates apply: discovery is to be completed by 
December 31, 2015; the note of issue is due by January 
15, 2016; and, any summary judgment motions are due 
within 60 days after the note of issue filing. (See CPLR 
3212 [a].)

Failure of the plaintiffs to file a note of issue and 
certificate of readiness by the date provided herein will 
result in this matter being deemed stricken "off" the 
court's calendar without further notice pursuant to 
Uniform Rules for Trial Courts (22 NYCRR) § 202.27. If 
so dismissed, the case may be restored without motion 
within one year of such dismissal by: (1) the filing of a 
note of issue and certificate of readiness; and, (2) the 
forwarding of a copy thereof with a letter requesting 
restoration to the court's assignment clerk. Also, 
restoration after one year shall, [***37]  before the filing 
of a note of issue and certificate of readiness, require 
the additional documentation of a sworn affidavit by a 
person with knowledge showing a reasonable excuse 
for the delay, a meritorious cause of action, a lack of 
prejudice to the defendant, and the absence of intent to 
abandon the case. This court shall at anytime after the 
date listed above, entertain a defense motion to dismiss 
for want of prosecution which relief could include a 
dismissal of the complaint. This order shall serve as 
valid 90-day demand under CPLR 3216; and it is further 
ordered, that any extensions of the above deadlines will 
be granted only upon the showing of extreme good 
cause requested and approved prior to the above note 
of issue filing date.

End of Document
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Smith & Wesson Corp. v. City of Gary

Court of Appeals of Indiana

October 29, 2007, Decided

No. 45A05-0612-CV-754

Reporter
875 N.E.2d 422 *; 2007 Ind. App. LEXIS 2381 **

SMITH & WESSON CORP., et al., Appellants-
Defendants, and UNITED STATES OF AMERICA, 
Appellant-Intervenor, vs. CITY OF GARY, INDIANA, by 
its Mayor, RUDY CLAY, Appellee-Plaintiff.

Subsequent History: Rehearing denied by Smith & 
Wesson Corp. v. City of Gary, 2008 Ind. App. LEXIS 8 
(Ind. Ct. App., Jan. 9, 2008)

Transfer denied by Smith & Wesson v. City of Gary, 
2009 Ind. LEXIS 12 (Ind., Jan. 12, 2009)

Prior History:  [**1] APPEAL FROM THE LAKE 
SUPERIOR COURT. The Honorable Robert A. Pete, 
Judge. Cause No. 45D05-0005-CT-243.

City of Gary v. Smith & Wesson, 801 N.E.2d 1222, 2003 
Ind. LEXIS 1096 (Ind., 2003)

Disposition: Affirmed.

Core Terms

Manufacturers, firearms, predicate, public nuisance, 
marketing, handguns, alleges, dealers, gun, 
ammunition, seller, knowingly, products, violates, civil 
liability, distributors, conspired, purchases, abetted, 
sales, motion to dismiss, intentionally, importation, 
aided, interstate and foreign commerce, statutory 

interpretation, federal government, common law, 
regulations, ambiguous

Case Summary

Procedural Posture

Defendant gun manufacturers brought an interlocutory 
appeal from denial of their motion to dismiss or, in the 
alternative, judgment on the pleadings by the Lake 
Superior Court (Indiana) in an action brought by plaintiff 
city. The manufacturers argued, inter alia, that the 
Protection of Lawful Commerce in Arms Act (PLCAA), 
15 U.S.C.S. §§ 7901-7903, barred the city's nuisance 
claims.

Overview

Shortly after the enactment of the PLCAA, the 
manufacturers moved to dismiss the city's nuisance 
complaint. The appellate court held that the case turned 
on the interpretation of the word "applicable" in the 
predicate exception, 15 U.S.C.S. § 7903(5)(A)(iii). Even 
assuming that the PLCAA required an underlying 
violation of a statute directly applicable to the sale or 
marketing of a firearm, the city alleged such violations in 
their complaint. The specific context did not create an 
ambiguous meaning of the predicate exception with 
regard to the particular dispute at issue. Indiana's public 
nuisance statute, Ind. Code § 32-30-6-6, was a 
legislative enactment, which the Indiana Supreme Court 
interpreted as applying to the city's claim. Thus, the 
city's claim was not an attempt to expand the common 
law and it was not an attempt to circumvent the 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R11-D5F0-TXFS-R3BX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RKD-RFB0-TXFS-R2ST-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RKD-RFB0-TXFS-R2ST-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RKD-RFB0-TXFS-R2ST-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VF0-SBY0-TXFS-R1Y5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VF0-SBY0-TXFS-R1Y5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BB1-JM70-0039-40J7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BB1-JM70-0039-40J7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73C1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5D2H-KWD1-6FSR-S4V5-00000-00&context=1000516
https://advance.lexis.com/api/shepards?id=urn:contentItem:7XWX-4VP1-2NSD-N19T-00000-00&category=initial&context=1000516


Page 2 of 13

legislative branch of government. Because the city's 
complaint and the Indiana Supreme Court's opinion 
indicated that the city alleged that the manufacturers 
violated a state or federal statute applicable to the sale 
or marketing of the product, the city's action fell under 
the predicate exception and was not barred by the 
PLCAA.

Outcome
The judgment of the trial court was affirmed.

LexisNexis® Headnotes

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN1[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

The Protection of Lawful Commerce in Arms Act 
(PLCAA), 15 U.S.C.S. §§ 7901-7903, provides that a 
qualified civil liability action may not be brought in any 
federal or state court and a qualified civil liability action 
that is pending on October 26, 2005, shall be 
immediately dismissed by the court in which the action 
was brought or is currently pending. 15 U.S.C.S. § 
7902.

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN2[ ]  Subject Matter Jurisdiction, Jurisdiction 

Over Actions

See 15 U.S.C.S. § 7903(5).

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN3[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

A "qualified product" is defined as a firearm (as defined 
in 18 U.S.C.S. § 921(a)(3)(A) or (B)), including any 
antique firearm (as defined in 18 U.S.C.S. § 921(a)(16)), 
or ammunition (as defined in 18 U.S.C.S. § 
921(a)(17)(A)), or a component part of a firearm or 
ammunition, that has been shipped or transported in 
interstate or foreign commerce. 15 U.S.C.S. § 7903(4).

Real Property Law > Torts > Nuisance > Elements

HN4[ ]  Nuisance, Elements

See Ind. Code § 32-30-6-6.

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

Governments > Legislation > Interpretation

Civil Procedure > Appeals > Standards of 
Review > Questions of Fact & Law

HN5[ ]  Defenses, Demurrers & Objections, 
Motions to Dismiss

When the grant or denial of a motion to dismiss turns 
only on the legal sufficiency of the claims, a 
determination of fact is not required. Where the trial 
court's judgment depends on the interpretation of a 
statute, the review of that judgment is a matter of law.

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

875 N.E.2d 422, *422; 2007 Ind. App. LEXIS 2381, **1
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Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN6[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

In regard to 15 U.S.C.S. § 7903(5)(A)(iii), the exception 
provides that a qualified civil liability action shall not 
include an action in which a manufacturer or seller of a 
qualified product knowingly violated a state or federal 
statute applicable to the sale or marketing of the 
product, and the violation was a proximate cause of the 
harm for which relief is sought, including (I) any case in 
which the manufacturer or seller knowingly made any 
false entry in, or failed to make appropriate entry in, any 
record required to be kept under federal or state law 
with respect to the qualified product, or aided, abetted, 
or conspired with any person in making any false or 
fictitious oral or written statement with respect to any 
fact material to the lawfulness of the sale or other 
disposition of a qualified product; or (II) any case in 
which the manufacturer or seller aided, abetted, or 
conspired with any other person to sell or otherwise 
dispose of a qualified product, knowing, or having 
reasonable cause to believe, that the actual buyer of the 
qualified product was prohibited from possessing or 
receiving a firearm or ammunition under 18 U.S.C.S. § 
922(g) or (n).

Governments > Legislation > Interpretation

HN7[ ]  Legislation, Interpretation

The preeminent canon of statutory interpretation 
requires the court to presume that the legislature says in 
a statute what it means and means in a statute what it 
says there. When the statutory language is plain, the 
sole function of the courts, at least where the disposition 
required by the text is not absurd, is to enforce it 
according to its terms. The first step in interpreting a 
statute is to determine whether the language has a plain 
and unambiguous meaning with regard to the particular 
dispute in the case. The plainness or ambiguity of 
statutory language is determined by reference to the 
language itself, the specific context in which that 
language is used, and the broader context of the statute 
as a whole. In the absence of a definition of a word in a 
statute, the court construes a statutory term in 
accordance with its ordinary or natural meaning.

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

Real Property Law > Torts > Nuisance > General 
Overview

HN8[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

The predicate exception provides that a qualified civil 
liability action shall not include an action in which a 
manufacturer or seller of a qualified product knowingly 
violated a state or federal statute applicable to the sale 
or marketing of the product. 15 U.S.C.S. § 
7903(5)(A)(iii). The word "applicable" is not defined by 
the statute but is generally defined as capable of being 
applied. On the face of the language, Indiana's public 
nuisance statute appears applicable to the sale or 
marketing of firearms.

Real Property Law > Torts > Nuisance > Elements

HN9[ ]  Nuisance, Elements

Unlawful conduct is not a requirement of a public 
nuisance claim and generally, gun regulatory laws leave 
room for the defendants to be in compliance with those 
regulations while still acting unreasonably and creating 
a public nuisance.

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN10[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

See 15 U.S.C.S. § 7901(a)(3).

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

875 N.E.2d 422, *422; 2007 Ind. App. LEXIS 2381, **1
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Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN11[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

See 15 U.S.C.S. § 7901(a)(5).

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN12[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

See 15 U.S.C.S. § 7901(a)(6).

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN13[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

15 U.S.C.S. § 7901(b)(1) provides that one of the 
purposes of the Protection of Lawful Commerce in Arms 
Act (PLCAA), 15 U.S.C.S. §§ 7901-7903, is to prohibit 
causes of action against manufacturers, distributors, 
dealers, and importers of firearms or ammunition 
products, and their trade associations, for the harm 
solely caused by the criminal or unlawful misuse of 
firearm products or ammunition products by others 
when the product functioned as designed and intended.

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN14[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

See 15 U.S.C.S. § 7901(a)(7).

Civil Procedure > ... > Subject Matter 
Jurisdiction > Jurisdiction Over Actions > General 
Overview

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN15[ ]  Subject Matter Jurisdiction, Jurisdiction 
Over Actions

See 15 U.S.C.S. § 7901(a)(8).

Governments > Legislation > Interpretation

HN16[ ]  Legislation, Interpretation

The law is not only the language that the legislature 
adopts, but what the courts construe to be its meaning 
in individual cases.

Counsel: For Colt's Manufacturing Company, LLC, 
APPELLANT: ROBERT F. PARKER, Burke Costanza & 
Cuppy, Merrillville, Indiana; THOMAS E. FENNELL, 
MICHAEL L. RICE, Jones Day, Dallas, Texas.

For Sturm, Ruger & Company, Inc., APPELLANT: 
TERENCE M. AUSTGEN, ELIZABETH M. BEZAK, 
Singleton Crist Austgen & Sears Munster, Indiana; 
JAMES P. DORR, JAMES B. VOGTS, SARAH L. 
OLSON, AIMEE B. ANDERSON, Wildman Harrold Allen 
& Dixon Chicago, Illinois.

For Smith & Wesson Corp., APPELLANT: DAVID W. 
PERA, Buoscio Pera & Kramer, Merrillville, Indiana; 
JEFFREY S. NELSON, Shook Hardy & Bacon, Kansas 
City, Missouri.

For B.L. Jennings, Inc. and Bryco Arms Corporation, 
APPELLANT: JOHN W. MEAD, Mead Mead & Clark, 
Salem, Indiana; MICHAEL C. HEWITT, Bruinsma & 
Hewitt, Costa Mesa, California.

For Beretta U.S.A. Corp., APPELLANT: DAVID C. 
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JENSEN, JOHN M. McCRUM, Eichhorn & Eichhorn, 
Hammond, Indiana; LAWRENCE S. GREENWALD, 
LARRY FLETCHER-HILL, CATHERINE A. BLEDSOE, 
Gordon Feinblatt Rothman, Hoffberger & Hollander, 
Baltimore, Maryland.

For BrowningArms Company, APPELLANT: RICHARD 
A. MAYER, Spangler Jennings & Dougherty, 
 [**2] Merrillville, Indiana; WILLIAM M. GRIFFIN, III, 
JONANN E. CHILES, KAREN S. HALBERT, Friday 
Eldredge & Clark, Little Rock, Arkansas.

For Glock, Inc. and Beemiller, Inc. d/b/a Hi-Point 
firearms i/s/h/a Hi-Point Firearms Corp., APPELLANT: 
RICHARD A. MAYER, KETAKI SIRCAR, Spangler 
Jennings & Dougherty, Merrillville, Indiana; JOHN F. 
RENZULLI, SCOTT C. ALLAN, Renzulli Law Firm, New 
York, New York.

For Phoenix Arms, APPELLANT: JOHN W. MEAD, 
Mead Mead & Clark, Salem, Indiana; MICHAEL I. 
BRANISA, MICHAEL J. ZOMCIK, Branisa & Zomcik, 
Houston, Texas.

For Taurus International Manufacturing, Inc., 
APPELLANT: RENEE J. MORTIMER, Hinshaw & 
Culbertson, Schererville, Indiana; TIMOTHY A. 
BUMANN, Budd Larner, Atlanta, Georgia.

For Intervenor-Appellant United States of America, 
APPELLANT: JOSEPH S. REID, Hammond, Indiana; 
PETER D. KEISLER, MARK B. STERN, MICHAEL S. 
RAAB, ISAAC J. LIDSKY, Washington, D. C.

FOR APPELLEE: LUKAS I. COHEN, W. ANTHONY 
WALKER, Gary, Indiana; DENNIS A. HENIGAN, BRIAN 
J. SIEBEL, Washington, D. C.

Judges: SHARPNACK, Judge. RILEY, J. and 
FRIEDLANDER, J. concur.

Opinion by: SHARPNACK

Opinion

OPINION - FOR PUBLICATION

 [*424]  SHARPNACK, Judge

Smith & Wesson, et al. ("Manufacturers"), 1 bring this 
interlocutory appeal from the  [**3] trial court's denial of 
their motion to dismiss or, in the alternative, motion for 
judgment on the pleadings in the action brought by the 
City of Gary, Indiana ("City"). The Manufacturers raise 
two issues, which we restate as:

I. Whether the Protection of Lawful Commerce in 
Arms Act ("PLCAA"), 15 U.S.C. §§ 7901-7903, bars 
the City's nuisance claims; and

II. Whether the PLCAA violates the Due Process 
Clause, separation of powers principles, and the 
Tenth Amendment.

Because we conclude that the PLCAA does not bar the 
City's claims, we need not address the constitutional 
issues. We affirm. 2

The relevant facts as stated by the Indiana Supreme 
Court in the first appeal in this case follow:

In September  [**4] 1999, the City filed this action in 
state court against a number of participants at 
various stages in the manufacture and distribution 
of handguns. After an amended complaint disposed 
 [*425]  of some defendants, the remaining named 
defendants are eleven manufacturers, one 
wholesaler, and five retailers. The City has also 
named multiple John Doe defendants in all three 
categories.

The complaint alleges that manufacturers of 
handguns typically sell to "distributors" who resell at 
wholesale to "dealers" who in turn sell at retail to 

1 Manufacturers include "Sturm, Ruger & Company, Inc.; Colt's 
Manufacturing Company, LLC; Beretta U.S.A. Corp.; Smith & 
Wesson Corp.; Browning Arms Company; B.L. Jennings, Inc. 
and Bryco Arms Corporation; Glock, Inc. and Beemiller, Inc., 
d/b/a Hi-Point Firearms i/s/h/a Hi-Point Firearms Corp.[;] 
Phoenix Arms; and Taurus International Manufacturing, Inc." 
Notice of Appeal at 1.

2 We heard oral argument, which is available on webcast, on 
October 1, 2007. See 
http://www.indianacourts.org/apps/webcasts.
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the general public. Some categories of persons are 
prohibited by law from purchasing guns, and all 
dealer-defendants are alleged to have knowingly 
sold to illegal buyers through intermediaries in 
"straw purchases". Specifically, three dealers, Cash 
America, Ameri-Pawn, and Blythe's Sporting 
Goods, are alleged to have engaged in straw 
purchases that were the subject of a "sting" 
operation conducted by the Gary police department 
against suspected violators of the gun distribution 
laws. The police employed a variety of techniques 
in these operations. In general, an undercover 
officer first told a dealer's salesperson that he could 
not lawfully purchase a gun, for example, 
 [**5] because he had no license or had been 
convicted of a felony, and a second undercover 
officer then made a purchase with the clerk's 
knowledge that the gun would be given to the first. 
Some other practices of dealers are also alleged to 
generate illegal purchases. These include failure by 
some dealers to obtain the required information for 
background checks required by federal law, sales 
of a number of guns to the same person, and 
intentional "diversion" of guns by some dealers to 
illegal purchasers.
The City alleges that the manufacturers know of 
these illegal retail sales of handguns, and know that 
a small percentage of dealers, including the dealer-
defendants here, account for a large portion of 
illegally obtained handguns. The City alleges the 
manufacturers and distributors have the ability to 
change the distribution system to prevent these 
unlawful sales but have intentionally failed to do so.

The City alleges that these and other practices 
generate substantial additional cost to the public in 
general and the City in particular. Possession of 
unlawfully purchased guns is claimed to contribute 
to crime that requires expenditure of public 
resources in addition to the obvious harm to 
 [**6] the victims. The complaint alleges that 
seventy murders with handguns took place in Gary 
in 1997, and another fifty-four in 1998. From 1997 
through 2000, 2,136 handguns used in crimes were 
recovered. Of these, 764 were sold through dealers 
who are defendants in this suit. The City also 
asserts that harm is suffered by the City at the time 
of the sale of an illegal handgun because these 
unlawful sales generate additional requirements to 
investigate and prosecute the violations of law.
In addition to challenging the distribution practice of 
the defendants, the City also alleges negligent 
design of the handguns by the manufacturers that 

contributes to these injuries. Finally, the City 
alleges that the manufacturers engage in deceptive 
advertising of their product by asserting that a gun 
in the home offers additional safety for the 
occupants when in fact the contrary is the case.

Count I of the complaint alleges that these facts 
support a claim for public nuisance. Count II asserts 
a claim for negligence in distribution of guns and 
Count III presents a claim for their negligent design. 
All Counts request compensatory and punitive 
damages and injunctive relief. The trial court 
granted a motion  [**7] by all defendants to dismiss 
both counts for failure to state a claim.  [*426]  The 
City appealed and the Court of Appeals affirmed 
the dismissal of the negligence count as to all 
defendants. Dismissal of the claim for public 
nuisance was affirmed as to the manufacturers and 
distributors, but the Court of Appeals concluded 
that the complaint stated a claim for public nuisance 
as to the dealers to the extent it alleged that they 
engaged in "straw purchases." City of Gary v. Smith 
& Wesson Corp., 776 N.E.2d 368, 389 (Ind. Ct. 
App. 2002).

City of Gary ex rel. King v. Smith & Wesson Corp., 801 
N.E.2d 1222, 1227-1229 (Ind. 2003).

The Indiana Supreme Court granted transfer. Id. The 
court addressed the City's public nuisance claim and the 
City's allegations that the Manufacturers knowingly 
participated in a distribution system that unnecessarily 
and sometimes even intentionally provided guns to 
criminals, juveniles, and others who may not lawfully 
purchase them. Id. at 1231. The court held that unlawful 
conduct was not a requirement of a public nuisance 
claim and that "generally, gun regulatory laws leave 
room for the defendants to be in compliance with those 
regulations while still acting unreasonably  [**8] and 
creating a public nuisance." Id. at 1232-1233, 1235. The 
court referred to "Indiana Code sections 35-47-2.5-1 
through 15, dealing with the sale of handguns" and held 
that "[s]ome of the activity alleged in the complaint 
presumably violates those regulatory statutes, either 
directly in the case of the dealers or as knowing 
accomplices in the case of the other defendants." Id. at 
1234-1235. The court concluded its analysis of the 
City's public nuisance claim as follows:

In sum, the City alleges that all defendants 
intentionally and willingly supply the demand for 
illegal purchase of handguns. The City alleges that 
the dealer-defendants have participated in straw 
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purchases and other unlawful retail transactions, 
and that manufacturers and distributors have 
intentionally ignored these unlawful transactions. 
The result is a large number of handguns in the 
hands of persons who present a substantial danger 
to public safety in the City of Gary. I.C. §§ 35-47-
2.5-14, -15. Taken as true, these allegations are 
sufficient to allege an unreasonable chain of 
distribution of handguns sufficient to give rise to a 
public nuisance generated by all defendants.

Id. at 1241. As a result, the court reversed  [**9] the 
dismissal of the City's count of public nuisance against 
the Manufacturers. Id. at 1249. The court also held that 
the City could proceed on its negligence and negligent 
design claims. Id.

In 2005, the United States Congress passed the 
PLCAA, and it was signed into law. See 15 U.S.C. §§ 
7901-7903. The findings and purposes of the PLCAA 
follow:

(a) Findings

Congress finds the following:

(1) The Second Amendment to the United States 
Constitution provides that the right of the people to 
keep and bear arms shall not be infringed.

(2) The Second Amendment to the United States 
Constitution protects the rights of individuals, 
including those who are not members of a militia or 
engaged in military service or training, to keep and 
bear arms.
(3) Lawsuits have been commenced against 
manufacturers, distributors, dealers, and importers 
of firearms that operate as designed and intended, 
which seek money damages and other relief for the 
harm caused by the misuse of firearms by third 
parties, including criminals.

(4) The manufacture, importation, possession, sale, 
and use of firearms and  [*427]  ammunition in the 
United States are heavily regulated by Federal, 
State, and local laws. Such Federal laws include 
 [**10] the Gun Control Act of 1968, the National 
Firearms Act, and the Arms Export Control Act.
(5) Businesses in the United States that are 
engaged in interstate and foreign commerce 
through the lawful design, manufacture, marketing, 
distribution, importation, or sale to the public of 
firearms or ammunition products that have been 
shipped or transported in interstate or foreign 

commerce are not, and should not, be liable for the 
harm caused by those who criminally or unlawfully 
misuse firearm products or ammunition products 
that function as designed and intended.
(6) The possibility of imposing liability on an entire 
industry for harm that is solely caused by others is 
an abuse of the legal system, erodes public 
confidence in our Nation's laws, threatens the 
diminution of a basic constitutional right and civil 
liberty, invites the disassembly and destabilization 
of other industries and economic sectors lawfully 
competing in the free enterprise system of the 
United States, and constitutes an unreasonable 
burden on interstate and foreign commerce of the 
United States.

(7) The liability actions commenced or 
contemplated by the Federal Government, States, 
municipalities, and private interest groups 
 [**11] and others are based on theories without 
foundation in hundreds of years of the common law 
and jurisprudence of the United States and do not 
represent a bona fide expansion of the common 
law. The possible sustaining of these actions by a 
maverick judicial officer or petit jury would expand 
civil liability in a manner never contemplated by the 
framers of the Constitution, by Congress, or by the 
legislatures of the several States. Such an 
expansion of liability would constitute a deprivation 
of the rights, privileges, and immunities guaranteed 
to a citizen of the United States under the 
Fourteenth Amendment to the United States 
Constitution.
(8) The liability actions commenced or 
contemplated by the Federal Government, States, 
municipalities, private interest groups and others 
attempt to use the judicial branch to circumvent the 
Legislative branch of government to regulate 
interstate and foreign commerce through judgments 
and judicial decrees thereby threatening the 
Separation of Powers doctrine and weakening and 
undermining important principles of federalism, 
State sovereignty and comity between the sister 
States.

(b) Purposes

The purposes of this chapter are as follows:

(1) To prohibit  [**12] causes of action against 
manufacturers, distributors, dealers, and importers 
of firearms or ammunition products, and their trade 
associations, for the harm solely caused by the 
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criminal or unlawful misuse of firearm products or 
ammunition products by others when the product 
functioned as designed and intended.
(2) To preserve a citizen's access to a supply of 
firearms and ammunition for all lawful purposes, 
including hunting, self-defense, collecting, and 
competitive or recreational shooting.

(3) To guarantee a citizen's rights, privileges, and 
immunities, as applied to the States, under the 
Fourteenth Amendment to the United States 
Constitution, [*428]  pursuant to section 5 of that 
Amendment.
(4) To prevent the use of such lawsuits to impose 
unreasonable burdens on interstate and foreign 
commerce.

(5) To protect the right, under the First Amendment 
to the Constitution, of manufacturers, distributors, 
dealers, and importers of firearms or ammunition 
products, and trade associations, to speak freely, to 
assemble peaceably, and to petition the 
Government for a redress of their grievances.

(6) To preserve and protect the Separation of 
Powers doctrine and important principles of 
federalism, State  [**13] sovereignty and comity 
between sister States.

(7) To exercise congressional power under article 
IV, section 1 (the Full Faith and Credit Clause) of 
the United States Constitution.

15 U.S.C. § 7901.

HN1[ ] The PLCAA provided that a "qualified civil 
liability action may not be brought in any Federal or 
State court" and a "qualified civil liability action that is 
pending on October 26, 2005, shall be immediately 
dismissed by the court in which the action was brought 
or is currently pending." 15 U.S.C. § 7902. HN2[ ] A 
"qualified civil liability action" was defined as:

a civil action or proceeding or an administrative 
proceeding brought by any person against a 
manufacturer or seller of a qualified product, 3 or a 

3 HN3[ ] A "qualified product" is defined as "a firearm (as 
defined in subparagraph (A) or (B) of section 921(a)(3) of Title 
18), including any antique firearm (as defined in section 
921(a)(16) of such title), or ammunition (as defined in section 
921(a)(17)(A) of such title), or a component part of a firearm or 
ammunition, that  [**15] has been shipped or transported in 
interstate or foreign commerce." 15 U.S.C. § 7903(4).

trade association, for damages, punitive damages, 
injunctive or declaratory relief, abatement, 
restitution, fines, or penalties, or other relief, 
resulting from the criminal or unlawful misuse of a 
qualified product by the person or a third party, but 
shall not include--
* * * *

(iii) an action in which a manufacturer or seller of a 
qualified product knowingly violated a State or 
Federal statute applicable to the sale or marketing 
of the product, and the violation was a proximate 
cause of the harm  [**14] for which relief is sought, 
including--

(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to 
make appropriate entry in, any record required 
to be kept under Federal or State law with 
respect to the qualified product, or aided, 
abetted, or conspired with any person in 
making any false or fictitious oral or written 
statement with respect to any fact material to 
the lawfulness of the sale or other disposition 
of a qualified product; or
(II) any case in which the manufacturer or 
seller aided, abetted, or conspired with any 
other person to sell or otherwise dispose of a 
qualified product, knowing, or having 
reasonable cause to believe, that the actual 
buyer of the qualified product was prohibited 
from possessing or receiving a firearm or 
ammunition under subsection (g) or (n) of 
section 922 of Title 18;
* * * *

15 U.S.C. § 7903(5).

Shortly after the enactment of the PLCAA, the 
Manufacturers moved to dismiss the City's complaint or 
in the alternative  [*429]  for judgment on the pleadings. 
4 The trial court held a hearing on the Manufacturers' 
motion to dismiss. 5 The United States of America 
intervened for the limited purpose of defending the 
constitutionality of the PLCAA and filed a memorandum. 
The trial court denied the Manufacturers' motion to 
dismiss and motion for judgment on the pleadings 
because it found the PLCAA to be unconstitutional. The 

4 The record does not contain a copy of the Manufacturers' 
motion to dismiss or memorandum of law in support thereof.

5 The record does not contain a copy of the transcript from this 
hearing.
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trial court did not specifically address the applicability of 
the PLCAA but implied that the PLCAA was applicable 
to the City's claims.

The dispositive issue is whether the PLCAA bars the 
City's public nuisance claim. As the Indiana Supreme 
Court held in the prior appeal of this case:

Indiana nuisance law is grounded in a statute 
enacted in 1881, and now appearing at Indiana 
Code section 32-30-6-6.  [**16] It reads:

HN4[ ] Whatever is:
(1) injurious to health;
(2) indecent;
(3) offensive to the senses; or
(4) an obstruction to the free use of property;

so as essentially to interfere with the comfortable 
enjoyment of life or property, is a nuisance, and the 
subject of an action.

City of Gary, 801 N.E.2d at 1229.

HN5[ ] When the grant or denial of a motion to dismiss 
turns only on the legal sufficiency of the claims, a 
determination of fact is not required. Stulajter v. Harrah's 
Ind. Corp., 808 N.E.2d 746, 748 (Ind. Ct. App. 2004). 
Where the trial court's judgment depends on the 
interpretation of a statute, the review of that judgment is 
a matter of law. Id. The judgment here turns on the 
interpretation of a statute. Therefore, we apply a de 
novo standard to review the Manufacturers' appeal from 
the trial court's denial of their motion to dismiss. Id.

The City argues that the exception in 15 U.S.C. § 
7903(5)(A)(iii) of the PLCAA applies to its public 
nuisance claim. HN6[ ] This exception provides that a 
qualified civil liability action shall not include:

an action in which a manufacturer or seller of a 
qualified product knowingly violated a State or 
Federal statute applicable to the sale or marketing 
of the product,  [**17] and the violation was a 
proximate cause of the harm for which relief is 
sought, including--

(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to 
make appropriate entry in, any record required 
to be kept under Federal or State law with 
respect to the qualified product, or aided, 
abetted, or conspired with any person in 
making any false or fictitious oral or written 
statement with respect to any fact material to 
the lawfulness of the sale or other disposition 

of a qualified product; or
(II) any case in which the manufacturer or 
seller aided, abetted, or conspired with any 
other person to sell or otherwise dispose of a 
qualified product, knowing, or having 
reasonable cause to believe, that the actual 
buyer of the qualified product was prohibited 
from possessing or receiving a firearm or 
ammunition under subsection (g) or (n) of 
section 922 of Title 18[.]

This exception has been referred to as the "predicate 
exception" because its operation  [*430]  requires an 
underlying or predicate statutory violation. See City of 
New York v. Beretta U.S.A. Corp., 401 F. Supp. 2d 244, 
260-261 (E.D.N.Y. 2005) (referring to 15 U.S.C. § 
7903(5)(A)(iii) as the  [**18] predicate exception).

The City argues that Indiana's public nuisance statute 
has been applied to the sale or marketing of firearms 
because the Indiana Supreme Court applied the public 
nuisance statute to the sales practices of the 
Manufacturers in this case. The Manufacturers argue 
that "applicable" should be construed narrowly and that 
the Indiana nuisance statute is not a statute "applicable 
to the sale or marketing of the product." 6 Thus, this 
case turns on the interpretation of the word "applicable" 
in the predicate exception.

Because this case involves the interpretation of a 
federal law, we will review the United States Supreme 
Court's statutory interpretation law. The Court has held 
that HN7[ ] "[t]he preeminent canon of statutory 

6 The Manufacturers also argue that the predicate exception is 
not applicable because it requires that a manufacturer 
"knowingly violated" a State or Federal statute applicable to 
the sale or marketing of the product and this requirement is 
"wholly inconsistent with public nuisance and negligence 
claims premised on the movement of unspecified firearms into 
the hands of criminals who misuse them after they are lawfully 
sold by these defendants." Manufacturers' Brief at 32. 
However, the Indiana Supreme Court held that the City 
alleged that "all dealer-defendants are alleged to have 
knowingly sold to illegal buyers through intermediaries in 
'straw purchases,'"  [**19] that "the manufacturers know of 
these illegal retail sales of handguns, and know that a small 
percentage of dealers, including the dealer-defendants here, 
account for a large portion of illegally obtained handguns," and 
"manufacturers, distributors, and dealers knowingly participate 
in a distribution system that unnecessarily and sometimes 
even intentionally provides guns to criminals, juveniles, and 
others who may not lawfully purchase them." 801 N.E.2d at 
1228, 1231 (emphasis added).

875 N.E.2d 422, *429; 2007 Ind. App. LEXIS 2381, **14
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interpretation requires us to 'presume that [the] 
legislature says in a statute what it means and means in 
a statute what it says there.'" BedRoc Ltd., LLC v. U.S., 
541 U.S. 176, 183, 124 S. Ct. 1587, 1593 (2004) 
(quoting Connecticut Nat. Bank v. Germain, 503 U.S. 
249, 253-254, 112 S. Ct. 1146, 1149, 117 L. Ed. 2d 391 
(1992)). When the statutory language is plain, the sole 
function of the courts, at least where the disposition 
required by the text is not absurd, is to enforce it 
according to its terms. Arlington Cent. Sch. Dist. Bd. of 
Educ. v. Murphy, 548 U.S. 291, 296, 126 S. Ct. 2455, 
2459, 165 L.E. 2d 526 (2006).  [**20] The first step in 
interpreting a statute is to determine whether the 
language has a plain and unambiguous meaning with 
regard to the particular dispute in the case. Robinson v. 
Shell Oil Co., 519 U.S. 337, 340, 117 S. Ct. 843, 846, 
136 L. Ed. 2d 808 (1997). "The plainness or ambiguity 
of statutory language is determined by reference to the 
language itself, the specific context in which that 
language is used, and the broader context of the statute 
as a whole." Id. at 341, 117 S. Ct. at 846. In the 
absence of a definition of a word in a statute, we 
construe a statutory term in accordance with its ordinary 
or natural meaning. F.D.I.C. v. Meyer, 510 U.S. 471, 
476, 114 S. Ct. 996, 1001, 127 L. Ed. 2d 308 (1994).

Based on the Supreme Court's statutory interpretation 
canons, we first determine the particular dispute at issue 
in this case. We then determine whether the statute is 
ambiguous with regard to the particular dispute. An 
examination of the City's complaint and the Indiana 
Supreme Court's opinion indicates that the City alleged 
violations of Indiana statutes that are specifically 
applicable to the sale or marketing of firearms. The 
City's complaint  [*431]  included the allegation that the 
"Defendants' conduct violates and undermines 
 [**21] the laws, regulations, and public policies of the 
State of Indiana and the federal government, which inter 
alia, restrict who may purchase, own, or carry handguns 
and other firearms, and require specific permitting 
procedures limiting access to deadly weapons." 
Appellant's Appendix at 60. The Indiana Supreme Court 
referred to "Indiana Code sections 35-47-2.5-1 through 
15, dealing with the sale of handguns" and held that 
"[s]ome of the activity alleged in the complaint 
presumably violates those regulatory statutes, either 
directly in the case of the dealers or as knowing 
accomplices in the case of the other defendants." City of 
Gary, 801 N.E.2d at 1234-1235. In summarizing the 
analysis of the City's public nuisance claim, the court 
held:

In sum, the City alleges that all defendants 

intentionally and willingly supply the demand for 
illegal purchase of handguns. The City alleges that 
the dealer-defendants have participated in straw 
purchases and other unlawful retail transactions, 
and that manufacturers and distributors have 
intentionally ignored these unlawful transactions. 
The result is a large number of handguns in the 
hands of persons who present a substantial danger 
to public safety  [**22] in the City of Gary. I.C. §§ 
35-47-2.5-14, -15. Taken as true, these allegations 
are sufficient to allege an unreasonable chain of 
distribution of handguns sufficient to give rise to a 
public nuisance generated by all defendants.

Id. at 1241 (emphasis added). Accordingly, the issue is 
whether Indiana's public nuisance statute, as applied by 
the Indiana Supreme Court to the alleged conduct of the 
Manufacturers, is a statute applicable to the sale or 
marketing of firearms for purposes of the PLCAA. With 
the particular dispute in mind, we address whether the 
predicate exception is ambiguous by examining the 
language of the predicate exception, the context of the 
predicate exception, and the broader context of the 
predicate exception within the PLCAA.

We begin by examining the language of the predicate 
exception itself. HN8[ ] The predicate exception 
provides that a qualified civil liability action shall not 
include  [*432]  "an action in which a manufacturer or 
seller of a qualified product knowingly violated a State or 
Federal statute applicable to the sale or marketing of the 
product . . . ." 15 U.S.C. § 7903(5)(A)(iii). The word 
"applicable" is not defined by the statute but is generally 
defined as "[c]apable  [**23] of being applied." 
AMERICAN HERITAGE DICTIONARY OF THE 
ENGLISH LANGUAGE 63 (1981). We cannot say that 
the word "applicable" in the predicate exception is 
ambiguous. On the face of the language, Indiana's 
public nuisance statute appears applicable to the sale or 
marketing of firearms. See City of New York, 401 
F.Supp.2d at 261-264 (addressing the PLCAA and 
holding that the word "applicable" means "capable of 
being applied").

The Manufacturers argue that "[r]eading the phrase 
'statute applicable to the sale or marketing of the 
[firearm]' in the context of the remaining language of the 
predicate exception, it is clear that the phrase is limited 
to statutes regulating the manner in which a firearm is 
sold or marketed - i.e., statutes specifying when, where, 
how, and to whom a firearm may be sold or marketed." 
Manufacturers' Brief at 30. The Manufacturers argue 
that Indiana's public nuisance statute bears "no 
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resemblance to the firearm-specific regulatory statutes 
set forth in subsections (I) and (II) of § 7903(5)(A)(iii)" 
because they say nothing about firearms or sales or 
marketing. Id. at 32. The predicate exception provides 
that a qualified civil liability action shall not include:

an  [**24] action in which a manufacturer or seller 
of a qualified product knowingly violated a State or 
Federal statute applicable to the sale or marketing 
of the product, and the violation was a proximate 
cause of the harm for which relief is sought, 
including--

(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to 
make appropriate entry in, any record required 
to be kept under Federal or State law with 
respect to the qualified product, or aided, 
abetted, or conspired with any person in 
making any false or fictitious oral or written 
statement with respect to any fact material to 
the lawfulness of the sale or other disposition 
of a qualified product; or
(II) any case in which the manufacturer or 
seller aided, abetted, or conspired with any 
other person to sell or otherwise dispose of a 
qualified product, knowing, or having 
reasonable cause to believe, that the actual 
buyer of the qualified product was prohibited 
from possessing or receiving a firearm or 
ammunition under subsection (g) or (n) of 
section 922 of Title 18[.]

15 U.S.C. § 7903(5)(A)(iii).

The City argues that "[b]oth subparts [in the predicate 
exception] state that gun manufacturers' conduct 
 [**25] falls within the predicate exception if they aid, 
abet, or conspire with anyone undertaking certain 
conduct," and "[n]either the aiding-and-abetting statute[, 
18 U.S.C. § 2(a),] nor the conspiracy statute[, 18 U.S.C. 
§ 371] . . . [say] anything about guns." Appellee's Brief 
at 23. The City also argues that if the subparts of the 
predicate exception expressly include violations of 
general laws, the subparts cannot be read to bar this 
case. The Manufacturers' counter that "[a]iding-and-
abetting and conspiracy liability never occurs in a 
vacuum, but only as a function of aiding-and-abetting or 
conspiring in some direct violation of the law." 
Manufacturers' Reply Brief at 20. The Manufacturers 
also argue that "[u]nder § 7903(5)(A)(iii), aiding and 
abetting and conspiracy liability only arises based upon 
an underlying violation of a statute directly applicable to 
the sale or marketing of the firearm." Id.

Even assuming that the PLCAA requires an underlying 
violation of a statute facially applicable to the sale or 
marketing of a firearm, we cannot say that the City did 
not make such allegations. We note that the Indiana 
Supreme Court held that HN9[ ] unlawful conduct was 
not a requirement of a public  [**26] nuisance claim and 
that "generally, gun regulatory laws leave room for the 
defendants to be in compliance with those regulations 
while still acting unreasonably and creating a public 
nuisance." City of Gary, 801 N.E.2d at 1232-1233, 1235. 
However, the Indiana Supreme Court referred to 
"Indiana Code sections 35-47-2.5-1 through 15 , dealing 
with the sale of handguns" and held that "[s]ome of the 
activity alleged in the complaint presumably violates 
those regulatory statutes, either directly in the case of 
the dealers or as knowing accomplices in the case of 
the other defendants." Id. at 1234-1235. The court also 
noted that the City alleged that the Manufacturers "are 
on notice of the concentration of illegal handgun sales in 
a small percentage of dealers, and the ability to control 
distribution through these dealers, but continue to 
facilitate unlawful sales by failing to curtail supply." Id. at 
1235 (emphasis added). Thus, even assuming that the 
PLCAA requires an underlying violation of a statute 
directly applicable to the sale or marketing of a firearm, 
the City alleged such violations  [*433]  in their 
complaint. 7 We conclude that the specific context does 
not create an ambiguous meaning  [**27] of the 
predicate exception with regard to the particular dispute 
in this case.

The Manufacturers argue that the broader context of the 
PLCAA supports the conclusion that the City's claims do 
not fit within the predicate exception. The Manufacturers 
argue that the City's complaint "is precisely the type of 
lawsuit Congress described in § 7901(a)(3), 8 precisely 

7 The Manufacturers rely on Ileto v. Glock, Inc., 421 F.Supp.2d 
1274 (C.D. Cal. 2006). In Ileto, several plaintiffs representing 
victims in a shooting argued that manufacturers of firearms 
violated California's public nuisance statute, which, they 
alleged, applied to the sale or marketing of firearms. 421 
F.Supp.2d at 1282, 1284. The court held that "[i]f Plaintiffs 
were to succeed in this action, the result would be that 
Defendants would have to change their behavior to avoid 
further liability in California, even if they did not violate any 
State or Federal laws specifically governing the sale or 
marketing of firearms." Id. at 1291. Here, unlike in Ileto, the 
City alleged activity on the part of the Manufacturers that 
facilitates unlawful sales and violates regulatory statutes.

8 15 U.S.C. § 7901(a)(3) provides that HN10[ ] "[l]awsuits 
 [**29] have been commenced against manufacturers, 
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the type of liability that Congress disapproved in 
 [**28] § 7901(a)(5) 9 and § 7901(a)(6), 10 and precisely 
the type of lawsuit that Congress declared it was 
prohibiting in the first stated purpose of the PLCÀA, § 
7901(b)(1)." 11 Manufacturers' Brief at 34. The 
Manufacturers also point out that "[a]s its title suggests . 
. . the [PLCAA] was designed to protect manufacturers 
and dealers engaged in 'lawful commerce in arms' from 
lawsuits seeking to hold them liable for the criminal 
misuse of their products by others." Id. at 32 (footnote 
omitted). However, the City alleges that the 
Manufacturers engaged in unlawful conduct. Based on 
the City's allegations, we cannot say that the 
Manufacturers are engaged in the "lawful design, 
manufacture, marketing, distribution, importation, or sale 
to the public of firearms or ammunition products," 15 
U.S.C. § 7901(a)(5) (emphasis added), or that the harm 

distributors, dealers, and importers of firearms that operate as 
designed and intended, which seek money damages and 
other relief for the harm caused by the misuse of firearms by 
third parties, including criminals."

9 15 U.S.C. § 7901(a)(5) provides:

HN11[ ] Businesses in the United States that are 
engaged in interstate and foreign commerce through the 
lawful design, manufacture, marketing, distribution, 
importation, or sale to the public of firearms or 
ammunition products that have been shipped or 
transported in interstate or foreign commerce are not, 
and should not, be liable for the harm caused by those 
who criminally or unlawfully misuse firearm products or 
ammunition products that function as designed and 
intended.

10 15 U.S.C. § 7901(a)(6) provides:

HN12[ ] The possibility of imposing liability on an entire 
industry for harm that is solely caused by others is an 
abuse of the legal system, erodes public confidence in 
our Nation's laws, threatens the diminution of a basic 
constitutional right and civil liberty, invites the 
disassembly and destabilization of other industries and 
economic sectors lawfully competing in the free 
enterprise system of the United  [**30] States, and 
constitutes an unreasonable burden on interstate and 
foreign commerce of the United States.

11 HN13[ ] 15 U.S.C. § 7901(b)(1) provides that one of the 
purposes of the PLCAA is "[t]o prohibit causes of action 
against manufacturers, distributors, dealers, and importers of 
firearms or ammunition products, and their trade associations, 
for the harm solely caused by the criminal or unlawful misuse 
of firearm products or ammunition products by others when 
the product functioned as designed and intended."

"is solely caused by others." 15 U.S.C. § 7901(a)(6).

We also note that Congress made the following findings 
in the PLCAA:

HN14[ ]  [*434]  (7) The liability actions 
commenced or contemplated by the Federal 
Government, States, municipalities, and private 
interest groups and others are based on theories 
without foundation in hundreds of years of the 
common law and jurisprudence of the United States 
and do not represent a bona fide expansion of the 
common law. The possible sustaining of these 
actions by a maverick judicial officer or petit jury 
would expand civil liability in a manner never 
contemplated by the framers of the Constitution, by 
Congress, or by the legislatures of the several 
States. Such an expansion of liability would 
constitute a deprivation of  [**31] the rights, 
privileges, and immunities guaranteed to a citizen 
of the United States under the Fourteenth 
Amendment to the United States Constitution.

HN15[ ] (8) The liability actions commenced or 
contemplated by the Federal Government, States, 
municipalities, private interest groups and others 
attempt to use the judicial branch to circumvent the 
Legislative branch of government to regulate 
interstate and foreign commerce through judgments 
and judicial decrees thereby threatening the 
Separation of Powers doctrine and weakening and 
undermining important principles of federalism, 
State sovereignty and comity between the sister 
States.

15 U.S.C. § 7901(a)(7) and (8). Indiana's public 
nuisance statute was a legislative enactment, which the 
Indiana Supreme Court interpreted as applying to the 
City's claim. Thus, we conclude that the City's claim is 
not an attempt to expand the common law and that it is 
not an attempt to circumvent the legislative branch of 
government. See City of New York, 401 F.Supp.2d at 
266 (holding that HN16[ ] the law is not only the 
language that the legislature adopts, but what the courts 
construe to be its meaning in individual cases).

Based on the language of the predicate exception, 
 [**32] the specific context of the predicate exception, 
and the broader context of the PLCAA, we conclude that 
the predicate exception is unambiguous. 12 Because the 

12 Because we conclude that the PLCAA is unambiguous, we 
need not address canons of statutory interpretation. 12 See 

875 N.E.2d 422, *433; 2007 Ind. App. LEXIS 2381, **29
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City's complaint and the Indiana Supreme Court's 
opinion indicate that the City alleged that the 
Manufacturers "violated a State or Federal statute 
applicable to the sale or marketing of the product," we 
conclude that the City's action falls under the predicate 
exception and is not barred by the PLCAA. 13 Because 
we conclude  [*435]  that the predicate exception 
applies and that the PLCAA does not bar the City's 
claims, we need not address the remaining issues.

For the foregoing reasons, we affirm the trial court's 
denial of the Manufacturers' motion to dismiss or, in the 
alternative, motion for judgment on the pleadings in the 
action brought by the City.

Affirmed.

RILEY, J. and FRIEDLANDER, J. concur

U.S. v. Turkette, 452 U.S. 576, 581, 101 S. Ct. 2524, 2528, 69 
L.E.2d 246 (1981) ("The rule of ejusdem generis . . . comes 
into play only when there is some uncertainty as to the 
meaning of a particular clause in a statute."); Harrison v. PPG 
Indus., Inc., 446 U.S. 578, 578-579, 100 S. Ct. 1889, 1891, 64 
L. Ed. 2d 525 (1980) (holding that the principle of statutory 
construction of ejusdem generis is only an instrumentality for 
ascertaining the correct meaning of words when there is 
uncertainty);  [**33] NORMAN J. SINGER, STATUTES AND 
STATUTORY CONSTRUCTION, § 47:18 (6th ed. 2000) ("It is 
generally held that the rule of ejusdem generis is merely a rule 
of construction and is only applicable where legislative intent 
or language expressing that intent is unclear.").

13 The Manufacturers and the City both point to legislative 
history supporting their positions. We acknowledge that 
Senator Graham, one of the PLCAA's sponsors, stated, "Yet 
another example are the suits pending against members of the 
firearms industry by cities like Gary, IN and Cleveland, OH 
even though the States of Indiana and Ohio have themselves 
passed State laws similar in purpose and intent to S. 397." 151 
Cong. Rec. S9374-01, S9394. Even assuming that we 
examine legislative history, we cannot say that Senator 
Graham's mention of this case is dispositive. "Legislative 
debates are expressive of the views and motives of individual 
members, and hence may not be resorted to, in ascertaining 
the meaning and purpose of the lawmaking body, and . . . it is 
impossible to determine with certainty what construction was 
put upon an act by the members of the legislative body that 
passed it by resorting to the speeches of individual 
 [**34] members thereof. Those who did not speak may not 
have agreed with those who did; and those who spoke might 
differ from each other . . . ." NORMAN J. SINGER, STATUTES 
AND STATUTORY CONSTRUCTION, § 48:13 (6th ed. 2000) 
(internal citations and quotations omitted).

End of Document

875 N.E.2d 422, *434; 2007 Ind. App. LEXIS 2381, **32
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Williams v. Beemiller, Inc.
Supreme Court of New York, Appellate Division, Fourth Department

October 5, 2012, Decided; October 5, 2012, Entered

938 CA 11-02092

Reporter
100 A.D.3d 143 *; 952 N.Y.S.2d 333 **; 2012 N.Y. App. Div. LEXIS 6683 ***; 2012 NY Slip Op 6695 ****; 2012 WL 4748703

 [****1]  Daniel Williams et al., Appellants, v Beemiller, 
Inc., Doing Business as Hi-Point, et al., Respondents, et 
al., Defendants, and United States of America, 
Intervenor-Respondent. (APPEAL NO. 1.)

Subsequent History: Subsequent appeal at, Appeal 
dismissed by Williams v. Beemiller, Inc., 100 A.D.3d 
155, 951 N.Y.S.2d 444, 2012 N.Y. App. Div. LEXIS 
6684 (N.Y. App. Div. 4th Dep't, Oct. 5, 2012)

Reargument granted by, in part, Amended by Williams 
v. Beemiller, Inc., 103 A.D.3d 1191, 962 N.Y.S.2d 834, 
2013 N.Y. App. Div. LEXIS 672 (N.Y. App. Div. 4th 
Dep't, Feb. 1, 2013)

Leave to appeal denied by Williams v. Beemiller, Inc., 
103 A.D.3d 1190, 959 N.Y.S.2d 85, 2013 N.Y. App. Div. 
LEXIS 636 (N.Y. App. Div. 4th Dep't, Feb. 1, 2013)

Motion granted by, in part, Motion denied by, in part 
Williams v. Beemiller, Inc., 42 Misc. 3d 438, 975 
N.Y.S.2d 647, 2013 N.Y. Misc. LEXIS 5417 (Nov. 25, 
2013)

Decision reached on appeal by Williams v. Beemiller, 
Inc., 159 A.D.3d 148, 72 N.Y.S.3d 276, 2018 N.Y. App. 
Div. LEXIS 1008, 2018 NY Slip Op 939 (Feb. 9, 2018)

Prior History: Appeal from an order of the Supreme 
Court, Erie County (Frederick J. Marshall, J.), entered 
May 18, 2011. The order granted the motions of 
defendants Beemiller, Inc., doing business as Hi-Point, 
Charles Brown and MKS Supply, Inc. to dismiss the first 
amended complaint.

Williams v. Beemiller, Inc., 2011 N.Y. Misc. LEXIS 7395 
(N.Y. Sup. Ct., Apr. 25, 2011)

Core Terms

gun, handguns, firearms, purchaser, trafficking, shoot, 
straw, dealer, licensed, personal jurisdiction, gun used, 
manufacturer, alleges, substantial revenue, cause of 
action, distributed, discovery, supplied, derives, selling, 
civil liability, inter alia, defendants', consumed, resident, 
seller, sales, ring, ATF

Case Summary

Procedural Posture
Plaintiffs, student and father, appealed orders by the 
Erie County Supreme Court (New York) that granted 
motions filed by defendants, manufacturer, licensee, 
and distributor, to dismiss and thereafter denied their 
motion to renew and reargue in their action for 
negligence and violation of federal, state, and local 
laws.

Overview

The student was shot in the abdomen by defendant 
shooter, who apparently misidentified him as a rival 
gang member. The plaintiffs alleged that the 
manufacturer and the distributor supplied handguns to 
the licensee even though they knew or should have 
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known that he was distributing those guns to unlawful 
purchasers for trafficking into the criminal market. The 
appellate court found, inter alia, that the matter fell 
within the general definition of a "qualified civil liability 
action" in 15 U.S.C.S. § 7903(5)(A). In addition, the 
plaintiffs sufficiently alleged that defendants knowingly 
violated various federal and state statutes applicable to 
the sale or marketing of firearms within the meaning of 
the predicate exception in § 7903(5)(A)(iii). Although the 
complaint did not specify the statutes allegedly violated, 
it sufficiently alleged facts supporting a finding that the 
defendants knowingly violated federal gun laws. 
Accordingly, as the action was not precluded by 15 
U.S.C.S. § 7903(5)(A)(iii), the court erred in dismissing 
the complaint.

Outcome
The orders were unanimously reversed, the motions 
were denied, and the complaint was reinstated.

LexisNexis® Headnotes

Civil Procedure > Appeals > Reviewability of Lower 
Court Decisions > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > Motions to Reargue

HN1[ ]  Appeals, Reviewability of Lower Court 
Decisions

No appeal lies from an order denying a motion for leave 
to reargue.

Torts > Products Liability > General Overview

HN2[ ]  Torts, Products Liability

The Protection of Lawful Commerce in Arms Act 
(PLCAA), 15 U.S.C.S. §§ 7901-7903, which went into 

effect on October 26, 2005, generally shields 
manufacturers and sellers of firearms from liability for 
harm caused by the criminal or unlawful misuse of their 
non-defective products, i.e., products that functioned as 
designed and intended. 15 U.S.C.S. §§ 7901(b)(1), 
7903(5)(A). To that end, the Act prohibits the institution 
of a qualified civil liability action in any state or federal 
court, 15 U.S.C.S. § 7902(a), and mandates that any 
such action pending on the effective date of the PLCAA 
shall be immediately dismissed. 15 U.S.C.S. § 7902(b).

Torts > Products Liability > General Overview

HN3[ ]  Torts, Products Liability

Under the Protection of Lawful Commerce in Arms Act, 
15 U.S.C.S. §§ 7901-7903, a "qualified civil liability 
action" is defined as a civil action brought by any person 
against a manufacturer or seller of a qualified product 
for damages or other relief resulting from the criminal or 
unlawful misuse of a qualified product by the person or 
a third party. 15 U.S.C.S. § 7903(5)(A). A "qualified 
product" includes a firearm shipped or transported in 
interstate or foreign commerce. 15 U.S.C.S. § 7903(4).

Evidence > Burdens of Proof > Allocation

Torts > Products Liability > General Overview

HN4[ ]  Burdens of Proof, Allocation

Under the Protection of Lawful Commerce in Arms Act, 
15 U.S.C.S. §§ 7901-7903, a "qualified civil liability 
action" does not include an action in which a 
manufacturer or seller of a qualified product knowingly 
violated a state or federal statute applicable to the sale 
or marketing of the product, and the violation was a 
proximate cause of the harm for which relief is sought. 
15 U.S.C.S. § 7903(5)(A)(iii). That exception is often 
referred to as the "predicate exception," because a 
plaintiff not only must present a cognizable claim, but he 
or she also must allege a knowing violation of a 
predicate statute, i.e., a state or federal statute 
applicable to the sale or marketing of firearms.

Torts > Products Liability > General Overview

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment
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Torts > ... > Proof > Violations of Law > Statutes

HN5[ ]  Torts, Products Liability

The Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. §§ 7901-7903, contains an exception for 
claims against a seller of firearms for negligent 
entrustment or negligence per se. 15 U.S.C.S. § 
7903(5)(A)(ii).

Civil 
Procedure > ... > Pleadings > Complaints > General 
Overview

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

HN6[ ]  Pleadings, Complaints

When reviewing a motion to dismiss pursuant to CPLR 
3211, courts must accept as true the facts as alleged in 
the complaint and submissions in opposition to the 
motion, accord the plaintiffs the benefit of every possible 
favorable inference, and determine only whether the 
facts as alleged fit within any cognizable legal theory.

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

HN7[ ]  Complaints, Requirements for Complaint

Cases arising under the General Municipal Law do not 
stand for the general proposition that a plaintiff must 
always specify a statute in order to state a statutory 
cause of action.

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Bills of Particulars

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

HN8[ ]  Defenses, Demurrers & Objections, Bills of 
Particulars

Defendants' remedy for an alleged defect in a complaint 
is to serve a demand for a bill of particulars, not to move 
for dismissal of the complaint. CPLR 3041, 3043.

Governments > Local Governments > General 
Overview

HN9[ ]  Governments, Local Governments

The Gun Control Act of 1968, 18 U.S.C.S. § 921 et seq., 
requires licensed firearms dealers to keep records 
containing information about the identity of individuals 
who purchase firearms. 18 U.S.C.S. § 923(g). At a 
minimum, the records must contain the name, age, and 
place of residence of any person who purchases a 
firearm from a licensed dealer. 18 U.S.C.S. § 922(b)(5).

Governments > Local Governments > General 
Overview

HN10[ ]  Governments, Local Governments

The information required by 18 U.S.C.S. § 922 is 
information about the identity of the actual buyer, who 
supplies the money and intends to possess a firearm, as 
opposed to that individual's straw purchaser or agent. 
To that end, Bureau of Alcohol, Tobacco, Firearms, and 
Explosives Form 4473, which must be completed when 
a licensed dealer transfers a firearm to anyone other 
than another licensee, 27 C.F.R. § 478.124 (a), 
specifically asks the purchaser whether he or she is the 
actual transferee/buyer of the firearm(s) listed on the 
form.

Criminal Law & Procedure > Accessories > Aiding & 
Abetting

Criminal Law & Procedure > ... > Firearms 
Licenses > Businesses > Sales

HN11[ ]  Accessories, Aiding & Abetting

A weapons dealer violates the Gun Control Act of 1968, 
18 U.S.C.S. § 921 et seq., if the dealer transfers a 
firearm based upon information in Bureau of Alcohol, 
Tobacco, Firearms, and Explosives Form 4473 that he 
or she knows or has reason to believe is false. 18 
U.S.C.S. § 922(m). Further, a licensed dealer may be 
criminally liable for aiding and abetting a gun 
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purchaser's making of false statements or 
representations in the dealer's firearms transfer records. 
18 U.S.C.S. § 2(a).

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > General 
Overview

Evidence > Burdens of Proof > Allocation

HN12[ ]  In Rem & Personal Jurisdiction, In 
Personam Actions

Parties seeking to assert personal jurisdiction bear the 
burden of proof on that issue.

Civil 
Procedure > ... > Pleadings > Complaints > General 
Overview

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > General 
Overview

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

HN13[ ]  Pleadings, Complaints

In opposing a motion to dismiss pursuant to CPLR 
3211(a)(8) on the ground that discovery on the issue of 
personal jurisdiction is necessary, plaintiffs need not 
make a prima facie showing of jurisdiction, but instead 
must only set forth a sufficient start, and show their 
position not to be frivolous.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > General 
Overview

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

HN14[ ]  In Rem & Personal Jurisdiction, In 
Personam Actions

Plaintiffs need only demonstrate that facts may exist to 
exercise personal jurisdiction over a defendant.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > General 
Overview

HN15[ ]  In Rem & Personal Jurisdiction, In 
Personam Actions

CPLR 302(a)(3) provides that a court may exercise 
personal jurisdiction over a non-domiciliary who 
commits a tortious act without the state causing injury to 
person or property within the state if he or she derives 
substantial revenue from goods used or consumed in 
the state, or expects or should reasonably expect the 
act to have consequences in the state and derives 
substantial revenue from interstate or international 
commerce.

Headnotes/Summary

Headnotes

Products Liability — Misuse of Product — Firearms 
— Protection of Lawful Commerce in Arms Act — 
Predicate Exception

1. The Protection of Lawful Commerce in Arms Act 
(PLCAA) (15 USC § 7901 et seq.) did not preclude an 
action to recover damages for injuries sustained when 
plaintiff student was shot by a gang member, inasmuch 
as plaintiffs sufficiently alleged that defendants, the 
manufacturer, distributor, and dealer of the subject gun, 
knowingly violated various federal and state statutes 
applicable to the sale or marketing of firearms within the 
meaning of the PLCAA's predicate exception (15 USC § 
7903 [5] [A] [iii]). While the PLCAA generally shields 
manufacturers and sellers of firearms from liability for 
harm caused by the criminal or unlawful misuse of their 
non-defective products (see 15 USC §§ 7901 [b] [1]; 
7903 [5] [A]), a "qualified civil liability action" prohibited 
under the PLCAA does not include "an action in which a 
manufacturer or seller of a qualified product knowingly 
violated a State or Federal statute applicable to the sale 
or marketing of the product, and the violation was a 
proximate cause of the harm for which relief is sought" 
(15 USC § 7903 [5] [A] [iii]). Although the complaint did 
not specify the statutes allegedly violated, it sufficiently 
alleged facts supporting a finding that defendants 
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knowingly violated federal gun laws. Plaintiffs alleged 
that, on at least four occasions, the dealer sold guns to 
a convicted felon who was prohibited from purchasing 
firearms (see 18 USC § 922 [d] [1]), via illegal straw 
purchases, and that one of those straw purchases 
included the gun used to shoot plaintiff. With respect to 
the manufacturer and distributor, the complaint 
sufficiently alleged that they were accomplices to the 
dealer's statutory violations in that they supplied guns to 
the dealer even though they knew or should have 
known that he was distributing those guns to unlawful 
purchasers for trafficking in the criminal market.

Courts — Jurisdiction — Long-Arm Jurisdiction — 
Discovery 

2. In an action seeking damages for injuries sustained in 
a shooting, in which plaintiffs alleged that defendant 
firearms dealer unlawfully sold the subject gun in Ohio 
to a New York resident via a straw purchase and that 
the gun was later used to shoot and injure plaintiff in 
New York, the court erred in dismissing the action 
against the dealer for lack of personal jurisdiction. The 
complaint sufficiently alleged under CPLR 302 (a) (3) 
that defendant committed a tortious act outside New 
York that caused injury to a person inside New York and 
expected or reasonably should have expected that his 
sale of guns to a gun trafficking ring would have 
consequences in New York; plaintiffs were otherwise 
entitled to discovery on that issue. In opposing a motion 
to dismiss pursuant to CPLR 3211 (a) (8) on the ground 
that discovery on the issue of personal jurisdiction is 
necessary, plaintiffs need not make a prima facie 
showing of jurisdiction, but instead must only set forth a 
"sufficient start," and show their position not to be 
frivolous. Although plaintiffs' allegations that the dealer 
garnered significant revenue from gun sales to a New 
York resident did not establish that he "derive[d] 
substantial revenue from goods used or consumed" in 
New York (CPLR 302 [a] [3] [i]), plaintiffs made the 
requisite sufficient start by alleging that the purchaser 
operated a gun trafficking ring in New York, and that the 
dealer supplied over 140 guns to the purchaser and his 
associates, including the gun used to shoot plaintiff, 
within a period of months. Thus, plaintiffs were entitled 
to discovery to determine how many of the guns the 
dealer sold to the purchaser were trafficked into New 
York and whether that amount was sufficient to 
conclude that the dealer derived substantial revenue 
from guns used or consumed in New York. Further, 
jurisdictional discovery was necessary to determine the 
nature of the dealer's relationship with defendant 
distributor. If the distributor and dealer were a single 

enterprise or shared an agency relationship, as plaintiffs 
alleged, then the admittedly interstate character of the 
distributor could render the dealer amenable to 
jurisdiction in New York.

Counsel:  [***1] Connors &Vilardo, LLP, Buffalo (James 
W. Grable, Jr. and Eric M. Soehnlein of counsel), and 
Brady Center to Prevent Gun Violence, Washington, 
D.C. (Jonathan E. Lowy, of the Washington, D.C. bar, 
admitted pro hac vice, of counsel), for plaintiffs-
appellants. 

Renzulli Law Firm, LLP, White Plains (Scott C. Allan of 
counsel), for defendant-respondent Beemiller, Inc., 
Doing Business as Hi-Point. 

Scott L. Braum &Associates, Ltd., Dayton, Ohio (Scott 
L. Braum, of the Ohio bar, admitted pro hac vice, of 
counsel), and Damon Morey LLP, Buffalo (Hedwig M. 
Auletta of counsel), for defendant-respondent Charles 
Brown. 

Pisciotti, Malsch &Buckley, P.C., White Plains (Jeffrey 
M. Malsch of counsel), for defendant-respondent MKS 
Supply, Inc. 

William J. Hochul, Jr., United States Attorney, 
Washington, D.C. (Benjamin S. Kingsley of counsel), for 
intervenor-respondent. 

Judges: PRESENT: CENTRA, J.P., PERADOTTO, 
CARNI, LINDLEY AND SCONIERS, JJ. CENTRA, J.P., 
CARNI, LINDLEY AND SCONIERS, JJ., CONCUR.

Opinion
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 [*145]  [**335] Peradotto, J. 

Plaintiffs commenced this action seeking damages for 
injuries sustained  [***2] by Daniel Williams (plaintiff) in 
an August 2003 shooting in the City of Buffalo. Plaintiff, 
a high school student, was shot in the abdomen [**336]  
by defendant Cornell [****2]  Caldwell, who apparently 
misidentified plaintiff as a rival gang member. The gun 
used to shoot plaintiff was identified as a Hi-Point 9mm 
semiautomatic pistol manufactured by defendant 
Beemiller, Inc., doing business as Hi-Point (Beemiller), 
an Ohio corporation and a federally licensed firearms 
manufacturer. Beemiller sold the gun to defendant MKS 
Supply, Inc. (MKS), an Ohio corporation and a federally 
licensed wholesale distributor of firearms. MKS then 
sold the gun to defendant Charles Brown, a federal 
firearms licensee in Ohio. In October 2000, Brown sold 
87 handguns, including the gun at issue, to defendants 
Kimberly Upshaw and James Nigel Bostic at a gun 
show in Ohio. Plaintiffs allege that Bostic, a Buffalo 
resident, was engaged in a trafficking scheme whereby 
 [***3] he traveled to Ohio, a state with comparatively 
less stringent gun control laws than New York, and used 
"straw purchasers" to obtain large numbers of 
handguns. Bostic then supplied those guns, including 
the gun used to shoot plaintiff, to the criminal market in 
New York.

In the first amended complaint (hereafter, complaint), 
plaintiffs allege, inter alia, that Beemiller, MKS, and 
Brown (collectively, defendants) "negligently distributed 
and sold the Hi-Point handgun in a manner that caused 
it to be obtained by Caldwell, an illegal and malicious 
gun user and possessor, and then to be used to shoot 
[plaintiff]." According to plaintiffs, Beemiller and MKS 
intentionally supplied handguns to irresponsible [*146]  
dealers, including Brown, because they profited from 
sales to the criminal gun market. Brown, in turn, sold 
numerous handguns, including the subject gun, to 
Bostic and Upshaw, even though he knew or should 
have known that they "intended to sell these multiple 
guns on the criminal handgun market, to supply 
prohibited persons and criminals such as Caldwell with 
handguns." The complaint contains six causes of action. 
The first five causes of action allege that defendants (1) 
negligently distributed  [***4] and sold the gun at issue 
to individuals they knew or should have known were in 
the business of illegally distributing handguns; (2) 
negligently entrusted the gun to individuals they knew or 
should have known would create an unreasonable risk 
of physical injury to others; (3) committed negligence 
per se by violating various federal and state gun laws; 
(4) created a public nuisance by distributing a large 

number of guns into the illegal gun market and selling 
them to that market; and (5) intentionally violated 
federal, state, and local legislative enactments. The 
sixth cause of action is derivative in nature.

In lieu of answering the complaint, defendants each 
moved to dismiss the complaint pursuant to the 
Protection of Lawful Commerce in Arms Act (PLCAA or 
Act) (15 USC §§ 7901-7903, as added by Pub L 109-92, 
119 US Stat 2095). Plaintiffs opposed the motions, 
contending, inter alia, that the PLCAA was inapplicable 
or, in the alternative, that the statute was 
unconstitutional. In appeal No. 1, plaintiffs appeal from 
an order granting defendants' motions and dismissing 
the complaint against them. In appeal No. 2, plaintiffs 
appeal from an order denying their motion for leave to 
renew  [***5] and reargue their opposition to defendants' 
motions to dismiss. 

I 

We conclude at the outset with respect to appeal No. 2 
that the appeal from the order therein must be 
dismissed. In support of that part of the motion seeking 
leave to renew, plaintiffs failed to offer new facts that 
were unavailable at the time of their prior motion (see 
Hill v Milan, 89 AD3d 1458, 1458, 932 NYS2d 411 
[2011]). Thus, plaintiffs' motion was actually 
only [**337]  one seeking leave to reargue, and HN1[ ] 
no appeal lies from an order denying a motion for leave 
to reargue (see id.;Empire Ins. Co. v Food City, 167 
AD2d 983, 984, 562 NYS2d 5 [1990])

 [*147] II 

 [****3] [1] With respect to appeal No. 1, we agree with 
plaintiffs that Supreme Court erred in dismissing the 
complaint pursuant to the PLCAA. HN2[ ] The PLCAA, 
which went into effect on October 26, 2005, generally 
shields manufacturers and sellers of firearms from 
liability for harm caused by the criminal or unlawful 
misuse of their non-defective products, i.e., products 
that functioned as designed and intended (see 15 USC 
§§ 7901 [b] [1]; 7903 [5] [A]; Ileto v Glock, Inc., 565 F3d 
1126, 1129 [2009], cert denied 560 US --, 130 S Ct 
3320, 176 L Ed 2d 1219 [2010]). To that end, the Act 
prohibits the institution of a "qualified civil liability action" 
in any state or  [***6] federal court (§ 7902 [a]), and 
mandates that any such action pending on the effective 
date of the PLCAA "shall be immediately dismissed" (§ 
7902 [b]; see Ileto, 421 F Supp 2d 1274, 1284 [2006], 
affd 565 F3d 1126 [2009], cert denied 560 US --, 130 S 
Ct 3320, 176 L Ed 2d 1219 [2010];City of New York v 
Beretta U.S.A. Corp., 524 F3d 384, 389 [2008], cert 
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denied 556 US 1104, 129 S Ct 1579, 173 L Ed 2d 675 
[2009];Estate of Charlot v Bushmaster Firearms, Inc., 
628 F Supp 2d 174, 180 [2009]). HN3[ ] A "qualified 
civil liability action" is defined, in relevant part, as "a civil 
action . . . brought by any person against a 
manufacturer or seller of a qualified product . . . for 
damages . . . or other relief[ ] resulting from the criminal 
or unlawful misuse of a qualified product by the person 
or a third party" (§ 7903 [5] [A]). A "qualified product" 
includes "a firearm . . . shipped or transported in 
interstate or foreign commerce" (§ 7903 [4]). 

Here, it is undisputed that this matter falls within the 
PLCAA's general definition of a "qualified civil liability 
action" (15 USC § 7903 [5] [A]). The present suit is a 
"civil action" brought by a "person" (plaintiffs) against a 
"manufacturer" (Beemiller) or "seller" (MKS/Brown) of a 
"qualified product" (the handgun) seeking "damages 
 [***7] . . . or other relief" resulting from the "criminal . . . 
misuse of [the handgun] by . . . a third party" (Caldwell) 
(id.; see Ileto, 565 F3d at 1131-1132;Ryan v Hughes-
Ortiz, 81 Mass App Ct 90, 98, 959 NE2d 1000, 1007 
[2012]). The question thus becomes whether any of the 
statute's six exceptions to the definition of "qualified civil 
liability action" apply to this action (see § 7903 [5] [A] [i] - 
[vi]; Ileto, 421 F Supp 2d at 1283-1284; Ryan, 81 Mass 
App Ct at 98, 959 NE2d at 1007). 

Of particular relevance here, HN4[ ] a "qualified civil 
liability action" does not include "an action in which a 
manufacturer or seller of a qualified product knowingly 
violated a State or Federal statute applicable to the sale 
or marketing of the product, [*148]  and the violation 
was a proximate cause of the harm for which relief is 
sought" (15 USC § 7903 [5] [A] [iii] [emphasis added]). 
That exception is often referred to as the " 'predicate 
exception,' because a plaintiff not only must present a 
cognizable claim, [but] he or she also must allege a 
knowing violation of a 'predicate statute,' " i.e., a state or 
federal statute applicable to the sale or marketing of 
firearms (Ileto, 565 F3d at 1132; see District of 
Columbia v Beretta U.S.A. Corp., 940 A2d 163, 168 
[2008],  [***8] cert denied 556 US 1104, 129 S Ct 1579, 
173 L Ed 2d 675 [2009]; Smith & Wesson Corp. v City of 
Gary, 875 NE2d 422, 429-430 [Ind Ct App 2007]). HN5[

] The PLCAA also contains an exception for claims 
against a seller of firearms for negligent entrustment or 
negligence per se (§ 7903 [5] [A] [ii]; see Ileto, 565 F3d 
at 1136 n 6). 

 [**338] It is well established that, 

HN6[ ] "[w]hen reviewing 'a motion to dismiss 

pursuant to CPLR 3211, we must accept as true the 
facts as alleged in the complaint and submissions 
in opposition to the motion, accord plaintiffs the 
benefit of every possible favorable inference and 
determine only whether the facts as alleged fit 
within any cognizable legal theory' " (10 Ellicott Sq. 
Ct. Corp. v Violet Realty, Inc., 81 AD3d 1366, 1367, 
916 NYS2d 705 [2011], lv denied 17 NY3d 704, 
952 NE2d 1090, 929 NYS2d 95 [2011], 
quotingSokoloff v Harriman Estates Dev. Corp., 96 
NY2d 409, 414, 754 NE2d 184, 729 NYS2d 425 
[2001]; see Leon v Martinez, 84 NY2d 83, 87-88, 
638 NE2d 511, 614 NYS2d 972 [1994]). 

Applying that standard, we agree with plaintiffs that the 
court erred in dismissing the complaint inasmuch as 
they sufficiently alleged that defendants knowingly 
violated various federal and state statutes applicable to 
the sale or marketing of firearms within the meaning of 
the PLCAA's predicate exception (see 15 USC § 7903 
[5] [A] [iii]; City of New York v A-1 Jewelry & Pawn, Inc., 
247 FRD 296, 351 [2007]). 

The  [***9] complaint alleges, inter alia, that defendants 
"violated federal, state, and local [****4]  statutes, 
regulations, and ordinances by engaging in illegal gun 
trafficking and illegally selling the Hi-Point handgun." 
With respect to Brown specifically, the complaint alleges 
that he 

"violated federal, state, and local statutes, 
regulations, and ordinances[ ] by selling firearms 
with a federal firearms license registered to his 
home address, by selling firearms with a federal 
firearms  [*149]  license solely at gun shows, and 
by selling firearms to Upshaw, who was purchasing 
firearms on Bostic's behalf, when Brown knew or 
had reasonable cause to believe that Bostic was 
ineligible to purchase a weapon." 

Initially, we reject defendants' contention that the 
complaint was properly dismissed because plaintiffs 
failed to identify the federal statutes that defendants 
allegedly violated. Defendants rely on cases involving 
the specific pleading requirements imposed in actions 
pursuant to General Municipal Law § 205-e (see 
Mackay v Misrok, 215 AD2d 734, 735, 627 NYS2d 430 
[1995]; Maisch v City of New York, 181 AD2d 467, 469, 
581 NYS2d 181 [1992]). Defendants, however, cite no 
cases applying that rule outside the General Municipal 
Law context and, indeed, in  [***10] Cole v O'Tooles of 
Utica (222 AD2d 88, 91, 643 NYS2d 283 [1996]), we 
stated that the HN7[ ] cases arising under the General 
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Municipal Law "do not stand for the general proposition . 
. . that a plaintiff must always specify a statute in order 
to state a statutory cause of action." In any event, even 
assuming, arguendo, that the complaint lacks the 
requisite specificity, we note that HN8[ ] defendants' 
remedy for that alleged defect is to serve a demand for 
a bill of particulars, not to move for dismissal of the 
complaint (see generally CPLR 3041, 3043;Sacks v 
Town of Thompson, 33 AD2d 627, 628, 304 NYS2d 729 
[1969]). 

We conclude that, although the complaint does not 
specify the statutes allegedly violated, it sufficiently 
alleges facts supporting a finding that defendants 
knowingly violated federal gun laws. For example, HN9[

] the Gun Control Act of 1968 (18 USC § 921 et seq.) 
requires licensed firearms dealers to keep records 
containing information about the identity of individuals 
who purchase firearms (see § 923 [g]; United States v 
Nelson, 221 F3d 1206, 1209 [2000], cert denied 531 US 
951, 121 S Ct 356, 148 L Ed 2d 286 [2000]). At a 
minimum, the records must contain "the name, age, and 
place of residence" of any person who purchases a 
firearm from a licensed dealer (§ 922 [b] [5]; see 
 [***11] Nelson, 221 F3d at 1209). Further, HN10[ ] 
"the information required [by 18 USC § 922] is 
information about the identity of the actual buyer, who 
supplies the money and intends to possess the [**339]  
firearm, as opposed to that individual's 'straw 
[purchaser]' or agent" (Nelson, 221 F3d at 1209 
[emphasis added]). To that end, Bureau of Alcohol, 
Tobacco, Firearms, and Explosives (ATF) Form 4473, 
which must be completed when a licensed dealer 
transfers a firearm to anyone other than another 
licensee (see 27 CFR § 478.124 [a]; United States v 
Carney, 387 F3d 436, 442 n 3 [2004]), specifically asks 
the purchaser whether he or she is "the actual  [*150]  
transferee/buyer of the firearm(s) listed on th[e] form" 
(www.atf.gov/forms/download/atf-f-4473-1.pdf; see 
Nelson, 221 F3d at 1208-1209). HN11[ ] "A dealer 
violates the [Gun Control Act] if the dealer transfers a 
firearm based upon information in ATF Form 4473 that 
he [or she] knows or has reason to believe is false" 
(Shawano Gun & Loan, LLC v Hughes, 650 F3d 1070, 
1073 [2011]; see 18 USC § 922 [m]). Further, a licensed 
dealer may be criminally liable for aiding and abetting a 
gun purchaser's making of false statements or 
representations in the dealer's firearms transfer records 
(see  [***12] Carney, 387 F3d at 441, 445-446; see 
generally 18 USC § 2 [a]). 

Here, plaintiffs allege that Upshaw engaged in illegal 
straw purchases on behalf of Bostic with the knowledge 

and assistance of Brown, a federally licensed firearms 
dealer. Specifically, plaintiffs allege that, on at least four 
different occasions, Brown sold guns to Bostic, a 
"convicted felon" who was prohibited from purchasing 
firearms (see 18 USC § 922 [d] [1]), via straw purchases 
to Upshaw. According to plaintiffs, Bostic selected and 
paid for the handguns while Upshaw filled out the 
required paperwork as the purchaser of record, 
circumstances that are suggestive of a prohibited straw 
purchase (see Carney, 387 F3d at 442;Nelson, 221 F3d 
at 1208). Brown allegedly sold at least 140 handguns to 
Bostic and/or Upshaw in this manner. In October 2000, 
Brown allegedly sold Bostic and/or Upshaw 87 
handguns, including the gun used to shoot plaintiff, at a 
gun show in Ohio. According to plaintiffs, Brown knew or 
should have known that Upshaw and/or Bostic were 
purchasing the 87 handguns for trafficking in the 
criminal market [****5]  rather than for their personal use 
because (1) they had purchased multiple guns on prior 
occasions; (2) they  [***13] paid for the guns in cash; 
and (3) they selected Hi-Point 9mm handguns, which 
are "disproportionately used in crime" and have "no 
collector value or interest." 

With respect to Beemiller and MKS, we conclude that 
the complaint sufficiently alleges that those entities were 
accomplices to Brown's statutory violations (see 
generally Carney, 387 F3d at 446-447). Plaintiffs allege 
that Beemiller and MKS supplied handguns to Brown 
even though they knew or should have known that he 
was distributing those guns to unlawful purchasers for 
trafficking into the criminal market. In support thereof, 
plaintiffs allege, inter alia, that from 1988 through 2000, 
ATF notified Beemiller and MKS that over 13,000 guns 
they sold had been used in crimes. Notably, MKS is 
allegedly  [*151]  the "sole marketer and distributor of 
Hi-Point firearms," and Brown, who is now the president 
of MKS, was a high-level officer during the relevant time 
period.

III 

In light of our conclusion that this action falls within the 
PLCAA's predicate exception and therefore is not 
precluded by the Act (15 USC § 7903 [5] [A] [iii]; see A-1 
Jewelry & Pawn, Inc., 247 FRD at 351;Smith & Wesson 
Corp., 875 NE2d at 434), we need not address plaintiffs' 
 [***14] further contention that this action falls within the 
PLCAA's negligent entrustment or negligence per se 
exception (see § 7903 [5] [A] [ii]; [**340]  Smith & 
Wesson Corp., 875 NE2d at 434-435). 

IV 
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 [*152] We reject the alternative contention of MKS in 
support of affirmance that plaintiffs failed to state a 
cause of action for common-law negligence or public 
nuisance under New York law (see generally Parochial 
Bus Sys. v Board of Educ. of City of N.Y., 60 NY2d 539, 
545-546, 458 NE2d 1241, 470 NYS2d 564 [1983]). With 
respect to the common-law negligence cause of action, 
although " '[a] defendant generally has no duty to control 
the conduct of third persons so as to prevent them from 
harming others' " (Hamilton v Beretta U.S.A. Corp., 96 
NY2d 222, 233, 750 NE2d 1055, 727 NYS2d 7 [2001], 
quoting D'Amico v Christie, 71 NY2d 76, 88, 518 NE2d 
896, 524 NYS2d 1 [1987]), "[a] duty may arise . . . 
where there is a relationship . . . . between defendant 
and a third-person tortfeasor that encompasses 
defendant's actual control of the third person's actions" 
(id.). In Hamilton, the Court of Appeals determined that 
no such relationship existed because the plaintiffs were 
unable to draw any connection between specific gun 
manufacturers and the criminal wrongdoers (id. at 233-
234). Indeed, Stephen Fox, one of the plaintiffs in 
Hamilton, did not know the source of the gun used to 
shoot him, and thus plaintiffs were unable to show "that 
the gun used to harm plaintiff Fox came from a source 
amenable to the exercise of any duty of care that 
plaintiffs would impose upon defendant manufacturers" 
(id. at 234). Here, by contrast, plaintiffs have alleged 
that defendants sold the specific gun used to shoot 
plaintiff to an unlawful straw purchaser for trafficking into 
the criminal market, and that defendants were aware 
that the straw purchaser was acting as a conduit to the 
criminal gun market. Thus, unlike in Hamilton, plaintiffs 
have sufficiently alleged that defendants "were a direct 
link in the causal chain that  resulted in plaintiffs' 
injuries, and that defendants were realistically in a 
position to prevent the wrongs" (id.). 

Further, Caldwell's intervening criminal act does not 
necessarily sever the causal connection between the 
alleged negligence of defendants and plaintiff's injury 
(see Earsing v Nelson, 212 AD2d 66, 70, 629 NYS2d 
563 [1995]). Rather, "liability turns upon whether the 
intervening act is a normal or foreseeable consequence 
of the situation created by the defendant[s'] negligence" 
(Derdiarian v Felix Contr. Corp., 51 NY2d 308, 315, 414 
NE2d 666, 434 NYS2d 166 [1980], rearg denied 52 
NY2d 784, 417 NE2d 1010, 436 NYS2d 622 [1980]; see 
Bell v Board of Educ. of City of N.Y., 90 NY2d 944, 946, 
687 NE2d 1325, 665 NYS2d 42 [1997]). Here, plaintiffs 
allege that defendants, including MKS, knowingly 
participated in the sale of 140 handguns, including 87 
handguns in a single transaction, to Bostic's gun 
trafficking ring. We conclude that those allegations are 

sufficient to raise a question of fact whether it was 
reasonably foreseeable that supplying large quantities 
of guns for resale to the criminal market would result in 
the shooting of an innocent victim (see generally Bell, 
90 NY2d at 946; Earsing, 212 AD2d at 69-70). Thus, 
"[w]hether the alleged negligence of [MKS] was a 
proximate cause of [plaintiff's] injuries is a question of 
fact for the jury" (Earsing, 212 AD2d at 70). 

We likewise conclude that the allegations in the 
complaint are sufficient to state a cause of action for 
public nuisance (see Johnson v Bryco Arms, 304 F 
Supp 2d 383, 398-399 [2004]; see generally Baity v 
General Elec. Co., 86 AD3d 948, 951, 927 NYS2d 492 
[2011]). As discussed above, plaintiffs allege that 
defendants violated federal and state laws by selling 
guns to a straw purchaser, who funneled the guns into 
the criminal gun market, thereby posing a danger to the 
general public, and that plaintiff was injured by one of 
those guns. Thus, plaintiffs have alleged that 
defendants engaged in unlawful conduct that 
endangered the lives of "a considerable number of 
persons" (Copart Indus. v Consolidated Edison Co. of 
N.Y., 41 NY2d 564, 568, 362 NE2d 968, 394 NYS2d 
169 [1977], rearg denied 42 NY2d 1102, 399 NYS2d 
1028 [1977]), and that plaintiff " 'suffered special injury 
beyond that suffered by the community at large' " (Baity, 
86 AD3d at 951; see A-1 Jewelry &Pawn, Inc., 247 FRD 
at 348; Johnson, 304 F Supp 2d at 398-399). 

V 

[2] We further agree with plaintiffs that the court erred in 
dismissing the action against Brown for lack of personal 
jurisdiction inasmuch as they are entitled to discovery 
on that issue. As the HN12[ ] parties seeking to assert 
personal jurisdiction, plaintiffs  [*153]  bear the burden 
of proof on that issue (see Castillo v Star Leasing Co., 
69 AD3d 551, 551-552, 893 NYS2d 123 [2010]). 

"However, HN13[ ] in opposing a motion to 
dismiss pursuant to CPLR 3211 (a) (8) on the 
ground that discovery on the issue of personal 
jurisdiction is necessary, plaintiffs need not make a 
prima facie showing of jurisdiction, but instead must 
only set forth[ ] a sufficient start, and show[ ] their 
position not to be frivolous" (Lettieri v Cushing, 80 
AD3d 574, 575, 914 NYS2d 312 [2011] [internal 
quotation marks omitted]; see Peterson v Spartan 
Indus., 33 NY2d 463, 467, 310 NE2d 513, 354 
NYS2d 905 [1974]; Gold Bullion Intl. v General 
Mills, 53 AD2d 1045, 1045, 386 NYS2d 164 
[1976]). 
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Thus, HN14[ ] "plaintiff[s] need only demonstrate that 
facts may exist to exercise personal jurisdiction over the 
defendant[ ]" (Tucker v Sanders, 75 AD3d 1096, 1096, 
904 NYS2d 618 [2010] [emphasis added; 
 [***15] internal quotation marks omitted]; see Peterson, 
33 NY2d at 467). 

HN15[ ] CPLR 302 (a) (3) provides, in relevant part, 
that a court may exercise personal jurisdiction over a 
non-domiciliary who

"commits a tortious act without the state causing 
injury to person or property within the state . . . if he 
[or she] . . . derives substantial revenue from goods 
used or consumed . . . in the state, or . . . expects 
or should reasonably expect the act to have 
consequences in the state and derives substantial 
revenue from interstate or international commerce."

Here, there is no question that the complaint sufficiently 
alleges that Brown committed a tortious act outside New 
York that caused injury to a person inside New York 
(see id.; see generally Penguin Group [USA] Inc. v 
American Buddha, 16 NY3d 295, 302, 946 NE2d 159, 
921 NYS2d 171 [2011]). Specifically, plaintiffs allege 
that Brown unlawfully sold the subject gun in Ohio and 
that the gun was later used to shoot and injure plaintiff 
in New York. 

We further conclude that the complaint sufficiently 
alleges that Brown expected or reasonably should have 
expected that his sale of guns to Bostic's trafficking ring 
would have consequences in New York (see CPLR 302 
[a] [3] [ii]; see generally  [***16] LaMarca v Pak-Mor 
Mfg. Co., 95 NY2d 210, 215, 735 NE2d 883, 713 
NYS2d 304 [2000];Darienzo v Wise Shoe Stores, 74 
AD2d 342, 346, 427 NYS2d 831 [1980]). The 
complaint [****6]  alleges that Brown sold at least 140 
handguns, including the gun used to shoot plaintiff, to 
Bostic and/or his straw purchasers over a relatively 
short period of time. According to  [*154]  plaintiffs, 
Bostic operated a trafficking scheme whereby he 
traveled to Ohio and used straw purchasers to buy large 
quantities of handguns. Bostic then returned to New 
York, where he sold the guns to other illegal traffickers 
or users. It is alleged that Brown knew or should have 
known of this scheme, yet he continued to supply 
handguns to Bostic via illegal straw purchases. 

With respect to whether Brown "derives substantial 
revenue from goods used or consumed . . . in [New 
York]" (CPLR 302 [a] [3] [i]) or "derives substantial 
revenue from interstate . . . commerce" (CPLR 302 [a] 

[3] [ii]), we agree with plaintiffs that they are entitled to 
jurisdictional discovery on that issue because they 
"established that facts 'may exist' to exercise personal 
jurisdiction over [Brown] . . . , and made a 
 [**341] 'sufficient start' to warrant further disclosure on 
the issue of whether personal jurisdiction may be 
established  [***17] over [Brown]" (Lettieri, 80 AD3d at 
575). As noted above, plaintiffs allege that in 2000 
Brown sold at least 140 handguns to Bostic, a New York 
resident. In an affidavit submitted in support of his 
motion to dismiss, Brown averred that he sold a total of 
181 handguns to Bostic and/or Bostic's alleged 
"business partners" between May and October 2000. 
Brown further averred that, from 1996 until 2009, he 
sold "roughly 5,000 firearms." Thus, the 181 handguns 
Brown sold to the Bostic trafficking ring in 2000 alone 
constituted 3.6% of Brown's total sales for that 13-year 
period. Assuming that the 5,000 handguns Brown sold 
from 1996 to 2009 were evenly distributed throughout 
that 13-year period, we estimate that Brown's sale of 
181 guns to Bostic and his associates in 2000 
constituted roughly 47% of his sales that year. We thus 
conclude that plaintiffs sufficiently established that facts 
may exist to demonstrate that Brown derived 
"substantial revenue" from his sales to the Bostic 
trafficking ring (see LaMarca, 95 NY2d at 213-215; 
Tonns v Spiegel's, 90 AD2d 548, 549, 455 NYS2d 125 
[1982]; Darienzo, 74 AD2d at 344-346).

The fact that Brown garnered significant revenue from 
gun sales to a New York resident, however, 
 [***18] does not establish that he "derives substantial 
revenue from goods used or consumed . . . in [New 
York]" (CPLR 302 [a] [3] [i] [emphasis added]). Rather, 
plaintiffs must establish that Brown profited from guns 
"used or consumed"—i.e., possessed or discharged—in 
New York (see Tonns, 90 AD2d at 549). In our view, 
plaintiffs made the requisite "sufficient start" by alleging, 
inter alia, that (1) Bostic was a resident of New York, (2) 
Bostic operated a gun [*155] trafficking ring in New 
York, and (3) Brown supplied over 140 guns to Bostic 
and his associates, including the gun used to shoot 
plaintiff in New York, within a period of months. In 
addition, plaintiffs cited an ATF report allegedly stating 
that the Hi-Point 9mm semi-automatic pistol, which is 
exclusively sold by MKS and/or Brown, "was the most 
popular pistol used in crimes in Buffalo in 2000." We 
thus conclude that plaintiffs are entitled to discovery to 
determine how many of the guns Brown sold to Bostic 
were trafficked into New York and whether that amount 
is sufficient to conclude that Brown derived substantial 
revenue from guns used or consumed in this state (see 
City of New York v Bob Moates' Sport Shop, Inc., 253 
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FRD 237, 240 [2007];  [***19] see generally Peterson, 
33 NY2d at 467; Lettieri, 80 AD3d at 576).

We further agree with plaintiffs that jurisdictional 
discovery is necessary to determine the nature of 
Brown's relationship with MKS. Plaintiffs allege that 
MKS is a two-person company and that "MKS 
essentially is Mr. Brown." Indeed, Brown submitted an 
excerpt from a deposition in another case in which he 
testified that he owns 100% of the shares of MKS, and 
that he is the president of the company. Plaintiffs further 
allege that MKS "deals directly to over 35 New York 
dealers," that MKS sold at least 630 handguns traced to 
crime in New York, and that "[m]any of th[o]se handguns 
were sold to New York residents for use in New York." 
Notably, MKS does not dispute that it is subject to 
personal jurisdiction in New York. If MKS and Brown are 
indeed a single enterprise or share an agency 
relationship, then the admittedly interstate character of 
MKS may render Brown amenable to jurisdiction in New 
York (see e.g.  [****7]  Darienzo, 74 AD2d at 344-346; 
see [**342]  also Beatie & Osborn LLP v Patriot 
Scientific Corp., 431 F Supp 2d 367, 389 [2006]).

Finally, there is no merit to Brown's contention, with 
which the court agreed, that plaintiffs are not 
 [***20] entitled to discovery because their co-counsel 
had the opportunity to depose Brown in an unrelated 
case in 2005. Even assuming, arguendo, that 
information gleaned by plaintiffs' co-counsel during the 
course of unrelated litigation could be somehow imputed 
to plaintiffs, we note that Brown was not a named party 
in that case, and thus New York's jurisdiction over 
Brown was not at issue.

VI

Accordingly, we conclude that the order in appeal No. 1 
should be reversed, defendants' motions should be 
denied, and the complaint against defendants should be 
reinstated.

Centra, J.P., Carni, Lindley and Sconiers, JJ., concur.

It is hereby ordered that the order so appealed from is 
unanimously reversed on the law without costs, the 
motions are denied, and the first amended complaints is 
reinstated against defendants Beemiller, Inc., doing 
business as Hi-Point, Charles Brown and MKS Supply, 
Inc.

[As amended, see 103 AD3d 1191, 962 NYS2d 834, 
2013 NY Slip Op 00670.]

End of Document
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this document may appear to be out of sequence; 
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 [*1191] Motion for reargument is granted in part and, 
upon reargument, the opinion and order entered 
October 5, 2012 (100 AD3d 143, 952 NYS2d 333 
[2012]) is amended by adding the following section after 
section III: 
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IV 

 [**835] We reject the alternative contention of MKS in 
support of affirmance that plaintiffs failed to state a 
cause of action for common-law negligence or public 
nuisance under New York law (see generally Parochial 
Bus Sys. v Board of Educ. of City of N.Y., 60 NY2d 539, 
545-546, 458 NE2d 1241, 470 NYS2d 564 [1983]). With 
respect to the common-law negligence cause of action, 
although " '[a] defendant generally has no duty to control 
the conduct of third persons so as to prevent them from 
harming others' " (Hamilton v Beretta U.S.A. Corp., 96 
NY2d 222, 233, 750 NE2d 1055, 727 NYS2d 7 [2001], 
quoting D'Amico v Christie, 71 NY2d 76, 88, 518 NE2d 
896, 524 NYS2d 1 [1987]), "[a] duty may arise . . . 
where there is a relationship . . . between defendant and 
a third-person tortfeasor that encompasses defendant's 
actual control of the third person's actions" (id.). In 
Hamilton, the Court of Appeals determined that no such 
relationship existed because the plaintiffs were unable 
to draw any connection between specific gun 
manufacturers and  [***2] the criminal wrongdoers (id. at 
233-234). Indeed, Stephen Fox, one of the plaintiffs in 
Hamilton, did not know the source of the gun used to 
shoot him, and thus plaintiffs were unable to show "that 
the gun used to harm plaintiff Fox came from a source 
amenable to the exercise of any duty of care that 
plaintiffs would impose upon defendant manufacturers" 
(id. at 234). Here, by contrast, plaintiffs [**836]  have 
alleged that defendants sold the specific gun used to 
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shoot plaintiff to an unlawful straw purchaser for 
trafficking into the criminal market, and that defendants 
were aware that the straw purchaser was acting as a 
conduit to the criminal gun market. Thus, unlike in 
Hamilton, plaintiffs have sufficiently alleged that 
defendants "were a direct link in the causal chain that 
resulted in plaintiffs' injuries, and that defendants were 
realistically in a position to prevent the wrongs" (id.). 

Further, Caldwell's intervening criminal act does not 
necessarily sever the causal connection between the 
alleged negligence of defendants and plaintiff's injury 
(see Earsing v Nelson, 212 AD2d 66, 70, 629 NYS2d 
563 [1995]). Rather, "liability turns upon whether the 
 [*1192] intervening act is a normal or foreseeable 
consequence of the  [***3] situation created by the 
defendant[s'] negligence" (Derdiarian v Felix Contr. 
Corp., 51 NY2d 308, 315, 414 NE2d 666, 434 NYS2d 
166 [1980], rearg denied 52 NY2d 784, 417 NE2d 1010, 
436 NYS2d 622 [1980]; see Bell v Board of Educ. of 
City of N.Y., 90 NY2d 944, 946, 687 NE2d 1325, 665 
NYS2d 42 [1997]). Here, plaintiffs allege that 
defendants, including MKS, knowingly participated in 
the sale of 140 handguns, including 87 handguns in a 
single transaction, to Bostic's gun trafficking ring. We 
conclude that those allegations are sufficient to raise a 
question of fact whether it was reasonably foreseeable 
that supplying large quantities of guns for resale to the 
criminal market would result in the shooting of an 
innocent victim (see generally Bell, 90 NY2d at 946; 
Earsing, 212 AD2d at 69-70). Thus, "[w]hether the 
alleged negligence of [MKS] was a proximate cause of 
[plaintiff's] injuries is a question of fact for the jury" 
(Earsing, 212 AD2d at 70). 

We likewise conclude that the allegations in the 
complaint are sufficient to state a cause of action for 
public nuisance (see Johnson v Bryco Arms, 304 F 
Supp 2d 383, 398-399 [2004]; see generally Baity v 
General Elec. Co., 86 AD3d 948, 951, 927 NYS2d 492 
[2011]). As discussed above, plaintiffs allege [****2]  
that defendants violated federal and state laws by 
selling guns to a straw purchaser,  [***4] who funneled 
the guns into the criminal gun market, thereby posing a 
danger to the general public, and that plaintiff was 
injured by one of those guns. Thus, plaintiffs have 
alleged that defendants engaged in unlawful conduct 
that endangered the lives of "a considerable number of 
persons" (Copart Indus. v Consolidated Edison Co. of 
N.Y., 41 NY2d 564, 568, 362 NE2d 968, 394 NYS2d 
169 [1977], rearg denied 42 NY2d 1102, 399 NYS2d 
1028 [1977]), and that plaintiff " 'suffered special injury 
beyond that suffered by the community at large' " (Baity, 

86 AD3d at 951; see A-1 Jewelry & Pawn, Inc., 247 
FRD at 348;Johnson, 304 F Supp 2d at 398-399). and 
by changing the original section "IV" to section "V," and 
the original section "V" to section "VI." Present—Centra, 
J.P., Peradotto, Carni, Lindley and Sconiers, JJ. (Filed 
Feb. 1, 2013.) 

End of Document
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   Neutral
As of: June 1, 2021 2:59 PM Z

Remington Arms Co., LLC v. Soto
Supreme Court of the United States

November 12, 2019, Decided

No. 19-168.

Reporter
2019 U.S. LEXIS 6789 *; 140 S. Ct. 513; 205 L. Ed. 2d 317; 88 U.S.L.W. 3155; 2019 WL 5875142

Remington Arms Co., LLC, et al., Petitioners v. Donna 
L. Soto, Administratrix of the Estate of Victoria L. Soto, 
et al.

Prior History: Soto v. Bushmaster Firearms Int'l, LLC, 
331 Conn. 53, 202 A.3d 262, 2019 Conn. LEXIS 66 
(Mar. 19, 2019)

Judges:  [*1] Roberts, Thomas, Ginsburg, Breyer, Alito, 
Sotomayor, Kagan, Gorsuch, Kavanaugh.

Opinion

Petition for a writ of certiorari to the Supreme Court of 
Connecticut denied.

End of Document
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   Caution
As of: June 1, 2021 2:58 PM Z

Soto v. Bushmaster Firearms Int'l, LLC
Supreme Court of Connecticut

November 14, 2017, Argued; March 19, 2019, Officially Released

SC 19832, SC 19833

Reporter
331 Conn. 53 *; 202 A.3d 262 **; 2019 Conn. LEXIS 66 ***; 2019 WL 1187339

DONNA L. SOTO, ADMINISTRATRIX (ESTATE OF 
VICTORIA L. SOTO), ET AL. v. BUSHMASTER 
FIREARMS INTERNATIONAL, LLC, ET AL.

Subsequent History: US Supreme Court certiorari 
denied by Remington Arms Co. v. Soto, 2019 U.S. 
LEXIS 6789 (U.S., Nov. 12, 2019)

Prior History:  [***1] Action to recover damages for, 
inter alia, the wrongful death of the named plaintiff's 
decedent resulting from the defendants' alleged violation 
of the Connecticut Unfair Trade Practices Act, and for 
other relief, brought to the Superior Court in the judicial 
district of Fairfield, where the court, Bellis, J., granted 
the motions of the named defendant et al. to strike the 
amended complaint and rendered judgment for the 
named defendant et al., from which the plaintiffs 
appealed; thereafter, the court, Bellis, J., granted the 
motion to strike filed by the defendant Riverview Sales, 
Inc., and rendered judgment thereon, and the plaintiffs 
filed a separate appeal.

Soto v. Bushmaster Firearms Int'l, LLC, 2016 Conn. 
Super. LEXIS 2626 (Conn. Super. Ct., Oct. 14, 2016)

Disposition: Reversed in part; further proceedings.

Core Terms

firearms, predicate, marketing, advertising, plaintiffs', 
manufacturers, sellers, gun, arms, negligent 
entrustment, weapon, rifle, legislative history, purposes, 
unfair trade practice, defendants', trial court, marks, 
quotation, regulations, civilian, ambiguous, lawsuits, 
violations, cause of action, present case, remarks, 
damages, statute of limitations, immunity

Case Summary

Overview

HOLDINGS: [1]-In an action by administrators of the 
estates of nine victims of a mass school shooting 
against the manufacturers, distributors and direct sellers 
of the perpetrator's semi-automatic rifle, their negligent 
entrustment claim was properly stricken because there 
was no reason to expect that the perpetrator's mother 
who had purchased the rifle was likely to use it in an 
unsafe manner; [2]-However, the claims alleging that 
the advertising promoted or encouraged violent criminal 
behavior under the Connecticut Unfair Trade Practices 
Act, Conn. Gen. Stat. § 42-110a et seq., stated viable 
claims that survived dismissal; [3]-The Protection of 
Lawful Commerce in Arms Act, 15 U.S.C.S. §§ 7901-
7903, did not bar the claims based on wrongful 
marketing or advertising, as the allegations fell within 
"predicate" exception to immunity under 15 U.S.C.S. § 
7903.

Outcome
Judgment reversed in part as to standing and wrongful 
marketing allegations; affirmed in part. Matter remanded 
for further proceedings.
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LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Strike

HN1[ ]  Standards of Review, De Novo Review

The standard of review regarding motions to strike is 
well established. A motion to strike attacks the legal 
sufficiency of the allegations in a pleading. In reviewing 
the sufficiency of the allegations in a complaint, courts 
are to assume the truth of the facts pleaded therein, and 
to determine whether those facts establish a valid cause 
of action. If facts provable in the complaint would 
support a cause of action, the motion to strike must be 
denied. Thus, courts assume the truth of both the 
specific factual allegations and any facts fairly provable 
thereunder. Because a motion to strike challenges the 
legal sufficiency of a pleading, and, consequently, 
requires no factual findings by the trial court, an 
appellate court's review of the court's ruling on a motion 
to strike is plenary.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN2[ ]  Types of Negligence Actions, Negligent 
Entrustment

The cause of action for negligent entrustment 
represents a departure from the general rule that an 
individual cannot be held liable for the conduct of others. 
It reflects a legitimate societal concern that a person in 
possession of a dangerous instrument should bear the 
responsibility of exercising care when entrusting that 
instrument to another, given the serious risk to society if 
items like firearms or auto-mobiles should fall into unfit 
hands.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN3[ ]  Types of Negligence Actions, Negligent 
Entrustment

The standards that govern a negligent entrustment 
action in the context of automobiles have since become 
the primary context in which such claims have arisen. 
Although liability cannot be imposed on an owner 
merely because he entrusts his automobile to another to 
drive on the highways, it is coming to be generally held 
that the owner may be liable for injury resulting from the 
operation of an automobile he loans to another when he 
knows or ought reasonably to know that the one to 
whom he entrusts it is so incompetent to operate it, by 
reason of inexperience or other cause, that the owner 
ought reasonably to anticipate the likelihood that in its 
operation injury will be done to others. The elements of 
a cause of action sounding in negligent entrustment of 
an automobile are: (1) the owner of an automobile 
entrusts it to another person; (2) whom the owner knows 
or should reasonably know is so incompetent to operate 
it that injury to others should reasonably be anticipated; 
and (3) such incompetence results in injury.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN4[ ]  Types of Negligence Actions, Negligent 
Entrustment

It never has been suggested that a cause of action for 
negligent entrustment - whether involving a vehicle, a 
weapon, or some other dangerous item - will lie in the 
absence of evidence that the direct entrustee is likely to 
use the item unsafely. Most jurisdictions that have 
recognized a cause of action in negligent entrustment 
likewise require that the actor have actual or 
constructive knowledge that the specific person to 

331 Conn. 53, *53; 202 A.3d 262, **262; 2019 Conn. LEXIS 66, ***1
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whom a dangerous instrumentality is directly entrusted 
is unfit to use it properly.

Evidence > Burdens of Proof > Allocation

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN5[ ]  Burdens of Proof, Allocation

It is negligence to permit a third person to use a thing 
that is under the control of the actor, if the actor knows 
or should know that such person intends or is likely to 
use the thing in such a manner as to create an 
unreasonable risk of harm to others. One who supplies 
a chattel for the use of another whom the supplier 
knows or has reason to know to be likely because of his 
youth, inexperience, or otherwise, to use it in a manner 
involving unreasonable risk of physical harm to himself 
and others is subject to liability for physical harm 
resulting to them. It is well established, then, that, in 
order to prove negligent entrustment, a plaintiff must 
demonstrate that: (1) the defendant has entrusted a 
potentially dangerous instrumentality to a third person; 
(2) whom the entrustor knows or should know intends or 
is likely to use the instrumentality in a manner that 
involves unreasonable risk of physical harm; and (3) 
such use does in fact cause harm to the entrustee or 
others.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN6[ ]  Types of Negligence Actions, Negligent 
Entrustment

Some of Connecticut's sister state courts have permitted 
negligent entrustment actions to proceed when, 
although there was no indication that the direct 
entrustee was incompetent to use a dangerous item, 
there was reason to believe that the entrustee would in 
turn share the item with a specific third party who would 
misuse it. This has been the case, for example, when a 
parent or other agent purchased a weapon or vehicle for 
a child who was present at the place and time of sale.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN7[ ]  Types of Negligence Actions, Negligent 
Entrustment

There is authority for the proposition that entrustment 
may be deemed negligent when the entrustor has no 
specific knowledge regarding the entrustee's personal 
competence or character but knows that the entrustee is 
a member of a class that is notoriously unfit to safely 
utilize the entrusted item.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN8[ ]  Types of Negligence Actions, Negligent 
Entrustment

The claim that any commercial sale of assault weapons 
to civilian users constitutes negligent entrustment 
because the social costs of such sales outweigh the 
perceived benefits has been rejected by other courts 
and by the Connecticut Supreme Court.

Civil 
Procedure > ... > Justiciability > Standing > Injury in 
Fact

Torts > Wrongful Death & Survival 
Actions > Remedies

HN9[ ]  Standing, Injury in Fact

A wrongful death action will lie only when the deceased 
person could have brought a valid claim for the injuries 
that resulted in death if he or she had survived.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > State Regulation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN10[ ]  Private Actions, State Regulation

Because the principal evils associated with 
unscrupulous and illegal advertising are not ones that 
necessarily arise from or infect the relationship between 
an advertiser and its customers, competitors, or 
business associates, the Connecticut Supreme Court 

331 Conn. 53, *53; 202 A.3d 262, **262; 2019 Conn. LEXIS 66, ***1
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holds that a party directly injured by conduct resulting 
from such advertising can bring an action pursuant to 
Connecticut Unfair Trade Practices Act, Conn. Gen. 
Stat. § 42-110a et seq., even in the absence of a 
business relationship with the defendant.

Governments > Legislation > Interpretation

HN11[ ]  Legislation, Interpretation

The plain meaning of the statutory text must be a court's 
lodestar. Conn. Gen. Stat. § 1-2z.

Antitrust & Trade Law > ... > Private 
Actions > Standing > Requirements

Governments > Legislation > Interpretation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN12[ ]  Standing, Requirements

Conn. Gen. Stat. § 42-110g(a) creates a private right of 
action for persons injured by unfair trade practices and 
provides in part: Any person who suffers any 
ascertainable loss of money or property, real or 
personal, as a result of the use or employment of a 
method, act or practice prohibited by Conn. Gen. Stat. § 
42-110b, may bring an action to recover actual 
damages. On its face, the statute plainly and 
unambiguously authorizes anyone who has suffered an 
ascertainable financial loss as a result of an unfair trade 
practice to bring an action under the Connecticut Unfair 
Trade Practices Act (CUTPA), Conn. Gen. Stat. § 42-
110a et seq. Nothing in the text of the statute indicates 
that the right afforded by § 42-110g(a) is enjoyed only 
by persons who have done business of some sort with a 
defendant. There is nothing in the legislative history or 
purpose of the statute that would support the theory that 
something more than an ascertainable financial loss 
caused by a prohibited act is necessary to confer 
standing under CUTPA.

Antitrust & Trade Law > ... > Private 
Actions > Standing > Requirements

Antitrust & Trade Law > Consumer 

Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN13[ ]  Standing, Requirements

The legislature, by deleting all references to 
"purchasers, sellers, lessors, or lessees" in Conn. Gen. 
Stat. § 42-110g(a) in 1979, eliminated the privity 
requirement in the Connecticut Unfair Trade Practices 
Act (CUTPA), Conn. Gen. Stat. § 42-110a et seq. 
However, the elimination of the privity requirement does 
not mean that anyone can bring a CUTPA action, no 
matter how attenuated the connection between his or 
her injuries and a defendant's allegedly unfair trade 
practices. Notwithstanding the broad language and 
remedial purpose of CUTPA, courts have applied 
traditional common-law principles of remoteness and 
proximate causation to determine whether a party has 
standing to bring an action under CUTPA. Standing to 
bring a CUTPA claim will lie only when the purportedly 
unfair trade practice is alleged to have directly and 
proximately caused the plaintiff's injuries. This 
remoteness requirement serves the same function as a 
privity requirement, as it mitigates any concerns 
associated with imposing limitless liability on CUTPA 
defendants.

Civil 
Procedure > ... > Justiciability > Standing > Injury in 
Fact

HN14[ ]  Standing, Injury in Fact

Standing is a practical concept designed to ensure that 
courts and parties are not vexed by suits brought to 
vindicate nonjusticiable interests and that judicial 
decisions that may affect the rights of others are forged 
in hot controversy, with each view fairly and vigorously 
represented. There are several reasons why standing 
traditionally has been restricted to those parties directly 
injured by a defendant's conduct: First, the more indirect 
an injury is, the more difficult it becomes to determine 
the amount of the plaintiff's damages attributable to the 
wrongdoing as opposed to other, independent factors. 
Second, recognizing claims by the indirectly injured 
would require courts to adopt complicated rules 
apportioning damages among plaintiffs removed at 
different levels of injury from the violative acts, in order 
to avoid the risk of multiple recoveries. Third, struggling 
with the first two problems is unnecessary when there 
are directly injured parties who can remedy the harm 
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without these attendant problems.

Antitrust & Trade Law > ... > Private 
Actions > Standing > Requirements

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

HN15[ ]  Standing, Requirements

A claim that a defendant's advertisements unethically 
promote illegal conduct is fundamentally different from 
one alleging false or misleading advertising. The 
primary harm associated with the latter is that a 
consumer will rely to his or her detriment on the 
advertiser's representations; it is in the misinformed 
purchase of the product or service that the wrong 
becomes fully manifest. Actual customers, then, 
typically will be the parties most directly and adversely 
impacted by the alleged wrong. The gravamen of a 
wrongful advertising claim, by contrast, is that an 
advertisement models or encourages illegal or unsafe 
behavior. In such instances, the immediate victims are 
just as likely to be third parties who are not customers, 
whether it be individuals who engage in inappropriate 
conduct inspired by the advertisements or the direct 
victims of that conduct.

Torts > Wrongful Death & Survival 
Actions > Defenses > Statute of Limitations

Torts > Procedural Matters > Statute of Repose

HN16[ ]  Defenses, Statute of Limitations

The wrongful death statute has its own statute of 
limitations, which requires that a wrongful death action 
be brought within two years from the date of death, and 
its own statute of repose, which requires that a wrongful 
death action be brought no more than five years from 
the date of the act or omission complained of. Conn. 
Gen. Stat. § 52-555(a).

Torts > Wrongful Death & Survival 
Actions > Defenses > Statute of Limitations

HN17[ ]  Defenses, Statute of Limitations

In the ordinary case, Conn. Gen. Stat. § 52-555(a) 
supplies the controlling statute of limitations regardless 
of the underlying theory of liability.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

Governments > Legislation > Statutory Remedies & 
Rights

Governments > Legislation > Statute of 
Limitations > Time Limitations

HN18[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

It is well established that different rules apply to 
statutes, such as the Connecticut Unfair Trade Practices 
Act, Conn. Gen. Stat. § 42-110a et seq., that create a 
right of action that did not exist at common law. For 
such statutes, the limitations provision embodies an 
essential element of the cause of action created - a 
condition attached to the right to sue at all. The liability 
and the remedy are created by the same statutes, and 
the limitations of the remedy are, therefore, to be treated 
as limitations of the right. It follows that the statutory 
provision or provisions prescribing the limitation must be 
strictly observed if liability is to attach to the claimed 
offender. Failure to show such observance results in a 
failure to show the existence of a good cause of action.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > State Regulation

Torts > Wrongful Death & Survival 
Actions > Defenses > Statute of Limitations

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN19[ ]  Private Actions, State Regulation

A long line of cases hold that Connecticut's wrongful 
death statute does not create a new cause of action, 
independent of any claims that the decedent might have 
had during his or her life. Rather, the wrongful death 
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statute merely allows the administrator of an estate to 
append to an already valid claim an additional element 
of damages consisting of costs associated with the 
decedent's death. A necessary consequence of this 
principle is that a cause of action for wrongful death 
predicated on a violation of the Connecticut Unfair 
Trade Practices Act (CUTPA), Conn. Gen. Stat. § 42-
110a et seq., will lie only insofar as the decedent, had 
he or she survived, could have satisfied all of the 
essential elements of the CUTPA claim.

Torts > Products Liability > Defenses

HN20[ ]  Products Liability, Defenses

Although a "product liability claim" includes all claims or 
actions brought for personal injury, death or property 
damage caused by among other things the marketing of 
any product; Conn. Gen. Stat. § 52-572m(b); it is well 
established that the exclusivity provision of the Product 
Liability Act applies only to those claims seeking to 
recover damages caused by a defective product.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > Remedies

Antitrust & Trade Law > Regulated 
Practices > Private Actions > State Regulation

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

HN21[ ]  Private Actions, Remedies

As a matter of first impression, the Connecticut 
Supreme Court holds that the Connecticut Unfair Trade 
Practices Act, Conn. Gen. Stat. § 42-110a et seq., 
permits recovery for personal injuries that result directly 
from wrongful advertising practices.

Torts > Wrongful Death & Survival 
Actions > Potential Plaintiffs

HN22[ ]  Wrongful Death & Survival Actions, 
Potential Plaintiffs

Because death itself was not a recognized type of 
damage at common law, death and its direct 
consequences can constitute recoverable elements of 

damages only if, and to the extent that, they are made 
so by statute. In fact, the wrongful death statute is the 
sole basis on which an action that includes as an 
element of damages a person's death or its 
consequences can be brought.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > State Regulation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN23[ ]  Private Actions, State Regulation

Conn. Gen. Stat. § 42-110g(a) creates a private right of 
action for any person who suffers any ascertainable loss 
of money or property, real or personal, as a result of the 
use or employment of a method, act or practice 
prohibited by Conn. Gen. Stat. § 42-110b. This provision 
is known as the ascertainable loss clause. Subsection 
42-110g(a) provides that any person so injured may 
bring an action to recover actual damages. This 
provision of §42-110g(a) is known as the actual 
damages clause.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > State Regulation

Governments > Legislation > Interpretation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN24[ ]  Private Actions, State Regulation

The Connecticut Supreme Court concludes that Conn. 
Gen. Stat. § 42-110g(a) is ambiguous and that the Court 
may properly look to extratextual sources to ascertain 
the intent of the legislature. Conn. Gen. Stat. § 1-2z.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > Remedies

Governments > Legislation > Interpretation

HN25[ ]  Private Actions, Remedies
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While the term "actual damages" is not defined in the 
Connecticut Unfair Trade Practices Act, Conn. Gen. 
Stat. § 42-110a et seq., the term is used in other 
statutes in such a manner as to leave no doubt that 
actual damages include personal injuries.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > Remedies

Governments > Legislation > Interpretation

HN26[ ]  Private Actions, Remedies

The ascertainable loss and actual damage clauses of 
Conn. Gen. Stat. § 42-110g(a) serve distinct purposes 
and the legislature did not intend the term 
"ascertainable" to modify "actual damages."

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

Governments > Legislation > Interpretation

HN27[ ]  False Advertising, State Regulation

The Connecticut Unfair Trade Practices Act, Conn. Gen. 
Stat. § 42-110a et seq., coverage is broad and its 
purpose remedial. Whereas unfair trade practices such 
as false advertising and other forms of commercial 
deception tend to result primarily in financial harm, a 
principal evil associated with unethical and 
unscrupulous advertising is that viewers or innocent 
third parties will be physically injured as a result of 
dangerous or illegal conduct depicted in the 
advertisements.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > Remedies

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

Antitrust & Trade Law > Federal Trade Commission 
Act > Remedies

HN28[ ]  Private Actions, Remedies

It is well established that the legislature intended that 

Federal Trade Commission (FTC) rulings and cases 
decided under the FTC Act, 15 U.S.C.S. § 41 et seq., 
would "serve as a lodestar" for interpreting the open-
ended language of the Connecticut Unfair Trade 
Practices Act, Conn. Gen. Stat. § 42-110a et seq. 
Notably, the FTC itself has construed the FTC Act as 
prohibiting practices that are physically dangerous to 
consumers. The FTC has, on multiple occasions, found 
violations of the FTC Act when companies have 
advertised or promoted their products in a manner that 
is likely to result in physical injury, even in the absence 
of product sales.

Antitrust & Trade Law > Regulated 
Practices > Private Actions > Remedies

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

HN29[ ]  Private Actions, Remedies

Courts in several of sister states have concluded that 
victims of unfair trade practices may recover for 
personal injuries. The Connecticut Supreme Court 
concludes that, at least with respect to wrongful 
advertising claims, personal injuries alleged to have 
resulted directly from such advertisements are 
cognizable under the Connecticut Unfair Trade 
Practices Act, Conn. Gen. Stat. § 42-110a et seq.

Antitrust & Trade Law > Exemptions & Immunities

HN30[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

The Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. §§ 7901 through 7903, generally affords 
manufacturers and sellers of firearms immunity from 
civil liability arising from the criminal or unlawful use of 
their products by third parties. 15 U.S.C.S. §§ 7902(a) 
and 7903(5)(A). Congress carved out six exceptions to 
this immunity, pursuant to which firearms sellers may be 
held liable for third-party crimes committed with their 
products. § 7903(5)(A). The predicate exception permits 
civil actions alleging that a manufacturer or seller of a 
firearm knowingly violated a State or Federal statute 
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applicable to the sale or marketing of the firearm, and 
the violation was a proximate cause of the harm for 
which relief is sought. § 7903(5)(A)(iii). The statute 
applies to sales of both firearms and ammunition.

Antitrust & Trade Law > Exemptions & Immunities

HN31[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

The Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. §§ 7901 through 7903, provides that a 
qualified civil liability action may not be brought in any 
Federal or State court. 15 U.S.C.S. § 7902(a). The term 
"qualified civil liability action" means a civil action or 
proceeding or an administrative proceeding brought by 
any person against a manufacturer or seller of a firearm, 
or a trade association, for damages, punitive damages, 
injunctive or declaratory relief, abatement, restitution, 
fines, or penalties, or other relief, resulting from the 
criminal or unlawful misuse of a firearm] by the person 
or a third party. 15 U.S.C.S. § 7903(5)(A).

Governments > Legislation > Interpretation

HN32[ ]  Legislation, Interpretation

As to the rules and principles that govern the 
Connecticut Supreme Court's interpretation of federal 
law, with respect to the construction and application of 
federal statutes, principles of comity and consistency 
require the Court to follow the plain meaning rule. Under 
the federal plain meaning rule, legislative history and 
other tools of interpretation may be relied on only if the 
terms of the statute are ambiguous. If the text of a 
statute is ambiguous, then the Court must construct an 
interpretation consistent with the primary purpose of the 
statute as a whole. Thus, the interpretive process will 
begin by inquiring whether the plain language of the 
statute, when given its ordinary, common meaning, is 
ambiguous. In assessing ambiguity, the meaning of the 
statute must be evaluated not only by reference to the 
language itself but also in the specific context in which 
that language is used, as well as in the broader context 
of the statute as a whole.

Antitrust & Trade Law > Exemptions & Immunities

Antitrust & Trade Law > Consumer 

Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN33[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

Under the Protection of Lawful Commerce in Arms Act, 
15 U.S.C.S. §§ 7901 through 7903, Congress did not 
mean to preclude actions alleging that firearms 
companies violated state consumer protection laws by 
promoting their weapons for illegal, criminal purposes.

Governments > Legislation > Interpretation

HN34[ ]  Legislation, Interpretation

When construing a federal law in which key terms are 
undefined, courts begin with the ordinary, dictionary 
meaning of the statutory language.

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN35[ ]  Deceptive & Unfair Trade Practices, State 
Regulation

The Connecticut Unfair Trade Practices Act, Conn. Gen. 
Stat. § 42-110a et seq., prohibits unfair methods of 
competition and unfair or deceptive acts or practices in 
the conduct of any trade or commerce. Conn. Gen. Stat. 
§ 42-110b(a). Accordingly, the statute clearly is capable 
of being applied to the sale and marketing of firearms.

Governments > Legislation > Interpretation

HN36[ ]  Legislation, Interpretation

The legislature knows how to use broader or limiting 
terms when it chooses to do so.

Antitrust & Trade Law > Exemptions & Immunities

Governments > Legislation > Interpretation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation
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Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

HN37[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

The contention that the Connecticut Unfair Trade 
Practices Act, Conn. Gen. Stat. § 42-110a et seq., 
qualifies as a predicate statute as applied to wrongful 
marketing claims finds support in the repeated statutory 
references to laws that govern the marketing of 
firearms. There is no doubt that statutes that govern the 
advertising and marketing of firearms potentially qualify 
as predicate statutes. The predicate exception expressly 
provides that the qualified civil liability actions from 
which firearms sellers are immune shall not include an 
action in which a manufacturer or seller of a firearm 
knowingly violated a State or Federal statute applicable 
to the sale or marketing of the firearm. 15 U.S.C.S. § 
7903(5)(A)(iii).

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > Federal Trade Commission Act

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN38[ ]  Deceptive & Unfair Trade Practices, 
Federal Trade Commission Act

At both the federal and state levels, false, deceptive, 
and other forms of wrongful advertising are regulated 
principally through unfair trade practice laws such as the 
Federal Trade Commission (FTC) Act and its state 
analogues. The Connecticut Unfair Trade Practices Act, 
Conn. Gen. Stat. § 42-110a et seq., for example, has 
long been construed to incorporate the FTC's traditional 
"cigarette rule," which prohibits as unfair advertising that 
is, among other things, "immoral, unethical, oppressive 
and unscrupulous."

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

Antitrust & Trade Law > Consumer 

Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN39[ ]  False Advertising, State Regulation

Regulation of firearms advertising in sister states 
frequently has been accomplished under the auspices 
of state consumer protection and unfair trade practice 
laws. It is clear, therefore, that consumer protection 
statutes such as the Connecticut Unfair Trade Practices 
Act, Conn. Gen. Stat. § 42-110a et seq., long have been 
an established mechanism for regulating the marketing 
and advertising schemes of firearms vendors. The 
Federal Trade Commission Act and its various state 
analogues also have been applied in numerous 
instances to the wrongful marketing of other potentially 
dangerous consumer products, especially with respect 
to advertisements that promote unsafe or illegal 
conduct.

Antitrust & Trade Law > Exemptions & Immunities

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

HN40[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

Because Congress clearly intended that laws governing 
the marketing of firearms would qualify as predicate 
statutes, and because Congress is presumed to be 
aware that the wrongful marketing of dangerous items 
such as firearms for unsafe or illegal purposes 
traditionally has been and continues to be regulated 
primarily by consumer protection and unfair trade 
practice laws rather than by firearms specific statutes, 
the Connecticut Supreme Court concludes that the most 
reasonable reading of the statutory framework is that 
laws such as the Connecticut Unfair Trade Practices 
Act, Conn. Gen. Stat. § 42-110a et seq., qualify as 
predicate statutes for purposes of the Protection of 
Lawful Commerce in Arms Act, 15 U.S.C.S. §§ 7901 
through 7903, insofar as they apply to wrongful 
advertising claims.

Antitrust & Trade Law > Consumer 
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Protection > False Advertising > State Regulation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN41[ ]  False Advertising, State Regulation

15 U.S.C.S. § 7901(a)(4), which expressly references 
various firearms specific laws, makes no mention of the 
marketing function. By contrast, the very next finding 
expressly references the lawful marketing of firearms. § 
7901(a)(5). Reading these two findings in concert, it is 
clear that Congress chose not to abrogate the well 
established duty of firearms sellers to market their 
wares legally and responsibly, even though no federal 
laws specifically govern the marketing of firearms.

Antitrust & Trade Law > Exemptions & Immunities

Constitutional Law > ... > Freedom of 
Speech > Commercial Speech > Advertising

Constitutional Law > Bill of Rights > Fundamental 
Rights > Right to Bear Arms

HN42[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

There is no doubt that congressional supporters of the 
Protection of Lawful Commerce in Arms Act (PLCAA), 
15 U.S.C.S. §§ 7901 through 7903, were committed to 
Americans' U.S. Const. amend. II freedoms and sought 
to secure those freedoms by immunizing firearms 
companies from frivolous lawsuits. Among the stated 
purposes of PLCAA was to protect the right, under U.S. 
Const. amend. I, of manufacturers, distributors, dealers, 
and importers of firearms or ammunition products, and 
trade associations, to speak freely. 15 U.S.C.S. § 
7901(b)(5). The advertisement and marketing of goods 
is a quintessential form of commercial speech under 
established First Amendment jurisprudence. At the 
same time, it is equally well settled that commercial 
speech that proposes an illegal transaction or that 
promotes or encourages an unlawful activity does not 
enjoy the protection of the First Amendment.

Antitrust & Trade Law > Exemptions & Immunities

HN43[ ]  Antitrust & Trade Law, Exemptions & 

Immunities

Of course, to surmount immunity under the Protection of 
Lawful Commerce in Arms Act, 15 U.S.C.S. §§ 7901 
through 7903, via the predicate exception, there must 
be at least a colorable claim that a defendant has, in 
fact, violated some statute, resulting in harm to the 
plaintiff.

Antitrust & Trade Law > Exemptions & Immunities

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN44[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

Other courts that have construed the predicate 
exception under 15 U.S.C.S. § 7903(5)(A)(iii) are 
divided as to whether the exception unambiguously 
encompasses laws, such as the Connecticut Unfair 
Trade Practices Act (CUTPA), Conn. Gen. Stat. § 42-
110a et seq., that do not expressly regulate firearms 
sales and marketing but are nevertheless capable of 
being and have been applied thereto. The plain text of § 
7903(5)(A)(iii) strongly suggests that CUTPA qualifies 
as a predicate statute. Extrinsic indicia of congressional 
intent support the same conclusion. These indicia 
include canons of statutory construction, closely related 
legislation, and the legislative history of the Protection of 
Lawful Commerce in Arms Act, 15 U.S.C.S. §§ 7901 
through 7903.

Governments > Legislation > Interpretation

HN45[ ]  Legislation, Interpretation

Under the law of the Second Circuit, if the plain 
language of a statute is ambiguous, courts then 
consider whether any ambiguities may be resolved by 
the application of canons of statutory construction and, 
failing that, through review of the legislative history.

Governments > Legislation > Interpretation
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HN46[ ]  Legislation, Interpretation

A well established canon is that a federal law is not to 
be construed to have superseded the historic police 
powers of the states unless that was the clearly 
expressed and manifest purpose of Congress.

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

Governments > Police Powers

HN47[ ]  False Advertising, State Regulation

The regulation of advertising that threatens the public 
health, safety, and morals has long been considered a 
core exercise of the states' police powers.

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

Governments > Legislation > Interpretation

HN48[ ]  False Advertising, State Regulation

As the United States Supreme Court recently explained, 
among the background principles of construction that 
the cases have recognized are those grounded in the 
relationship between the federal government and the 
states under the United States Constitution. It has long 
been settled, for example, that courts presume federal 
statutes do not preempt state law. Closely related is the 
well established principle that it is incumbent on the 
courts to be certain of Congress' intent before finding 
that federal law overrides the usual constitutional 
balance of federal and state powers. When legislation 
affects the federal balance, the requirement of clear 
statement ensures that the legislature has in fact faced, 
and intended to bring into issue, the critical matters 
involved in the judicial decision. These principles apply 
with particular force to congressional legislation that 
potentially intrudes into a field, such as advertising, that 
traditionally has been occupied by the states.

Antitrust & Trade Law > Exemptions & Immunities

Governments > Legislation > Interpretation

Antitrust & Trade Law > Consumer 

Protection > False Advertising > State Regulation

HN49[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

In the case of the Protection of Lawful Commerce in 
Arms Act, 15 U.S.C.S. §§ 7901 through 7903, there is 
no indication in the statutory text or statement of 
findings and purposes that Congress intended to restrict 
the power of the states to regulate wrongful advertising, 
particularly advertising that encourages consumers to 
engage in egregious criminal conduct. Indeed, sponsors 
of the legislation repeatedly emphasized during the 
legislative hearings that they did not intend to abrogate 
well established legal principles.

Antitrust & Trade Law > Exemptions & Immunities

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

HN50[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

The Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. §§ 7901 through 7903, provides that entities 
engaged in the firearms business are not immune from 
liability with respect to an action in which a manufacturer 
or seller of a firearm knowingly violated a State or 
Federal statute applicable to the sale or marketing of the 
firearm including those listed in 15 U.S.C.S. § 
7903(5)(A)(iii)(I)-(II).

Antitrust & Trade Law > Exemptions & Immunities

Governments > Legislation > Interpretation

HN51[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

The canon ejusdem generis applies when a statute sets 
forth a general category of persons or things and then 
enumerates specific examples thereof. In those cases, 
when the scope of the general category is unclear, a 
presumption, albeit a rebuttable one, may arise that the 
general category encompasses only things similar in 
nature to the specific examples that follow. Several 
courts have acknowledged the potential relevance of the 
canon when construing the predicate exception of 15 
U.S.C.S. § 7903(5)(A)(iii) of the Protection of Lawful 
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Commerce in Arms Act, 15 U.S.C.S. §§ 7901 through 
7903. It is well established, however, that ejusdem 
generis, like other canons of construction, is merely a 
tool to assist us in gleaning the intent of Congress; it 
should not be applied in the face of a contrary 
manifestation of legislative intent. This is particularly 
true, for example, when the legislative history of a 
statute reveals a contrary intent.

Antitrust & Trade Law > Exemptions & Immunities

Governments > Legislation > Interpretation

HN52[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

When it is clear that examples have been included in a 
statute for purposes of emphasis or in response to 
recent, high profile events, rather than to restrict the 
scope of coverage, both the United States Supreme 
Court and the lower federal courts have declined to 
apply canons, including ejusdem generis, to construe a 
statutory provision overly narrowly. For similar reasons, 
the Connecticut Supreme Court concludes that the 
ejusdem generis canon is not applicable to the predicate 
exception of 15 U.S.C.S. § 7903(5)(A)(iii) of the 
Protection of Lawful Commerce in Arms Act, 15 
U.S.C.S. §§ 7901 through 7903.

Governments > Legislation > Interpretation

HN53[ ]  Legislation, Interpretation

Vetoed bills and repealed statutes may be construed in 
pari materia to assist in interpreting ambiguous 
legislation.

Antitrust & Trade Law > Exemptions & Immunities

Governments > Legislation > Interpretation

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

HN54[ ]  Antitrust & Trade Law, Exemptions & 
Immunities

Although the extensive history of the Protection of 

Lawful Commerce in Arms Act, 15 U.S.C.S. §§ 7901 
through 7903, presents something of a mixed bag, 
Congress did not intend to limit the scope of the 
predicate exception of 15 U.S.C.S. § 7903(5)(A)(iii) to 
violations of firearms specific laws or to confer immunity 
from all claims alleging that firearms sellers violated 
unfair trade practice laws.

Antitrust & Trade Law > Federal Trade Commission 
Act > Scope

Antitrust & Trade Law > Consumer 
Protection > Deceptive & Unfair Trade 
Practices > State Regulation

Antitrust & Trade Law > Consumer 
Protection > False Advertising > State Regulation

HN55[ ]  Antitrust & Trade Law, Federal Trade 
Commission Act

The Federal Trade Commission Act and its state 
counterparts have long been used to regulate not only 
the sale and marketing of firearms but also claims that 
sellers of other dangerous products have advertised 
their wares in a manner that modeled or promoted 
unsafe behavior and created an unreasonable risk that 
viewers would engage in unsafe or illegal conduct.

Syllabus

The plaintiffs, administrators of the estates of nine 
victims of the mass shooting at Sandy Hook Elementary 
School on December 14, 2012, brought an action in 
December, 2014, pursuant to this state's wrongful death 
statute (§ 52-555), seeking damages, among other 
relief, from the defendants, the manufacturers, 
distributors and direct sellers of the semiautomatic rifle 
that the perpetrator, L, used to shoot the victims. 
Sometime prior to March, 2010, the rifle was 
manufactured by certain of the defendants, [***2]  sold 
to the defendant distributors, and then resold to the 
defendant direct sellers, who operated a retail gun store 
in Connecticut. In March, 2010, L's mother purchased 
the rifle from that store. The rifle is capable of rapid 
semiautomatic fire, accommodates large capacity 
magazines, and bullets fired therefrom travel at such a 

331 Conn. 53, *53; 202 A.3d 262, **262; 2019 Conn. LEXIS 66, ***1

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=LNHNREFclscc52
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73C1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=LNHNREFclscc53
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=LNHNREFclscc54
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73C1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=LNHNREFclscc55
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-37T1-648C-K40B-00000-00&context=1000516


Page 13 of 76

high velocity that they cause a shockwave while passing 
through a human body, often resulting in catastrophic 
injuries, even in areas remote to the direct bullet wound. 
On the date of the shooting, L retrieved the rifle, along 
with multiple thirty round magazines, drove to the 
school, shot his way in, and proceeded to fatally shoot 
twenty-six people, including the plaintiffs' decedents, in 
less than four and one-half minutes. The gravamen of 
the plaintiffs' complaint was that the defendants 
negligently entrusted to civilian consumers an assault 
rifle that is suitable for use only by military and law 
enforcement personnel and violated the Connecticut 
Unfair Trade Practices Act (CUTPA) (§ 42-110a et seq.) 
through the sale or wrongful marketing of the rifle. The 
plaintiffs' first theory of liability was that the rifle is a 
military grade weapon that is grossly ill-suited for 
legitimate [***3]  civilian purposes such as self-defense 
or recreation, that the rifle and other similar 
semiautomatic weapons have become the weapon of 
choice for mass shootings and, therefore, that the risks 
associated with selling the rifle to the civilian market far 
outweigh any potential benefits, that the defendants 
continued to sell the rifle despite their knowledge of 
these facts, and that it therefore was negligent and an 
unfair trade practice under CUTPA for the defendants to 
sell the weapon, knowing that it eventually would be 
purchased by a civilian customer who might share it with 
other civilian users. The plaintiffs' second theory of 
liability was that the defendants marketed the rifle, 
through advertising and product catalogs, in an 
unethical, oppressive, immoral, and unscrupulous 
manner by extolling the militaristic and assaultive 
qualities of the rifle and reinforcing the image of the rifle 
as a combat weapon that is intended to be used for the 
purposes of waging war and killing human beings. The 
plaintiffs alleged that the defendants advertised this rifle 
differently from how they would promote and sell rifles 
intended for legal civilian purposes such as hunting and 
recreation. In [***4]  connection with this second theory 
of liability, the plaintiffs also alleged that the defendants' 
marketing of the rifle to civilians for offensive assault 
missions was a substantial factor in causing the 
decedents' injuries in that L's attack, had it occurred at 
all, would have been less lethal if L had not been 
encouraged by the defendants' marketing campaign to 
select the rifle in question as his weapon of choice. The 
defendants moved to strike the complaint, contending 
that all of the plaintiffs' claims were barred by the 
Protection of Lawful Commerce in Arms Act (PLCAA) 
(15 U.S.C. §§ 7901 through 7903 [2012]), which, subject 
to certain enumerated exceptions, immunizes firearms 
manufacturers, distributors, and dealers from civil 
liability for crimes committed by third parties using their 

weapons. The defendants contended alternatively that 
the plaintiffs failed to state a legally valid negligent 
entrustment claim under Connecticut common law and 
that their claims predicated on alleged CUTPA violations 
were legally insufficient because, among other reasons, 
the plaintiffs lacked standing under CUTPA, their claims 
were time barred by CUTPA's three year statute of 
limitations (§ 42-110g [f]), personal injuries and death 
are [***5]  not cognizable damages under CUTPA, and 
their CUTPA claims were barred by the exclusivity 
provision of the Connecticut Product Liability Act (§ 52-
572n [a]). In granting the defendants' motions to strike 
the plaintiffs' complaint, the trial court concluded that the 
plaintiffs' allegations did not fit within the common-law 
tort of negligent entrustment, PLCAA barred the 
plaintiffs' claims insofar as those claims sounded in 
negligent entrustment, and the plaintiffs lacked standing 
to bring wrongful death claims predicated on CUTPA 
violations because they never entered into a business 
relationship with the defendants. On appeal from the 
trial court's judgment in favor of the defendants, held:

1. The trial court correctly concluded that the plaintiffs 
did not plead a legally sufficient cause of action based 
on negligent entrustment under this state's common law 
and, therefore, properly struck the plaintiffs' claims 
predicated on that legal theory: the plaintiffs failed to 
establish that the defendants had any reason to expect 
that L's mother, the direct purchaser of the rifle, was 
likely to use the rifle in an unsafe manner or in a manner 
that would involve an unreasonable risk of physical 
harm; moreover, [***6]  this court declined the plaintiffs' 
invitation to expand the common-law doctrine of 
negligent entrustment to allow such a cause of action to 
proceed on a theory that it was reasonably foreseeable 
to the defendants that, following the initial entrustment 
of a dangerous instrumentality, such as the rifle in 
question, that instrumentality would come into the 
possession of someone like L, who would use it in an 
unsafe manner, and, in any event, it was unnecessary 
to decide whether, in the present case, a cause of 
action for negligent entrustment could proceed under 
such a theory because the plaintiffs did not allege that 
any of the defendants possessed any knowledge or had 
any specific reason to believe either that L's mother 
would share the rifle with L or that L was especially 
likely to operate it unsafely or illegally; furthermore, to 
the extent that the plaintiffs were seeking to pursue their 
negligent entrustment claim on the theory that any 
commercial sale of assault weapons to civilian users 
constitutes negligent entrustment because the societal 
costs of such sales outweigh the perceived benefits, this 
court followed the lead of other courts in rejecting that 
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theory.

2. The trial [***7]  court improperly struck the plaintiffs' 
claims under CUTPA on the ground that the plaintiffs 
lacked standing because they were third-party victims 
who did not have a consumer or commercial 
relationship with the defendants: upon review of the text 
of § 42-110g (a), the provision of CUTPA creating a 
private right of action for persons injured by unfair trade 
practices, and its legislative history, and in light of the 
broad scope and remedial purpose of CUTPA, this court 
concluded that CUTPA authorizes any person who has 
suffered an ascertainable financial loss caused by an 
unfair trade practice to bring an action under CUTPA, 
regardless of whether they had a business relationship 
with the person or entity that engaged in the prohibited 
practice; moreover, prior case law on which the trial 
court had relied in striking the plaintiffs' CUTPA claims 
for lack of standing did not recognize a business 
relationship requirement, notwithstanding the 
defendants' claim to the contrary, and, therefore, 
principles of stare decisis and legislative acquiescence 
did not require this court to impose a business 
relationship requirement in the context of this case; 
furthermore, the defendants could not prevail on 
their [***8]  claim that prudential concerns supported the 
restriction of CUTPA standing to persons who have a 
direct business relationship with the alleged wrongdoer, 
as none of the rationales that underlie the standing 
doctrine, either generally or in the specific context of 
unfair trade practice litigation, supported the denial of 
standing to the plaintiffs in the present case, in which 
the link between the allegedly wrongful conduct and the 
plaintiffs' injuries was far more direct and less 
attenuated than in other cases in which this court has 
held that the plaintiffs lacked standing under CUTPA on 
the ground that the harms alleged were too indirect, 
remote and derivative with respect to the alleged 
wrongdoer's conduct.

3. This court concluded that a cause of action for 
wrongful death predicated on a CUTPA violation must 
comply with both the statute of limitations applicable to 
wrongful death claims, § 52-555 (a), which is two years 
from the date of death and no more than five years from 
the date of the act or omission complained of, and the 
statute of limitations applicable to CUTPA claims, § 42-
110g (f), which is three years from the date of the 
alleged violation, this court having reasoned that any 
limitation period [***9]  contained in a statute such as 
CUTPA, which creates a right of action that did not exist 
at common law, constitutes an essential element of the 
cause of action created thereunder, and that, under this 

state's wrongful death statute, an action will lie only 
insofar as the decedent, had he or she survived, could 
have satisfied all of the elements of the underlying 
theory of liability on which the allegedly wrongful death 
is predicated; because it was undisputed that the 
manufacturing, distribution and final sale of the rifle to 
L's mother all occurred at least three years prior to the 
commencement of the present action, the plaintiffs' 
wrongful death claims predicated on the theory that any 
sale of military style assault weapons, such as the rifle 
in question, represented an unfair trade practice were 
time barred by the applicable statutes of limitations, but 
the plaintiffs' wrongful death claims predicated on the 
theory that the defendants violated CUTPA by 
advertising and marketing the rifle in an unethical, 
oppressive, immoral, and unscrupulous manner were 
not time barred, as most of the plaintiffs' wrongful 
advertising and marketing claims were phrased in the 
present tense and, thus, [***10]  could be interpreted to 
allege that the defendants' wrongful conduct continued 
through the time the complaint was filed, and as at least 
one allegation reasonably could be interpreted to mean 
that the defendants' wrongful conduct had occurred at 
the time of the shootings, which was within the limitation 
period.

4. The defendants could not prevail on their claim, as an 
alternative ground for affirming the trial court's judgment, 
that the exclusivity provision of the Connecticut Product 
Liability Act, which provides that a product liability claim 
under that act shall be in lieu of all other claims against 
product sellers for harm caused by a product, barred the 
plaintiffs' CUTPA claims that were predicated on the 
defendants' allegedly wrongful advertising and 
marketing of the rifle; the defendant failed to establish 
that those claims amounted to product liability claims, as 
there were no allegations, for example, that the 
defendants' advertising and marketing of the rifle 
contained inadequate warnings that made the rifle 
unreasonably dangerous.

5. Contrary to the defendants' claim, personal injuries 
resulting in death that are alleged to have resulted 
directly from wrongful advertising [***11]  and marketing 
practices are cognizable under CUTPA: although the 
term "actual damages" in § 42-110g (a) is not defined in 
CUTPA, the use of that term in other statutes led this 
court to conclude that the term "actual damages" in § 
42-110g (a) includes personal injuries, and prior case 
law supported the conclusion that the term 
"ascertainable" in that portion of § 42-110g (a) providing 
that a person who suffers "any ascertainable loss of 
money or property" as a result of a prohibited practice 
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under CUTPA may recover actual damages in no way 
restricted the damages that are available to plaintiffs 
who have been directly and personally injured by an 
unfair trade practice; moreover, a contrary reading of 
the statute would be inconsistent with the stated intent 
of the legislature to provide broad protection from unfair 
trade practices and to incentivize private enforcement of 
the law, several other courts from other jurisdictions and 
a majority of Connecticut trial courts addressing the 
issue have concluded that victims of unfair trade 
practices may recover for personal injuries, and Federal 
Trade Commission rulings and cases decided under the 
Federal Trade Commission Act (15 U.S.C. § 41 et seq. 
[2012 and Supp. V 2017]), which the legislature 
intended [***12]  would serve as a basis for interpreting 
CUTPA's open-ended language, supported the view that 
wrongful advertising that poses a genuine risk of 
physical harm falls under the broad purview of the 
Federal Trade Commission Act and, by incorporation, 
CUTPA.

6. The trial court correctly concluded that CUTPA, as 
applied to the plaintiffs' allegations, fell within PLCAA's 
"predicate" exception to immunity for civil actions 
alleging that a firearms manufacturer or seller knowingly 
violated a state or federal statute "applicable to the sale 
or marketing of [a firearm], and the violation was a 
proximate cause of the harm for which relief [was] 
sought," and, accordingly, PLCAA did not bar the 
plaintiffs' wrongful death claims predicated on the theory 
that the defendants violated CUTPA by marketing the 
rifle in question to civilians for criminal purposes and 
that those wrongful marketing tactics caused or 
contributed to the decedents' injuries:

a. this court's review of the text of the predicate 
exception set forth in PLCAA, 15 U.S.C. § 7903 (5) 
(A) (iii), read in the context of the broader statutory 
framework, led it to conclude that Congress did not 
intend to preclude actions alleging that firearms 
manufactures or sellers violated [***13]  state 
consumer protection laws by promoting their 
firearms for illegal, criminal purposes and, 
therefore, that CUTPA qualified as a predicate 
statute insofar as it applied to wrongful advertising 
and marketing claims:

(i) this court concluded that, although the word 
"applicable" in the predicate exception is 
subject to more than one interpretation, the 
most reasonable interpretation of the word is 
"capable of being applied," in accordance with 
the word's ordinary, dictionary meaning, and 
further concluded that, if Congress had 

intended to create an exception to PLCAA for 
actions alleging a violation of any law that is 
capable of being applied to the sale and 
marketing of firearms, there was little doubt 
that state consumer protection statutes such as 
CUTPA would qualify as predicate statutes 
under PLCAA, because CUTPA prohibits unfair 
or deceptive acts in the conduct "of any trade 
or commerce" and thus is capable of being 
applied to the sale and marketing of firearms.

(ii) if Congress had intended to limit the scope 
of the predicate exception to violations of 
statutes that are directly, expressly, or 
exclusively applicable to firearms, it easily 
could have used such language, as it 
had [***14]  done in other federal statutes.
(iii) because the predicate exception expressly 
refers to state or federal statutes applicable to 
the marketing of firearms, and because, at the 
time PLCAA was enacted, no federal statute 
and very few state statutes directly or 
specifically regulated the marketing or 
advertising of firearms, the only logical reading 
of the predicate exception was that Congress 
had in mind other types of statutes, and this 
court presumed that Congress was aware, 
when it enacted PLCAA, that both the Federal 
Trade Commission Act and its state analogues, 
including CUTPA, had long been among the 
primary vehicles for litigating claims that sellers 
of potentially dangerous products, such as 
firearms, have marketed those products in an 
unsafe or unscrupulous manner.

(iv) reading the predicate exception to 
encompass actions brought to remedy illegal 
and unscrupulous marketing practices under 
state consumer protection laws was consistent 
with the approach of the Second Circuit Court 
of Appeals, which previously held that the 
predicate exception encompasses laws that 
clearly can be said to implicate the purchase 
and sale of firearms, as well as laws of general 
applicability that [***15]  courts have applied to 
the sale and marketing of firearms, into which 
categories CUTPA squarely fell.

b. The congressional statement of findings and 
purposes set forth in PLCAA at 15 U.S.C. § 7901 
lent support for this court's conclusion that 
Congress did not intend to preclude under PLCAA 
the plaintiffs' wrongful advertising and marketing 
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claims brought pursuant to CUTPA:
(i) this court read the congressional statement 
of findings and purposes to indicate that 
Congress chose not to abrogate the well 
established duty of firearms manufacturers and 
sellers to market their firearms legally and 
responsibly, even though no federal laws 
specifically govern the marketing of firearms, 
and, although the statement of findings and 
purposes indicated that Congress sought to 
immunize the firearms industry from liability for 
third-party criminal conduct, it did not indicate 
that the firearms industry should be able to 
evade responsibility for injuries that result if 
manufacturers or sellers promote the illegal 
use of their products.

(ii) the statement of findings and purposes 
makes clear that Congress sought to preclude 
only novel civil actions that are based on legal 
theories without foundation in the common 
law [***16]  and that would expand civil liability 
in a manner never contemplated by Congress 
or the state legislatures, and, as it is well 
established that statutes such as CUTPA not 
only govern the marketing of firearms but also 
prohibit advertisements that promote or model 
the unsafe or illegal use of potentially 
dangerous products, there was no reason to 
think that the present action represented the 
sort of civil action that Congress sought to bar.

(iii) although the statement of findings and 
purposes emphasizes the importance of 
preserving the rights enshrined in the second 
amendment to the United States constitution, it 
was not clear, in light of prior United States 
Supreme Court and other federal precedent, 
that the second amendment's protections 
extend to assault weapons such as the rifle at 
issue in the present case.

c. The defendants could not prevail on their claim 
that construing a statute of general applicability 
such as CUTPA to be a predicate statute would 
lead to the absurd result that, if the predicate 
exception were to encompass every statute that 
might be capable of being applied to the sale or 
manufacturing of firearms, then virtually any action 
seeking to hold firearms manufacturers or sellers 
liable for third-party gun violence could 
proceed; [***17]  the plaintiffs' wrongful marketing 
claims may proceed without crippling PLCAA, as 

those claims allege only that one specific family of 
firearms sellers advertised one particular assault 
weapon in an uniquely unscrupulous manner, 
promoting its suitability for illegal, offensive 
assaults.
d. Extrinsic indicia of congressional intent also 
supported the conclusion that CUTPA, as applied to 
the plaintiffs' claims, qualified as a predicate statute 
under PLCAA:

(i) applying the canon of statutory construction 
that a federal law is not to be construed to 
have superseded the historic police powers of 
the states unless that was the clearly 
expressed and manifest purpose of Congress, 
and observing that the regulation of advertising 
that threatens the public health, safety and 
morals has long been considered a core 
exercise of the states' police powers, this court 
concluded that, because there was no 
indication in the statutory text or statement of 
findings and purposes of PLCAA that Congress 
intended to restrict the power of the states to 
regulate wrongful advertising, particularly 
advertising that encourages consumers to 
engage in egregious criminal conduct, it could 
not find that the plaintiffs' [***18]  wrongful 
marketing claims under CUTPA were 
precluded by PLCAA.

(ii) the defendants could not prevail on their 
claim that the canon of ejusdem generis, which 
dictates that, when a statute sets forth a 
general category of persons or things and then 
enumerates specific examples thereof, and 
when the scope of the general category is 
unclear, a rebuttable presumption may arise 
that the general category encompasses only 
things similar in nature to the specific examples 
that follow, resolved in their favor any statutory 
ambiguity as to whether CUTPA falls within the 
purview of the predicate exception, as the 
predicate exception expressly contains two 
examples of statutes that are applicable to the 
sale or marketing of firearms, none of which 
relates to consumer protection or unfair trade 
practices; the canon of ejusdem generis was 
inapplicable to the predicate exception in the 
face of a contrary manifestation of legislative 
intent, and the most reasonable interpretation 
of the legislative history surrounding the 
inclusion of the two examples indicated that 
they were added to the predicate exception not 
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in an effort to define, clarify, or narrow the 
universe of laws that qualify as 
predicate [***19]  statutes but, rather, simply to 
stave off the politically potent attack that 
PLCAA would have barred actions such as one 
that had arisen from a widely reported sniper 
attack involving a semiautomatic weapon in the 
District of Columbia a few years prior to the 
passage of PLCAA.
(iii) the defendants could not rely on the canon 
that statutory exceptions, such as the predicate 
exception, must be construed narrowly to 
preserve the primary purpose of the entire 
statutory scheme, as the defendants 
misperceived the primary purpose of PLCAA, 
which was not to shield firearms sellers from 
liability for wrongful or illegal conduct.

(iv) the legislative history of similar federal 
legislation proposed but not passed in the 
same year that PLCAA was introduced, which 
would have bestowed PLCAA-type immunity 
on fast food restaurant companies to protect 
them from actions seeking to hold them liable 
for consumers' obesity and related health 
problems, and which contained substantially 
identical language to that set forth in the 
predicate exception in PLCAA, made clear that 
the "applicable" statutes for purposes of the 
predicate exception in the proposed legislation 
were not limited to laws that directly [***20]  
and specifically regulated the food industry but, 
rather, encompassed state consumer 
protection laws, such as CUTPA, even though 
such provisions constituted laws of general 
applicability that did not expressly address food 
and beverage marketing or labeling.

(v) this court's review of the legislative history 
of PLCAA led it to conclude that Congress did 
not intend to limit the scope of the predicate 
exception to violations of firearms specific laws 
or to confer immunity from all claims alleging 
that firearms sellers violated laws governing 
unfair trade practices, as the sponsor and 
cosponsors of the proposed legislation that 
became PLCAA emphasized that their primary 
concern was not with actions such as the 
present one, in which individual plaintiffs who 
have been harmed in a specific incident of gun 
violence seek to hold the sellers responsible 
for specific misconduct in selling the weapons 
involved, but, rather, sought to preclude the 

rising number of frivolous actions brought by 
municipalities and anti-gun activists that target 
the entire firearms industry, and, furthermore, 
many legislators stated or implied that the only 
actions that would be barred by PLCAA would 
be ones in which [***21]  a firearms 
manufacturer or seller bore no responsibility or 
blame for the misuse of its firearms in the 
commission of a crime or for the plaintiff's 
injuries, and sought to foreclose only novel 
legal theories and unprecedented tort theories, 
unlike the legal theories advanced in the 
present case, that had been developed by anti-
gun activists with the goal of putting firearms 
sellers out of business.

7. In light of this court's holdings, the trial court's 
judgment was reversed insofar as it ruled that the 
plaintiffs lacked standing under CUTPA and insofar as it 
concluded that the plaintiffs' wrongful death claims 
predicated on the theory that any sale of military style 
assault weapons to the civilian market constituted an 
unfair trade practice were not time barred, the trial 
court's judgment was affirmed in all other respects, and 
the case was remanded for further proceedings.
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Sterling and Katherine Mesner-Hage, for the appellants 
(plaintiffs).

James Vogts, pro hac vice, and Christopher Renzulli, 
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Andrew A. Lothson, pro hac vice, Scott C. Allan, 
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Mullins, Kahn and Elgo, Js.*. PALMER, J. In this opinion 

* This case originally was scheduled to be argued before a 
panel of this court consisting of Justices Palmer, McDonald, 
Robinson, Mullins, Kahn, Vertefeuille and Elgo. Although 
Justices Robinson and Kahn were not present when the case 
was argued before the court, they have read the briefs and 

McDONALD, MULLINS and KAHN, Js., concurred. 
ROBINSON, J., with whom VERTEFEUILLE and ELGO, 
Js., join, dissenting in part.

Opinion by: PALMER

Opinion

 [**271]   [*64]  TABLE OF CONTENTS

Go to table1

 [**272]  PALMER, J. On December 14, 2012, twenty 
year old Adam Lanza forced his way into Sandy Hook 
Elementary School in Newtown and, during the course 
of 264 seconds, fatally shot twenty first grade children 
and six staff members, and wounded two other staff 
members.  [*65]  Lanza carried out this massacre using 
a Bushmaster XM15-E2S semiautomatic rifle that was 
allegedly manufactured, distributed, and ultimately sold 
to Lanza's mother by the various defendants in this 
case. There is no doubt that Lanza was directly and 
primarily responsible for this appalling series of crimes. 
In this action, however, the plaintiffs—administrators of 
the estates of nine of the decedents—contend that the 
defendants also bear some of the blame. The 
plaintiffs [***25]  assert a number of different legal 
theories as to why the defendants should be held partly 
responsible for the tragedy. The defendants counter that 
all of the plaintiffs' legal theories are not only barred 
under Connecticut law, but also precluded by a federal 
statute, the Protection of Lawful Commerce in Arms Act 
(PLCAA), Pub. L. No. 109-92, 119 Stat. 2095 (2005), 
codified at 15 U.S.C. §§ 7901 through 7903 (2012), 
which, with limited exceptions, immunizes firearms 
manufacturers, distributors, and dealers from civil 
liability for crimes committed by third parties using their 
weapons. See 15 U.S.C. §§ 7902 (a) and 7903 (5) 
(2012).

For the reasons set forth in this opinion, we agree with 

appendices, and listened to a recording of the oral argument 
prior to participating in this decision.

The listing of justices reflects their seniority status on this court 
as of date of oral argument.
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the defendants that most of the plaintiffs' claims and 
legal theories are precluded by established Connecticut 
law and/or PLCAA. For example, we expressly reject 
the plaintiffs' theory that, merely by selling semi-
automatic rifles—which were legal at the time1—to the 
civilian population, the defendants became responsible 
for any crimes committed with those weapons.

The plaintiffs have offered one narrow legal theory, 
however, that is recognized under established 
Connecticut law. Specifically, they allege that the 
defendants knowingly marketed, advertised, [***26]  and 
promoted the XM15-E2S for civilians to use to carry out 
offensive,  [*66]  military style combat missions against 
their perceived enemies. Such use of the XM15-E2S, or 
any weapon for that matter, would be illegal, and 
Connecticut law does not permit advertisements that 
promote or encourage violent, criminal behavior. 
Following a scrupulous review of the text and legislative 
history of PLCAA, we also conclude that Congress has 
not clearly manifested an intent to extinguish the 
traditional authority of our legislature and our courts to 
protect the people of Connecticut from the pernicious 
practices alleged in the present case. The  [**273]  
regulation of advertising that threatens the public's 
health, safety, and morals has long been considered a 
core exercise of the states' police powers. Accordingly, 
on the basis of that limited theory, we conclude that the 
plaintiffs have pleaded allegations sufficient to survive a 
motion to strike and are entitled to have the opportunity 
to prove their wrongful marketing allegations. We affirm 
the trial court's judgment insofar as that court struck the 
plaintiffs' claims predicated on all other legal theories.

I

PROCEDURAL HISTORY

The plaintiffs brought the present [***27]  action in 2014, 
seeking damages and unspecified injunctive relief.2 The 

1 Following the Sandy Hook massacre, the legislature added 
the Bushmaster XM15, among many other assault rifles, to the 
list of firearms the sale or transfer of which is prohibited in 
Connecticut. See Public Acts 2013, No. 13-3, § 25, codified at 
General Statutes (2014 Supp.) § 53-202a (1) (B) (xxi).
2 The plaintiffs are Donna L. Soto, administratrix of the estate 
of Victoria L. Soto; Ian Hockley and Nicole Hockley, 
coadministrators of the estate of Dylan C. Hockley; David C. 
Wheeler, administrator of the estate of Benjamin A. Wheeler; 
Mary D'Avino, administratrix of the estate of Rachel M. 
D'Avino; Mark Barden and Jacqueline Barden, 

 [*67]  defendants include the Bushmaster defendants 
(Remington),3 one or more of which is alleged to have 
manufactured the Bushmaster XM15-E2S 
semiautomatic rifle that was used in the crimes; the 
Camfour defendants,4 distributors that allegedly 
purchased the rifle from Remington and resold it to the 
Riverview defendants; and the Riverview defendants,5 
retailers that allegedly sold the rifle to Adam Lanza's 
mother, Nancy Lanza, in March, 2010.6 The gravamen 
of the plaintiffs' claims, which are brought pursuant to 
this state's wrongful death statute, General Statutes § 
52-555,7 is that the defendants (1) negligently entrusted 

coadministrators of the estate of Daniel G. Barden; William D. 
Sherlach, executor of the estate of Mary Joy Sherlach; Neil 
Heslin and Scarlett Lewis, coadministrators of the estate of 
Jesse McCord Lewis; Leonard Pozner, administrator of the 
estate of Noah S. Pozner; and Gilles J. Rousseau, 
administrator of the estate of Lauren G. Rousseau. For 
convenience, we refer to these plaintiffs simply as "the 
decedents" with respect to claims brought by the 
administrators in their fiduciary capacity.

We note that one administrator, William D. Sherlach, also filed 
suit in his individual capacity, seeking damages for loss of 
consortium. The parties have not specifically briefed and we 
do not separately address William D. Sherlach's loss of 
consortium claims in this opinion.

We further note that Natalie Hammond, a staff member who 
was wounded in but survived the attack, also was named as a 
plaintiff. Hammond has abandoned her claims and, therefore, 
is not a party to this appeal.
3 The Bushmaster defendants are Bushmaster Firearms; 
Bushmaster Firearms, Inc.; Bushmaster Firearms 
International, LLC; Remington Outdoor Company, Inc.; 
Remington Arms Company, LLC; Bushmaster Holdings, LLC; 
and Freedom Group, Inc.
4 The Camfour defendants are Camfour, Inc., and Camfour 
Holding, LLP, also known as Camfour Holding, Inc.
5 The Riverview defendants are Riverview Sales, Inc., and 
David LaGuercia.
6 We will refer to Adam Lanza as Lanza and to Nancy Lanza 
as his mother.

7 General Statutes § 52-555 provides in relevant part: "(a) In 
any action surviving to or brought by an executor or 
administrator for injuries resulting in death, whether 
instantaneous or otherwise, such executor or administrator 
may recover from the party legally at fault for such injuries just 
damages together with the cost of reasonably necessary 
medical, hospital and nursing services, and including funeral 
expenses, provided no action shall be brought to recover such 
damages and disbursements but within two years from the 
date of death, and except that no such action may be brought 
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to civilian consumers an AR-15 style assault rifle8 that is 
suitable  [**274]  for use only by military and law 
enforcement personnel, and (2) violated the Connecticut 
Unfair Trade Practices Act (CUTPA), General Statutes § 
42-110a et seq.,9 through the sale or wrongful 
marketing of the rifle.

The defendants moved to strike the plaintiffs' complaint, 
contending that all of the plaintiffs' claims are  [*68]  
barred by PLCAA. The defendants also argued that, to 
the extent that the plaintiffs' claims sound in negligent 
entrustment, the plaintiffs failed to state a legally valid 
negligent [***28]  entrustment claim under Connecticut 
common law, and, to the extent that their claims are 
predicated on alleged CUTPA violations, they are legally 
insufficient because, among other things, (1) the 
plaintiffs lack standing to bring a CUTPA action, (2) the 
plaintiffs' claims are time barred by CUTPA's three year 
statute of limitations; see General Statutes § 42-110g 
(f); (3) personal injuries and death are not cognizable 
CUTPA damages, and (4) the plaintiffs' CUTPA claims 
are simply veiled product liability claims and, therefore, 
are barred by General Statutes § 52-572n (a), the 
exclusivity provision of the Connecticut Product Liability 
Act (Product Liability Act).10

In response, the plaintiffs argued that PLCAA does not 
confer immunity on the defendants for purposes of this 
case because two statutory exceptions to PLCAA 
immunity—for claims alleging negligent entrustment 

more than five years from the date of the act or omission 
complained of. . . ."

8 The parties and the amici disagree as to whether the term 
"assault rifle" is an appropriate moniker for this class of 
weapons. We use the term because it is how the General 
Assembly has chosen to refer to semiautomatic firearms. See 
General Statutes § 53-202a (1) (B) (xxi); see also Merrill v. 
Navegar, Inc., 26 Cal. 4th 465, 470 n.3, 28 P.3d 116, 110 
Cal. Rptr. 2d 370 (2001) (term has become widely accepted 
in law).

9 General Statutes § 42-110b (a) provides that "[n]o person 
shall engage in unfair methods of competition and unfair or 
deceptive acts or practices in the conduct of any trade or 
commerce."

Other relevant provisions of CUTPA are set forth in part IV of 
this opinion.
10 The referenced statutory provisions are set forth in part IV of 
this opinion.

(negligent entrustment exception)11 and for claims 
alleging a violation of a statute applicable to the sale or 
marketing of firearms (predicate exception)12—apply to 
their claims. The plaintiffs further argued that, for 
various reasons, the defendants' state law negligent 
entrustment and CUTPA arguments were ill founded.

Although the trial court rejected most of the [***29]  
defendants' arguments, the court concluded that (1) the 
plaintiffs' allegations do not fit within the common-law 
tort of negligent entrustment, (2) PLCAA bars the 
plaintiffs' claims insofar as those claims sound in 
negligent  [*69]  entrustment, and (3) the plaintiffs lack 
standing to bring wrongful death claims predicated on 
CUTPA violations because they never entered into a 
business relationship with the defendants. Accordingly, 
the court granted in their entirety the defendants' 
motions to strike the plaintiffs' amended complaint.

On appeal, the plaintiffs challenge each of those 
conclusions.13 For their part, the  [**275]  defendants 

11 See 15 U.S.C. § 7903 (5) (A) (ii) (2012).

12 See 15 U.S.C. § 7903 (5) (A) (iii) (2012). This exception has 
come to be known as the predicate exception because a 
plaintiff must allege a knowing violation of a predicate statute.

13 The plaintiffs appealed to the Appellate Court from the 
judgment of the trial court, and we transferred the appeal to 
this court pursuant to General Statutes § 51-199 (c) and 
Practice Book § 65-1.

We granted permission to thirteen groups to appear and file 
amicus curiae briefs in this appeal. Five of the amici have filed 
briefs in support of the defendants' position: (1) Connecticut 
Citizens Defense League, Inc.; (2) Connecticut Defense 
Lawyers Association; (3) Gun Owners of America, Inc., Gun 
Owners Foundation, United States Justice Foundation, The 
Heller Foundation, and Conservative Legal Defense and 
Education Fund; (4) National Rifle Association of America, 
Inc.; and (5) National Shooting Sports Foundation. Eight of the 
amici have filed briefs in support of the plaintiffs' position: (1) 
medical doctors Katie Bakes, William Begg, Barbara Blok, 
Kathleen Clem, Christopher Colwell, Marie Crandall, Michael 
Hirsh, Stacy Reynolds, Jeffrey Sankoff, and Comilla Sasson 
(physicians amici); (2) The Brady Center to Prevent Gun 
Violence; (3) CT Against Gun Violence and Tom Diaz; (4) Law 
Center to Prevent Gun Violence; (5) Newtown Action Alliance 
and the Connecticut Association of Public School 
Superintendents; (6) law professors Nora Freeman Engstrom, 
Alexandra D. Lahav, Anita Bernstein, John J. Donohue III, 
Michael D. Green, Gregory C. Keating, James Kwak, Douglas 
Kysar, Stephan Landsman, Anthony J. Sebok, W. Bradley 
Wendel, John Fabian Witt, and Adam Zimmerman; (7) the 
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contend, as alternative grounds for affirmance, that the 
trial court improperly rejected their other CUTPA 
arguments. We conclude that the majority of the 
plaintiffs' claims were properly struck insofar as those 
claims are predicated on the theory that the sale of the 
XM15-E2S rifle to Lanza's mother or to the civilian 
market generally constituted either negligent 
entrustment; see part III of this opinion; or an unfair 
trade practice. See part IV B of this opinion. We also 
conclude, however, that the plaintiffs have standing to 
prosecute their CUTPA claims under  [*70]  
Connecticut [***30]  law. See part IV A of this opinion. 
We further conclude that PLCAA does not bar the 
plaintiffs from proceeding on the single, limited theory 
that the defendants violated CUTPA by marketing the 
XM15-E2S to civilians for criminal purposes, and that 
those wrongful marketing tactics caused or contributed 
to the Sandy Hook massacre.14 See part V of this 
opinion. Accordingly, we affirm in part and reverse in 
part the judgment of the trial court and remand the case 
for further proceedings.

II

ALLEGED FACTS

Because we are reviewing the judgment of the trial court 
rendered on a motion to strike, we must assume the 
truth of the following facts, as alleged by the plaintiffs.15 

State of Connecticut and the Department of Consumer 
Protection; and (8) Trinity Church Wall Street.

14 Although our conclusion that the plaintiffs' primary theory—
that the legal sale of the AR-15 assault rifle to the civilian 
market constitutes an unfair trade practice—is barred by the 
relevant statute of limitations disposes of that theory; see part 
IV B of this opinion; we believe that that theory, if timely 
presented, also would be barred by PLCAA immunity and/or 
the Product Liability Act, General Statutes § 52-572n (a).

15 HN1[ ] The standard of review regarding motions to strike 
is well established. "A motion to strike attacks the legal 
sufficiency of the allegations in a pleading. . . . In reviewing the 
sufficiency of the allegations in a complaint, courts are to 
assume the truth of the facts pleaded therein, and to 
determine whether those facts establish a valid cause of 
action. . . . [I]f facts provable in the complaint would support a 
cause of action, the motion to strike must be denied. . . . Thus, 
we assume the truth of both the specific factual allegations 
and any facts fairly provable thereunder. . . . Because a 
motion to strike challenges the legal sufficiency of a pleading, 
and, consequently, requires no factual findings by the trial 
court, our review of the court's ruling [on a motion to strike] is 
plenary." (Citations omitted; internal quotation marks omitted.) 

Lanza carried out the Sandy Hook massacre using a 
Bushmaster XM15-E2S rifle. That rifle is Remington's 
version of the AR-15 assault rifle, which is substantially 
similar to the standard issue M16 military service rifle 
used by the United States Army and other nations' 
armed forces, but fires only in semiautomatic mode.

 [**276]  [*71]   The AR-15 and M16 are highly lethal 
weapons that are engineered to deliver maximum 
carnage with extreme efficiency. Several features make 
these rifles especially well suited for combat and enable 
a shooter to inflict [***31]  unparalleled carnage. Rapid 
semiautomatic fire "unleashes a torrent of bullets in a 
matter of seconds." The ability to accommodate large 
capacity magazines allows for prolonged assaults. 
Exceptional muzzle velocity makes each hit 
catastrophic. Indeed, the plaintiffs contend, bullets fired 
from these rifles travel at such a high velocity that they 
cause a shockwave to pass through the body upon 
impact, resulting in catastrophic injuries even in areas 
remote to the direct wound. Finally, the fact that the AR-
15 and M16 are lightweight, air-cooled, gas-operated, 
and magazine fed, enabling rapid fire with limited recoil, 
means that their lethality is not dependent on good aim 
or ideal combat conditions.

These features endow the AR-15 with a lethality that 
surpasses even that of other semiautomatic weapons. 
"The net effect is more wounds, of greater severity, in 
more victims, in less time." That lethality, combined with 
the ease with which criminals and mentally unstable 
individuals can acquire an AR-15, has made the rifle the 
weapon of choice for mass shootings, including school 
shootings.

The particular weapon at issue in this case was 
manufactured and sold by the Bushmaster 
defendants. [***32]  Sometime prior to March, 2010, the 
Bushmaster defendants sold the rifle to the Camfour 
defendants. The Camfour defendants subsequently sold 
the rifle to the Riverview defendants, who operate a 
retail gun store located in the town of East Windsor.

In March, 2010, Lanza's mother purchased the rifle from 
the Riverview defendants. Lanza, who was seven-teen 
years old at the time, had expressed a desire to join the 
elite United States Army Rangers unit. His mother 
 [*72]  bought the rifle to give to or share with him in 
order to connect with him. However, when Lanza turned 
eighteen on April 22, 2010, he did not enlist in the 
military. Still, he gained unfettered access to a military 

Himmelstein v. Windsor, 304 Conn. 298, 307, 39 A.3d 1065 
(2012).
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style assault rifle.

Eight months later, on the morning of December 14, 
2012, Lanza retrieved the rifle and ten 30 round 
magazines. Using a technique taught in the first person 
shooter video games that he played, he taped several of 
those magazines together to allow for faster reloading. 
He then drove to Sandy Hook Elementary School.

Just before 9:30 a.m., Lanza shot his way into the 
locked school using the XM15-E2S. He immediately 
shot and killed Mary Joy Sherlach as well as the 
school's principal. He subsequently shot [***33]  and 
wounded two staff members.

Lanza next entered Classroom 8, where he used the 
rifle to kill two adults and fifteen first grade children, 
including five of the plaintiffs. Finally, he entered 
Classroom 10, where he used the rifle to kill two adults 
and five first grade children, including three of the 
plaintiffs. Nine children from Classroom 10 were able to 
escape when Lanza paused to reload with another 
magazine.

In total, the attack lasted less than four and one-half 
minutes, during which Lanza fired at least 154 rounds 
from the XM15-E2S, killing twenty-six and wounding two 
others.16

 [**277]  The plaintiffs filed the present action in 2014 
seeking damages and injunctive relief. Each of the 
counts in  [*73]  the operative first amended complaint is 
predicated on two distinct theories of liability. First, the 
plaintiffs contend that the AR-15 is a military grade 
weapon that is "grossly ill-suited" for legitimate civilian 
purposes such as self-defense and recreation. They 
also allege that the AR-15 has become the weapon of 
choice for mass shootings and, therefore, that the risks 
associated with selling the weapon to the civilian market 
far outweigh any potential benefits. The defendants 
continued to sell [***34]  the XM15-E2S despite their 
knowledge of these facts. Therefore, the plaintiffs 
contend, it was both negligent and an unfair trade 

16 Although the plaintiffs do not specifically allege it, an 
investigation revealed that Lanza killed his mother in their 
home prior to the massacre and that the massacre ended 
when he took his own life in the school. Both of those killings 
apparently were carried out with other firearms and are not at 
issue in this case. See Division of Criminal Justice, State of 
Connecticut, Report of the State's Attorney for the Judicial 
District of Danbury on the Shootings at Sandy Hook 
Elementary School and 36 Yogananda Street, Newtown, 
Connecticut on December 14, 2012 (November 25, 2013) p. 2.

practice for each of the defendants to sell the weapon, 
knowing that it eventually would be purchased by a 
civilian customer who might share it with other civilian 
users.

The plaintiffs' second theory of liability is that the 
defendants advertised and marketed the XM15-E2S in 
an unethical, oppressive, immoral and unscrupulous 
manner. They contend that the defendants have sought 
to grow the AR-15 market by extolling the militaristic and 
assaultive qualities of their AR-15 rifles and, specifically, 
the weapon's suitability for offensive combat missions. 
The plaintiffs argue that the defendants' militaristic 
marketing reinforces the image of the AR-15 as a 
combat weapon that is intended to be used for the 
purposes of waging war and killing human beings. 
Consistent with that image, the defendants further 
promoted the XM15-E2S as a combat weapon system 
by designating in their product catalogues that the rifle 
comes "standard" with a 30 round magazine which, the 
plaintiffs allege, differs from how the defendants 
promote and sell rifles for legal civilian purposes [***35]  
such as hunting and sport shooting.17

 [*74]  The plaintiffs further contend that the defendants 
unethically promoted their assault weapons for 
offensive, military style missions by publishing 
advertisements and distributing product catalogs that (1) 
promote the AR-15 as "the uncompromising choice 
when you demand a rifle as mission adaptable as you 
are," (2) depict soldiers moving on patrol through 
jungles, armed with Bushmaster rifles, (3) feature the 
slogan "[w]hen you need to perform under pressure, 
Bushmaster delivers," superimposed over the silhouette 
of a soldier holding his helmet against the backdrop of 
an American flag, (4) tout the "military proven 
performance" of firearms like the XM15-E2S, (5) 

17 In addition to alleging that the defendants promoted the 
XM15-E2S for illegal, offensive use by civilians, the plaintiffs 
contended in their briefs and at oral argument before this court 
that the defendants' marketing was unethical and 
unscrupulous insofar as they (1) marketed the weapon to 
unstable, or even mentally ill, teenaged boys who were likely 
to use the rifle to commit violent assaults, (2) attempted to 
circumvent firearms sales laws by marketing the weapon to 
legal buyers who would foreseeably provide them to family 
members who could not legally purchase such weapons, and 
(3) further promoted the weapons for offensive use by 
unstable young men by licensing them for placement in violent 
video games that promote illegal civilian uses of military type 
assault rifles. Because these legal theories are not clearly 
articulated in the operative complaint, however, we do not 
consider them for purposes of this opinion.
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promote civilian rifles as "the ultimate combat weapons 
system," (6) invoke the unparalleled destructive power 
of their AR-15 rifles, (7) claim that the most elite 
branches of the United States military, including the 
United States Navy  [**278]  SEALs, the United States 
Army Green Berets and Army Rangers, and other 
special forces, have used the AR-15, and (8) depict a 
close-up of an AR-15 with the following slogan: "Forces 
of opposition, bow down. You are single-handedly 
outnumbered."

Finally, with respect [***36]  to this second, wrongful 
marketing theory of liability, the plaintiffs contend that 
the defendants' marketing of the XM15-E2S to civilians 
for offensive assault missions was a substantial factor in 
causing the plaintiffs' injuries. Specifically, they contend 
that Lanza had dreamed as a child of joining the elite 
Army Rangers unit of the United States Army and was, 
therefore, especially susceptible to militaristic marketing. 
They further contend that he selected the  [*75]  XM15-
E2S for his assault from among an arsenal that included 
various less lethal arms—at least three handguns, one 
shotgun, two bolt action rifles, and three samurai 
swords—and that he specifically chose the XM15-E2S 
not only for its functional capabilities, including its 
assaultive qualities and efficiency in inflicting mass 
casualties, but also because of its marketed association 
with the military.18 Finally, they contend that Lanza was 
a devoted player of first person shooter games featuring 
variants of the XM15-E2S and that he employed 
techniques taught in those games to enhance the 
lethality of his assault on the school. In other words, the 
plaintiffs allege that the attack, had it occurred at all, 
would have been less [***37]  lethal and the carnage 
less grievous if Lanza had not been encouraged by the 
defendants' marketing campaign to select the XM15-
E2S as his weapon of choice and taught by violent 
video games how to kill with it most efficiently. 
Additional facts and procedural history will be set forth 
as necessary.

III

NEGLIGENT ENTRUSTMENT

In opposition to the defendants' motions to strike, the 
plaintiffs argued that their claims were not barred by 
PLCAA because the claims are predicated on 

18 Although the plaintiffs do not expressly allege it in their 
complaint, the physicians amici contend that, according to the 
medical literature, assault weapon advertisements may 
activate people who are predisposed to violence.

allegations of negligent entrustment and CUTPA 
violations, both of which satisfy statutory exceptions to 
PLCAA immunity. In this part of the opinion, we consider 
whether the trial court correctly concluded that the 
plaintiffs' claims were legally insufficient to the extent 
that those claims are predicated on a theory of negligent 
entrustment. The trial court concluded both that the 
 [*76]  plaintiffs had not sufficiently pleaded a cause of 
action in negligent entrustment under Connecticut 
common law and, in the alternative, that the plaintiffs' 
allegations did not satisfy PLCAA's statutory definition of 
negligent entrustment. See 15 U.S.C. § 7903 (5) (B) 
(2012).19 The plaintiffs challenge both conclusions on 
appeal. Because we agree with the trial [***38]  court 
that the plaintiffs have not pleaded a legally sufficient 
cause of action in negligent entrustment under our 
state's common law, we need not consider whether 
negligent entrustment claims must meet stricter 
requirements in  [**279]  order to satisfy the federal 
statutory exception.

The following additional procedural history is relevant to 
this issue. In response to the defendants' motions to 
strike, the plaintiffs argued that their claims are not 
precluded by PLCAA because each of their claims is 
predicated in part on a theory of negligent entrustment 
and PLCAA does not confer immunity on sellers of 
firearms in actions for negligent entrustment. See 15 
U.S.C. § 7903 (5) (A) (ii) (2012).20 In its decision 
granting the defendants' motions to strike, the trial court 
concluded that an action for negligent entrustment will 
lie only when the supplier of a dangerous instrumentality 
such as a firearm knows or has reason to know that the 
direct entrustee is likely to use the item unsafely. 
Because the plaintiffs did not allege that there was any 
specific reason to believe that the Camfour  [*77]  

19 Title 15 of the 2012 edition of the United States Code, § 
7903 (5) (B), provides in relevant part: "[T]he term 'negligent 
entrustment' means the supplying of a qualified product by a 
seller for use by another person when the seller knows, or 
reasonably should know, the person to whom the product is 
supplied is likely to, and does, use the product in a manner 
involving unreasonable risk of physical injury to the person or 
others."

20 Title 15 of the 2012 edition of the United States Code, § 
7903 (5) (A), provides in relevant part: "The term 'qualified civil 
liability action' . . . shall not include—

* * *

"(ii) an action brought against a seller for negligent 
entrustment . . . ."
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defendants (as direct entrustees of the Remington 
defendants), the Riverview defendants (as direct 
entrustees of the Camfour defendants), [***39]  or 
Lanza's mother (as a direct entrustee of the Riverview 
defendants) was incompetent to operate the XM15-E2S 
or had a propensity to use the weapon in an unsafe 
manner, the court granted all of the defendants' motions 
to strike with respect to the plaintiffs' negligent 
entrustment theories of liability.

We commence our review of this issue with a brief 
discussion of the history of and principles that animate 
the tort of negligent entrustment. HN2[ ] The cause of 
action for negligent entrustment represents a departure 
from the general rule that an individual cannot be held 
liable for the conduct of others. It reflects a legitimate 
societal concern that a person in possession of a 
dangerous instrument should bear the responsibility of 
exercising care when entrusting that instrument to 
another, given the serious risk to society if items like 
firearms or auto-mobiles should fall into unfit hands. See 
J. Fisher, Comment, "So How Do You Hold This Thing 
Again?: Why the Texas Supreme Court Should Turn the 
Safety off the Negligent Entrustment of a Firearm Cause 
of Action," 46 Tex. Tech. L. Rev. 489, 495, 501 (2014). 
The primary question that we must resolve is whether 
these principles apply only when the entrustor believes 
or has specific [***40]  reason to believe that the direct 
entrustee is likely to use the item unsafely or, rather, 
whether they also apply when it is reasonably 
foreseeable that the entrustment ultimately will lead to 
injurious use, whether by the direct entrustee or by 
some unknown third party.21 If the former, then the trial 
court properly  [*78]  found for the defendants on this 
issue as a matter of law; if the latter, then the plaintiffs 
are correct that the plaintiffs' claim presents an issue of 
fact to be decided by a jury.

Although the idea that it may be wrong to entrust a 
weapon or other dangerous item to one likely to misuse 
it is as old as civilization,22 the common-law tort of 

21 As we explain hereinafter, there is, of course, a third option: 
it may be foreseeable that the direct entrustee will share the 
dangerous item with a specific, identifiable third party who is 
incompetent to use it safely. The present case does not 
require us to determine whether and when an action for 
negligent entrustment will lie under those circumstances, when 
the nexus between the entrustor and the ultimate user is less 
attenuated than it is in the present case.
22 See, e.g., The Republic of Plato (H. Davis trans., M. Walter 
Dunne 1901) c. 5, p. 33 (arguing that, having taken temporary 
possession of weapons from friend who was then in his right 

negligent  [**280]  entrustment traces its origins to 
Dixon v. Bell, 105 Eng. Rep. 1023 (K.B. 1816). See B. 
Todd, "Negligent Entrustment of Firearms," 6 Hamline L. 
Rev. 467, 467 and n.1 (1983). In Dixon, the defendant 
sent a preadolescent girl to retrieve a loaded gun, 
resulting in the accidental shooting of the plaintiff's son. 
See Dixon v. Bell, supra, 1023. In upholding a verdict for 
the plaintiff that the defendant was liable for entrusting 
the girl with the care and custody of the weapon, the 
court recognized that "he well [knew] that the said [girl] 
was too young, and an unfit and improper person to be 
sent for the gun . . . ." Id.

 [***41] American courts began applying the doctrine of 
negligent entrustment in the 1920s, following the advent 
of the mass produced automobile; see J. Fisher, supra, 
46 Tex. Tech. L. Rev. at 493; and Connecticut first 
recognized the common-law cause of action in Turner v. 
American District Telegraph & Messenger Co., 94 Conn. 
707, 110 A. 540 (1920). In that case, the defendant 
security company entrusted a loaded pistol to an 
employee who later instigated a fight with and ultimately 
shot the plaintiff, a customer's night watchman. Id., 708-
11 (preliminary statement of facts). This court held that 
there was insufficient evidence to support a verdict for 
the plaintiff on his negligent entrustment claim because 
there was not "even a scintilla of evidence that the 
defendant had or  [*79]  ought to have had knowledge 
or even suspicion that [its employee] possessed any of 
the traits . . . attributed to him by the plaintiff," including 
that "he was a reckless person, liable to fall into a 
passion, and unfit to be [e]ntrusted with a deadly 
weapon . . . ." Id., 716. "Without this vitally important 
fact," the court concluded, "the plaintiff's claim falls to 
the ground . . . ." Id.

Other Connecticut cases decided in the early twentieth 
century, although not always expressly resolved under 
the rubric of negligent entrustment, also suggested that 
a person can be held liable for third-party injuries 
resulting from another's use of a dangerous item only if 
the entrustment of that item was made with actual or 
constructive knowledge that misuse by the entrustee 
was foreseeable. In Wood v. O'Neil, 90 Conn. 497, 97 
A. 753 (1916), for example, this court held that no cause 
of action in negligence could be maintained against the 
parents of a fifteen year old boy who accidentally shot a 
companion with a shotgun because the parents, in 
permitting the boy to use the gun, had no specific 
knowledge that he "was possessed of a marked 

mind, it would be unjust to return those weapons if friend, 
having since gone mad, demanded them back).
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careless disposition." Id., 500.

Subsequently, in Greeley v. Cunningham, 116 Conn. 
515, 165 A. 678 (1933), we articulated HN3[ ] the 
standards that govern a negligent entrustment action in 
the context of automobiles, which since has become the 
primary context in which such claims have arisen. See 
generally J. Fisher, supra [***42] , 46 Tex. Tech. L. Rev. 
489. In Greeley, the plaintiff alleged that the defendant 
had been negligent in entrusting his car to an 
unlicensed driver, who subsequently caused an 
accident while attempting to pass the plaintiff's vehicle. 
See Greeley v. Cunningham, supra, 517-18. "[Although] 
liability cannot be imposed [on] an owner merely 
because he [e]ntrusts [his automobile] to another to 
drive [on] the highways," the court explained, "[i]t is . . . 
coming to be generally held that  [*80]  the owner may 
be liable for injury resulting from the operation of an 
automobile  [**281]  he loans to another when he knows 
or ought reasonably to know that the one to whom he 
[e]ntrusts it is so incompetent to operate it, by reason of 
inexperience or other cause, that the owner ought 
reasonably to anticipate the likelihood that in its 
operation injury will be done to others." (Emphasis 
added.) Id., 518. This court proceeded to set forth the 
elements of a cause of action sounding in negligent 
entrustment of an automobile: (1) the owner of an 
automobile entrusts it to another person (2) whom the 
owner knows or should reasonably know is so 
incompetent to operate it that injury to others should 
reasonably be anticipated, and (3) such incompetence 
results in injury. Id., 520.

Since this court decided Wood, Turner, and Greeley, 
HN4[ ] it never has suggested that a cause of action 
for negligent entrustment—whether involving a vehicle, 
a weapon, or some other dangerous item—will lie in the 
absence of evidence that the direct entrustee is likely to 
use the item unsafely. Most jurisdictions that have 
recognized a cause of action in negligent entrustment 
likewise require that the actor have actual or 
constructive knowledge that the specific person to 
whom a dangerous instrumentality is directly entrusted 
is unfit to use it properly. See, e.g., J. Fisher, supra, 46 
Tex. Tech. L. Rev. at 496; B. Todd, supra, 6 Hamline L. 
Rev. 467; S. Beal, "Saving Negligent Entrustment 
Claims," Trial, February, 2007, p. 35.

In accordance with the majority view, this also is the rule 
set forth in the Restatement (Second) of Torts. Section 
308 of the Restatement (Second) provides that HN5[ ] 
"[i]t is negligence to permit a third person to use a thing . 
. . [that] is under the control of the actor, if the actor 

knows or should know that such person intends or is 
likely to use the thing . . . in such a manner as to create 
an unreasonable risk of harm to others." (Emphasis 
 [*81]  added.) 2 Restatement (Second), Torts § 308, p. 
100 (1965). Section 390, which further defines the tort of 
negligent entrustment, provides that "[o]ne [***43]  who 
supplies . . . a chattel for the use of another whom the 
supplier knows or has reason to know to be likely 
because of his youth, inexperience, or otherwise, to use 
it in a manner involving unreasonable risk of physical 
harm to himself and others . . . is subject to liability for 
physical harm resulting to them." 2 id., § 390, p. 314; 
see also B. Todd, supra, 6 Hamline L. Rev. 467 and n.5. 
We take it as well established, then, that, in order to 
prove negligent entrustment, a plaintiff must 
demonstrate that (1) the defendant has entrusted a 
potentially dangerous instrumentality to a third person 
(2) whom the entrustor knows or should know intends or 
is likely to use the instrumentality in a manner that 
involves unreasonable risk of physical harm, and (3) 
such use does in fact cause harm to the entrustee or 
others.

The rule that a cause of action for negligent entrustment 
will lie only when the entrustor knows or has reason to 
know that the direct entrustee is likely to use a 
dangerous instrumentality in an unsafe manner would 
bar the plaintiffs' negligent entrustment claims. 
Specifically, there is no allegation in this case that there 
was any reason to expect that Lanza's mother was likely 
to use the rifle in an unsafe [***44]  manner.23

The plaintiffs, recognizing that they cannot prevail under 
this rule, invite us to adopt a different framework, one 
"that focuses on the existence of a nexus between the 
defendant and the dangerous  [**282]  user—rather 
than the number of steps between them . . . ." In other 
words, their proposal is that a party alleging negligent 
entrustment need prove only that it was reasonably 
foreseeable that, following the initial entrustment of a 
 [*82]  dangerous instrumentality, that instrumentality 
ultimately would come into the possession of someone 
who would use it in an unsafe manner. A jury could find 
that standard satisfied in this case, they contend, 
because (1) Remington allegedly marketed its assault 
rifles to young men who play violent, first person shooter 
video games and who, as a class, have a history of 
using such rifles in real mass shootings, and (2) there is 
evidence that individuals who legally purchase weapons 

23 The plaintiffs expressly disclaim any allegation that 
Riverview's employees were careless in their decision to sell 
the rifle to Lanza's mother.
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such as the AR-15 often share the weapons with family 
members, including young men.

We decline the plaintiffs' invitation to stretch the doctrine 
of negligent entrustment so far beyond its historical 
moorings. We recognize that HN6[ ] some of our sister 
state courts have permitted negligent [***45]  
entrustment actions to proceed when, although there 
was no indication that the direct entrustee was 
incompetent to use a dangerous item, there was reason 
to believe that the entrustee would in turn share the item 
with a specific third party who would misuse it. This has 
been the case, for example, when a parent or other 
agent purchased a weapon or vehicle for a child who 
was present at the place and time of sale.24 We need 
not decide whether and to what extent Connecticut 
would recognize a cause of action for negligent 
entrustment under such circumstances, however, 
because, in the present case, the plaintiffs do not allege 
that any of the defendants possessed any knowledge or 
had any specific reason to believe either that Lanza's 
mother would share the XM15-E2S with her son or that 
he was especially likely to operate it unsafely or illegally. 
In any event, the plaintiffs have failed to cite to a single 
case, from any  [*83]  jurisdiction, that allowed an action 
for negligent entrustment to proceed when the nexus 
between a manufacturer of a product and the person 
who ultimately used that product in an unsafe manner 
was as attenuated as it is in the present case.25

24 See, e.g., Dillon v. Suburban Motors, Inc., 166 Cal. App. 
3d 233, 212 Cal. Rptr. 360, 362-67 (Cal. App.), cause 
dismissed, 705 P.2d 1260, 218 Cal. Rptr. 584 (Cal. 1985); 
Semeniuk v. Chentis, 1 Ill. App. 2d 508, 510, 117 N.E.2d 883 
(1954); Sickles v. Montgomery Ward & Co., 6 Misc. 2d 1000, 
1001, 167 N.Y.S.2d 977 (1957); Corey v. Kaufman & 
Chernick, Inc., 70 R.I. 27, 30-31, 36 A.2d 103 (1944).

25 The plaintiffs have drawn our attention to several cases in 
which the dangerous instrumentality at issue was misused by 
someone other than the direct entrustee. In each of those 
cases, however, the defendants had specific reason to know 
or believe that the direct entrustee should not be trusted with 
the instrumentality. See, e.g., Collins v. Arkansas Cement Co., 
453 F.2d 512, 513-14 (8th Cir. 1972) (defendant's employee 
who gave explosive to children had history of horseplay with 
such explosives); LeClaire v. Commercial Siding & 
Maintenance Co., 308 Ark. 580, 581-82, 826 S.W.2d 247 
(1992) (defendant knew that employee, who allowed another 
driver to use defendant's vehicle, leading to accident, had 
history of intoxication and moving violations); Rios v. Smith, 95 
N.Y.2d 647, 653, 744 N.E.2d 1156, 722 N.Y.S.2d 220 (2001) 
(defendant knew that son often drove defendant's allterrain 
vehicle [ATV] in unsafe manner and that son's friend, whose 

We also recognize that HN7[ ] there is [***46]  
authority for the proposition that entrustment may be 
deemed negligent when the entrustor has no specific 
knowledge regarding the entrustee's personal 
competence or character but knows that the entrustee is 
a member of a class that is notoriously unfit to safely 
utilize the entrusted item. See 2 Restatement (Second), 
supra, § 308, comment (b),  [**283]  p. 100. The 
plaintiffs argue that we should apply that principle in this 
case because (1) gun buyers as a class are known to 
sometimes share their weapons with family members, 
including young males, and (2) young males, in turn, are 
known to sometimes use assault weapons to commit 
mass shootings. Once again, we decline the invitation to 
so dramatically expand the scope of negligent 
entrustment liability.

As we noted, the tort of negligent entrustment saw its 
florescence, if not its modern genesis, in the advent of 
the mass produced automobile. See B. Todd, supra, 6 
Hamline L. Rev. 467; A. Cholodofsky, Note, "Torts: 
 [*84]  Does the Negligent Entrustment Doctrine Apply 
to Sellers?" 39 U. Fla. L. Rev. 925, 928 (1987). In some 
instances, a person may be unsuited to drive an 
automobile because he is reckless, or inebriated, or 
otherwise distinctly unfit to drive safely on the public 
roads. See A. Cholodofsky, supra, 926 and nn. 5-6. It 
also is a matter of common sense and common 
knowledge, however, [***47]  that certain classes of 
people—e.g., young children and blind persons—are 
inherently unfit to drive. Our laws recognize as much. 
See General Statutes § 14-36 (c) and (e) (establishing, 
among other things, age and vision screening 
requirements for motor vehicle operator's permit or 
license). Accordingly, one may be negligent for 
entrusting an automobile to such users even in the 
absence of any particular knowledge about their 
individual driving skills, experience, or temperament. A 
jury reasonably might conclude that the same is true 
with respect to firearms and other weapons and 
dangerous equipment. See B. Todd, supra, 468-69.

The plaintiffs' theory, however, is fundamentally 
different. They do not contend that all gun buyers such 
as Lanza's mother, or young men such as Lanza, are 
incapable of safely operating an AR-15. The plaintiffs do 
not even contend that such users usually or even 
frequently operate such weapons unsafely or unlawfully. 
Rather, the plaintiffs contend that it is objectively 
unreasonable to legally sell an assault weapon to an 

misuse of ATV injured plaintiff, was frequent visitor and 
previously had ridden ATV with son).
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adult buyer, for no other reason than that some small 
subset of buyers will share weapons with their young 
adult sons and some much smaller subset of young 
adult males will use those weapons to [***48]  commit 
terrible, random crimes. The only plausible way to 
construe HN8[ ] that claim—and we do not understand 
the plaintiffs to deny this—is that any commercial sale of 
assault weapons to civilian users constitutes negligent 
entrustment because the social costs of such sales 
outweigh the perceived benefits. Other courts have 
rejected such a  [*85]  theory, as do we. See, e.g., 
McCarthy v. Sturm, Ruger & Co., 916 F. Supp. 366, 370 
(S.D.N.Y. 1996), aff'd sub nom. McCarthy v. Olin Corp., 
119 F.3d 148 (2d Cir. 1997); Merrill v. Navegar, Inc., 26 
Cal. 4th 465, 483-84, 28 P.3d 116, 110 Cal. Rptr. 2d 
370 (2001); see also Phillips v. Lucky Gunner, LLC, 84 
F. Supp. 3d 1216, 1226 (D. Colo. 2015) (rejecting theory 
that unmediated online sales of hazardous items 
represent negligent entrustment), appeal dismissed, 
United States Circuit Court of Appeals, Docket No. 15-
1153 (10th Cir. July 21, 2015). Accordingly, the plaintiffs' 
action cannot proceed under the negligent entrustment 
exception to immunity under PLCAA.

IV

WRONGFUL DEATH AND CUTPA: ISSUES OF STATE 
LAW

We turn next to the question of whether the trial court 
properly granted the defendants' motion to strike the 
plaintiffs' wrongful death claims insofar as those claims 
are predicated on alleged CUTPA violations. Because 
we have concluded that  [**284]  the plaintiffs have not 
pleaded a legally sufficient negligent entrustment claim 
under Connecticut common law, PLCAA will bar the 
present action unless (1) the plaintiffs have pleaded a 
cognizable [***49]  CUTPA violation, and (2) CUTPA 
constitutes a predicate statute for purposes of 15 U.S.C. 
§ 7903 (5) (A) (iii).

In their motions to strike, the defendants argued, among 
other things, that (1) the plaintiffs' claims were barred by 
CUTPA's three year statute of limitations, (2) damages 
for personal injuries and death resulting therefrom are 
not cognizable under CUTPA, (3) the plaintiffs' CUTPA 
claims are precluded by the Product Liability Act; see 
General Statutes § 52-572n (a); and (4) CUTPA is not a 
valid predicate statute for purposes of PLCAA. The trial 
court rejected each of these arguments. The court 
agreed with the defendants, however,  [*86]  that 
CUTPA does not afford protection to persons who do 
not have a consumer or other commercial relationship 

with the alleged wrongdoer. Accordingly, the court 
concluded that the plaintiffs lacked standing to pursue 
wrongful death claims predicated on CUTPA violations.

On appeal, the plaintiffs contend that the trial court 
improperly struck their claims for lack of standing to 
pursue them under CUTPA. For their part, the 
defendants claim that the trial court's judgment can be 
affirmed on the alternative ground that the court's other 
determinations were improper.

As an initial matter, we reiterate that the 
plaintiffs' [***50]  CUTPA based wrongful death claims 
are predicated on at least two fundamentally distinct 
theories of liability. First, the plaintiffs contend that the 
defendants violated CUTPA by selling the XM15-E2S to 
the civilian market despite their knowledge that there is 
no legitimate civilian use for such a weapon, that assault 
weapons such as the AR-15 pose unreasonable risks 
when used by civilians, and that individuals unfit to 
operate such weapons likely would gain access to them. 
In other words, the plaintiffs allege, in essence, that any 
sale of any assault weapon to any civilian purchaser in 
Connecticut is, ipso facto, an unfair trade practice under 
CUTPA.

Second, the plaintiffs contend that the defendants 
violated CUTPA by advertising and marketing the 
XM15-E2S in an unethical, oppressive, immoral, and 
unscrupulous manner that promoted illegal offensive 
use of the rifle. Specifically, they allege that the 
defendants:

• promoted use of the XM15-E2S for offensive, 
assaultive purposes—specifically, for "waging war 
and killing human beings"—and not solely for self-
defense, hunting, target practice, collection, or 
other legitimate civilian firearm uses

 [*87]  • extolled the militaristic qualities of [***51]  
the XM15-E2S
• advertised the XM15-E2S as a weapon that allows 
a single individual to force his multiple opponents to 
"bow down"
• marketed and promoted the sale of the XM15-E2S 
with the expectation and intent that it would be 
transferred to family members and other 
unscreened, unsafe users after its purchase.

The plaintiffs further allege in this regard that such 
promotional tactics were causally related to some or all 
of the injuries that were inflicted during the Sandy Hook 
massacre.

For the reasons that follow, we conclude that the trial 
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court improperly granted the defendants' motion to strike 
these allegations in their entirety. We agree with the 
plaintiffs that the trial court improperly concluded that 
they lack standing to pursue [**285]  any of their 
CUTPA claims against the defendants. With respect to 
the plaintiffs' first theory of CUTPA liability—that the sale 
of AR-15s to the civilian population is ipso facto unfair—
we agree with the defendants that the trial court's 
judgment can be affirmed on the alternative ground that 
the plaintiffs' claim is time barred under the CUTPA 
statute of limitations. Cf. footnote 14 of this opinion. 
However, with respect to the plaintiffs' second 
theory [***52]  of liability—that the defendants' wrongful 
marketing of the XM15-E2S for illegal, offensive 
purposes was a causal factor in increasing the 
casualties of the Sandy Hook massacre—we find the 
defendants' various alternative bases for affirmance 
unpersuasive.

 [*88]  A

CUTPA Standing

Although the plaintiffs brought their claims pursuant to 
the wrongful death statute; General Statutes § 52-555; 
HN9[ ] a wrongful death action will lie only when the 
deceased person could have brought a valid claim for 
the injuries that resulted in death if he or she had 
survived. See part IV B of this opinion. Accordingly, to 
survive a motion to strike, the plaintiffs must be able to 
establish that they have standing to pursue a CUTPA 
claim for their injuries. We first consider whether the trial 
court properly concluded that the plaintiffs lacked 
standing to bring the present action under CUTPA 
because they were third-party victims who did not have 
a direct consumer, commercial, or competitor 
relationship (business relationship or privity 
requirement) with the defendants. HN10[ ] Because 
the principal evils associated with unscrupulous and 
illegal advertising are not ones that necessarily arise 
from or infect the relationship between an advertiser and 
its [***53]  customers, competitors, or business 
associates, we hold that a party directly injured by 
conduct resulting from such advertising can bring an 
action pursuant to CUTPA even in the absence of a 
business relationship with the defendant. Accordingly, 
we agree with the plaintiffs that the trial court improperly 
struck their CUTPA based wrongful death claims.

Whether one must have entered into a consumer or 
commercial relationship with an alleged wrongdoer in 

order to have standing to bring a CUTPA action 
presents a question of statutory interpretation. HN11[ ] 
The plain meaning of the statutory text must be our 
lodestar. See General Statutes § 1-2z.

HN12[ ] General Statutes § 42-110g (a) creates a 
private right of action for persons injured by unfair trade 
practices and provides in relevant part: "Any person who 
suffers  [*89]  any ascertainable loss of money or 
property, real or personal, as a result of the use or 
employment of a method, act or practice prohibited by 
section 42-110b, may bring an action . . . to recover 
actual damages. . . ." (Emphasis added.) On its face, 
the statute plainly and unambiguously authorizes 
anyone who has suffered an ascertainable financial loss 
as a result of an unfair trade practice to bring a CUTPA 
action. Nothing in the text of the statute 
indicates [***54]  that the right afforded by § 42-110g (a) 
is enjoyed only by persons who have done business of 
some sort with a defendant.

Even if we were to conclude that the statute is 
ambiguous in this regard, we perceive nothing in the 
legislative history or purpose of the statute that would 
support the defendants' theory that something more 
than an ascertainable financial loss caused by a 
prohibited act is necessary to confer standing under 
CUTPA. When CUTPA originally was enacted in 1973, 
the statute authorized private actions for "[a]ny person 
who purchases or leases  [**286]  goods or services 
from a seller or lessor primarily for personal, family or 
household purposes and thereby suffers any 
ascertainable loss of money or property, real or 
personal, as a result . . . ." (Emphasis added.) Public 
Acts 1973, No. 73-615, § 7 (P.A. 73-615), codified as 
amended at General Statutes (Rev. to 1975) § 42-110g 
(a). It is clear, then, that a direct consumer relationship 
initially was required in order to bring a CUTPA action.

Over the following decade, however, a series of 
amendments eliminated that privity requirement. Of 
particular note are the 1975 and 1979 amendments. In 
1975, the legislature amended the statute to confer 
standing on two distinct classes of plaintiffs. [***55]  See 
Public Acts 1975, No. 75-618, § 5 (P.A. 75-618). As 
amended, the statute provided that CUTPA actions can 
be brought either by "any person who purchases or 
leases goods or services from a seller or lessor primarily 
for personal,  [*90]  family or household purposes and 
thereby suffers any ascertainable loss . . . as a result" or 
by "[a]ny person who suffers any ascertainable loss of 
money or property, real or personal, as a result [of a 
prohibited practice] . . . ." P.A. 75-618, § 5, codified as 
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amended at General Statutes (Rev. to 1977) § 42-110g 
(a). In other words, the legislature conferred standing on 
an additional category of plaintiffs, namely, those whose 
injuries were not the result of a direct consumer 
purchase or lease of goods or services. Presumably 
recognizing that the original category of CUTPA 
plaintiffs (consumer direct purchasers and lessors) had 
become redundant insofar as it was merely a subset of 
the new, broader category that had been added in the 
1975 amendments—i.e., any person who suffers an 
injury as a result of a prohibited practice—the legislature 
amended the statute again in 1979 to eliminate the 
reference to direct purchasers. See Public Acts 1979, 
No. 79-210, § 1, codified at General Statutes (Rev. to 
1981) § 42-110g (a). As we previously have 
explained; [***56]  see Vacco v. Microsoft Corp., 260 
Conn. 59, 86-87, 793 A.2d 1048 and n.30 (2002); it is 
clear from this history that, although a business 
relationship initially was required to bring a CUTPA 
action, the legislature chose to eliminate that privity 
requirement and instead conferred standing on any 
person who could establish an ascertainable loss as a 
result of an unfair trade practice.

This conclusion finds additional support in the legislative 
proceedings pertaining to the various 1970s 
amendments. From the start, CUTPA prohibited unfair 
trade practices associated not only with the actual sale 
and distribution of products and services, but also with 
the advertising and offering of those products and 
services for sale.26 However, when the House of 
Representatives  [*91]  debated Substitute House Bill 
No. 5613, the bill that ultimately became No. 78-346 of 
the 1978 Public Acts, several representatives expressed 
concerns that the original file copy of that bill might be 
understood to mean that unfair advertising would no 
longer constitute a prohibited trade practice. In 
explaining the need to amend the bill, Representative 
Raymond C. Ferrari cautioned that CUTPA should not 
be watered down so as to "require the actual sale of an 
item as opposed to simply allow[ing] [***57]  the 
enforcement under an advertisement . . . ." 21 H.R. 
Proc., Pt. 10, 1978 Sess., p. 3987. Representative 
Robert F. Frankel expressed similar sentiments. 
 [**287]  See 21 H.R. Proc., Pt. 11, 1978 Sess., p. 4319 

26 General Statutes (Rev. to 1975) § 42-110b (a) provided in 
relevant part: "No person shall engage in unfair methods of 
competition . . . in the conduct of any trade or commerce. . . ." 
General Statutes (Rev. to 1975) § 42-110a (4) defined "trade 
and commerce" as "the advertising, offering for sale, sale, or 
distribution of any services and any property . . . ."

("we would actually be rolling back some of the 
coverage of [CUTPA] wherein we would be requiring a 
sale of advertised products before the Commissioner [of 
Consumer Protection] could become involved"). The fact 
that the legislature sought to ensure that advertising 
alone—even advertising that never results in a sale—
could constitute a prohibited practice suggests that an 
actual business relationship was not deemed to be a 
precondition for a CUTPA action following the 1975 
amendments.

It is true that the primary concern of those 
representatives during the 1978 hearings was to prevent 
the Department of Consumer Protection (department) 
from being stripped of its authority to aggressively 
enforce CUTPA violations relating to false or misleading 
advertising. It is, of course, possible that the legislature 
wanted the department to be able to curtail wrongful 
advertising campaigns at their inception, without having 
to wait until consumers were harmed before taking legal 
action, but intended [***58]  that private individuals not 
have standing to sue unless and until they had 
purchased goods or services in reliance on such 
advertisements. It bears emphasis, however, that the 
legislative history of CUTPA is replete not only with 
references  [*92]  to the broad scope and remedial 
nature of the act27 but also with statements specifically 
indicating a legislative awareness that the department 
and the Office of the Attorney General were not 
equipped to prosecute every unfair trade practice and a 
concomitant belief that it was important to incentivize 
broad enforcement action by private litigants.28 See, 
e.g., Hinchliffe v. American Motors Corp., 184 Conn. 
607, 615, 618, 440 A.2d 810 and nn. 4-5 (1981).

More directly on point is the testimony of Assistant 
Attorney General Arnold Feigen, which was offered on 
behalf of Attorney General Carl Ajello and 
Commissioner of Consumer Protection Mary Heslin, 
before the General Law Committee. See Conn. Joint 
Standing Committee Hearings, General Law, Pt. 4, 1979 
Sess., p. 1159. Testifying in favor of the 1979 
amendment that eliminated the direct purchaser 
requirement language, Feigen explained that 
"[n]umerous arguments have been raised in both state 
and federal courts that [a] plaintiff, in order to sue, must 

27 See, e.g., 19 H.R. Proc., Pt. 6, 1976 Sess., pp. 2186-87, 
remarks of Representative Ferrari.
28 See, e.g., 22 S. Proc., Pt. 8, 1979 Sess., p. 2575, remarks of 
Senator Steven C. Casey; 19 S. Proc., Pt. 6, 1976 Sess., pp. 
2276-78, remarks of Senator Louis Ciccarello.
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be a purchaser or a lessee [***59]  of a seller . . . ." Id. 
"The amendment," he opined, "will now allow a suit by 
any person who suffers any ascertainable loss of money 
or property." Id. Those statements, although not 
dispositive of the question before us, provide support for 
the plaintiffs' theory that the legislature intended to 
eliminate the business relationship requirement when it 
amended CUTPA. See Vacco v. Microsoft Corp., supra, 
260 Conn. 86-87 and n.30.

The defendants, while implicitly acknowledging that the 
plain language of § 42-110g (a) no longer imposes a 
business relationship requirement, offer two arguments 
 [*93]  as to why we should continue to read such a 
requirement into the statute. First, they contend that the 
trial court properly concluded that our prior cases and 
those of the Appellate Court have recognized a 
business relationship requirement and that principles of 
stare decisis and legislative acquiescence counsel 
against departing from those decisions.  [**288]  
Second, the defendants contend that prudential 
concerns support limiting CUTPA standing to persons 
who have a direct business relationship with the alleged 
wrongdoer. We consider each argument in turn.

In support of its conclusion that our cases impose a 
business relationship requirement, the trial court relied 
on [***60]  this court's decisions in Vacco v. Microsoft 
Corp., supra, 260 Conn. 59, and Ventres v. Goodspeed 
Airport, LLC, 275 Conn. 105, 881 A.2d 937 (2005), cert. 
denied, 547 U.S. 1111, 126 S. Ct. 1913, 164 L. Ed. 2d 
664 (2006). Neither decision compels such a result.

In Vacco, we recognized that HN13[ ] the legislature, 
by "'deleting all references to "purchasers, sellers, 
lessors, or lessees"'" in § 42-110g (a) in 1979, had 
eliminated CUTPA's privity requirement. Vacco v. 
Microsoft Corp., supra, 260 Conn. 88. We proceeded to 
clarify, however, that the elimination of the privity 
requirement did not mean that anyone could bring a 
CUTPA action, no matter how attenuated the 
connection between his or her injuries and a defendant's 
allegedly unfair trade practices. "Notwithstanding the 
elimination of the privity requirement," we explained, "it 
strains credulity to conclude that CUTPA is so formless 
as to provide redress to any person, for any 
ascertainable harm, caused by any person in the 
conduct of any trade or commerce." (Internal quotation 
marks omitted.) Id. We further observed, however, that 
CUTPA liability could reasonably be cabined in the 
same manner as with commonlaw tort actions: 
"[N]otwithstanding the broad language and remedial 
purpose of CUTPA, we have applied traditional  [*94]  

common-law principles of remoteness and proximate 
causation to determine whether a party has standing to 
bring an action under CUTPA." (Footnote [***61]  
omitted.) Id. Notably, we cited Ganim v. Smith & 
Wesson Corp., 258 Conn. 313, 780 A.2d 98 (2001), as 
an example of a case in which the alleged harms 
suffered by the plaintiffs—the city of Bridgeport and its 
mayor—as a result of gun violence were "too remote 
and derivative" with respect to the challenged conduct 
for the plaintiffs to have standing to bring a CUTPA 
claim. Vacco v. Microsoft Corp., supra, 88-89, citing 
Ganim v. Smith & Wesson Corp., supra, 344, 365.We 
proceeded in Vacco to apply the same three part 
remoteness analysis that we had applied in Ganim, 
ultimately concluding that the plaintiff lacked standing 
because his injuries were too remote in relation to the 
defendant's allegedly anticompetitive conduct. Vacco v. 
Microsoft Corp., supra, 90-92; see Ganim v. Smith & 
Wesson Corp., supra, 353. Accordingly, Vacco stands 
for the proposition that standing to bring a CUTPA claim 
will lie only when the purportedly unfair trade practice is 
alleged to have directly and proximately caused the 
plaintiff's injuries. This remoteness requirement serves 
the same function as a privity requirement, as it 
mitigates any concerns associated with imposing 
limitless liability on CUTPA defendants.

Although our decision in Ventres could be read to 
suggest that the plaintiff must have a business 
relationship with the defendant, a closer review 
indicates that it does not stand for this sweeping 
proposition. In that case, [***62]  a land trust and a 
conservancy (property owners) alleged that the named 
defendant, Goodspeed Airport, LLC, among other 
defendants, had violated CUTPA by trespassing on the 
property owners' land. See Ventres v. Goodspeed 
Airport, LLC, supra, 275 Conn. 109, 112. We concluded, 
as a matter of law, that, even if the property owners had 
been able to prove their allegations,  [*95]   [**289]  
none of the alleged conduct would have risen to the 
level of a CUTPA violation. See id., 156-58.

As an alternative, independent basis for upholding the 
trial court's decision to strike the property owners' 
CUTPA claims, we briefly considered the property 
owners' contention that a CUTPA plaintiff is not required 
to allege any business relationship with a defendant, 
summarily rejecting that claim on the ground that the 
property owners had provided no authority for the 
proposition. Id., 157-58. Significantly, in contrast to the 
present case, Ventres did not involve allegations that a 
business relationship between the defendants and a 
third party had resulted in the harm alleged. Therefore, 
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we had no occasion to discuss or apply the proximate 
cause analysis set forth in Vacco. See Vacco v. 
Microsoft Corp., supra, 260 Conn. 90-92. In other 
words, there was no business relationship that could 
result in any causal connection to the injury alleged.

Accordingly, [***63]  the court in Ventres did not hold 
that every CUTPA claim requires a business 
relationship between a plaintiff and a defendant. Indeed, 
we did not analyze that issue, and at no point did we 
examine either the text or the legislative history of the 
statute, both of which, as we previously explained, 
strongly suggest that the legislature did not intend to 
impose a privity requirement. We thus conclude that the 
principles of stare decisis and legislative acquiescence 
do not preclude us from construing § 42-110g (a) de 
novo in the present case to address this question. See 
Igartúa v. Obama, 842 F.3d 149, 160 (1st Cir. 2016) 
(Torruella, J., concurring in part and dissenting in part) 
("[c]onsidering the cursory treatment given to this issue 
by the . . . panel [in the prior decision], our hands are 
not tied by stare decisis"), cert. denied sub nom. Igartua 
v. Trump,     U.S.    , 138 S. Ct. 2649, 201 L. Ed. 2d 
1050 (2018).

 [*96]  Next, we consider the defendants' argument that 
this court has, for prudential reasons, set various 
limitations on the types of parties that may bring CUTPA 
claims. The defendants contend that similar policy 
rationales counsel in favor of imposing a business 
relationship requirement. In two of the cases that the 
defendants cite in support of this proposition, however, 
this court concluded that CUTPA simply [***64]  did not 
govern the conduct at issue, and, therefore, we did not 
consider the question of standing. See Haynes v. Yale-
New Haven Hospital, 243 Conn. 17, 34, 699 A.2d 964 
(1997) (medical malpractice claims are not subject to 
CUTPA); Russell v. Dean Witter Reynolds, Inc., 200 
Conn. 172, 180, 510 A.2d 972 (1986) (CUTPA does not 
apply to deceptive practices in purchase and sale of 
securities). In the third case on which the defendants 
rely, namely, Jackson v. R. G. Whipple, Inc., 225 Conn. 
705, 627 A.2d 374 (1993), this court concluded that third 
parties lacked CUTPA standing only in the context of 
the unique professional relationship between attorneys 
and their clients. See id., 729. Accordingly, the cases 
that the defendants cite, which address unique 
professional service contexts and relationships, provide 
little support for the general proposition that CUTPA 
does not confer standing outside the limited confines of 
a business relationship between the CUTPA plaintiff and 
defendant.

We need not decide today whether there are other 
contexts or situations in which parties who do not share 
a consumer, commercial, or competitor relationship with 
an alleged wrongdoer may be barred, for prudential or 
policy reasons, from bringing a CUTPA action. What is 
clear is that none of the rationales that underlie the 
standing doctrine, either generally or in  [**290]  the 
specific context of unfair trade practice litigation, 
supports [***65]  the denial of standing to the plaintiffs in 
this case. HN14[ ] "Standing . . . is a practical concept 
designed to ensure that courts and parties are not 
vexed by suits brought to  [*97]  vindicate nonjusticable 
interests and that judicial decisions [that] may affect the 
rights of others are forged in hot controversy, with each 
view fairly and vigorously represented." (Internal 
quotation marks omitted.) Slimp v. Dept. of Liquor 
Control, 239 Conn. 599, 609, 687 A.2d 123 (1996). As 
we explained in Ganim v. Smith & Wesson Corp., supra, 
258 Conn. 313, there are several reasons why standing 
traditionally has been restricted to those parties directly 
injured by a defendant's conduct: "First, the more 
indirect an injury is, the more difficult it becomes to 
determine the amount of [the] plaintiff's damages 
attributable to the wrongdoing as opposed to other, 
independent factors. Second, recognizing claims by the 
indirectly injured would require courts to adopt 
complicated rules apportioning damages among 
plaintiffs removed at different levels of injury from the 
violative acts, in order to avoid the risk of multiple 
recoveries. Third, struggling with the first two problems 
is unnecessary [when] there are directly injured parties 
who can remedy the harm without these attendant 
problems." (Internal quotation marks omitted.) Id., 353.

Ganim [***66] , in fact, provides an instructive contrast 
to the present case. In Ganim, the mayor and the city of 
Bridgeport brought an action against handgun 
manufacturers, trade associations, and retail gun sellers 
to recoup various municipal costs associated with gun 
violence, including increased police and emergency 
services, loss of investment, and victimization of 
Bridgeport's citizens. Id., 315-16, 326-27. We concluded 
that the municipal plaintiffs lacked standing under 
CUTPA because the "harms claimed . . . [were too] 
indirect, remote and derivative with respect to the 
defendants' conduct . . . ." Id., 353. Moreover, we 
observed that one easily could identify several sets of 
potential plaintiffs who were more directly harmed by the 
defendants' alleged misconduct than was the city: "[A]ll 
[of] the  [*98]  homeowners in Bridgeport who have 
been deceived by the defendants' misleading 
advertising, all of the persons who have been assaulted 
or killed by the misuse of the handguns, and all of the 
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families of the persons who committed suicide using 
those handguns." Id., 359.

In the present case, by contrast, the plaintiffs allege that 
the defendants' wrongful advertising magnified the 
lethality of the Sandy Hook massacre by inspiring Lanza 
or causing him to select a more efficiently deadly 
weapon for his attack. Proving such a causal link at trial 
may prove to be a Herculean task.29 But if it can be 
proven—and the posture in which this case reaches us 
requires that we assume it can30—the link between the 
allegedly  [**291]  wrongful conduct and the plaintiffs' 
injuries would be far more direct and less attenuated 
than in Ganim.

More fundamentally, in this case, unlike in Ganim, it is 
the direct victims of gun violence who are challenging 
 [*99]  the defendants' conduct; no private party is better 
situated than the plaintiffs to bring the action. HN15[ ] 
A claim that a defendant's advertisements unethically 
promote illegal conduct is fundamentally different from 
one alleging false or misleading advertising. The 
primary harm associated with the latter is that a 
consumer will rely to his or her detriment on the 

29 See, e.g., Bubalo v. Navegar, Inc., Docket No. 96 C 3664, 
1997 U.S. Dist. LEXIS 8551, 1997 WL 337218, *9 (N.D. Ill. 
June 13, 1997), modified on other grounds, 1998 U.S. Dist. 
LEXIS 3598, 1998 WL 142359 (N.D. Ill. March 20, 1998); S. 
Calkins, "FTC Unfairness: An Essay," 46 Wayne L. Rev. 1935, 
1975-76 n.182 (2000); T. Lytton, "Halberstam v. Daniel and 
the Uncertain Future of Negligent Marketing Claims Against 
Firearms Manufacturers," 64 Brook. L. Rev. 681, 704-705 
(1998).

30 We note that other courts and commentators have deemed 
this to be a plausible theory of causation. See Friedman v. 
Highland Park, 784 F.3d 406, 411 (7th Cir.) (ban on assault 
weapons and large capacity magazines may reduce carnage if 
mass shooting occurs), cert. denied,     U.S.    , 136 S. Ct. 447, 
193 L. Ed. 2d 483 (2015); Merrill v. Navegar, Inc., supra, 26 
Cal. 4th 517 (Werdegar, J., dissenting) (reasonable juror 
could find that features of assault pistol allowed shooter to kill 
and injure more victims than would have been possible with 
conventional weapons); T. Lytton, "Halberstam v. Daniel and 
the Uncertain Future of Negligent Marketing Claims Against 
Firearms Manufacturers," 64 Brook. L. Rev. 681, 706 (1998) 
("[i]f plaintiffs can somehow prove that a defendant's 
marketing efforts create a new market among individuals 
known to be likely to engage in criminal activity who, but for 
the defendant's efforts, would be less likely to purchase a 
weapon . . . with the firepower of the defendant's, then [those] 
plaintiffs may be able to convince a jury on the issues of 
breach and causation").

advertiser's representations; it is in the misinformed 
purchase [***67]  of the product or service that the 
wrong becomes fully manifest. Actual customers, then, 
typically will be the parties most directly and adversely 
impacted by the alleged wrong.

The gravamen of a wrongful advertising claim, by 
contrast, is that an advertisement models or encourages 
illegal or unsafe behavior. In such instances, the 
immediate victims are just as likely to be third parties 
who are not customers, whether it be individuals who 
engage in inappropriate conduct inspired by the 
advertisements or the direct victims of that conduct. For 
example, when an especially racy sports car 
commercial disclaims, "professional driver, closed 
course, do not attempt this at home," the perceived risk 
is not merely—or even primarily—that viewers will 
purchase that particular vehicle and drive it unsafely as 
a result of the commercial. Of at least equal concern is 
the possibility that noncustomer viewers will emulate the 
commercial when driving their own vehicles, violating 
motor vehicle laws, and possibly causing injury to 
themselves or others, including passengers or 
pedestrians.

In the present case, the wrong charged is that the 
defendants promoted the use of their civilian assault 
rifles for [***68]  offensive, military style attack missions. 
The most directly foreseeable harm associated with 
such advertising is that innocent third parties could be 
shot as a result. The decedents are the ones who got 
shot.

If the defendants' marketing materials did in fact inspire 
or intensify the massacre, then there are no  [*100]  
more direct victims than these plaintiffs; nor is there any 
customer of the defendants with a better claim to 
standing. That is to say, if these plaintiffs cannot test the 
legality of the defendants' advertisements pursuant to § 
42-110g, then no one can. For these reasons, we 
conclude that the trial court improperly determined that 
the plaintiffs lack standing to assert wrongful death 
claims predicated on the defendants' alleged CUTPA 
violations.

B

Statute of Limitations

Having concluded that the plaintiffs have standing to 
bring the present action, we must turn our attention to 
whether the judgment of the trial court dismissing the 
plaintiffs' action may be affirmed on an alternative 

331 Conn. 53, *98; 202 A.3d 262, **290; 2019 Conn. LEXIS 66, ***66

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:445Y-44J0-0039-455C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:445Y-44J0-0039-455C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=clscc15
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8T60-00B1-F3N8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8T60-00B1-F3N8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-8T60-00B1-F3N8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SB6-SSF0-0038-Y4XP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SB6-SSF0-0038-Y4XP-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:43HS-GSM0-00CW-01R9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:43HS-GSM0-00CW-01R9-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3VTH-90B0-00CV-M02N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3VTH-90B0-00CV-M02N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FVP-52F1-F04K-R07K-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FVP-52F1-F04K-R07K-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5HJD-W2M1-F04K-F0D5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5HJD-W2M1-F04K-F0D5-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:3VTH-90B0-00CV-M02N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-2X71-648C-K4N8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-2X71-648C-K4N8-00000-00&context=1000516


Page 33 of 76

ground. Although its determination that the plaintiffs 
lacked standing to  [**292]  bring wrongful death claims 
predicated on alleged CUTPA violations disposed of the 
case before it, the trial court considered, in the [***69]  
interest of completeness, the defendants' arguments 
regarding the legal sufficiency of the plaintiffs' CUTPA 
claims. We first consider the defendants' argument that 
the plaintiffs' claims are time barred because they did 
not comply with CUTPA's three year statute of 
limitations.

1

Procedural History

The following additional procedural history is relevant to 
this claim. The complaint alleges that Lanza's mother 
purchased the rifle in question in March, 2010, and that 
it was manufactured and distributed sometime prior to 
that date. Lanza carried out the Sandy Hook massacre 
on December 14, 2012, on which date all of the 
decedents died. The plaintiffs delivered their summons 
and complaint to a state marshal on December 13, 
2014.

 [*101]  The defendants moved to strike the plaintiffs' 
wrongful death claims on the theory that those claims 
are predicated on underlying CUTPA violations and that 
private actions brought pursuant to CUTPA are subject 
to a three year statute of limitations. See General 
Statutes § 42-110g (f).31 They argued that, because all 
of the relevant transfers of the rifle occurred no later 
than March, 2010, and because the present action was 
not initiated until more than four years later, in 
December, 2014, the plaintiffs' [***70]  CUTPA claims 
are time barred.

The trial court, like the defendants, proceeded on the 
theory that the date of the alleged CUTPA violations 
was, at the very latest, March, 2010, when the 
Riverview defendants sold the rifle to Lanza's mother. 
The court was not persuaded, however, that CUTPA is 
the controlling statute of limitations for purposes of the 
present action. Rather, the court emphasized that, 
although the plaintiffs' claims were predicated on a 
theory of liability sounding in unfair trade practices, 
those claims were brought pursuant to § 52-555, the 
wrongful death statute. HN16[ ] That statute has its 

31 General Statutes § 42-110g (f) provides: "An action under 
this section may not be brought more than three years after 
the occurrence of a violation of this chapter."

own statute of limitations, which requires that a wrongful 
death action "be brought . . . within two years from the 
date of death," and its own statute of repose, which 
requires that a wrongful death action "be brought [no] 
more than five years from the date of the act or 
omission complained of." General Statutes § 52-555 (a). 
Because process was served within two years of the 
date of the decedents' deaths and within five years of 
the date on which the rifle was sold, the court concluded 
that the action would not be time barred if the statute of 
limitations contained in § 52-555 (a) controls.

The trial court therefore sought to resolve [***71]  the 
apparent conflict between the statutes of limitations 
contained  [*102]  in §§ 42-110g (f) and 52-555 (a). 
Relying on the decision of the Appellate Court in 
Pellecchia v. Connecticut Light & Power Co., 139 Conn. 
App. 88, 90, 54 A.3d 658 (2012) (adopting trial court's 
memorandum of decision in Pellecchia v. Connecticut 
Light & Power Co., 52 Conn. Supp. 435, 54 A.3d 1080 
[2011]), cert. denied, 307 Conn. 950, 60 A.3d 740 
(2013), the trial court concluded that, when a wrongful 
death claim is predicated on an underlying theory of 
liability that is subject to its own statute of limitations, it 
is the wrongful death statute of limitations that controls. 
Because the court concluded that the CUTPA statute of 
limitations did not apply, and because the action was 
brought within two years of the  [**293]  decedents' 
deaths and within five years of the initial sale of the rifle, 
the court also concluded that the plaintiffs' wrongful 
death claims were timely. Accordingly, the court did not 
have reason to consider whether the plaintiffs' claims 
predicated on a wrongful advertising theory of liability, 
which could be premised on conduct postdating the sale 
of the rifle, were timely.

2

Legal Principles

Turning to the governing legal principles, we first 
consider whether the trial court correctly determined 
that, when a wrongful death claim is predicated on an 
underlying theory of liability that is subject to its own 
statute of limitations, [***72]  the plaintiffs need only 
satisfy the statute of limitations contained in § 52-555 
(a). The trial court was correct that, HN17[ ] in the 
ordinary case, § 52-555 (a) supplies the controlling 
statute of limitations regardless of the underlying theory 
of liability. This court applied that rule in Giambozi v. 
Peters, 127 Conn. 380, 16 A.2d 833 (1940), overruled in 
part on other grounds by Foran v. Carangelo, 153 Conn. 
356, 216 A.2d 638 (1966), in which the court held that 
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the statute of limitations of the predecessor wrongful 
death statute,  [*103]  rather than the limitations 
provision applicable to medical malpractice claims, 
governed in a wrongful death action based on 
malpractice. Id., 385; see also Ecker v. West Hartford, 
205 Conn. 219, 245, 530 A.2d 1056 (1987) (suggesting 
that statute of limitations contained in § 52-555 may 
control in wrongful death actions predicated on contract 
and warranty theories of liability). The legislative history 
of the 1991 amendments to the wrongful death statute 
reflecting the current statutory language; Public Acts 
1991, No. 91-238, § 1; makes clear that Giambozi 
continues to accurately reflect the intent of the 
legislature in this respect. See 34 H.R. Proc., Pt. 14, 
1991 Sess., pp. 5170-72, remarks of Representative 
Michael P. Lawlor (expressing view that there would be 
cases in which plaintiffs would be able to maintain 
wrongful death action under 1991 amendment to § 52-
555 even though [***73]  statute of limitations applicable 
to underlying medical malpractice would have run).

As the defendants emphasize, however, HN18[ ] it is 
well established that different rules apply to statutes, 
such as CUTPA, that create a right of action that did not 
exist at common law. See Greco v. United Technologies 
Corp., 277 Conn. 337, 345 n.12, 890 A.2d 1269 (2006). 
For such statutes, we have said that the limitations 
provision "embodies an essential element of the cause 
of action created—a condition attached to the right to 
sue at all. The liability and the remedy are created by 
the same statutes, and the limitations of the remedy are, 
therefore, to be treated as limitations of the right. . . . It 
follows that the statutory provision or provisions 
prescribing the limitation must be strictly observed if 
liability is to attach to the claimed offender. Failure to 
show such observance results in a failure to show the 
existence of a good cause of action." (Internal quotation 
marks omitted.) Blakely v. Danbury Hospital, 323 Conn. 
741, 748-49, 150 A.3d 1109 (2016); see also id., 749 
(time limitation is "essential and integral" to existence 
 [*104]  of cause of action); Avon Meadow Condo. Ass'n 
v. Bank of Boston Conn., 50 Conn. App. 688, 699-700, 
719 A.2d 66 (time limitation that is contained within 
statute that creates right of action that did not exist at 
common law is limitation of liability itself, and, 
accordingly, CUTPA statute of limitations is 
jurisdictional), [***74]  cert. denied, 247 Conn. 946, 723 
A.2d 320 (1998), and cert. denied, 247 Conn. 946, 723 
A.2d 320 (1998).

 [**294]  The plaintiffs respond that, regardless of 
whether the statute of limitations contained in § 42-110g 
(f) amounts to an essential element of a CUTPA cause 

of action, it need not be satisfied in the present case 
because this is not a CUTPA action. Rather, their claims 
are wrongful death claims, for which CUTPA merely 
provides the underlying theory of wrongfulness.

That argument, although perhaps facially attractive, is 
precluded by HN19[ ] a long line of cases holding that 
Connecticut's wrongful death statute does not create a 
new cause of action, independent of any claims that the 
decedent might have had during his or her life. Rather, 
the wrongful death statute merely allows the 
administrator of an estate to append to an already valid 
claim an additional element of damages consisting of 
costs associated with the decedent's death. See, e.g., 
Sanderson v. Steve Snyder Enterprises, Inc., 196 Conn. 
134, 149, 491 A.2d 389 (1985); Foran v. Carangelo, 
supra, 153 Conn. 360; Shaker v. Shaker, 129 Conn. 
518, 520-21, 29 A.2d 765 (1942); see also Kling v. 
Torello, 87 Conn. 301, 305-306, 87 A. 987 (1913). A 
necessary consequence of this principle is that a cause 
of action for wrongful death predicated on a CUTPA 
violation will lie only insofar as the decedent, had he or 
she survived, could have satisfied all of the essential 
elements of the CUTPA claim. See, e.g., Roque v. 
United States, 676 F. Supp. 2d 36, 42 (D. Conn. 2009) 
(plaintiff must prove elements of negligence claim 
in [***75]  wrongful death action predicated  [*105]  on 
negligence); Nolan v. Morelli, 154 Conn. 432, 435, 226 
A.2d 383 (1967) (plaintiff must establish that decedent 
could recover damages under Dram Shop Act in 
wrongful death action predicated on that statute); see 
also Schwarder v. United States, 974 F.2d 1118, 1129 
(9th Cir. 1992) (Alarcon, J., concurring in part and 
dissenting in part) ("[a] majority of the state courts that 
have considered the question have held that a survivor 
cannot bring a wrongful death action if the decedent 
was barred from [bringing a claim for his injuries] in his 
lifetime, because the wrongful death claim is essentially 
derivative of the injury to the decedent"); W. Keeton et 
al., Prosser and Keeton on the Law of Torts (5th Ed. 
1984) § 127, p. 955 ("[t]he wrongful death action for the 
benefit of survivors is, like other actions based on 
injuries to others, derivative in nature, arising out of and 
dependent [on] the wrong done to the injured person 
and thus barred when his claim would be barred" 
[footnote omitted]). It is clear, then, that the plaintiffs' 
wrongful death claims must comply not only with the 
statute of limitations that governs wrongful death actions 
but also with CUTPA's statute of limitations. 
Accordingly, because it is undisputed that the 
manufacture, distribution, and final sale [***76]  of the 
rifle to Lanza's mother all occurred at least three years 
prior to the commencement of the present action, we 
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conclude that the trial court should have struck as time 
barred the plaintiffs' wrongful death claims predicated on 
a theory that any sale to the civilian market of military 
style assault weapons such as the AR-15 represents an 
unfair trade practice. Cf. footnote 14 of this opinion.

That determination, however, is not fatal to all of the 
plaintiffs' claims. As we discussed, the plaintiffs also 
pleaded, in the alternative, that the defendants violated 
CUTPA by advertising and marketing the XM15-E2S in 
an unethical, oppressive, immoral, and unscrupulous 
manner. Although the complaint does not specifically 
 [*106]  allege on what dates or over what period of time 
such marketing activities occurred, most of the plaintiffs' 
wrongful marketing claims are phrased in the present 
tense and, therefore, may be understood  [**295]  to 
allege that those activities continued through the time 
the complaint was filed. In addition, the plaintiffs' 
allegation that Lanza selected the XM15-E2S on the 
morning of the assault "because of its marketed 
association with the military" reasonably could be 
interpreted [***77]  to mean that such marketing 
schemes remained in place at the time of the massacre, 
during the limitation period. Accordingly, because we 
are compelled to construe the complaint liberally, in the 
manner most favorable to sustaining its legal 
sufficiency, we conclude that, for present purposes, the 
plaintiffs' wrongful advertising theory is not barred by 
CUTPA's statute of limitations.32

C

Connecticut Product Liability Act Preemption

We next consider whether the trial court correctly 
determined that § 52-572n (a), the exclusivity provision 
of the Product Liability Act, does not bar the plaintiffs' 
CUTPA claims. Section 52-572n (a) provides that "[a] 
product liability claim as provided in [the Product 
Liability Act] may be asserted and shall be in lieu of all 
other claims against product sellers, including actions of 
negligence, strict liability and warranty, for harm caused 
by a product." The defendants contend that all of the 
plaintiffs' CUTPA claims ultimately boil down to the 
argument that the XM15-E2S is unreasonably 
dangerous for sale to the civilian market and, therefore, 
that manufacturers and distributors of that weapon 

32 Of course, on remand the defendants are not foreclosed 
from attempting to demonstrate, in the context of a motion for 
summary judgment, that they did not engage in any of the 
allegedly wrongful marketing activities within three years prior 
to the date of the massacre.

should be held strictly liable for any injuries resulting 
 [*107]  from its misuse. They contend that [***78]  this 
is "nothing more than a [P]roduct [L]iability [A]ct claim 
dressed in the robes of CUTPA"; Gerrity v. R.J. 
Reynolds Tobacco Co., 263 Conn. 120, 129, 818 A.2d 
769 (2003); and that, pursuant to § 52-572n (a), the 
Product Liability Act provides the exclusive remedy. We 
are not persuaded.

As we have explained, the plaintiffs' wrongful death 
claims are predicated on two distinct theories of unfair 
trade practice: (1) the sale of assault rifles such as the 
XM15-E2S to the civilian market is inherently 
unreasonable and dangerous; and (2) the defendants 
marketed and promoted the XM15-E2S in an unethical, 
oppressive, immoral, and unscrupulous manner. The 
defendants' primary argument with respect to the 
Product Liability Act relates to the plaintiffs' first theory 
of liability. Because we have concluded that claims 
predicated on the plaintiffs' first CUTPA based theory of 
liability are time barred, however, we need not 
determine whether those claims also are precluded by § 
52-572n (a). Cf. footnote 14 of this opinion.

With respect to the plaintiffs' second theory of liability, 
the defendants fail to offer any explanation as to why 
the allegation that they wrongfully marketed the XM15-
E2S by promoting the gun's use for illegal purposes—
offensive, military style assault missions—amounts to 
a [***79]  product defect claim.33 There is no allegation 
in  [**296]  the present case, for example, that the 
marketing for the XM15-E2S contained inadequate 
warnings that made the weapon unreasonably 
dangerous.

The defendants' sole argument in this regard is their 
contention that, in Merrill v. Navegar, Inc., supra, 26 
 [*108]  Cal. 4th 465, the California Supreme Court 
rejected allegations of wrongful firearms marketing as 
disguised product liability claims. We read Merrill 
differently. It is true that the California Supreme Court 
concluded that many of the negligent marketing and 
distribution claims at issue in that case were barred by a 
California statute that provided that a gun manufacturer 

33 We note that, HN20[ ] although a "'[p]roduct liability claim' 
includes all claims or actions brought for personal injury, death 
or property damage caused by [among other things] the . . . 
marketing . . . of any product"; General Statutes § 52-572m 
(b); it is well established that the exclusivity provision of the 
Product Liability Act applies only to those claims seeking to 
recover damages caused by a defective product. Gerrity v. 
R.J. Reynolds Tobacco Co., supra, 263 Conn. 128.
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may not be held liable in a product liability action on the 
basis that the benefits of its product fail to outweigh the 
product's risk of injury when discharged. Id., 470; see 
Cal. Civ. Code § 1714.4 (a) (Deering 1994) (repealed in 
2002). But the claims in Merrill, while dressed in terms 
of negligent marketing and distribution, were 
substantially similar to the claims of the plaintiffs in the 
present case, namely, that the sale of assault weapons 
to the civilian market is inherently unreasonable 
because those weapons have no legitimate civilian 
purpose. See Merrill v. Navegar, Inc., supra, 470, 480-
81.

The only claims at issue in Merrill [***80]  that were akin 
to the plaintiffs' immoral advertising claims were their 
allegations that Navegar, Inc. (Navegar), a gun 
manufacturer, advertised its semiautomatic assault 
pistols "as tough as your toughest customer" and as 
featuring "excellent resistance to finger prints," which 
might have suggested that the weapons were especially 
well suited for criminal use. (Internal quotation marks 
omitted.) Id., 471. In holding that the trial court had 
properly granted Navegar's motion for summary 
judgment with respect to those "more inflammatory 
aspects of Navegar's advertising"; id., 489; however, the 
California Supreme Court relied not on the immunity 
provision in California's product liability statute but, 
rather, on the facts that (1) the plaintiffs in Merrill 
expressly disavowed any claims based on the specific 
content of Navegar's advertising; id., 474, 487-88; and 
(2) there was no evidence that the shooter in that case 
ever had seen, let alone had been inspired by, any of 
Navegar's  [*109]  allegedly inappropriate promotional 
materials. Id., 471, 473, 488-91. Accordingly, we do not 
read Merrill as supporting the defendants' contention 
that the wrongful advertising claims in the present case 
are merely masked product defect claims.

The defendants [***81]  have offered no other 
arguments as to why the plaintiffs' wrongful advertising 
claims represent veiled product liability claims. 
Accordingly, we conclude that those claims are not 
precluded by § 52-572n (a). See Gerrity v. R.J. 
Reynolds Tobacco Co., supra, 263 Conn. 124, 128 
(analyzing language of exclusivity provision and 
concluding that claim that tobacco companies violated 
CUTPA by targeting minors with their cigarette 
advertising did not allege product defect and, therefore, 
was not precluded by Product Liability Act).

D

CUTPA Personal Injury Damages

We next consider the defendants' argument that 
personal injuries resulting in death do not give rise to 
cognizable  [**297]  damages for purposes of CUTPA.34 
As we explained, an action for wrongful death will lie 
only if the deceased, had he or she survived, would 
have had a valid claim for the injuries that resulted in 
death. See part IV B of this opinion. For that reason, the 
plaintiffs  [*110]  can prevail on their CUTPA based 
wrongful death claims only if CUTPA permits the 
recovery of damages for the decedents' injuries. HN21[

] As a matter of first impression, we hold that CUTPA 
permits recovery for personal injuries that result directly 
from wrongful advertising practices.35

Whether personal injuries give rise to cognizable 
CUTPA damages [***82]  presents a question of 
statutory interpretation. We begin by setting forth the 
relevant statutory language. Subsection (a) of § 42-110g 
contains two clauses potentially relevant to the issue 
before us. HN23[ ] First, subsection (a) creates a 
private right of action for "[a]ny person who suffers any 
ascertainable loss of money or property, real or 
personal, as a result of the use or employment of a 
method, act or practice prohibited by section 42-110b . . 
. ." This provision is known as the ascertainable loss 
clause. Second, subsection (a) provides that any person 
so injured "may bring an action . . . to recover actual 
damages." This provision of subsection (a) is known as 
the actual damages clause.

The view of the plaintiffs is that these two clauses serve 
distinct, independent functions within the statute and 
that only the actual damages clause restricts the types 
of damages that are available. Specifically, they contend 

34 Although the defendants frame the issue as whether 
damages for wrongful death are recoverable under CUTPA, 
the issue is more accurately characterized as whether CUTPA 
permits recovery for personal injuries, fatal or otherwise. 
HN22[ ] Because death itself was not a recognized type of 
damage at common law, "[d]eath and its direct consequences 
can constitute recoverable elements of damages only if, and to 
the extent that, they are made so by statute." Lynn v. 
Haybuster Mfg., Inc., 226 Conn. 282, 295, 627 A.2d 1288 
(1993). In fact, "[t]he wrongful death statute . . . is the sole 
basis [on] which an action that includes as an element of 
damages a person's death or its consequences can be 
brought." (Citation omitted.) Id. There is no question, then, that 
CUTPA itself does not authorize the recovery of damages for 
wrongful death.
35 We express no opinion as to under what other 
circumstances CUTPA may allow recovery for personal 
injuries.
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that, although one must suffer some ascertainable loss 
of money or property in order to have standing to bring a 
CUTPA action, once the standing requirements set by 
the ascertainable loss clause have been satisfied, a 
successful plaintiff may recover not only for those 
financial losses but for any and all actual damages. 
Relying on DiNapoli v. Cooke, 43 Conn. App. 419, 427, 
682 A.2d 603, cert. denied, 239 Conn. 951, 686 A.2d 
124 (1996), cert. [***83]  denied, 520 U.S. 1213, 117 S. 
Ct. 1699, 137 L. Ed. 2d 825 (1997), the plaintiffs further 
contend  [*111]  that the term "actual damages" is 
synonymous with compensatory or general damages 
and excludes only special damages such as nominal 
and punitive damages. Certainly, they contend, that 
term is sufficiently expansive to encompass personal 
injuries.

The defendants, by contrast, argue that the 
ascertainable loss clause modifies and cabins the 
meaning of the actual damages clause. In their view, the 
fact that a plaintiff must have suffered some manner of 
financial loss to bring a CUTPA action implies that the 
legislature intended to limit recovery to damages of that 
sort. Insofar as both of these interpretations of the 
statutory language are facially plausible,36 HN24[ ] we 
conclude that the statute is ambiguous  [**298]  and that 
we may properly look to extratextual sources to 
ascertain the intent of the legislature. See General 
Statutes § 1-2z.

The legislative histories of CUTPA and of the model 
legislation on which CUTPA is based are largely silent 
with respect to the question of personal injury damages. 
R. Langer et al., 12 Connecticut Practice Series: 
Connecticut Unfair Trade Practices, Business Torts and 
Antitrust (2018-19 Ed.) § 6.7, pp. 849, 851. 
Nevertheless, four considerations persuade [***84]  us 
that the legislature did not intend to bar plaintiffs from 
recovering for personal injuries resulting from unfair 
trade practices, at least under circumstances such as 
those presented here.

First, although both the plaintiffs' and the defendants' 
interpretations of the statutory language are facially 
plausible, the plaintiffs' reading of § 42-110g (a) is more 
reasonable. HN25[ ] While the term "actual damages" 
is not defined in CUTPA, the term is used in other 
statutes in such a manner as to leave no doubt that 

36 See R. Langer et al., 12 Connecticut Practice Series: 
Connecticut Unfair Trade Practices, Business Torts and 
Antitrust (2018-19 Ed.) § 6.7, p. 850 (noting that Connecticut's 
trial courts are divided on this question).

actual damages include personal injuries. For example, 
General Statutes § 53-452 (a)  [*112]  provides in 
relevant part that "[a]ny person whose property or 
person is injured by [a computer crime committed in 
violation of] section 53-451 may bring a civil action in 
the Superior Court to enjoin further violations and to 
recover the actual damages sustained by reason of 
such violation . . . ." (Emphasis added.)

In addition, the plaintiffs' interpretation of the statute 
better comports with our analysis in Hinchliffe v. 
American Motors Corp., supra, 184 Conn. 612-20. In 
that case, we considered the closely related question of 
whether the "ascertainable loss" requirement means 
that a CUTPA plaintiff must be able to prove that he or 
she has suffered actual damages in a particular amount. 
Id., 612-13. We rejected that reading [***85]  of the 
statute, concluding that HN26[ ] the ascertainable loss 
and actual damage clauses of § 42-110g (a) serve 
distinct purposes and that the legislature did not intend 
the term "ascertainable" to modify "actual damages." Id., 
613-15. We also cited favorably the view of one legal 
scholar that "the only function served by a threshold 
'loss' requirement in a consumer protection statute is to 
guard against vicarious suits by self-constituted 
attorneys general when they spot an apparently 
deceptive advertisement in the newspaper, on television 
or in a store window." Id., 615 n.6, citing D. Rice, "New 
Private Remedies for Consumers: The Amendment of 
Chapter 93A," 54 Mass. L.Q. 307, 314 (1969). That 
view, if correct, strongly supports the conclusion that the 
presence of the ascertainable loss clause in the statute 
in no way restricts the damages that are available to 
plaintiffs who have been directly and personally injured 
by an unfair trade practice.

Second, we frequently have remarked that HN27[ ] 
"CUTPA's coverage is broad and its purpose remedial." 
(Internal quotation marks omitted.) Cheshire Mortgage 
Service, Inc. v. Montes, 223 Conn. 80, 113-14, 612 A.2d 
1130  [*113]  (1992); see also 12 R. Langer et al., 
supra, § 2.5, p. 81. As we explained in part IV A of this 
opinion, whereas unfair trade practices such as false 
advertising and other forms of commercial deception 
tend to result primarily in financial harm, a principal evil 
associated with [***86]  unethical and unscrupulous 
advertising is that viewers or innocent third parties will 
be physically injured as a result of dangerous or illegal 
conduct depicted  [**299]  in the advertisements. See, 
e.g., Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 556-
61, 121 S. Ct. 2404, 150 L. Ed. 2d 532 (2001). That is 
precisely what the plaintiffs in the present case allege. If 
personal injuries are not recoverable under those 

331 Conn. 53, *110; 202 A.3d 262, **297; 2019 Conn. LEXIS 66, ***82

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-2KX0-003D-84W1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-2KX0-003D-84W1-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=clscc24
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56BW-4WJ1-648C-K4PW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56BW-4WJ1-648C-K4PW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-2X71-648C-K4N8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=clscc25
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-39K1-648C-K14B-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-39K1-648C-K149-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-17F0-003D-82PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-17F0-003D-82PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-17F0-003D-82PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=clscc26
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:56C1-2X71-648C-K4N8-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-17F0-003D-82PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-17F0-003D-82PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-17F0-003D-82PT-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=clscc27
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-07G0-003D-83CW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-07G0-003D-83CW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-07G0-003D-83CW-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CJ-1FF0-004C-101N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43CJ-1FF0-004C-101N-00000-00&context=1000516


Page 38 of 76

circumstances, then no recovery will be available for a 
substantial category of unfair trade practices, and the 
threat of private litigation will not serve as a deterrent to 
such conduct. That outcome would be inconsistent with 
the stated intent of the legislature to provide broad 
protection from unfair trade practices and to incentivize 
private enforcement of the law.

Third, HN28[ ] it is well established that the legislature 
intended that Federal Trade Commission (FTC) rulings 
and cases decided under the Federal Trade 
Commission Act (FTC Act), 15 U.S.C. § 41 et seq. 
(2012 and Supp. V 2017), would "serve as a lodestar" 
for interpreting CUTPA's open-ended language.37 
Russell v. Dean Witter Reynolds, Inc., 200 Conn. 172, 
179, 510 A.2d 972 (1986).38  [*114]  Notably, the FTC 
itself has construed the FTC Act as prohibiting practices 
that are physically dangerous to consumers. See J. 
Beales III, "Advertising to Kids and the FTC: A 
Regulatory Retrospective That Advises the Present," 12 
Geo. Mason L. Rev. 873, 876 (2004). In In re 
International Harvester Co., 104 F.T.C. 949, 1088 
(1984), for example, the FTC [***87]  held that a 
manufacturer's failure to disclose safety risks associated 
with fuel geysering in its tractors represented an unfair 
trade practice that violated the FTC Act. In reaching this 
conclusion, the FTC relied on the fact that fuel 
geysering is a hazard that creates a substantial risk of 
injury or death: "There clearly has been serious 
consumer injury. At least one person has been killed 
and eleven others burned. . . . Many of the burn injuries 
have been major ones, moreover, resulting in mobility 
limitations, lasting psychological harm, and severe 
disfigurement. . . . These injuries are of a kind that 
satisfies the . . . unfairness test. It is true that they 

37 General Statutes § 42-110b (b) provides in relevant part that 
"[i]t is the intent of the legislature that in construing subsection 
(a) of this section, the commissioner and the courts of this 
state shall be guided by interpretations given by the Federal 
Trade Commission and the federal courts to Section 5 (a) (1) 
of the Federal Trade Commission Act . . . ."

38 We recognize that the FTC Act does not authorize a private 
right of action and, therefore, that neither the FTC nor the 
federal courts, in construing the FTC Act, have confronted the 
issue of whether a plaintiff harmed by immoral marketing 
practices may recover for resulting personal injuries. 
Nevertheless, we find it instructive that the FTC Act has been 
construed to apply to unethical and unscrupulous marketing 
and other unfair trade practices that are likely to result in 
primarily physical harms. See, e.g., In re International 
Harvester Co., supra, 104 F.T.C. 1064.

involve physical rather than economic injury, but the 
[u]nfairness [s]tatement reaches such matters." 
(Citations omitted.) Id., 1064; see also In re LabMD, 
Inc., Docket No. 9357, 2016 FTC LEXIS 19, 2016 WL 
521327, *12 (F.T.C. January 14, 2016) ("unquantifiable 
health and safety risks" can give rise to unfair trade 
practice injuries).

Of particular relevance to the present action, the FTC 
has, on multiple occasions, found violations of the FTC 
Act when companies have advertised or promoted their 
products in a manner that is likely to result in physical 
injury, even in the absence of product sales. For 
example, the FTC has required [***88]  companies to 
refrain from advertising that depicts young children 
operating bicycles and tricycles in an unsafe or unlawful 
manner; In re AMF, Inc., 95 F.T.C. 310, 313-14 (1980); 
advertising the use of electric hairdryers by children in 
close proximity to a filled bathroom  [**300]  sink; In re 
Mego International, Inc., 92 F.T.C. 186, 189-90 (1978); 
and advertising that depicts children attempting to 
 [*115]  cook food without close adult supervision; In re 
Uncle Ben's, Inc., 89 F.T.C. 131, 136 (1977); as well as 
promotional giveaways that expose young children to 
unguarded razor blades. In re Philip Morris, Inc., 82 
F.T.C. 16, 19 (1973). The FTC concluded that such 
marketing activities had the tendency to induce behavior 
that involves an unreasonable risk of harm to person or 
property and, therefore, constituted unfair trade 
practices.

In 1997, Federal Trade Commissioner Roscoe B. Starek 
III underscored the FTC's interest in combating unfair 
trade practices that may result in physical injuries to 
children: "Although injury must be both substantial and 
likely" to draw the FTC's attention, "unwarranted health 
or safety risks can suffice." R. Starek III, "The ABCs at 
the FTC: Marketing and Advertising to Children," 
Address at the Minnesota Institute of Legal Education 
(July 25, 1997), available at https://www.ftc.gov/public-
statements/1997/07/abcs-ftc-marketing-and-advertising-
children (last visited March [***89]  8, 2019). More 
recently, the FTC has taken an interest in the marketing 
of violent movies, songs, and video games to children. 
See, e.g., Federal Trade Commission, Report to 
Congress, "Marketing Violent Entertainment to Children: 
A Sixth Follow-up Review of Industry Practices in the 
Motion Picture, Music Recording & Electronic Game 
Industries (December, 2009), available at 2009 WL 
5427633. It is clear, then, that wrongful advertising that 
poses a genuine risk of physical harm falls under the 
broad purview of the FTC Act and, by incorporation, 
CUTPA.
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Fourth, we observe that HN29[ ] courts in several of 
our sister states have concluded that victims of unfair 
trade practices may recover for personal injuries. See, 
e.g., Pope v. Rollins Protective Services Co., 703 F.2d 
197, 203 (5th Cir. 1983) (applying Texas law); Maurer v. 
Cerkvenik-Anderson Travel, Inc., 181 Ariz. 294, 297-98, 
890 P.2d 69  [*116]  (App. 1994); Maillet v. ATF-
Davidson Co., 407 Mass. 185, 192, 552 N.E.2d 95 
(1990). Although we recognize that the statutory 
language at issue in those cases was not identical to the 
language at issue in this case, we nevertheless find it 
significant that sister courts have understood personal 
injuries to fall within the scope of the harms to which 
broadly worded consumer protection statutes are 
directed. In addition, we note that a majority of 
Connecticut trial courts addressing the issue have 
concluded that damages for personal injuries can be 
recovered [***90]  under CUTPA. 12 R. Langer et al., 
supra, § 6.7, p. 850. For all of these reasons, we 
conclude that, at least with respect to wrongful 
advertising claims, personal injuries alleged to have 
resulted directly from such advertisements are 
cognizable under CUTPA.

V

WRONGFUL DEATH AND CUTPA: ISSUES OF 
FEDERAL LAW

Having concluded that the plaintiffs have pleaded legally 
cognizable CUTPA claims sounding in wrongful 
marketing, we next consider whether the trial court 
properly determined that PLCAA does not bar the 
plaintiffs' wrongful death claims. Our review of the 
federal statute persuades us that the trial court correctly 
concluded that CUTPA, as applied to the plaintiffs' 
allegations, falls within one of PLCAA's exceptions.

A

PLCAA Overview

HN30[ ] PLCAA generally affords manufacturers 
 [**301]  and sellers of firearms39 immunity from civil 
liability arising from the criminal or unlawful use of their 
products by third  [*117]  parties. 15 U.S.C. §§ 7902 (a) 

39 The statute applies to sales of both firearms and 
ammunition. See, e.g., 15 U.S.C. § 7903 (4) (2012). In the 
interest of simplicity, we use the term "firearm" to encompass 
ammunition as well.

and 7903 (5) (A) (2012).40 Congress carved out six 
exceptions to this immunity, pursuant to which firearms 
sellers may be held liable for third-party crimes 
committed with their products. See 15 U.S.C. § 7903 (5) 
(A) (2012). The exception at issue in the present case, 
the predicate exception; see footnote 12 of this opinion 
and accompanying text; permits [***91]  civil actions 
alleging that "a manufacturer or seller of a [firearm] 
knowingly violated a State or Federal statute applicable 
to the sale or marketing of the [firearm], and the 
violation was a proximate cause of the harm for which 
relief is sought . . . ." 15 U.S.C. § 7903 (5) (A) (iii) 
(2012). The question presented by this appeal is 
whether CUTPA qualifies as such a predicate statute, 
that is, a "statute applicable to the sale or marketing of 
[firearms] . . . ." (Emphasis added.) 15 U.S.C. § 7903 (5) 
(A) (iii) (2012). The answer to this question necessarily 
hinges on the meaning and scope of the statutory term 
"applicable." See Ileto v. Glock, Inc., 565 F.3d 1126, 
1133 (9th Cir. 2009), cert. denied, 560 U.S. 924, 130 S. 
Ct. 3320, 176 L. Ed. 2d 1219 (2010).

"[W]e begin by setting forth HN32[ ] the rules and 
principles that govern our interpretation of federal law. 
With respect to the construction and application of 
federal statutes, principles of comity and consistency 
require us to follow the plain meaning rule . . . ." 
(Internal quotation marks omitted.) CCT 
Communications, Inc. v. Zone Telecom, Inc., 327 Conn. 
114, 140, 172 A.3d 1228 (2017). "Under the [federal] 
plain meaning rule, [l]egislative history and other tools of 
interpretation  [*118]  may be relied [on] only if the terms 
of the statute are ambiguous." (Internal quotation marks 
omitted.) Webster Bank v. Oakley, 265 Conn. 539, 555, 
830 A.2d 139 (2003), cert. denied, 541 U.S. 903, 124 S. 
Ct. 1603, 158 L. Ed. 2d 244 (2004). "If the text of a 
statute is ambiguous, then we must [***92]  construct an 
interpretation consistent with the primary purpose of the 
statute as a whole. . . . Thus, our interpretive process 
will begin by inquiring whether the plain language of 
[the] statute, when given its ordinary, common meaning 

40 HN31[ ] The law provides that "[a] qualified civil liability 
action may not be brought in any Federal or State court." 15 
U.S.C. § 7902 (a) (2012). "The term 'qualified civil liability 
action' means a civil action or proceeding or an administrative 
proceeding brought by any person against a manufacturer or 
seller of a [firearm], or a trade association, for damages, 
punitive damages, injunctive or declaratory relief, abatement, 
restitution, fines, or penalties, or other relief, resulting from the 
criminal or unlawful misuse of a [firearm] by the person or a 
third party . . . ." 15 U.S.C. § 7903 (5) (A) (2012).
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. . . is ambiguous." (Citations omitted; internal quotation 
marks omitted.) Id., 555-56. In assessing ambiguity, the 
meaning of the statute must be evaluated not only by 
reference to the language itself but also in the specific 
context in which that language is used, as well as in the 
broader context of the statute as a whole. New York v. 
Beretta U.S.A. Corp., 524 F.3d 384, 400 (2d Cir. 2008), 
cert. denied, 556 U.S. 1104, 129 S. Ct. 1579, 173 L. Ed. 
2d 675 (2009).

B

The Plain Language of the Statute

Both the plaintiffs and the defendants contend that the 
plain language of  [**302]  the predicate exception, read 
in the context of the broader statute, unambiguously 
favors their position. In this part of the opinion, we 
explain why the plaintiffs' interpretation of the statutory 
language is plainly the more reasonable one. We 
consider the text of the predicate exception itself, the 
broader statutory framework, the congressional 
statement of findings and purposes, and the defendants' 
argument that treating CUTPA as a predicate statute 
would lead to absurd results.

Although we agree with the plaintiffs [***93]  that their 
reading of the statutory language is the better one, we 
recognize that the defendants' interpretation is not 
implausible. Therefore, in part V C of the opinion, we 
also  [*119]  review various extrinsic sources of 
congressional intent to resolve any ambiguities. Our 
review of both the statutory language and these 
extrinsic sources persuades us that HN33[ ] Congress 
did not mean to preclude actions alleging that firearms 
companies violated state consumer protection laws by 
promoting their weapons for illegal, criminal purposes.

1

The Predicate Exception

HN34[ ] When construing a federal law in which key 
terms are undefined, we begin with the ordinary, 
dictionary meaning of the statutory language. See, e.g., 
Maslenjak v. United States,     U.S.    , 137 S. Ct. 1918, 
1924, 198 L. Ed. 2d 460 (2017). Looking to dictionaries 
that were in print around the time PLCAA was enacted, 
we find that the principal definition of "applicable" is 
simply "[c]apable of being applied . . . ." Black's Law 
Dictionary (10th Ed. 2014) p. 120; accord Webster's 
Third New International Dictionary (2002) p. 105.

If Congress had intended to create an exception to 
PLCAA for actions alleging a violation of any law that is 
capable of being applied to the sale and marketing of 
firearms, then there is little doubt that state [***94]  
consumer protection statutes such as CUTPA would 
qualify as predicate statutes. HN35[ ] CUTPA prohibits 
"unfair methods of competition and unfair or deceptive 
acts or practices in the conduct of any trade or 
commerce." (Emphasis added.) General Statutes § 42-
110b (a). Accordingly, the statute clearly is capable of 
being applied to the sale and marketing of firearms. The 
only state appellate court to have reviewed the 
predicate exception construed it in this manner; see 
Smith & Wesson Corp. v. Gary, 875 N.E.2d 422, 431, 
434-35 and n.12 (Ind. App. 2007) (predicate exception 
unambiguously applies to any state law capable of 
being applied to sale or marketing of firearms), transfer 
denied, 915 N.E.2d 978 (Ind. 2009).

 [*120]  It is true that secondary dictionary definitions of 
"applicable" might support a narrower reading of the 
predicate exception. Webster's Third New International 
Dictionary, for example, also defines "applicable" as "fit, 
suitable, or right to be applied: appropriate . . . relevant . 
. . ." Webster's Third New International Dictionary, 
supra, p. 105. Pursuant to such definitions, the Ninth 
Circuit concluded, it would not be unreasonable to read 
PLCAA to exempt only those state laws that are 
exclusively relevant to the sale or marketing of firearms. 
See Ileto v. Glock, Inc., supra, 565 F.3d 1134.

If Congress had intended to limit the scope of the 
predicate exception to violations of statutes that [***95]  
are directly, expressly, or exclusively applicable to 
firearms, however, it easily could have used such 
language, as it has on other occasions.41  [**303]  The 

41 See, e.g., 15 U.S.C. § 6211 (9) (2012) (for purposes of 
international antitrust enforcement assistance, defining 
"regional economic integration organization" as "an 
organization that is constituted by, and composed of, foreign 
states, and on which such foreign states have conferred 
sovereign authority to make decisions that are . . . directly 
applicable to and binding on persons within such foreign 
states"); 22 U.S.C. § 283ii (a) (2012) ("securities guaranteed 
by the [Inter-American Investment] Corporation as to both 
principal and interest to which the commitment in article II, 
section 2 (e) of the agreement [establishing that Corporation] 
is expressly applicable," are exempt from rules governing 
domestic securities); 26 U.S.C. § 833 (c) (4) (B) (i) (2012) 
(health insurance organization is treated as existing Blue 
Cross or Blue Shield organization for tax purposes if it is 
"organized under, and governed by, State laws which are 
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fact that the drafters opted instead to use only the term 
"applicable," which is susceptible to a broad reading, 
further supports the plaintiffs' interpretation. See, e.g., 
Scholastic Book Clubs, Inc. v. Commissioner of 
Revenue Services, 304 Conn. 204, 219, 38 A.3d 1183 
(HN36[ ] "the legislature knows how to . . . use broader 
or limiting terms when it chooses to do so" [citation 
omitted]), cert. denied, 568 U.S. 940, 133 S. Ct. 425, 
184 L. Ed. 2d 255 (2012).

 [*121]  2

The Statutory Framework

In construing the predicate exception, we also must 
consider the broader statutory framework. HN37[ ] The 
plaintiffs' contention that CUTPA qualifies as a predicate 
statute as applied to their wrongful marketing claims 
finds additional support in the repeated statutory 
references to laws that govern the marketing of 
firearms.

There is no doubt that statutes that govern the 
advertising and marketing of firearms potentially qualify 
as predicate statutes. The predicate exception expressly 
provides that the "qualified civil liability actions" from 
which firearms sellers are immune shall not include "an 
action in which a manufacturer or seller of a [firearm] 
knowingly violated a State or Federal statute [***96]  
applicable to the sale or marketing of the [firearm] . . . 
."42 (Emphasis added.) 15 U.S.C. § 7903 (5) (A) (iii) 

specifically and exclusively applicable to not-for-profit health 
insurance or health service type organizations").
42 We recognize that the term "marketing" is facially 
ambiguous. One dictionary in print at the time the statute was 
enacted defines "marketing" as follows: "1. The act or process 
of buying and selling in a market. 2. The commercial functions 
involved in transferring goods from producer to consumer. 3. 
The promotion of sales of a product, as by advertising and 
packaging." The American Heritage College Dictionary (4th 
Ed. 2007) p. 847. Notably, whereas the first two definitions are 
roughly synonymous with the general concepts of distribution 
and sales, the third is limited to advertising and other purely 
promotional functions.

In context, however, it is clear that the term "marketing" is 
used in PLCAA in the third, narrower sense. As we noted, the 
predicate exception refers to statutes "applicable to the sale or 
marketing of" firearms. 15 U.S.C. § 7903 (5) (A) (iii) (2012). 
Elsewhere, PLCAA refers to "[b]usinesses in the United States 
that are engaged in interstate and foreign commerce through 

(2012).

 [**304]  Importantly, however, at the time PLCAA was 
enacted, no federal statutes directly or specifically 
 [*122]  regulated the marketing or advertising of 
firearms. In addition, only a handful of states have 
enacted firearm specific laws that address in any way 
the marketing function, and none of those purports to 
comprehensively regulate the advertising of firearms.43 

the lawful design, manufacture, marketing, distribution, 
importation, or sale to the public of firearms or ammunition 
products . . . ." 15 U.S.C. § 7901 (a) (5) (2012). If the term 
"marketing" had been meant to encompass sales and 
distribution, as well as advertising and the like, then Congress' 
inclusion of the terms "sale" and "distribution" would be 
superfluous. See, e.g., Milner v. Dep't of the Navy, 562 U.S. 
562, 575, 131 S. Ct. 1259, 179 L. Ed. 2d 268 (2011) (citing 
TRW, Inc. v. Andrews, 534 U.S. 19, 31, 122 S. Ct. 441, 151 L. 
Ed. 2d 339 [2001], for proposition that statutes should be read 
to avoid making any provision superfluous).

In addition, there are several other provisions of the statute in 
which the drafters referred to the "sale" and "distribution" of 
firearms but did not mention "marketing." See, e.g., 15 U.S.C. 
§ 7901 (a) (4) (2012); 15 U.S.C. § 7903 (1) (2012). We must 
assume that the drafters selected their language with 
conscious intent, and that the use of the additional term 
"marketing" in the predicate exception is meant to import a 
distinct meaning. See, e.g., Russello v. United States, 464 
U.S. 16, 23, 104 S. Ct. 296, 78 L. Ed. 2d 17 (1983).

Our conclusion that the meaning of the term "marketing" is 
limited to advertising and promotional functions in the context 
of PLCAA finds additional support in the 2018 edition of 22 
C.F.R. § 123.4 (a) (3), which permits the temporary 
importation of certain defense articles, including arms, if an 
item "[i]s imported for the purpose of exhibition, demonstration 
or marketing in the United States and is subsequently returned 
to the country from which it was imported . . . ." This is 
consistent with the more restrictive definition of "marketing" in 
other federal regulations. See, e.g., 45 C.F.R. § 164.501 
(2018). Several recently proposed federal bills that would have 
regulated the firearms industry provide further support. H.R. 
5093, 113th Cong. (2014), for example, which would have 
directed the FTC to "promulgate rules . . . to prohibit any 
person from marketing firearms to children"; id., § 2 (a); barred 
advertising practices such as "the use of cartoon characters to 
promote firearms and firearms products." Id., § 2 (a) (1). Also 
instructive is H.R. 2089, 115th Cong. (2017). One provision of 
that bill would have prohibited "the manufacture, importation, 
sale, or purchase by civilians of the Five-seveN Pistol . . . ." 
Id., § 2 (b) (2). Another provision references "the current or 
historical marketing of the firearm's capabilities . . . ." Id., § 3 
(b).
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It would have made little sense for the drafters of the 
legislation to carve out an exception for violations of 
laws applicable to the marketing of firearms if no such 
laws existed.44

 [*123]  If Congress intended the predicate exception to 
encompass laws that prohibit the wrongful marketing of 
firearms, and if no laws expressly and directly do so, 
then the only logical reading of the statute is that 
Congress had some other type of law in mind. What 
type? HN38[ ] At both the federal and state levels, 
false, deceptive, and other forms of wrongful advertising 
are regulated principally through unfair trade practice 
laws such as the FTC Act and its state analogues.45 
We [***97]  must presume that Congress was aware, 
when it enacted PLCAA, that both the FTC Act and 
state analogues such as CUTPA have long been among 
the primary vehicles for litigating claims that sellers of 
potentially dangerous products such as firearms have 
marketed those products in an unsafe and unscrupulous 
manner. See Goodyear Atomic Corp. v. Miller, 486 U.S. 
174, 185, 108 S. Ct. 1704, 100 L. Ed. 2d 158 (1988) 
(Congress is presumptively knowledgeable about 
pertinent federal and state law). CUTPA, for example, 
has long been construed to incorporate the FTC's 
traditional "cigarette rule,"  [**305]  which prohibits as 
unfair advertising that is, among other things, "immoral, 

43 See Cal. Bus. & Prof. Code § 5272.1 (c) (2) (Deering Supp. 
2018) (prohibiting firearms advertisements at public, 
multimodal transit facilities); N.J. Admin. Code § 13:54-5.6 
(2007) (establishing requirements for newspaper 
advertisements of machine guns, assault firearms, and 
semiautomatic rifles); R.I. Gen. Laws § 11-47-40 (b) (2002) 
(regulating advertisement of concealable firearms).

44 Clearly, as one original cosponsor of the bill that became 
PLCAA; S. 397, 109th Cong. (2005); explained, legislators 
were of the view that such laws do exist: "[P]laintiffs are 
demanding colossal monetary damages and a broad range of 
injunctive relief . . . . These injunctions would relate to the 
design, manufacture, distribution, marketing, and the sale of 
firearms. We already have laws that cover all of that." 
(Emphasis added.) 151 Cong. Rec. 17,371 (2005), remarks of 
Senator Jefferson Beauregard Sessions III.

45 See, e.g., R. Petty, "Supplanting Government Regulation 
with Competitor Lawsuits: The Case of Controlling False 
Advertising," 25 Ind. L. Rev. 351, 359 (1991); M. Meaden, 
Comment, "Joe Camel and the Targeting of Minors in Tobacco 
Advertising: Before and After 44 Liquormart v. Rhode Island," 
31 New Eng. L. Rev. 1011, 1026-27 (1997).

unethical, oppressive and unscrupulous."46 Ivey, 

46 The plaintiffs' CUTPA claim is predicated on their contention 
that the defendants "unethically, oppressively, immorally, and 
unscrupulously promoted" the XM15-E2S. Commonly known 
as the "cigarette rule," that standard originated in a policy 
statement of the Federal Trade Commission issued more than 
one-half century ago; see Unfair or Deceptive Advertising 
and Labeling of Cigarettes in Relation to the Health 
Hazards of Smoking, 29 Fed. Reg. 8324, 8355 (July 2, 
1964); and rose to prominence when mentioned in a footnote 
in Federal Trade Commission v. Sperry & Hutchinson Co., 405 
U.S. 233, 244-45 n.5, 92 S. Ct. 898, 31 L. Ed. 2d 170 (1972). 
The decades since have seen a move away from the cigarette 
rule at the federal level. See Ulbrich v. Groth, 310 Conn. 375, 
474-77, 78 A.3d 76 (2013) (Zarella, J., concurring in part and 
dissenting in part); 12 R. Langer et al., supra, § 2.2, pp. 39-45. 
That move culminated with a revision of the FTC Act by 
Congress in 1994, which codified the limitations on the FTC's 
authority to regulate unfair practices. See Federal Trade 
Commission Act Amendments of 1994, Pub. L. No. 103-
312, § 9, 108 Stat. 1691, 1695, codified at 15 U.S.C. § 45 (n) 
(1994). This court has characterized the federal standard for 
unfair trade practices contained therein as "a more stringent 
test known as the substantial unjustified injury test," under 
which "an act or practice is unfair if it causes substantial injury, 
it is not outweighed by countervailing benefits to consumers or 
competition, and consumers themselves could not reasonably 
have avoided it." Artie's Auto Body, Inc. v. Hartford Fire Ins. 
Co., 317 Conn. 602, 622 n.13, 119 A.3d 1139 (2015).

The defendants have not asked us to reexamine our continued 
application of the cigarette rule as the standard governing 
unfair trade practice claims brought under CUTPA, and, 
therefore, the issue is not presently before us. We recognize, 
however, that a question exists as to whether the cigarette rule 
should remain the guiding rule as a matter of state law. See, 
e.g., id., ("[i]n light of our conclusion . . . that the plaintiffs' 
CUTPA claim fails even under the more lenient cigarette rule, 
it is unnecessary for us to decide whether that rule should be 
abandoned in favor of the federal test"); Ulbrich v. Groth, 
supra, 310 Conn. 429 (declining to review "the defendants' 
unpreserved claim that the cigarette rule should be abandoned 
in favor of the substantial unjustified injury test"); State v. 
Acordia, Inc., 310 Conn. 1, 29 n.8, 73 A.3d 711 (2013) 
(declining to "address the issue of the viability of the cigarette 
rule until it squarely has been presented"). At the same time, 
notwithstanding the questions raised in those decisions, we 
have continued to apply the cigarette rule as the law of 
Connecticut; see, e.g., Landmark Investment Group, LLC v. 
CALCO Construction & Development Co., 318 Conn. 847, 
880, 124 A.3d 847 (2015); and, even though we have flagged 
the issue for reexamination by the legislature; see Artie's Auto 
Body, Inc. v. Hartford Fire Ins. Co., supra, 317 Conn. 622 
n.13; the legislature has continued to acquiesce in our 
application of the cigarette rule.
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Barnum&O'Mara v. Indian Harbor Properties,  [*124]  
Inc., 190 Conn. 528, 539, 461 A.2d 1369 and n.13, 190 
Conn. 528, 461 A.2d 1369 (1983).

Reading the predicate exception to encompass actions 
brought to remedy illegal and unscrupulous marketing 
practices under state consumer protection laws is 
consistent with the approach followed by the United 
States Court of Appeals for the Second Circuit,  [*125]  
whose decisions "carry particularly persuasive weight in 
the interpretation of federal statutes by Connecticut 
state courts." (Internal quotation marks omitted.) CCT 
Communications, Inc. v. Zone Telecom, Inc., supra, 327 
Conn. 140. In New York v. Beretta U.S.A. Corp., supra, 
524 F.3d 384, the Second Circuit considered whether 
PLCAA barred the municipal plaintiffs' action alleging 
that [***98]  distribution practices of the defendant 
firearms manufactures  [**306]  and sellers violated a 
New York criminal nuisance statute; see N.Y. Penal Law 
§ 240.45 (McKinney 2008); by marketing guns to 
legitimate buyers with the knowledge that those guns 
will be diverted into illegal markets. See New York v. 
Beretta U.S.A. Corp., supra, 389-90. The court 
concluded that the action should have been dismissed 
because the nuisance statute was a law of general 
applicability that had never been applied to the firearms 
trade and simply did not "encompass the conduct of 
firearms manufacturers of which the [municipal plaintiffs] 
complain[ed]." Id., 400. Notably, in reaching that 
conclusion, the Second Circuit held that the predicate 
exception encompasses not only laws that expressly 
regulate commerce in firearms but also those that 
"clearly can be said to implicate the purchase and sale 
of firearms," as well as laws of general applicability that 
"courts have applied to the sale and marketing of 
firearms . . . ."47 Id., 404. CUTPA falls squarely into both 

In any event, even if we were to adopt the current federal 
standard governing unfair advertising, it would not bar the 
plaintiffs' CUTPA claims, as they have alleged that the 
defendants engaged in trade practices that caused 
substantial, unavoidable injury and that were not outweighed 
by countervailing benefits. Still, on remand, the defendants are 
not foreclosed from arguing that a different standard should 
govern the plaintiffs' CUTPA claims.

47 Although the Ninth Circuit construed the predicate exception 
more narrowly, that court also rejected a reading that would 
limit predicate statutes to those that pertain exclusively to the 
sale or marketing of firearms, recognizing that other statutes 
that regulate "sales and manufacturing activities" could qualify. 
Ileto v. Glock, Inc., supra, 565 F.3d 1134; see also id., 1137 
(legislative history indicates intent to restrict liability to 

of these categories.

 [*126]  Statutes such as the FTC Act and state 
analogues that prohibit the wrongful marketing of 
dangerous consumer products such as firearms 
represent precisely the types of statutes that 
implicate [***99]  and have been applied to the sale and 
marketing of firearms. In the early 1970s, for example, 
the FTC entered into consent decrees with three 
firearms sellers relating to allegations that they had 
precluded their dealers from advertising their guns at 
lower than established retail prices.48 A few years later, 
the FTC ordered Emdeko International, Inc., a 
marketing company, to refrain from predatory and 
misleading advertising regarding various consumer 
products, including firearms. See In re National 
Housewares, Inc., 90 F.T.C. 512, 580-81 (1977).

CUTPA also has been applied to the sale of firearms. 
For example, in Salomonson v. Billistics, Inc., Superior 
Court, Judicial District of New London, Docket No. CV-
88-508292, 1991 Conn. Super. LEXIS 2231 (September 
27, 1991), the plaintiff prevailed on his claim that the 
defendant gun dealer's sales practices relating to the 
sale of a Ruger pistol and three remanufactured 
semiautomatic rifles violated CUTPA.49  [*127]  Id. The 

"statutory violations concerning firearm[s] regulations or sales 
and marketing regulations" [emphasis added]). In Ileto, the 
Ninth Circuit held that the California laws at issue did not 
qualify as predicate statutes, but it reached that conclusion 
primarily because (1) California had codified its common law 
of tort, which remained subject to judicial evolution; id., 1135-
36; and (2) during the legislative debates, members of 
Congress had referenced that very case as an example of one 
that PLCAA would preclude. Id., 1137. In other words, the fact 
the California statutes at issue were, in a sense, merely 
general tort theories masquerading as statutes meant that the 
plaintiffs' claims were precisely the sort that Congress 
intended to preempt.

48 See In re Colt Industries Operating Corp., 84 F.T.C. 58, 61-
62 (1974); In re Browning Arms Co., 80 F.T.C. 749, 752 
(1972); In re Ithaca Gun Co., 78 F.T.C. 1104, 1107 (1971).

49 In another Connecticut case, Ganim v. Smith & Wesson 
Corp., supra, 258 Conn. 313, the plaintiffs asserted CUTPA 
claims similar to those at issue in the present case, alleging, 
among other things, that misleading and unscrupulous 
firearms advertising contributed to gun violence. Id., 334-35. 
Because the municipal plaintiffs lacked standing, however, we 
did not rule on the validity of their CUTPA claims. See id., 343, 
373.

A CUTPA violation also was alleged on the basis of conduct 
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 [**307]  court specifically found that the defendant's 
conduct was "oppressive" and, therefore, violated the 
second prong of the cigarette rule, the same standard at 
issue in the present case. Id.

Equally important, HN39[ ] regulation of firearms 
advertising in our sister states frequently has been 
accomplished under the auspices of state [***100]  
consumer protection and unfair trade practice laws.50 It 

similar to that at issue in the present case in Wilson v. Midway 
Games, Inc., 198 F. Supp. 2d 167 (D. Conn. 2002). In that 
case, the plaintiff's son had been stabbed to death by a friend 
who had become obsessed with a violent interactive video 
game. Id., 169. The plaintiff alleged, among other things, that 
the defendant manufacturer of that game violated CUTPA by 
aggressively and inappropriately marketing the game to a 
vulnerable adolescent audience. See id., 175-76. The court 
dismissed the CUTPA claim for failure to comply with 
CUTPA's statute of limitations. Id., 176. In Izzarelli v. R.J. 
Reynolds Tobacco Co., 117 F. Supp. 2d 167, 170-71 (D. 
Conn. 2000), by contrast, the court denied a motion to dismiss 
the plaintiff's claim that the defendant violated CUTPA by 
unethically marketing tobacco products to minors.

50 See, e.g., Melton v. Century Arms, Inc., 243 F. Supp. 3d 
1290, 1306 (S.D. Fla. 2017) (defective design action in which 
plaintiffs stated cognizable claim under Florida unfair trade 
practice law that, among other things, advertising falsely 
represented that AK-47 rifles are safe); Beretta U.S.A. Corp. v. 
Federal Ins. Co., 117 F. Supp. 2d 489, 490, 492 (D. Md. 2000) 
(firearms manufacturer sought defense and indemnification in 
underlying state actions alleging, among other things, that 
manufacturer falsely advertised that gun ownership and 
possession increased one's security), aff'd, 17 Fed. Appx. 250 
(4th Cir. 2001); People v. Arcadia Machine & Tool, Inc., 
Docket No. 4095, 2003 Cal. Super. LEXIS 51, 2003 WL 
21184117, *15, 22, 26-27 (Cal. Super. April 10, 2003) 
(granting summary judgment for defendant manufacturers 
because plaintiffs failed to present evidence that [1] 
reasonable consumers would be misled by defendants' 
advertisements, or [2] California public policy disapproved of 
marketing firearms to children, but allowing case to proceed 
against defendant distributors accused of advertising banned 
assault weapons), aff'd sub nom. In re Firearm Cases, 126 
Cal. App. 4th 959, 992, 24 Cal. Rptr. 3d 659 (2005); 
Opinions, N.M. Atty. Gen. No. 77-23 (July 19, 1977) p. 149 
(advertising illegal sale of firearms in liquor establishment 
would constitute unfair or deceptive trade practice); see also 
FN Herstal, S.A. v. Clyde Armory, Inc., 123 F. Supp. 3d 1356, 
1376 (M.D. Ga. 2015) (trademark infringement action), aff'd, 
838 F.3d 1071 (11th Cir. 2016), cert. denied,   ___ U.S. ___  , 
137 S. Ct. 1436, 197 L. Ed. 2d 649 (2017); American 
Shooting Sports Council, Inc. v. Attorney General, 429 Mass. 
871, 875, 711 N.E.2d 899 (1999) (attorney general may 
regulate firearms sales and marketing pursuant to state unfair 

is clear, therefore, that consumer protection statutes 
such as CUTPA long have been an established 
mechanism for regulating the marketing and advertising 
schemes of firearms vendors.

 [*128]  The FTC Act and its various state analogues 
also have been applied in numerous instances to the 
wrongful marketing of other potentially dangerous 
consumer products, especially with respect to 
advertisements that promote unsafe or illegal conduct.51 
See S. Calkins, "FTC  [**308]  Unfairness: An Essay," 
46 Wayne L. Rev. 1935, 1962, 1974 (2000). Although 
Congress temporarily curtailed the FTC's authority to 
regulate unfair commercial advertising in 1980, that 
authority was reinstated in 1994. Id., 1954-55.

Subsequently, just a few years before Congress began 
considering predecessor legislation to PLCAA, the FTC 
entered into a new consent decree addressing wrongful 
advertising. In In re Beck's North America, Inc., Docket 
No. C-3859, 1999 FTC LEXIS 40 (F.T.C. March 25, 
1999), the commission prohibited the publication of 
advertisements that portrayed young adult passengers 
consuming alcohol while sailing, in a manner that was 
unsafe and depicted activities that "may also violate 

trade practice law in order to address sale of products that do 
not perform as warranted, including those that pose safety and 
performance issues, as well as those that legislature has 
defined as unlawful).

51 See, e.g., In re MACE Security International, Inc., 117 F.T.C. 
168, 182 (1994) (advertisements made unsubstantiated claims 
that single, poorly directed spray of self-defense chemical 
would instantly stop assailants); In re Benton & Bowles, Inc., 
96 F.T.C. 619, 622-23 (1980) (advertisements depicting 
children riding bicycles unsafely or illegally); In re AMF, Inc., 
supra, 95 F.T.C. at 313-14 (advertisements representing 
young children riding bicycles and tricycles in improper, unsafe 
or unlawful manner); In re Mego International, Inc., supra, 92 
F.T.C. at 189-90 (advertisements depicting children using 
electrical toys and appliances near water without adult 
supervision); In re Uncle Ben's, Inc., supra, 89 F.T.C. at 136 
(advertisements depicting children attempting to cooking food 
without close adult supervision); In re Hudson Pharmaceutical 
Corp., 89 F.T.C. 82, 86-88 (1977) (advertisements that might 
induce children to take excessive amounts of vitamin 
supplements); In re General Foods Corp., 86 F.T.C. 831, 840 
(1975) (advertisements depicting consumption of raw plants 
growing in wild or natural surroundings); but see J. Vernick et 
al., "Regulating Firearm Advertisements That Promise Home 
Protection: A Public Health Intervention," 277 JAMA 1391, 
1396 (1997) (for unstated reasons, FTC did not act on request 
by various advocacy groups to adopt rules regulating firearm 
advertising).
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federal and state boating safety laws." Id., *2. The 
consent decree prohibited the "future dissemination . . . 
of  [*129]  any [***101]  . . . advertisement that . . . 
depicts activities that would violate [federal laws that 
make] it illegal to operate a vessel under the influence of 
alcohol or illegal drugs." (Citations omitted.) In re Beck's 
North America, Inc., File No. 982-3092, 1998 FTC 
LEXIS 83, *15-16 (F.T.C. August 6, 1998). More 
generally, the FTC cautioned that it "ha[d] substantial 
concern about advertising that depicts conduct that 
poses a high risk to health and safety. As a result, the 
[FTC] will closely scrutinize such advertisements in the 
future." Id., *15.52

HN40[ ] Because Congress clearly intended that laws 
governing the marketing of firearms would qualify as 
predicate statutes, and because Congress is presumed 
to be aware that the wrongful marketing of dangerous 
items such as firearms for unsafe or illegal purposes 
traditionally has been and continues to be regulated 
primarily by consumer protection and unfair trade 
practice laws rather than by firearms specific statutes, 
we conclude that the most reasonable reading of the 
statutory framework, in light of the decision of the 
Second Circuit in New York v. Beretta U.S.A. Corp., 
supra, 524 F.3d 384, is that laws such as CUTPA 
qualify as predicate statutes, insofar as they apply to 
wrongful advertising claims.53

52 Since that time, the FTC also has taken an interest in the 
marketing of violent video games to children. See generally 
Federal Trade Commission, Report to Congress, supra, 2009 
WL 5427633.

53 As we previously noted; see footnote 47 of this opinion; 
although the Ninth Circuit has construed the predicate 
exception more narrowly than has the Second Circuit, CUTPA 
also might well qualify as a predicate statute under the 
standard articulated in the Ninth Circuit's decision in Ileto. 
Specifically, the court suggested that a predicate statute must 
either concern "firearm[s] regulations or sales and marketing 
regulations. [***102] " (Emphasis added.) Ileto v. Glock, Inc., 
565 F.3d at 1137; see also id., 1134 (statutory examples of 
predicate statutes "target the firearms industry specifically" or 
"pertain specifically to sales and manufacturing activities"). 
Accordingly, insofar as CUTPA specifically regulates 
commercial sales activities and is, therefore, narrower in 
scope and more directly applicable than the general tort and 
nuisance statutes at issue in Ileto, it arguably qualifies as a 
predicate statute under the standards articulated by each of 
the three appellate courts to have construed the federal 
statute.

 [*130]  3

The Statement of Findings and Purposes

When it drafted PLCAA, Congress included a statement 
of findings and purposes.  [**309]  See 15 U.S.C. § 
7901 (2012). In his dissenting opinion, Justice Robinson 
reads this statement to support the position of the 
defendants. On balance, however, we conclude, for the 
following reasons, that the congressional findings and 
purposes also lend support to the plaintiffs' 
interpretation of the statute.

First, Title 15 of the 2012 edition of the United States 
Code, § 7901 (a) (4), provides that "[t]he manufacture, 
importation, possession, sale, and use of firearms and 
ammunition in the United States are heavily regulated 
by Federal, State, and local laws . . . [s]uch [as] . . . the 
Gun Control Act of 1968, the National Firearms Act . . . 
and the Arms Export Control Act . . . ." (Citations 
omitted; emphasis added.) Notably, HN41[ ] this 
provision, which expressly references various firearms 
specific laws, makes no mention of the marketing 
function. By contrast, the very next finding expressly 
references the "lawful . . . marketing . . . of firearms . . . 
."54 15 U.S.C. § 7901 (a) (5) (2012). Reading these two 
findings in concert, it is clear that Congress chose not to 
abrogate the well established duty of firearms [***103]  
sellers to market their wares legally and responsibly, 
even though no federal laws specifically govern the 
marketing of firearms.

 [*131]  Second, although the findings indicate that 
Congress sought to immunize the firearms industry from 
liability for third-party criminal conduct, they emphasize 
that that immunity extended only to "harm that is solely 
caused by others . . . ." (Emphasis added.) 15 U.S.C. § 
7901 (a) (6) (2012); see also 15 U.S.C. § 7901 (b) (1) 
(2012) (principal purpose of PLCAA is to prohibit causes 
of action "for the harm solely caused by the criminal or 
unlawful misuse of firearm products" [emphasis added]); 

54 Title 15 of the 2012 edition of the United States Code, § 
7901 (a) (5), provides: "Businesses in the United States that 
are engaged in interstate and foreign commerce through the 
lawful design, manufacture, marketing, distribution, 
importation, or sale to the public of firearms or ammunition 
products that have been shipped or transported in interstate or 
foreign commerce are not, and should not, be liable for the 
harm caused by those who criminally or unlawfully misuse 
firearm products or ammunition products that function as 
designed and intended."
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Ileto v. Glock, Inc., supra, 565 F.3d at 1158 (Berzon, J., 
concurring in part and dissenting in part) (same). The 
statement of findings and purposes further provides that 
the purpose of PLCAA is "[t]o preserve a citizen's 
access to a supply of firearms and ammunition for all 
lawful purposes, including hunting, self-defense, 
collecting, and competitive or recreational shooting." 
(Emphasis added.) 15 U.S.C. § 7901 (b) (2) (2012). In 
the present case, the plaintiffs allege that the 
defendants illegally marketed the XM15-E2S by 
promoting its criminal use for offensive civilian assaults, 
and that this wrongful advertising was a direct cause of 
the Sandy Hook massacre. At no time [***104]  and in 
no way does the congressional statement indicate that 
firearm sellers should evade liability for the injuries that 
result if they promote the illegal use of their products.

Third, the findings make clear that Congress sought to 
preclude only novel civil actions that are "based on 
theories without foundation in hundreds of years of the 
common law and jurisprudence of the United States and 
do not represent a bona fide expansion of the common 
law," recognition of which "would expand civil liability in 
a manner never contemplated . . . by Congress . . . or 
by the legislatures of the several States." 15 U.S.C. § 
7901 (a) (7) (2012). As we previously discussed, 
however, it is well established that the FTC Act and 
state analogues such as CUTPA not only govern the 
marketing of firearms, but  [**310]  also prohibit 
advertisements  [*132]  that promote or model the 
unsafe or illegal use of potentially dangerous products. 
Accordingly, there is simply no reason to think that the 
present action represents the sort of novel civil action 
that Congress sought to bar.55

55 The standards embodied in the cigarette rule have been 
established law—first federal, and then state—for nearly six 
decades. As one legal scholar has explained, "at one time 
challenges to the depiction of unsafe practices in 
advertisements [were] a staple of [FTC] unfairness 
enforcement . . . ." (Footnote omitted.) S. Calkins, supra, 46 
Wayne L. Rev. at 1974. Moreover, even under the current 
federal unfairness standard, one of the FTC's primary areas of 
focus in challenging unfair trade practices has been 
"advertising that promotes unsafe practices." Id., 1962. The 
plaintiffs merely seek to apply these established legal 
principles to the marketing of assault weapons, products that 
are at least as dangerous as any that have been the subject of 
prior FTC enforcement actions.

During the legislative debates, the author of PLCAA made 
clear that all the law sought to preclude was novel causes of 
action, rather than specific applications of established legal 

The dissent relies on one other provision of the 
statement of findings and purposes that purportedly 
disqualifies CUTPA, as applied to the plaintiffs' wrongful 
marketing [***105]  theory, as a potential predicate 
statute. Specifically, the statement emphasizes the 
importance of preserving the rights enshrined in the 
second amendment to the United States constitution. 
See 15 U.S.C. § 7901 (a) (1), (2) and (6) (2012).

HN42[ ] There is no doubt that congressional 
supporters of PLCAA were committed to Americans' 
second amendment freedoms and sought to secure 
those freedoms by immunizing firearms companies from 
frivolous lawsuits. It is not at all clear, however, that the 
second amendment's  [*133]  protections even extend 
to the types of quasi-military, semiautomatic assault 
rifles at issue in the present case. See District of 
Columbia v. Heller, 554 U.S. 570, 627, 128 S. Ct. 2783, 
171 L. Ed. 2d 637 (2008) (indicating that second 
amendment's protection does not extend to "'dangerous 
and unusual weapons'" and, therefore, that M16s and 
related military style rifles may be banned); Kolbe v. 
Hogan, 849 F.3d 114, 143 (4th Cir.) (reading Heller to 
mean that second amendment does not protect right to 
possess assault weapons featuring high capacity 
magazines, such as AR-15), cert. denied,     U.S.    , 
138 S. Ct. 469, 199 L. Ed. 2d 374 (2017); New York 
State Rifle & Pistol Ass'n v. Cuomo, 804 F.3d 242, 257 
(2d Cir. 2015) (assuming for sake of argument that 
second amendment does apply to semiautomatic 
assault weapons such as AR-15 but upholding outright 
prohibitions against civilian ownership of such 
weapons), cert. denied sub nom. Shew v. Malloy,     
U.S.    , 136 S. Ct. 2486, 195 L. Ed. 2d 822 (2016); see 
also Friedman v. Highland Park, 784 F.3d 406, 410-12 
(7th Cir.), cert. denied,     U.S.    , 136 S. Ct. 447, 193 L. 
Ed. 2d 483 (2015); Fyock v. Sunnyvale, 779 F.3d 991, 
999 (9th Cir. 2015); Heller v. District of Columbia, 670 
F.3d 1244, 1261, 399 U.S. App. D.C. 314 (D.C. Cir. 
2011). Accordingly, we conclude that, on balance, 
PLCAA's statement of findings and purposes also bears 

principles: "Plaintiffs can still argue their cases for violations of 
law . . . . The only lawsuits this legislation seeks to prevent are 
novel causes of action that have no history or grounding in 
legal principle." 151 Cong. Rec. 18,096 (2005), remarks of 
Senator Larry Edwin Craig. In fact, the plaintiffs' claims invoke 
a statutory cause of action that falls squarely within 
established consumer protection law. See, e.g., Izzarelli v. 
R.J. Reynolds Tobacco Co., 117 F. Supp. 2d 167, 170-71, 178 
(D. Conn. 2000) (denying motion to dismiss claim that 
defendant violatedCUTPA by unethically and unscrupulously 
marketing cigarettes to underage smokers and encouraging 
minors to violate law).
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out the plaintiffs' interpretation of the statute,  [**311]  
namely, [***106]  that illegal marketing is not 
protected.56

 [*134]  4

Absurd Result

We next address the defendants' argument that 
construing a statute of general applicability such as 
CUTPA to be a predicate statute would lead to an 
absurd result. As one judge has articulated, "the 
predicate exception cannot possibly encompass every 
statute that might be 'capable of being applied' to the 
sale or manufacture of firearms; if it did, the exception 
would swallow the rule, and no civil lawsuits would ever 
be subject to dismissal under . . . PLCAA." (Emphasis 
omitted.) Ileto v. Glock, Inc., supra, 565 F.3d at 1155 
(Berzon, J., concurring in part and dissenting in part).

HN43[ ] Of course, to surmount PLCAA immunity via 

56 We further note that among the stated purposes of PLCAA 
was "[t]o protect the right, under the First Amendment to the 
Constitution, of manufacturers, distributors, dealers, and 
importers of firearms or ammunition products, and trade 
associations, to speak freely . . . ." 15 U.S.C. § 7901 (b) (5) 
(2012). We recognize that the advertisement and marketing of 
goods is a quintessential form of commercial speech under 
established first amendment jurisprudence. See, e.g., 
Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 637, 
105 S. Ct. 2265, 85 L. Ed. 2d 652, 17 Ohio B. 315 (1985). At 
the same time, it is equally well settled that commercial 
speech that proposes an illegal transaction or that promotes or 
encourages an unlawful activity does not enjoy the protection 
of the first amendment. See, e.g., Village of Hoffman Estates 
v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 496, 102 S. 
Ct. 1186, 71 L. Ed. 2d 362 (1982); Pittsburgh Press Co. v. 
Pittsburgh Commission on Human Relations, 413 U.S. 376, 
388-89, 93 S. Ct. 2553, 37 L. Ed. 2d 669 (1973); see also 
Thompson v. Western States Medical Center, 535 U.S. 357, 
367, 122 S. Ct. 1497, 152 L. Ed. 2d 563 (2002); Lamar 
Outdoor Advertising, Inc. v. Mississippi State Tax 
Commission, 701 F.2d 314, 321-22 (5th Cir. 1983). In 
reviewing the propriety of a motion to strike, we are obligated 
to assume the truth of the facts pleaded in the operative 
complaint. See, e.g., Himmelstein v. Windsor, supra, 304 
Conn. 307. The plaintiffs' complaint in the present case alleges 
that the marketing in question promoted unlawful activity, 
namely, the civilian use of the XM15-E2S "as a combat 
weapon . . . for the purpose of waging war and killing human 
beings." Accordingly, the first amendment is not implicated by 
the claims as set forth by the plaintiffs in their complaint.

the predicate exception, there must be at least a 
colorable claim that a defendant has, in fact, violated 
some statute, resulting in harm to the plaintiff. 
Accordingly, Judge Berzon's argument appears to be 
predicated on the assumptions that (1) most states have 
public nuisance statutes or similar laws, such as the 
California nuisance statutes at issue in Ileto, and (2) 
virtually any action seeking to hold firearms sellers liable 
for third-party gun violence could allege a colorable 
violation of those statutes because the mere act of 
selling the [***107]  weapons involved might be deemed 
to create a public nuisance.

 [*135]  We will assume, without deciding, that Judge 
Berzon is correct that, as a general matter, the predicate 
exception cannot be so expansive as to fully encompass 
laws such as public nuisance statutes insofar as those 
laws reasonably might be implicated in any civil action 
arising from gun violence.57 Although we believe that 
 [**312]  the plaintiffs' primary allegations—that any sale 
of assault weapons to the civilian market constitutes an 
unfair trade practice—would falter on this shoal, we 
need not address that issue more fully in light of our 
determination that those allegations are time barred. 
See part IV B of this opinion. What is clear, however, is 
that the plaintiffs' wrongful marketing allegations may 
proceed without crippling PLCAA. Those claims allege 
only that one specific family of firearms sellers 
advertised one particular line of assault weapons in a 
uniquely unscrupulous manner, promoting their 
suitability for illegal, offensive assaults. As we have 
stated throughout this opinion, we do not know whether 
the plaintiffs will be able to prove those allegations to a 
jury. But we are confident that this sort of specific, 
narrowly [***108]  framed wrongful marketing claim 
alleges precisely the sort of illegal conduct that 

57 We note that the Second Circuit, in considering whether a 
criminal nuisance statute of general applicability qualified as a 
predicate statute, indicated that the relevant legal question is 
whether a statute is applicable to the sale or marketing of 
firearms as applied to the particular circumstances of the case 
at issue, rather than facially applicable. See New York v. 
Beretta U.S.A. Corp., supra, 524 F.3d 401 (discussing whether 
state statute at issue had been applied to firearms suppliers 
"for conduct like that complained of by the [plaintiff]"); id., 400-
401 n.4 (in future, another statute of general applicability may 
be found to govern specific conduct complained of and, thus, 
qualify as predicate statute). We agree that that is the proper 
lens through which to consider the question, especially with 
respect to a statute such as CUTPA, which authorizes a cause 
of action that encompasses a number of distinct legal theories 
and principles. See 12 R. Langer et al., supra, § 2.1, p. 13.

331 Conn. 53, *133; 202 A.3d 262, **310; 2019 Conn. LEXIS 66, ***105

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WBT-M2C0-TXFX-D2HS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VMV-9HX1-F60C-X1V6-00000-00&context=1000516&link=clscc43
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T2X2-D6RV-H374-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T2X2-D6RV-H374-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BG40-0039-N537-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BG40-0039-N537-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T2X2-D6RV-H374-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5PT0-003B-S1GG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5PT0-003B-S1GG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5PT0-003B-S1GG-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CSN0-003B-S25D-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CSN0-003B-S25D-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CSN0-003B-S25D-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45PK-9500-004B-Y005-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45PK-9500-004B-Y005-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0K70-003B-G22R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0K70-003B-G22R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0K70-003B-G22R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B1-DPT1-F04C-701C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55B1-DPT1-F04C-701C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T2X2-D6RV-H374-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516


Page 48 of 76

Congress did not intend to immunize. For this reason, 
CUTPA's prohibition against such conduct appears to 
fall squarely within the predicate exception and does not 
lead to an absurd result.

 [*136]  C

Extrinsic Evidence of Congressional Intent

HN44[ ] Other courts that have construed the 
predicate exception are divided as to whether the 
exception unambiguously encompasses laws, such as 
CUTPA, that do not expressly regulate firearms sales 
and marketing but are nevertheless capable of being 
and have been applied thereto. Compare Ileto v. Glock, 
Inc., supra, 565 F.3d 1133-35 (predicate exception is 
ambiguous), and New York v. Beretta U.S.A. Corp., 
supra, 524 F.3d 401 (same), with Smith & Wesson 
Corp. v. Gary, 875 N.E.2d 422, 431, 434 and n.12 
(predicate exception unambiguously applies), and New 
York v. Beretta U.S.A. Corp., supra, 405-407 
(Katzmann, J., dissenting) (same). In part V B of this 
opinion, we explained why the plain text of 15 U.S.C. § 
7903 (5) (A) (iii) strongly suggests that CUTPA, as 
applied to the plaintiffs' claims, qualifies as a predicate 
statute. In this part, we explain why extrinsic indicia of 
congressional intent support the same conclusion. 
These indicia include canons of statutory construction, 
closely related legislation, and the legislative history of 
PLCAA.

1

Canons of Statutory Construction

HN45[ ] Under the law of the Second Circuit, [***109]  
if the plain language of a statute is ambiguous, we then 
consider whether any ambiguities may be resolved by 
the application of canons of statutory construction and, 
failing that, through review of the legislative history. E.g., 
United States v. Rowland, 826 F.3d 100, 108 (2d Cir. 
2016), cert. denied,   ___ U.S. ___  , 137 S. Ct. 1330, 
197 L. Ed. 2d 517 (2017). In the present case, three 
canons of construction are potentially relevant.

 [*137]  a

Clear Statement Requirement

We begin with HN46[ ] the well established canon that 

a federal law is not to be construed to have superseded 
the historic police powers of the states unless that was 
the clearly expressed and manifest purpose of 
Congress. E.g., Cipollone v. Liggett  [**313]  Group, 
Inc., 505 U.S. 504, 516, 112 S. Ct. 2608, 120 L. Ed. 2d 
407 (1992); Rice v. Santa Fe Elevator Corp., 331 U.S. 
218, 230, 67 S. Ct. 1146, 91 L. Ed. 1447 (1947); 
Federal Housing Finance Agency v. Nomura Holding 
America, Inc., 873 F.3d 85, 112 n.30 (2d Cir. 2017), 
cert. denied,   ___ U.S. ___  , 138 S. Ct. 2679, 201 L. 
Ed. 2d 1073 (2018), and cert. denied sub nom. Findlay 
v. Federal Housing Finance Agency,     U.S.    , 138 S. 
Ct. 2697, 201 L. Ed. 2d 1073 (2018). HN47[ ] The 
regulation of advertising that threatens the public health, 
safety, and morals has long been considered a core 
exercise of the states' police powers. See, e.g., Altria 
Group, Inc. v. Good, 555 U.S. 70, 77, 129 S. Ct. 538, 
172 L. Ed. 2d 398 (2008); Semler v. Oregon State 
Board of Dental Examiners, 294 U.S. 608, 611-12, 55 S. 
Ct. 570, 79 L. Ed. 1086 (1935); Varney & Green v. 
Williams, 155 Cal. 318, 321, 100 P. 867 (1909), 
overruled in part on other grounds by Metromedia, Inc. 
v. San Diego, 26 Cal. 3d 848, 610 P.2d 407, 164 Cal. 
Rptr. 510 (1980); State v. Certain Contraceptive 
Materials, 7 Conn. Supp. 264, 277-78 (1939), rev'd on 
other grounds, 126 Conn. 428, 11 A.2d 863 (1940). 
Accordingly, we will find the plaintiffs' CUTPA action to 
be superseded by PLCAA only if that is the clearly 
expressed intent of Congress.58

58 Similar principles and presumptions apply if the issue is 
framed in terms of whether PLCAA preempts the plaintiffs' 
CUTPA action. HN48[ ] As the United States Supreme Court 
recently explained, "[a]mong the background principles of 
construction that our cases have recognized are those 
grounded in the relationship between the [f]ederal 
[g]overnment and the [s]tates under [the United States] 
[c]onstitution. It has long been settled, for example, that we 
presume federal statutes do not . . . preempt state law . . . ." 
(Citations omitted.) Bond v. United States, 572 U.S. 844, 857-
58, 134 S. Ct. 2077, 189 L. Ed. 2d 1 (2014). The court further 
explained: "Closely related . . . is the [well established] 
principle that it is incumbent [on] the . . . courts to be certain of 
Congress' intent before finding that federal law overrides the 
usual constitutional balance of federal and state powers. . . . 
[W]hen legislation affect[s] the federal balance, the 
requirement of clear statement [ensures] that the legislature 
has in fact faced, and intended to bring into issue, the critical 
matters involved in the judicial decision." (Citations omitted; 
internal quotation marks omitted.) Id., 858. These principles 
apply with particular force to congressional legislation that 
potentially intrudes into a field, such as advertising, that 
traditionally has been occupied by the states. See Altria 
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 [*138]  HN49[ ] In the case of PLCAA, there is no 
indication in the statutory text or statement of findings 
and purposes that Congress intended to restrict the 
power of the states to regulate wrongful advertising, 
particularly [***110]  advertising that encourages 
consumers to engage in egregious criminal conduct. 
Indeed, sponsors of the legislation repeatedly 
emphasized during the legislative hearings that they did 
not intend to abrogate well established legal 
principles.59 Accordingly, in the absence of a clear 
statement in the statutory text or legislative history that 
Congress intended to supersede the states' traditional 
authority to regulate the wrongful advertising of 
dangerous products such as firearms, we are compelled 
to resolve any textual ambiguities in favor of the 
plaintiffs.

b

Ejusdem Generis

The defendants contend that a different canon of 
construction, namely, ejusdem generis, essentially 
resolves any statutory ambiguity in their favor. 
Specifically, from the fact that PLCAA provides two 
examples of predicate federal statutes,  [**314]  both of 
which specifically relate to firearms, the defendants infer 
that all predicate  [*139]  statutes must be of that same 
ilk.60 We are not persuaded.

When it drafted the predicate exception, Congress set 
forth two examples of statutes that are applicable to the 
sale or marketing of firearms. HN50[ ] PLCAA 
provides that entities engaged in the firearms business 
are not immune from liability with [***111]  respect to 
"an action in which a manufacturer or seller of a 
[firearm] knowingly violated a State or Federal statute 
applicable to the sale or marketing of the [firearm] . . . 
including—

"(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to make 
appropriate entry in, any record required to be kept 
under Federal or State law with respect to the [firearm], 
or aided, abetted, or conspired with any person in 

Group, Inc. v. Good, supra, 555 U.S. 77.
59 See, e.g., 151 Cong. Rec. 19,119 (2005), remarks of 
Senator John Thune; id., 19,120, remarks of Senator Larry 
Edwin Craig.
60 In part III of his dissenting opinion, Justice Robinson makes 
a similar point, although framed in terms of the closely related 
canon of noscitur a sociis.

making any false or fictitious oral or written statement 
with respect to any fact material to the lawfulness of the 
sale or other disposition of a [firearm]; or

"(II) any case in which the manufacturer or seller aided, 
abetted, or conspired with any other person to sell or 
otherwise dispose of a [firearm], knowing, or having 
reasonable cause to believe, that the actual buyer of the 
[firearm] was prohibited from possessing or receiving a 
firearm . . . under subsection (g) or (n) of section 922 of 
title 18 [of the United States Code] . . . ."61 15 U.S.C. § 
7903 (5) (A) (iii) (2012) (setting forth record keeping and 
unlawful buyer exceptions).

 [*140]  The defendants argue that we can discern the 
scope of the predicate exception by applying HN51[ ] 
ejusdem generis. That canon applies when a statute 
sets forth [***112]  a general category of persons or 
things and then enumerates specific examples thereof. 
In those cases, when the scope of the general category 
is unclear, a presumption, albeit a rebuttable one, may 
arise that the general category encompasses only 
things similar in nature to the specific examples that 
follow. See, e.g., 2A N. Singer & S. Singer, Statutes and 
Statutory Construction (7th Ed. 2014) § 47:17, pp. 364-
68. Several courts have acknowledged the potential 
relevance of the canon when construing the predicate 
exception. See, e.g., New York v. Beretta U.S.A. Corp., 
supra, 524 F.3d 401-402.

61 With respect to the unlawful buyer exception set forth in 15 
U.S.C. § 7903 (5) (A) (iii) (II), the referenced subsections of 18 
U.S.C. § 922 prohibit various persons, including convicted 
felons, illegal immigrants, and individuals indicted for felonies 
or addicted to controlled substances, from shipping, 
transporting, or receiving firearms in interstate commerce. 18 
U.S.C. §§ 922 (g) and (n) (2012). The unlawful buyer 
exception thus directly references federal statutes that 
specifically regulate trade in firearms. Although the record 
keeping exception set forth in 15 U.S.C. § 7903 (5) (A) (iii) (I) 
does not expressly reference any specific statute, the 
language of that provision closely mirrors that of 18 U.S.C. § 
922 (m), which mandates compliance with the record keeping 
requirements that govern federally licensed firearms dealers. 
Moreover, the legislative history indicates that Congress 
drafted 15 U.S.C. § 7903 (5) (A) (iii) (I) with an eye toward 
regulations such as 27 C.F.R. § 478.39a (a) (1), which 
mandates that licensed firearms dealers report lost or stolen 
weapons to the federal Bureau of Alcohol, Tobacco, Firearms 
and Explosives no more than forty-eight hours after the loss or 
theft is discovered. See 151 Cong. Rec. 18,937-38 (2005), 
remarks of Senator Larry Edwin Craig.
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It is well established, however, that ejusdem generis, 
like other canons of construction, is merely a tool to 
assist us in gleaning the intent of Congress; it should 
not be applied in the face of a contrary  [**315]  
manifestation of legislative intent. Helvering v. 
Stockholms Enskilda Bank, 293 U.S. 84, 88-89, 55 S. 
Ct. 50, 79 L. Ed. 211, 1934-2 C.B. 299 (1934); 2A N. 
Singer & S. Singer, supra, § 47:22, pp. 400-404. This is 
particularly true, for example, when the legislative 
history of a statute reveals a contrary intent. See 2A N. 
Singer & S. Singer, supra, § 47:22, pp. 404-405.

In the case of PLCAA, the legislative history of the 
statute makes clear why Congress specifically chose to 
include the record keeping and unlawful buyer 
exceptions when drafting the final version of the 
predicate  [*141]  exception. Bills substantially similar to 
PLCAA had been [***113]  introduced in both the 107th 
Congress and the 108th Congress. See S. 1805, 108th 
Cong. (2003), H.R. 1036, 108th Cong. (2003); H.R. 
2037, 107th Cong. (2001). Those bills contained the 
same exemption for "State or Federal statute[s] 
applicable to the sale or marketing of [firearms]" that 
ultimately was codified at 15 U.S.C. § 7903 (5) (A) (iii). 
H.R. 2037, supra, § 4; accord S. 1805, supra, § 4; H.R. 
1036, supra, § 4. Notably, however, they did not include 
the record keeping or the unlawful buyer exception. 
Indeed, they did not offer any specific examples of 
predicate statutes.

The legislative history indicates that the record keeping 
and unlawful buyer illustrations were added to the bill 
that became law during the 109th Congress not to 
define or clarify the narrow scope of the exception but, 
rather, because, in 2002, two snipers had terrorized the 
District of Columbia and surrounding areas. One of the 
snipers allegedly stole a Bushmaster XM-15 
semiautomatic rifle identical or similar to the one at 
issue in the present case from a gun dealer with a 
history of lax inventory control procedures.62 In 2003, 
the families of the victims of the sniper attacks brought a 
civil action against the gun dealer that ultimately 
resulted in [***114]  a $2.5 million settlement.63 During 
the legislative debates, many of the members who 
spoke in opposition to the bill that ultimately became 
PLCAA argued that the bill would have prevented 

62 See 151 Cong. Rec. 23,262 (2005), remarks of 
Representative Christopher Van Hollen; see also id., 23261 
remarks of Representative Frank James Sensenbrenner, Jr.
63 151 Cong. Rec. 23,263 (2005), remarks of Representative 
Christopher Van Hollen.

victims of the sniper attacks from bringing an action 
against that gun dealer, even though the dealer's 
carelessness had allowed the snipers to obtain the 
assault weapon.64 Indeed, it was in part for  [*142]  that 
very reason, and the public outcry over the sniper 
attacks, that prior versions of the bill failed to pass.65

To deflect these potent political attacks, the author and 
other supporters of the 2005 incarnation of the bill 
pointed to the recently added record keeping and illegal 
buyer exception language as evidence that victims of 
the sniper attacks would not have been barred from 
pursuing their action under the predicate exception.66 
Indeed,  [**316]  several legislators strongly suggested 
that these examples of predicate statutes were 
specifically added to PLCAA to make clear that the 
lawsuits arising from the sniper attacks would not have 
been barred by PLCAA.67

64 See, e.g., 151 Cong. Rec. 19,131 (2005), remarks of 
Senator Barbara Boxer; id., 23,278, remarks of Representative 
Rahm Emanuel.

65 See 151 Cong. Rec. 17,372-73 (2005), remarks of Senator 
John Reed; id., 23,263, remarks of Representative 
Christopher Van Hollen; H.R. Rep. No. 108-59, p. 98 (2003); 
J. Jiang, "Regulating Litigation Under the Protection of Lawful 
Commerce in Arms Act: Economic Activity or Regulatory 
Nullity?," 70 Alb. L. Rev. 537, 539-40 (2007).
66 See, e.g., 151 Cong. Rec. 18,937 (2005), remarks of 
Senator Larry Edwin Craig (dealer violated federal record 
keeping laws); id., 19,128, remarks of Senator Kathryn Ann 
Bailey Hutchison (dealer violated laws); id., 23,261, remarks of 
Representative Frank James Sensenbrenner, Jr. (arguing that 
plaintiffs could have established record keeping violations and 
noting that federal Bureau of Alcohol, Tobacco, Firearms and 
Explosives report documented more than 300 such violations 
by dealer); see also id., 18,112, remarks of Senator John 
William Warner (noting that both snipers were legally barred 
from purchasing firearms).
67 See, e.g., 151 Cong. Rec. 23,020 (2005), remarks of 
Representative Phil Gingrey ("[t]his exception would 
specifically allow lawsuits against firearms dealers such as the 
dealer whose firearm ended up in the hands of the [Beltway] 
snipers who failed to maintain a required inventory list 
necessary to ensure that they are alerted to any firearm 
thefts"); id., 23,273, remarks of Representative Frank James 
Sensenbrenner, Jr. ("this exception would specifically allow 
lawsuits against firearms dealers such as the dealer whose 
firearm ended up in the hands of the [Beltway] snipers"); see 
also id., 18,066, remarks of Senator Dianne Feinstein 
(acknowledging that "new modifications" to legislation were 
directed toward sniper case); id., 18,941, remarks of Senator 
Barbara Ann Mikulski (alluding to Beltway snipers in debating 
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The most reasonable interpretation of this legislative 
history, then, is that the record keeping and unlawful 
 [*143]  buyer illustrations were included in the 
final [***115]  version of PLCAA not in an effort to 
define, clarify, or narrow the universe of laws that qualify 
as predicate statutes but, rather, simply to stave off the 
politically potent attack that PLCAA would have barred 
lawsuits like the one that had arisen from the widely 
reported Beltway sniper attacks. There is no other 
plausible explanation for why Congress chose to modify 
the predicate exception language contained in the 2001 
and 2003 bills, which otherwise was "virtually identical" 
to the language in PLCAA. 151 Cong. Rec. 2561 (2005), 
remarks of Senator Larry Edwin Craig; see also id., 
18,096, remarks of Senator Craig (indicating that bill is 
same for all intents and purposes as version introduced 
during 108th Congress, with addition of clarifying 
examples).

This conclusion is bolstered by the fact that Congress 
was fully aware that there are many types of federal 
statutes and regulations, filling "hundreds of pages," that 
specifically govern the firearms industry. 151 Cong. 
Rec. 18,059 (2005), remarks of Senator Thomas Allen 
Coburn. Indeed, 18 U.S.C. § 922 is dedicated to 
delineating dozens of different unlawful acts relating to 
the production, distribution, and sale of firearms. 
Congress could have simply identified [***116]  18 
U.S.C. § 922, or the other federal firearms laws to which 
Senator Coburn alluded, as examples of predicate 
statutes. Instead, the author of PLCAA opted to highlight 
only the two specific subsections of 18 U.S.C. § 922—
subsection (g) and (n)—that would have barred the 
Beltway snipers from obtaining the weapon used in the 
shootings.

Under similar circumstances, HN52[ ] when it is clear 
that examples have been included in a statute for 
purposes of emphasis or in response to recent, high 
profile events, rather than to restrict the scope of 
coverage, both the United States Supreme Court and 
the lower federal courts have declined to apply canons, 
including ejusdem generis, to construe a statutory 
provision overly  [*144]  narrowly.68 For similar reasons, 

legislation).

68 See, e.g., Ali v. Federal Bureau of Prisons, 552 U.S. 214, 
226-27, 128 S. Ct. 831, 169 L. Ed. 2d 680 (2008); Watt v. 
Western Nuclear, Inc., 462 U.S. 36, 44 n.5, 103 S. Ct. 2218, 
76 L. Ed. 2d 400 (1983); Millsap v. Andrus, 717 F.2d 1326, 
1329 n.5 (10th Cir. 1983); United States v. Kaluza, Docket No. 
12-265, 2013 U.S. Dist. LEXIS 173134, 2013 WL 6490341, 

we conclude that the ejusdem generis  [**317]  canon is 
not applicable to the predicate exception.

c

Statutory Exceptions To Be Construed Narrowly

Citing Commissioner of Internal Revenue v. Clark, 489 
U.S. 726, 739, 109 S. Ct. 1455, 103 L. Ed. 2d 753 
(1989), the defendants rely on another canon, 
contending that the predicate exception, like other 
statutory exceptions, must be construed narrowly to 
preserve the primary purpose of PLCAA. As we 
explained, however, our review of the statutory 
language strongly suggests that the defendants have 
misperceived the primary purpose of PLCAA, which is 
not to shield firearms [***117]  sellers from liability for 
wrongful or illegal conduct. If Congress had intended to 
supersede state actions of this sort, it was required to 
make that purpose clear.69

2

Related Legislation

We also find it instructive that, in early 2005, at 
approximately the same time that the proposed 
legislation that ultimately became PLCAA was 
introduced, bills were introduced in both the House of 
Representatives  [*145]  and the Senate that would 
have bestowed PLCAAtype immunity on fast food 
restaurant companies to protect them from lawsuits 
seeking to hold them liable for consumers' obesity and 
related health problems.70 Both bills contained language 
that was substantially similar to PLCAA's predicate 
exception: "A qualified civil liability action shall not 
include . . . an action based on allegations that . . . a 
manufacturer or seller of [food] knowingly violated a 

*21-23 (E.D. La. December 10, 2013), aff'd, 780 F.3d 647 (5th 
Cir. 2015).
69 We further observe that, during the legislative debates 
surrounding PLCAA, the author and various cosponsors of the 
proposed legislation repeatedly emphasized that it must be 
narrowly construed and that it protects only those firearms 
sellers who have not engaged in any illegal or irresponsible 
conduct. See, e.g., 151 Cong. Rec. 17,371 (2005), remarks of 
Senator Jefferson Beauregard Sessions III, id., 18,044, 
remarks of Senator Craig; id., 18,911, remarks of Senator 
Craig; id., 19,137, remarks of Senator Craig; id., 23,266, 
remarks of Representative Clifford Bundy Stearns.
70 See S. 908, 109th Cong. (2005); H.R. 554, 109th Cong. 
(2005).
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Federal or State statute applicable to the marketing, 
advertisement, or labeling of [food] with intent for a 
person to rely on that violation . . . ." S. 908, 109th 
Cong. § 4 (2005); accord H.R. 554, 109th Cong. § 4 
(2005). The House Report accompanying H.R. 554 
made clear that "applicable" statutes for purposes of 
that bill were not limited to laws, [***118]  such as the 
Federal Food, Drug and Cosmetic Act; 21 U.S.C. § 301 
et seq. (2012); that directly and specifically regulate the 
food industry. Rather, the report indicated that state 
consumer protection laws, such as CUTPA, also 
qualified as predicate statutes, even though they are 
laws of general applicability that do not expressly 
address food and beverage marketing or labeling: 
"Every state has its own deceptive trade practices laws, 
and a knowing violation of any of such state laws could 
allow suits to go forward under the legislation if the 
criteria specified . . . are met."71 H.R. Rep. No. 109-130, 
p. 8 (2005).

 [**318]  We recognize that these bills never became 
law and also that food and firearms are different types of 
products that implicate different risks and concerns. 
Nevertheless,  [*146]  we cannot ignore the fact that 
PLCAA and the fast food bills were introduced at 
essentially the same time, with substantially similar 
language and structure.72 See 2B N. Singer & J. Singer, 
Statutes and Statutory Construction (7th Ed. 2012) § 
51:4, pp. 275-76 (HN53[ ] vetoed bills and repealed 
statutes may be construed in pari materia to assist in 
interpreting ambiguous legislation). In light of this fact, 
there is good reason to believe that [***119]  legislators 
would have understood the term "statute applicable to" 
in 15 U.S.C. § 7903 (5) (A) (iii) as similarly 
encompassing an action under CUTPA against a 
company that unethically markets firearms for illegal 
purposes.

3

71 See 1 N. Singer & J. Singer, Statutes and Statutory 
Construction (New Ed. 2010) § 11:14, p. 565 ("[committee] 
report is of great significance for purposes of statutory 
interpretation"); 2A N. Singer & S. Singer, supra, § 48:6, p. 
585 ("courts generally view committee reports as the 'most 
persuasive indicia' of legislative intent"); 2A N. Singer & S. 
Singer, supra, § 48:6, pp. 588-89 (legislative intent clearly 
expressed in committee report trumps rules of textual 
construction, such as ejusdem generis).
72 Notably, all but one of the thirty-two sponsors and 
cosponsors of S. 908 also cosponsored S. 397, 109th Cong. 
(2005), the bill that ultimately became PLCAA, and the 
sponsor of each bill cosponsored the other.

The Legislative History of PLCAA

Finally, to the extent that any ambiguities remain 
unresolved, we consider the legislative history of 
PLCAA. HN54[ ] Although the extensive history of the 
statute presents something of a mixed bag, our review 
persuades us that Congress did not intend to limit the 
scope of the predicate exception to violations of firearms 
specific laws or to confer immunity from all claims 
alleging that firearms sellers violated unfair trade 
practice laws.

During the legislative debates, opponents of the 
proposed legislation that became PLCAA repeatedly 
questioned why it was necessary to confer immunity on 
the firearms industry when, in their view, only a very 
small number of gun violence related lawsuits had been 
filed against firearms manufacturers and distributors, 
most of which had been dismissed at the trial court 
level.73  [*147]  In response, PLCAA's sponsor and 
several of PLCAA's cosponsors described the specific 
types of lawsuits that the legislation was intended to 
prohibit. See footnotes [***120]  74 and 76 of this 
opinion. They emphasized that their primary concern 
was not with lawsuits such as the present action, in 
which individual plaintiffs who have been harmed in a 
specific incident of gun violence seek to hold the sellers 
responsible for their specific misconduct in selling the 
weapons involved. See id. Many proponents indicated 
that their intent was to preclude the rising number of 
instances in which municipalities and "anti-gun activists" 
filed "junk" or "frivolous" lawsuits targeting the entire 
firearms industry.74 As one cosponsor of the legislation 
explained, "[t]his bill is only intended to protect law-
abiding members of the firearms industry from nuisance 

73 See, e.g., 151 Cong. Rec. 18,099 (2005), remarks of 
Senator Christopher John Dodd.

74 151 Cong. Rec. 18,058 (2005), remarks of Senator Coburn; 
id., 18,084, 18,100, 19,135, remarks of Senator Craig; id., 
18,941-42, remarks of Senator Richard John Santorum; id., 
19,118-19, remarks of Senator John Thune; id., 19,119, 
remarks of Senator Jefferson Beauregard Sessions III; id., 
23,268, remarks of Representative Robert William Goodlatte; 
id., 23,278, remarks of Representative John J. H. Schwarz; 
see also Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 3d 
416, 417, 2002- Ohio 2480, 768 N.E.2d 1136 (2002) 
(recognizing "[the] growing number of lawsuits brought by 
municipalities against gun manufacturers and their trade 
associations to recover damages associated with the costs of 
firearm violence incurred by the municipalities").
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suits that have no basis in current law, that are only 
intended to regulate the industry or harass the industry 
or put it out  [**319]  of business . . . which are [not] 
appropriate purposes for a lawsuit."75 151 Cong. Rec. 
18,104 (2005), remarks of Senator Max Sieben 
Baucus.76 In the present action, by contrast,  [*148]  the 
private victims of one specific incident of gun violence 
seek compensation from the producers and distributors 
of a single firearm on the basis of alleged misconduct in 
the specific marketing of that firearm. Few [***121]  if 
any of the bill's sponsors indicated that cases of this sort 
were what PLCAA was intended to preclude.

In addition, during the course of the legislative debates, 
many legislators either expressly stated or clearly 
implied that the only actions that would be barred by 
PLCAA would be ones in which a defendant bore 
absolutely no responsibility or blame for a plaintiff's 
injuries and was, in essence, being held strictly liable for 
crimes committed with firearms that it had merely 
produced or distributed. See Ileto v. Glock, Inc., supra, 
565 F.3d at 1159 (Berzon, J., concurring in part and 
dissenting in part). One cosponsor, for example, 
emphasized that "the heart of this bill" was that one can 
be held liable for violating a statute during the 
production, distribution, or sale of firearms, "[b]ut we are 
not going to extend it to a concept where you are 
responsible, after you have done everything right, for 
what somebody else may do who bought your product 
and they did it wrong and it is their fault, not yours." 
(Emphasis added.) 151 Cong. Rec. 18,920 (2005), 
remarks of Senator Lindsey O. Graham. Another 
cosponsor explained the essential evil to which the bill 
was directed: "It is out of that fear and concern that we 
have mayors [***122]  and cities passing laws that 

75 The House report on a substantially similar bill introduced 
during the 107th Congress explained the need for the 
legislation as follows: "There are a number of legal theories 
under which plaintiffs are arguing [that] the firearms industry 
should be held responsible, including improper or defective 
distribution, unsafe design or product liability, and public 
nuisance. To date, every case that has been litigated to 
conclusion has been dismissed . . . ." H.R. Rep. No. 107-727, 
pt. 1, p. 4 (2002). Notably, wrongful marketing claims are not 
identified among the category of legal theories that Congress 
sought to preclude.
76 The cosponsors further emphasized that plaintiffs in the 
cases of concern were seeking legislative type equitable 
remedies, such as purchase limits or restrictions on sales to 
small gun dealers. See, e.g., 151 Cong. Rec. 18,103 (2005), 
remarks of Senator Baucus; see also id., 18,059, remarks of 
Senator Coburn.

create strict liability . . . . [Firearms sellers have] become 
. . . insurer[s] against criminal activity by criminals." Id., 
18,924, remarks of Senator Jefferson Beauregard 
Sessions III. Senator Sessions added: "That is what we 
are trying to curtail here—this utilization of the legal 
system . . . ." Id.

 [*149]  A common theme running through supporters' 
statements was that holding a firearms seller liable for 
third-party gun violence for which the seller is wholly 
blameless is no different from holding producers of 
products such as automobiles, matches, baseball bats, 
and knives strictly liable when those ubiquitous but 
potentially dangerous items are inappropriately or 
illegally used to commit crimes. As the author of 
PLCAA, Senator Craig, explained: "If a gun 
manufacturer is held liable for the harm done by a 
criminal who misuses a gun, then there is nothing to 
stop the manufacturers of any product used in crimes 
from having to bear the costs resulting from the actions 
of those criminals. So as I mentioned earlier, automobile 
manufacturers will have to take the blame for the death 
of a bystander who gets in the way of the drunk driver. 
The local hardware store will have [***123]  to be held 
responsible for a kitchen knife it sold, if later that knife is 
used in the commission  [**320]  of a rape. The baseball 
team whose bat was used to bludgeon a victim will have 
to pay the cost of the crime. The list goes on and on." 
Id., 18,085. The implication of this argument is that 
legislators' primary concern was that liability should not 
be imposed in situations in which the producer or 
distributor of a consumer product bears absolutely no 
responsibility for the misuse of that product in the 
commission of a crime. There is no indication that the 
sponsors of PLCAA believed that sellers of those 
consumer products should be shielded from liability if, 
for example, an automobile manufacturer advertised 
that the safety features of its vehicles made them ideally 
suited for drunk driving, or if a sporting goods dealer ran 
advertisements encouraging high school baseball 
players to hurl their bats at the opposing pitcher in 
retaliation for an errant pitch. That is, in essence, what 
the plaintiffs have alleged in the present case.

To the extent that supporters of PLCAA were concerned 
with lawsuits other than those seeking to hold  [*150]  
firearms sellers strictly liable for gun violence, they 
consistently [***124]  expressed that their intention was 
to foreclose novel legal theories that had been 
developed by anti-gun activists with the goal of putting 
firearms sellers out of business.77 The author of the 

77 See, e.g., 151 Cong. Rec. 17,370 (2005), remarks of 
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legislation explained as follows: "As we have stressed 
repeatedly, this legislation will not bar the courthouse 
doors to victims who have been harmed by the 
negligence or misdeeds of anyone in the gun industry. 
Well recognized causes of action are protected by the 
bill. Plaintiffs can still argue their cases for violations of 
law . . . . The only lawsuits this legislation seeks to 
prevent are novel causes of action that have no history 
or grounding in legal principle." Id., 18,096, remarks of 
Senator Craig. In addition, a number of lawmakers 
emphasized that the legislation was primarily directed at 
heading off unprecedented tort theories,78 which 
explains why the predicate exception expressly 
preserved liability for statutory violations. See Ileto v. 
Glock, Inc., supra, 565 F.3d 1135 ("Congress clearly 
intended to preempt common-law claims, such as 
general tort theories of liability"); id., 1160-61 (Berzon, 
J., concurring in part and dissenting in part) ("[PLCAA] 
was viewed essentially as a [tort reform] measure, 
aimed at restraining the supposed expansion 
of [***125]  tort liability").

As we discussed previously, the plaintiffs' theory of 
liability is not novel; nor does it sound in tort.79 The 

Senator Sessions; id., 18,942, remarks of Senator Richard 
John Santorum; id., 19,119, 19,129, remarks of Senator Orrin 
Grant Hatch; id., 19,120, remarks of Senator Craig;
78 See, e.g., 151 Cong. Rec. 19,120 (2005), remarks of 
Senator Craig; id., 23,267, remarks of Representative Mike 
Pence; id., 23,273, remarks of Representative Frank James 
Sensenbrenner, Jr.

79 We note, however, that there also is ample precedent for 
recognizing wrongful marketing claims of this sort predicated 
on tort theories of liability. See, e.g., Braun v. Soldier of 
Fortune Magazine, Inc., 968 F.2d 1110, 1112, 1114, 1122 
(11th Cir. 1992) (affirming judgment for plaintiff under Georgia 
common law when defendants published advertisement in 
which "mercenary" offered "[discreet] gun for hire," resulting in 
murder of plaintiffs' decedent), cert. denied, 506 U.S. 1071, 
113 S. Ct. 1028, 122 L. Ed. 2d 173 (1993); Merrill v. 
Navegar, Inc., supra, 26 Cal. 4th 491 and n.9 (leaving open 
possibility that California law recognizes cause of action for 
negligent advertising premised on immoral promotion of 
criminal use of firearms); Bubalo v. Navegar, Inc., Docket No. 
96 C 3664, 1997 U.S. Dist. LEXIS 8551, 1997 WL 337218, *9 
(N.D. Ill. June 13, 1997) (determining that Illinois law 
recognizes cause of action for negligent marketing of assault 
pistols for criminal purposes but holding that plaintiffs had 
failed to plead sufficient facts to establish causation), modified 
on other grounds, 1998 U.S. Dist. LEXIS 3598, 1998 WL 
142359 (N.D. Ill. March 20, 1998); Moning v. Alfono, 400 Mich. 
425, 432, 254 N.W.2d 759 (1977) (question of whether 

 [*151]  plaintiffs  [**321]  allege that the defendants 
engaged in unfair trade practices in violation of CUTPA, 
a statute that was enacted in 1973. See P.A. 73-615. 
Furthermore, CUTPA, by its express terms, is modeled 
on the FTC Act; see General Statutes § 42-110b (b); 
which has been in effect for more than one century. See 
Act of September 26, 1914, Pub. L. No. 63-203, 38 Stat. 
717. As we explained, HN55[ ] the FTC Act and its 
state counterparts have long been used to regulate not 
only the sale and marketing of firearms but also claims 
that sellers of other dangerous products have advertised 
their wares in a manner that modeled or promoted 
unsafe behavior and created an unreasonable risk that 
viewers would engage in unsafe or illegal conduct.80

marketing slingshots directly to children creates unreasonable 
risk of harm was for jury to resolve).

80 We further observe that, during the legislative debates, 
supporters of the bill that became PLCAA frequently stated 
that more than one half of the states in the country already 
had adopted similar laws and that PLCAA was necessary 
primarily to establish uniform national standards and to ensure 
that frivolous actions were not filed in the minority of 
jurisdictions that had not enacted such protections. See, e.g., 
151 Cong. Rec. 17,370 (2005), remarks of Senator Sessions; 
id., 23,020, remarks of Representative Phil Gingrey; id., 
23,024, remarks of Representative Charles Foster Bass; id., 
23,265, remarks of Representative Frederick C. Boucher; see 
also Ileto v. Glock, Inc., supra, 565 F.3d 1136 (noting 
"Congress' intention to create national uniformity" in enacting 
PLCAA). As the author of a virtually identical House bill 
explained, "[t]he bill we are considering today is designed to 
simply mirror these [s]tates and what they have done to 
provide a unified system of laws . . . ." 151 Cong. Rec. 23,266, 
remarks of Representative Clifford Bundy Stearns.

Notably, most of the state laws to which PLCAA was 
analogized, by their terms, bar only actions against firearms 
sellers brought by municipalities and other public entities. See 
H.R. Rep. No. 108-59, p. 16 (2003). Indeed, legislators 
recognized that "[m]any [states'] immunity statutes only limit 
the ability of cities, counties, and other local governments to 
sue [gun manufacturers and sellers]." Id. Moreover, of the 
state laws that provide broader immunity to firearms sellers, 
many govern only product liability actions; see, e.g., Idaho 
Code Ann. § 6-1410 (2004); N.C. Gen. Stat. § 99B-11 (2017); 
S.C. Code Ann. § 15-73-40 (2005); Tex. Civ. Prac. & Rem. 
Code Ann. § 82.006 (b) (West 2017); Wn. Rev. Code Ann. § 
7.72.030 (1) (a) (West 2017); whereas others permit actions 
alleging the violation of any state law. See, e.g., Ohio Rev. 
Code Ann. § 2305.401 (B) (3) (West 2017); see also Mich. 
Comp. Laws Serv. § 28.435 (7) (LexisNexis 2015) ("[a] 
federally licensed firearms dealer is not liable for damages 
arising from the use or misuse of a firearm if the sale complies 
with this section, any other applicable law of this state, and 
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 [*152]  The defendants, purporting to rely on the 
decision of the Ninth Circuit in Ileto, argue that the 
legislative history of PLCAA supports a more restrictive 
view of the scope of the predicate exception. We read 
Ileto differently. As we noted; see footnote 47 of this 
opinion; the court in that case concluded that 
"congressional speakers' statements concerning the 
scope of . . . [***126]  PLCAA reflected the 
understanding that manufacturers and sellers of 
firearms would be liable only for statutory violations 
concerning firearm[s] regulations or sales and marketing 
regulations." (Emphasis added.) Ileto v. Glock, Inc., 
supra, 565 F.3d at 1137. Because CUTPA specifically 
regulates commercial sales and marketing activities 
such as those at issue in the present case; see, e.g., 
Izzarelli v. R.J. Reynolds Tobacco Co., 117 F. Supp. 2d 
167, 178 (D. Conn. 2000); it falls squarely within the 
predicate exception, as Ileto construed the legislative 
history.

 [**322]  We do not dispute that, over the course of the 
hundreds of pages of coverage of the legislative 
debates, a few congressional supporters of PLCAA 
made a few brief references to predicate statutes as 
being firearms specific.81 What the defendants have 
overlooked, however,  [*153]  are the dozens of 
statements by PLCAA's drafter and cosponsors that 
imply or directly state that the predicate exception 
applies far more broadly, such that firearms companies 
may be held liable for violation of any applicable law, 
and not only those laws that specifically govern the 
firearms trade. Indeed, in the vast majority of instances 
in which the predicate exception was discussed during 
the legislative debates, proponents spoke in broad, 
general terms, indicating that the bill [***127]  would not 
immunize firearms companies that had engaged in any 
illegal activity.82

applicable federal law"). Accordingly, very few of the state 
laws on which legislators purported to model PLCAA would 
even potentially bar the types of wrongful marketing claims at 
issue in the present action.
81 See, e.g., 151 Cong. Rec. 18,085 (2005), remarks of 
Senator Craig; id., 18,914, remarks of Senator Kathryn Ann 
Bailey Hutchison; id., 18,942, remarks of Senator Richard 
John Santorum.

82 See, e.g., 151 Cong. Rec. 17,370-71 (2005), remarks of 
Senator Sessions ("Why would the manufacturer or seller of a 
gun who is not negligent, who obeys all of the applicable 
laws—we have a host of them—be held accountable . . . ? . . . 
I don't understand how . . . [a product that is] sold according to 
the laws of the United States [can create legal liability] for an 
intervening criminal act."); id., 17,371, remarks of Senator 

 [*154]  Several cosponsors of the bill that became 
PLCAA specifically explained that it would not preclude 
victims of gun violence from holding firearms companies 
accountable for injuries resulting from their  [**323]  
gross negligence or reckless conduct, because, 
essentially, any such conduct would be in violation of 
some state or federal law. See, e.g., 151 Cong. Rec. 

Sessions ("Manufacturers and sellers are still responsible for 
their own negligent or criminal conduct and must operate 
entirely within the complex [s]tate and [f]ederal laws. . . . 
Plaintiffs can go to court if the gun dealers do not follow the 
law . . . ."); id., 17,377, remarks of Senator Sessions ("Under 
this bill, I think it is very important to note that you can sue gun 
sellers and manufacturers who violate the law. It is crystal 
clear in the statute that this is so."); id., 17,390, remarks of 
Senator Orrin Grant Hatch ("This bill is not a license for the 
gun industry to act irresponsibly. If a manufacturer or seller 
does not operate entirely within [f]ederal or [s]tate law, it is not 
entitled to the protection of this legislation." [Emphasis 
added.]); id., 18,059, remarks of Senator Coburn 
("[m]anufacturers and sellers are still responsible for their own 
negligent or criminal conduct and must operate entirely within 
the [f]ederal and [s]tate laws" [emphasis added]); id., 18,103, 
remarks of Senator Baucus (bill confers immunity on 
"[b]usinesses that comply with all applicable [f]ederal and 
[s]tate laws" [emphasis added]); id., remarks of Senator 
Baucus ("This bill . . . will not shield the industry from its own 
wrongdoing or from its negligence . . . . For example, the bill 
will not require dismissal of a lawsuit if a member of the 
industry breaks the law . . . ."); id., 18,942, remarks of Senator 
Richard John Santorum (PLCAA is "narrowly crafted" law that 
continues to hold responsible "individuals and companies that 
knowingly violate the law"); id., 19,118-19, remarks of Senator 
John Thune ("This bill . . . [protects] innocent . . . gun 
manufacturers and gun dealers . . . who have abided by the 
law . . . [but] allows suits against manufacturers . . . for 
violating a law in the production or sale of a firearm . . . . 
These are not arbitrary standards . . . . They are established 
legal principles that apply across the board to all industries."); 
id., 23,020, remarks of Representative Phil Gingrey (exception 
applies to violations of "a [s]tate or [f]ederal statute applicable 
to sales or marketing"); id., 23,265, remarks of Representative 
Frederick C. Boucher ("[t]he bill . . . does not affect suits 
against anyone who has violated other [s]tate or [f]ederal 
laws"); id., 23,266, remarks of Representative Clifford Bundy 
Stearns ("[T]his legislation is very narrowly tailored to allow 
suits against any bad actors to proceed. It includes carefully 
crafted exceptions . . . for . . . criminal behavior by a gun 
maker or seller . . . ."); id., 23,274, remarks of Representative 
Frank James Sensenbrenner, Jr. ("This is a carefully crafted 
bill. It provides immunity for people who have not done 
anything wrong . . . but it does allow lawsuits to proceed 
against the bad actors."); id., remarks of Representative Steny 
Hamilton Hoyer (bill provides immunity "unless a manufacturer 
or seller of arms acts in some wrongful or criminal way").
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18,919 (2005), remarks of Senator Jon Llewellyn Kyl 
("[M]ost of the acts that would meet the definition of 
gross negligence would already be in violation of law. 
And if they are in violation of law, they are not exempted 
from this legislation. We don't try to exempt any gun 
manufacturer for conduct [that] is in violation of law. So 
by definition that would be an exemption from the 
provisions of the bill . . . . The bottom line here is that if 
there really is a problem, that is to say, the conduct is so 
bad that it is a violation of law, no lawsuit is precluded 
under our bill in any way. . . . So in fact if the gross 
negligence or reckless conduct of a person was the 
proximate cause of death or injury—that is the 
allegation—you are in court [***128]  irrespective of this 
bill . . . ."); id., 18,922, remarks of Senator Orrin Grant 
Hatch ("[v]irtually any act that would meet the definition 
of gross negligence . . . would already be a violation of 
[f]ederal, [s]tate or local law, and therefore would not 
receive the protection of this law anyway"). The clear 
implication of these comments is that the  [*155]  
predicate exception extends beyond firearms specific 
laws and encompasses laws such as CUTPA, which 
prohibit wholly irresponsible conduct such as the 
wrongful advertising of potentially dangerous products 
for criminal or illegal purposes.

The strongest support for the defendants' reading of the 
legislative history is a passing statement by the author 
of PLCAA, Senator Craig, that "[t]his bill does not shield 
. . . [those who] have violated existing law . . . and I am 
referring to the [f]ederal firearms laws . . . ." Id., 18,085. 
That statement was made, however, in the context of a 
discussion of the federal record keeping requirements 
that govern sales of firearms, requirements that are 
indisputably specific to that industry. At no point did 
Senator Craig suggest that, in his opinion, the only state 
laws that qualify as predicate statutes are those that 
specifically [***129]  regulate the firearms industry. 
Rather, on numerous occasions during the legislative 
debates, Senator Craig categorically stated that the bill 
was intended to protect only law abiding firearms 
companies that had not violated any federal or state 
law.83 "As we have stressed repeatedly,"  [**324]  

83 See, e.g., 151 Cong. Rec. 2561 (2005) ("These lawsuits are 
based [on] the notion that even though a business complies 
with all laws and sells a legitimate product, it should be held 
responsible . . . . [PLCAA] specifically provides that actions 
based on the wrongful conduct of those involved in the 
business of manufacturing and selling firearms would not be 
affected by this legislation. The bill is solely directed to 
stopping abusive, politically driven litigation . . . ." [Emphasis 
added.]); id., 18,057 ("[t]his bill gives specific examples of 

Senator  [*156]  Craig emphasized, "this legislation will 
not bar the courthouse doors to victims who have been 
harmed by the negligence or misdeeds of anyone in the 
gun industry. Well recognized causes of action are 
protected by the bill. Plaintiffs can still argue their cases 
for violations of law . . . ."84 Id., 18,096. Accordingly, we 
conclude that the legislative history of PLCAA does not 
support the defendants' contention that Congress 
intended to shield them from potential liability for the 
types of CUTPA violations that the plaintiffs have 
alleged.

VI

CONCLUSION

lawsuits not prohibited . . . lawsuits based on violations of 
[state] and [f]ederal law"); id., 18,057-58 ("Any manufacturer, 
distributor, or dealer who knowingly violates any [s]tate or 
[f]ederal law can be held civilly liable under the bill. This bill 
does not shut the courthouse door. . . . Current cases [in 
which] a manufacturer, distributor, or dealer knowingly violates 
a [s]tate or [f]ederal law will not be thrown out." [Emphasis 
added.]); id., 18,061 ("[This bill] does not protect firearms . . . 
manufacturers, sellers or trade associations from any lawsuits 
based on their own negligence or criminal conduct. The bill 
gives specific examples of lawsuits not prohibited. Let me 
repeat, not prohibited: Product liability . . . [n]egligence or 
negligent entrustment, breach of contract, lawsuits based on a 
violation of [s]tate and [f]ederal law, it is very straightforward, 
and we think it is very clear."); id., 18,085 ("Finally, this bill 
does not protect any member of the gun industry from lawsuits 
for harm resulting from any illegal actions they have 
committed. Let me repeat it. If a gun dealer or manufacturer 
violates the law, this bill is not going to protect them . . . ." 
[Emphasis added.]); id., 18,096 ("[i]f manufacturers or dealers 
break the law or commit negligence, they are still liable"); id., 
18,911 ("this legislation [has come] to the floor to limit the 
ability of junk or abusive kinds of lawsuits in a very narrow and 
defined way, but in no way—and I have said it very clearly—
denying the recognition that if a gun dealer or a manufacturer 
acted in an illegal or irresponsible way . . . this bill would not 
preempt or in any way protect them"); id., 19,136-37 ("[t]his bill 
will not prevent a single victim from obtaining relief for wrongs 
done to them by anyone in the gun industry"); id., 19,137 
("This bill is intended to do one thing, and that is to end the 
abuse that is now going on in the court system of America 
against lawabiding American businesses when they violate no 
law. . . . But if that lawabiding citizen violates the law . . . then 
they are liable." [Emphasis added.]).
84 Indeed, Senator Craig suggested during the legislative 
debates that a law as broadly applicable as a local zoning 
regulation could qualify as a predicate statute. See 151 Cong. 
Rec. 18,096 (2005).
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It is, of course, possible that Congress intended to 
broadly immunize firearms sellers from liability for the 
sort of egregious misconduct that the plaintiffs have 
alleged but failed to effectively express that intent in the 
language of PLCAA or during the legislative hearings. If 
that is the case, and in light of the difficulties 
that [***130]   [*157]  the federal courts have faced in 
attempting to distill a clear rule or guiding principle from 
the predicate exception, Congress may wish to revisit 
the issue and clarify its intentions.

We are confident, however, that, if there were credible 
allegations that a firearms seller had run explicit 
advertisements depicting and glorifying school 
shootings, and promoted its products in video games, 
such as "School Shooting," that glorify and reward such 
unlawful conduct,85 and if a troubled young man who 
watched those advertisements and played those games 
were inspired thereby to commit a terrible crime like the 
ones involved in the Sandy Hook massacre, then even 
the most ardent sponsors of PLCAA would not have 
wanted to bar a consumer protection lawsuit seeking to 
hold the supplier accountable for the injuries wrought by 
such unscrupulous marketing practices. That is not this 
case, and yet the underlying legal principles are no 
different. Once we accept the premise that Congress did 
not intend to immunize firearms suppliers who engage 
in truly unethical and irresponsible marketing practices 
promoting criminal conduct, and given that statutes such 
as CUTPA are the only means available to 
address [***131]  those types of wrongs, it falls to a jury 
to decide whether the promotional schemes alleged in 
the present case rise to the level of illegal trade 
practices and whether fault for the tragedy can be laid at 
their feet.

 [**325]  For the foregoing reasons, we conclude that 
the trial court properly determined that, although most of 
the plaintiffs' claims should have been dismissed, 
PLCAA does not bar the plaintiffs' wrongful marketing 
claims and that, at least to the extent that it prohibits the 
unethical advertising of dangerous products for illegal 
 [*158]  purposes, CUTPA qualifies as a predicate 
statute. Specifically, if the defendants did indeed seek to 
expand the market for their assault weapons through 
advertising campaigns that encouraged consumers to 
use the weapons not for legal purposes such as self-

85 As the amici Newtown Action Alliance and Connecticut 
Association of Public School Superintendents stated in their 
amicus brief, at the time of the Sandy Hook massacre, Lanza 
owned a computer game entitled "School Shooting," in which 
the player enters a school and shoots at students.

defense, hunting, collecting, or target practice, but to 
launch offensive assaults against their perceived 
enemies, then we are aware of nothing in the text or 
legislative history of PLCAA to indicate that Congress 
intended to shield the defendants from liability for the 
tragedy that resulted.

The judgment is reversed with respect to the trial court's 
ruling that the plaintiffs lack standing to bring [***132]  a 
CUTPA claim and its conclusion that the plaintiffs' 
wrongful death claims predicated on the theory that any 
sale of military style assault weapons to the civilian 
market represents an unfair trade practice were not 
barred under the applicable statute of limitations, and 
the case is remanded for further proceedings according 
to law; the judgment is affirmed in all other respects.

In this opinion McDONALD, MULLINS and KAHN, Js., 
concurred.

Dissent by: ROBINSON

Dissent

ROBINSON, J., with whom VERTEFEUILLE and ELGO, 
Js., join, dissenting in part. In 2005, Congress enacted 
the Protection of Lawful Commerce in Arms Act (arms 
act), 15 U.S.C. § 7901 et seq., to preempt what it had 
deemed to be frivolous lawsuits against the firearms 
industry arising from the proliferation of gun related 
deaths resulting from criminal activity in cities and towns 
across the country. See 15 U.S.C. § 7901 (2012) 
(articulating findings and purposes underlying arms 
act).1  [**326]  That preemption is not, however, 

1 Section 7901 of title 15 of the United States Code provides: 
"(a) Findings

"Congress finds the following:

"(1) The Second Amendment to the United States Constitution 
provides that the right of the people to keep and bear arms 
shall not be infringed.

"(2) The Second Amendment to the United States Constitution 
protects the rights of individuals, including those who are not 
members of a militia or engaged in military service or training, 
to keep and bear arms.

"(3) Lawsuits have been commenced against manufacturers, 
distributors, dealers, and importers of firearms that operate as 
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designed and intended, which seek money damages and 
other relief for the harm caused by the misuse of firearms by 
third parties, including criminals.

"(4) The manufacture, importation, possession, sale, and use 
of firearms and ammunition in the United States are heavily 
regulated by Federal, State, and local laws. Such Federal laws 
include the Gun Control Act of 1968, the National Firearms Act 
[26 U.S.C. § 5801 et seq.], and the Arms Export Control Act 
[22 U.S.C. § 2751 et seq.].

"(5) Businesses in the United States that are engaged in 
interstate and foreign commerce through the lawful design, 
manufacture, marketing, distribution, importation, or sale to the 
public of firearms or ammunition products that have been 
shipped or transported in interstate or foreign commerce are 
not, and should not, be liable for the harm caused by those 
who criminally or unlawfully misuse firearm products or 
ammunition products that function as designed and intended.

"(6) The possibility of imposing liability on an entire industry for 
harm that is solely caused by others is an abuse of the legal 
system, erodes public confidence in our Nation's laws, 
threatens the diminution of a basic constitutional right and civil 
liberty, invites the disassembly and destabilization of other 
industries and economic sectors lawfully competing in the free 
enterprise system of the United States, and constitutes an 
unreasonable burden on interstate and foreign commerce of 
the United States.

"(7) The liability actions commenced or contemplated by the 
Federal Government, States, municipalities, and private 
interest groups and others are based on theories without 
foundation in hundreds of years of the common law and 
jurisprudence of the United States and do not represent a 
bona fide expansion of the common law. The possible 
sustaining of these actions by a maverick judicial officer or 
petit jury would expand civil liability in a manner never 
contemplated by the framers of the Constitution, by Congress, 
or by the legislatures of the several States. Such an expansion 
of liability would constitute a deprivation of the rights, 
privileges, and immunities guaranteed to a citizen of the 
United States under the Fourteenth Amendment to the United 
States Constitution.

"(8) The liability actions commenced or contemplated by the 
Federal Government, States, municipalities, private interest 
groups and others attempt to use the judicial branch to 
circumvent the Legislative branch of government to regulate 
interstate and foreign commerce through judgments and 
judicial decrees thereby threatening the Separation of Powers 
doctrine and weakening and undermining important principles 
of federalism, State sovereignty and comity between the sister 
States.

"(b) Purposes

"The purposes of [the arms act] are as follows:

unconditional, as there are six exceptions to the 
definition of "qualified civil liability action" set forth in 15 
U.S.C. § 7903 (5) (A)2  [*160]   [**327]  that narrow the 

"(1) To prohibit causes of action against manufacturers, 
distributors, dealers, and importers of firearms or ammunition 
products, and their trade associations, for the harm solely 
caused by the criminal or unlawful misuse of firearm products 
or ammunition products by others when the product functioned 
as designed and intended.

"(2) To preserve a citizen's access to a supply of firearms and 
ammunition for all lawful purposes, including hunting, self-
defense, collecting, and competitive or recreational shooting.

"(3) To guarantee a citizen's rights, privileges, and immunities, 
as applied to the States, under the Fourteenth Amendment to 
the United States Constitution, pursuant to section 5 of that 
Amendment.

"(4) To prevent the use of such lawsuits to impose 
unreasonable burdens on interstate and foreign commerce.

"(5) To protect the right, under the First Amendment to the 
Constitution, of manufacturers, distributors, dealers, and 
importers of firearms or ammunition products, and trade 
associations, to speak freely, to assemble peaceably, and to 
petition the Government for a redress of their grievances.

"(6) To preserve and protect the Separation of Powers 
doctrine and important principles of federalism, State 
sovereignty and comity between sister States.

"(7) To exercise congressional power under article IV, section 
1 (the Full Faith and Credit Clause) of the United States 
Constitution."

2 Section 7903 (5) (A) of title 15 of the United States Code 
provides: "In general

"The term 'qualified civil liability action' means a civil action or 
proceeding or an administrative proceeding brought by any 
person against a manufacturer or seller of a qualified product, 
or a trade association, for damages, punitive damages, 
injunctive or declaratory relief, abatement, restitution, fines, or 
penalties, or other relief, resulting from the criminal or unlawful 
misuse of a qualified product by the person or a third party, but 
shall not include—

"(i) an action brought against a transferor convicted under 
section 924 (h) of title 18, or a comparable or identical State 
felony law, by a party directly harmed by the conduct of which 
the transferee is so convicted;

"(ii) an action brought against a seller for negligent 
entrustment or negligence per se;

"(iii) an action in which a manufacturer or seller of a qualified 
product knowingly violated a State or Federal statute 
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category of cases proscribed  [*161]  by the arms act. 
See 15 U.S.C. § 7902 (2012).3 One such exception, for 
"an action in which a manufacturer or seller of a 
[firearm, [***133]  ammunition, or component part] 
knowingly violated a State or Federal statute applicable 
to the sale or marketing of the product, and the violation 
was a proximate cause of the harm for which relief is 
sought"; 15 U.S.C. § 7903 (5) (A) (iii) (2012); "has come 
to be known as the 'predicate exception,' because a 
plaintiff not only must present a cognizable claim, he or 

applicable to the sale or marketing of the product, and the 
violation was a proximate cause of the harm for which relief is 
sought, including—

"(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to make 
appropriate entry in, any record required to be kept under 
Federal or State law with respect to the qualified product, 
or aided, abetted, or conspired with any person in making 
any false or fictitious oral or written statement with 
respect to any fact material to the lawfulness of the sale 
or other disposition of a qualified product; or

"(II) any case in which the manufacturer or seller aided, 
abetted, or conspired with any other person to sell or 
otherwise dispose of a qualified product, knowing, or 
having reasonable cause to believe, that the actual buyer 
of the qualified product was prohibited from possessing 
or receiving a firearm or ammunition [***135]  under 
subsection (g) or (n) of section 922 of title 18;

"(iv) an action for breach of contract or warranty in connection 
with the purchase of the product;

"(v) an action for death, physical injuries or property damage 
resulting directly from a defect in design or manufacture of the 
product, when used as intended or in a reasonably 
foreseeable manner, except that where the discharge of the 
product was caused by a volitional act that constituted a 
criminal offense, then such act shall be considered the sole 
proximate cause of any resulting death, personal injuries or 
property damage; or

"(vi) an action or proceeding commenced by the Attorney 
General to enforce the provisions of chapter 44 of title 18 or 
chapter 53 of title 26."

3 Section 7902 of title 15 of the United States Code provides: 
"(a) In general

"A qualified civil liability action may not be brought in any 
Federal or State court.

"(b) Dismissal of pending actions

"A qualified civil liability action that is pending on October 26, 
2005, shall be immediately dismissed by the court in which the 
action was brought or is currently pending."

she also must allege a knowing violation of a 'predicate 
statute.'" Ileto v. Glock, Inc., 565 F.3d 1126, 1132 (9th 
Cir. 2009), cert. denied, 560 U.S. 924, 130 S. Ct. 3320, 
176 L. Ed. 2d 1219 (2010). In part V of its opinion, the 
majority concludes that the claims made by the 
plaintiffs4 under the Connecticut Unfair Trade Practices 
Act (CUTPA), General Statutes § 42-110a et seq., 
 [*162]  which are founded on a theory that wrongful and 
unscrupulous advertising by the defendants,5 who 
manufactured, distributed, and sold the Bushmaster AR-
15 rifle, Model XM15-E2S, was a substantial factor in 
the criminal activity of the shooter at the Sandy Hook 
School on December 14, 2012, are not preempted by 
the arms act because CUTPA is a predicate statute for 
purposes of the predicate exception. Having considered 
the text and legislative history of the arms act, I adopt a 
contrary answer to this national question of first 
impression, and conclude that the predicate exception 
encompasses only those statutes that govern [***134]  
the sale and marketing  [**328]  of firearms and 
ammunition specifically, as opposed to generalized 
unfair trade practices statutes that, like CUTPA, govern 
a broad array of commercial activities. Because the 
distastefulness of a federal law does not diminish its 
preemptive effect, I would affirm the judgment of the trial 
court striking the plaintiff's complaint in its entirety. 
Accordingly, I respectfully dissent from part V of the 
majority opinion.

I begin by noting my agreement with the facts, 
procedural history, and plenary standard of review as 
stated by the majority. See, e.g., Byrne v. Avery Center 
for Obstetrics & Gynecology, P.C., 314 Conn. 433, 447, 

4 The plaintiffs at issue in the present appeal are as follows: 
Donna L. Soto, administratrix of the estate of Victoria L. Soto; 
Ian Hockley and Nicole Hockley, coadministrators of the estate 
of Dylan C. Hockley; William D. Sherlach, executor of the 
estate of Mary Joy Sherlach; Leonard Pozner, administrator of 
the estate of Noah S. Pozner; Gilles J. Rousseau, 
administrator of the estate of Lauren G. Rousseau; David C. 
Wheeler, administrator of the estate of Benjamin A. Wheeler; 
Neil Heslin and Scarlett Lewis, coad-ministrators of the estate 
of Jesse McCord Lewis; Mark Barden and Jacqueline Barden, 
coadministrators of the estate of Daniel G. Barden; and Mary 
D'Avino, administratrix of the estate of Rachel M. D'Avino. See 
also footnote 2 of the majority opinion.
5 The defendants are as follows: Bushmaster Firearms 
International, LLC; Freedom Group, Inc.; Bushmaster 
Firearms; Bushmaster Firearms, Inc.; Bushmaster Holdings, 
LLC; Remington Arms Company, LLC; Remington Outdoor 
Company, Inc.; Camfour, Inc.; Camfour Holding, LLP; 
Riverview Sales, Inc.; and David LaGuercia.
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102 A.3d 32 (2014) ("[w]hether state causes of action 
are preempted by federal statutes and regulations is a 
question of law over which our review is plenary"). I also 
assume, without deciding, that the majority properly 
concludes in part IV D of its opinion that, "at least 
 [*163]  with respect to wrongful advertising claims, 
personal injuries alleged to have resulted directly from 
such advertisements are cognizable under CUTPA." 
Accordingly, I now turn to the pivotal question of 
whether the predicate exception saves such claims 
under CUTPA from preemption by the arms act.

I

GENERAL PRINCIPLES OF PREEMPTION AND 
STATUTORY CONSTRUCTION

I recognize that the supremacy clause of the United 
States constitution declares that "the Laws of the United 
States . . . shall be the supreme Law of the Land . . . 
any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding." U.S. Const., art. VI, cl. 2. "As 
a consequence, state and local laws are preempted 
[when] they conflict with the dictates of federal law, and 
must yield to those dictates. . . . Preemption may be 
either express or implied, and is compelled whether 
Congress' [***136]  command is explicitly stated in the 
statute's language or implicitly contained in its structure 
and purpose. . . .

"[When] a federal statute expressly preempts state or 
local law, analysis of the scope of the [preemption] 
statute must begin with its text. . . . And, we must also 
start with the assumption that the historic police powers 
of the [s]tates [are] not to be superseded . . . unless that 
was the clear and manifest purpose of Congress. . . . As 
such, Congress' purpose is the ultimate touchstone of 
preemption analysis." (Citation omitted; internal 
quotation marks omitted.) Modzelewski's Towing & 
Recovery, Inc. v. Commissioner of Motor Vehicles, 322 
Conn. 20, 28, 29, 139 A.3d 594 (2016), cert. denied, 
  ___ U.S. ___  , 137 S. Ct. 1396, 197 L. Ed. 2d 554 
(2017).

In determining whether Congress intended the arms act 
to preempt the CUTPA claims in the present case, 
 [*164]  I turn to the principles that govern our 
"construction and application of federal statutes," under 
which "principles of comity and consistency require us to 
follow the plain meaning rule . . . . Moreover, it is well 
settled that the decisions of [t]he [United States Court of 
Appeals for the] Second Circuit . . . carry particularly 
persuasive weight in the interpretation of federal 

statutes by Connecticut state courts." (Internal quotation 
marks omitted.) CCT Communications, Inc. v. Zone 
Telecom, Inc., 327 Conn. 114, 140, 172 A.3d 1228 
(2017); see also, e.g., Modzelewski's Towing & 
Recovery, Inc. v. Commissioner of Motor Vehicles, 
supra, 322 Conn. 32.

"Accordingly, [***137]  our analysis of the federal 
statutes in the present case begins with the plain 
meaning of the statute. . . . If the  [**329]  text of a 
statute is ambiguous, then we must construct an 
interpretation consistent with the primary purpose of the 
statute as a whole. . . . Under the plain meaning rule, 
[l]egislative history and other tools of interpretation may 
be relied upon only if the terms of the statute are 
ambiguous. . . . Thus, our interpretive process will begin 
by inquiring whether the plain language of [each] 
statute, when given its ordinary, common meaning . . . is 
ambiguous." (Citations omitted; internal quotation marks 
omitted.) Szewczyk v. Dept. of Social Services, 275 
Conn. 464, 476, 881 A.2d 259 (2005). "The test to 
determine ambiguity is whether the statute, when read 
in context, is susceptible to more than one reasonable 
interpretation." (Internal quotation marks omitted.) State 
v. Agron, 323 Conn. 629, 634, 148 A.3d 1052 (2016); 
see also, e.g., United States v. Peterson, 394 F.3d 98, 
105 (2d Cir. 2005); United States v. Dauray, 215 F.3d 
257, 262 (2d Cir. 2000).

If a federal statute is ambiguous, the federal courts do 
not consider all extratextual sources to be of equal value 
in resolving that ambiguity. Instead, the Second Circuit 
first "turn[s] to canons of statutory construction for 
assistance in interpreting the statute. . . . [That  [*165]  
court] resort[s] to legislative history only if, after 
consulting canons of statutory instruction, [***138]  the 
meaning remains ambiguous." (Citation omitted; internal 
quotation marks omitted.) United States v. Rowland, 
826 F.3d 100, 108 (2d Cir. 2016), cert. denied,   ___ 
U.S. ___  , 137 S. Ct. 1330, 197 L. Ed. 2d 517 (2017).

Accordingly, I begin with a review of the text of the 
relevant provisions of the arms act. The preemption 
provision provides that "[a] qualified civil liability action 
may not be brought in any Federal or State court." 15 
U.S.C. § 7902 (a) (2012); see also 15 U.S.C. § 7902 (b) 
(2012) ("[a] qualified civil liability action that is pending 
on October 26, 2005, shall be immediately dismissed by 
the court in which the action was brought or is currently 
pending"). The arms act defines a "qualified civil liability 
action" in relevant part as "a civil action or proceeding . . 
. brought by any person against a manufacturer or seller 
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of a qualified product,6 or a trade association, for 
damages, punitive damages, injunctive or declaratory 
relief, abatement, restitution, fines, or penalties, or other 
relief, resulting from the criminal or unlawful misuse of a 
qualified product by the person or a third party . . . ." 
(Footnote added.) 15 U.S.C. § 7903 (5) (A) (2012). The 
arms act then provides six exceptions to the definition of 
qualified civil liability action; see footnote 2 of this 
dissenting opinion; including the predicate exception, 
which is [***139]  defined as "an action in which a 
manufacturer or seller of a qualified product knowingly 
violated a State or Federal statute applicable to the sale 
or marketing of the product, and the violation was a 
 [*166]  proximate cause of the harm for which relief is 
sought, including—

"(I) any case in which the manufacturer or seller 
knowingly made any false entry in, or failed to make 
appropriate entry in, any record required to be kept 
under Federal or State law with respect to the qualified 
product, or aided, abetted, or conspired with any person 
in making any false or fictitious oral or written statement 
with respect to any fact material to the lawfulness 
 [**330]  of the sale or other disposition of a qualified 
product; or

"(II) any case in which the manufacturer or seller aided, 
abetted, or conspired with any other person to sell or 
otherwise dispose of a qualified product, knowing, or 
having reasonable cause to believe, that the actual 
buyer of the qualified product was prohibited from 
possessing or receiving a firearm or ammunition under 
subsection (g) or (n) of section 922 of title 18 . . . ." 15 
U.S.C. § 7903 (5) (A) (iii) (2012).

Resolving whether CUTPA is a state statute "applicable 
to the sale or marketing of [firearms]"; 15 U.S.C. § 7903 
(5) (A) (iii) (2012); begins with [***140]  the plain 
meaning of the word "applicable," which Congress did 
not define within the arms act. "In the absence of a 
definition of terms in the statute itself, [w]e may presume 
. . . that the legislature intended [a word] to have its 
ordinary meaning in the English language, as gleaned 
from the context of its use. . . . Under such 

6 It is not disputed that the AR-15 is a "qualified product" under 
the arms act. See 15 U.S.C. § 7903 (4) (2012) (defining 
"'qualified product'" as "firearm . . . ammunition . . . or 
component part . . . that has been shipped or transported in 
interstate or foreign commerce"). For the sake of convenience 
and clarity, I use the word "firearm" in describing the reach of 
the arms act, understanding that word to be synonymous with 
the definition of "qualified product" under 15 U.S.C. § 7903 (4).

circumstances, it is appropriate to look to the common 
understanding of the term as expressed in a dictionary." 
(Internal quotation marks omitted.) Middlebury v. 
Connecticut Siting Council, 326 Conn. 40, 49, 161 A.3d 
537 (2017). Merriam Webster's Collegiate Dictionary 
defines "applicable" as "capable of or suitable for being 
applied: appropriate." Merriam-Webster's Collegiate 
Dictionary (11th Ed. 2003), p. 60; see id., p. 61 (defining 
"appropriate" as "especially suitable or compatible"). 
Considering  [*167]  this definition, I agree with the 
plaintiffs' argument that CUTPA reasonably could be 
deemed "applicable" to the "sale or marketing of 
[firearms]"; 15 U.S.C. § 7903 (5) (A) (iii) (2012); insofar 
as it is a broad statute that is "capable of" being applied 
to that—and nearly every other—business. The 
reasonableness of this reading is bolstered by 
Congress' use of the word "including" to set off its list of 
example predicate statutes, insofar as "the word 
'including' may be used [***141]  either as a word of 
enlargement or of limitation." Wood v. Zoning Board of 
Appeals, 258 Conn. 691, 700 n.11, 784 A.2d 354 
(2001); see also, e.g., State v. DeFrancesco, 235 Conn. 
426, 435, 668 A.2d 348 (1995) ("'[t]here is some 
ambiguity concerning whether the word "including" . . . 
was intended as a word of limitation . . . or one of 
enlargement'"); accord Samantar v. Yousuf, 560 U.S. 
305, 317, 130 S. Ct. 2278, 176 L. Ed. 2d 1047 (2010) 
(stating that "use of the word 'include' can signal that the 
list that follows is meant to be illustrative rather than 
exhaustive," but noting that "'[a] word may be known by 
the company it keeps'"); but see Mahoney v. Lensink, 
213 Conn. 548, 569, 569 A.2d 518 (1990) (suggesting 
that phrase "shall include" is limiting, but use of word 
"include" or "including" omitting word "shall" is intended 
to be broader, with "the listed rights . . . a vehicle for 
enlargement rather than limitation," given purpose of 
statutory patients' bill of rights).

The defendants' reading of the predicate exception is, 
however, equally reasonable, particularly given the 
more technical definition of "applicable" in Black's Law 
Dictionary as it relates to laws or regulations. See 
Black's Law Dictionary (10th Ed. 2014) (defining 
"applicable" in references to "a rule, regulation, law, 
etc.," as "affecting or relating to a particular person, 
group, or situation; having direct relevance"). The 
principle of noscitur a sociis, namely, that the "meaning 
of a statutory word [***142]  may be indicated, 
controlled or made clear  [*168]  by the words with 
which it is associated in the statute"; (internal quotation 
marks omitted) State v. Agron, supra, 323 Conn. 
635?36; allows us to view the example predicates, 
which describe statutes specifically applicable to the 
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firearms trade, as cabining the more expansive reading 
of the word "applicable." See also, e.g., Bilski v. 
Kappos, 561 U.S. 593, 604,  [**331]  130 S. Ct. 3218, 
177 L. Ed. 2d 792 (2010). Consistent with the two 
United States Courts of Appeal that have considered the 
meaning of the predicate exception; see Ileto v. Glock, 
Inc., supra, 565 F.3d 1133-34; New York v. Beretta 
U.S.A. Corp., 524 F.3d 384, 401 (2d Cir. 2008), cert. 
denied, 556 U.S. 1104, 129 S. Ct. 1579, 173 L. Ed. 2d 
675 (2009); I conclude that there is more than one 
reasonable reading of the predicate exception, 
rendering it ambiguous. I turn, therefore, to extratextual 
evidence, namely, the canons of statutory construction 
and, if necessary, the legislative history, to answer the 
question of whether CUTPA constitutes a predicate 
statute for purposes of 15 U.S.C. § 7903 (5) (A) (iii).

II

REVIEW OF FEDERAL CIRCUIT COURT 
PRECEDENT

In determining whether CUTPA is a predicate statute 
under the arms act, I do not write on a blank slate. Two 
of the United States Circuit Courts of Appeal, including 
the Second Circuit that we ordinarily find especially 
persuasive in deciding questions of federal law; see, 
e.g., CCT Communications, Inc. v. Zone Telecom, Inc., 
supra, 327 Conn. 140; have considered whether state 
statutes of general applicability [***143]  may be 
predicate statutes.

In New York v. Beretta U.S.A. Corp., supra, 524 F.3d 
389-91, the city of New York claimed that the 
defendants, certain firearms manufacturers and 
distributors, "market[ed] guns to legitimate buyers with 
the knowledge that those guns [would] be diverted 
through various  [*169]  mechanisms into illegal 
markets" and sought injunctive relief requiring those 
defendants "to take assorted measures that would 
effectively inhibit the flow of firearms into illegal 
markets." The Second Circuit considered whether a 
state criminal public nuisance statute; see N.Y. Penal 
Law § 240.45 (McKinney 2008);7 constituted a predicate 

7 Section 240.45 of New York's Penal Law (McKinney 2008) 
provided in relevant part: "A person is guilty of criminal 
nuisance in the second degree when:

"1. By conduct either unlawful in itself or unreasonable under 
all the circumstances, he knowingly or recklessly creates or 
maintains a condition which endangers the safety or health of 
a considerable number of persons; or

statute that would allow the city's claim to avoid 
preemption under the arms act. New York v. Beretta 
U.S.A. Corp., supra, 399; see also id. ("[i]t is not 
disputed that [the criminal nuisance statute] is a statute 
of general applicability that has never been applied to 
firearms suppliers for conduct like that complained of by 
the [c]ity"). The city argued that the predicate exception 
saved its action "because [the criminal nuisance statute] 
is a statute 'applicable to the sale or marketing of 
[firearms].' The [defendants] disagree[d], arguing that 
the predicate exception was intended to include statutes 
that specifically and expressly regulate the firearms 
industry." Id.

After [***144]  engaging in a contextual analysis of the 
predicate exception and, in particular, the meaning of 
the term "applicable," the Second Circuit concluded that 
the predicate exception "does not encompass" the 
criminal nuisance statute, but "does encompass statutes 
[1] that expressly regulate firearms, or [2] that courts 
have applied to the sale and marketing of firearms; and . 
. . [3] that do not expressly regulate firearms but that 
clearly can be said to implicate the purchase and sale 
of [**332]  firearms." Id., 404. In reaching that 
conclusion, the court stated that it found "nothing in the 
[arms act]  [*170]  that requires any express language 
regarding firearms to be included in a statute in order for 
that statute to fall within the predicate exception" and 
declined "to foreclose the possibility that, under certain 
circumstances, state courts may apply a statute of 
general applicability to the type of conduct that the [c]ity 
complains of, in which case such a statute might qualify 
as a predicate statute." Id., 399-400. Accordingly, the 
court concluded that "while the mere absence in [the 
criminal nuisance statute] of any express reference to 
firearms does not, in and of itself, preclude that statute's 
eligibility to [***145]  serve as a predicate statute under 
the [arms act, the criminal nuisance statute] is a statute 
of general applicability that does not encompass the 
conduct of firearms manufacturers of which the [c]ity 
complains. It therefore does not fall within the predicate 
exception to the claim restricting provisions of the [arms 
act]." Id., 400.

My review of the relevant statutory text and legislative 
history reveal no support for the Second Circuit's 
expansive holding that the predicate exception includes 
statutes "that courts have applied to the sale and 

"2. He knowingly conducts or maintains any premises, place or 
resort where persons gather for purposes of engaging in 
unlawful conduct . . . ."
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marketing of firearms" and "that do not expressly 
regulate firearms but that clearly can be said to 
implicate the purchase and sale of firearms." Id., 404. 
This ultimate conclusion is simply inconsistent with the 
court's more detailed analysis of the relevant statutory 
text and legislative history, which suggests a narrower 
reading of that exception. Specifically, the court 
considered the statements of purpose, as well as the list 
of example predicate statutes set forth in 15 U.S.C. § 
7903 (5) (A) (iii) (I) and (II), which are "said to include 
statutes regulating [record keeping] and those 
prohibiting participation in direct illegal sales," and 
stated that "construing the term 'applicable to' 
to [***146]  mean statutes that clearly can be said to 
regulate the firearms industry more accurately reflects 
the intent of Congress." Id.,  [*171]  402. The court also 
rejected the dictionary definition of "applicable" as 
"lead[ing] to a far [too] broad reading of the predicate 
exception" that "would allow the predicate exception to 
swallow the statute . . . ." Id., 403. Finally, the court cited 
the legislative history of the arms act as "support [for] 
the view that the predicate exception was meant to 
apply only to statutes that actually regulate the firearms 
industry, in light of the statements' consistency amongst 
each other and with the general language of the statute 
itself." Id., 404.

Indeed, Judge Robert Katzmann authored a dissenting 
opinion aptly criticizing the majority's analysis as 
inconsistent with the plain language of the statute, 
particularly with respect to recognizing those statutes 
that courts had previously applied to the sale and 
manufacture of firearms, and further observed that the 
majority had provided no guidance with respect to when 
a statute of general applicability could, in fact, be 
deemed applicable to firearms, rendering that aspect of 
the majority opinion entirely unpersuasive.8 See id., 

8 Judge Katzmann also observed that this approach creates a 
"Catch-22," insofar as "the apparently insurmountable obstacle 
for the plaintiffs here is that the New York courts have not yet 
addressed the question—as such, the majority feels free to 
conclude that [the criminal nuisance statute] is not 'applicable' 
to the sale and marketing of firearms. Unlike, say, a fruit, 
which is edible long before someone has eaten it, or gasoline, 
which is flammable even before someone has ignited it, the 
majority finds that a state law is not applicable until a state 
court actually applies it." New York v. Beretta U.S.A. Corp., 
supra, 524 F.3d 406?407. Judge Katzmann criticized this as 
inconsistent with the plain meaning of the word "applicable," 
and observed that it invited forum shopping in order for parties 
first to obtain a state court interpretation of the potentially 
applicable state law. Id., 407. Instead, Judge Katzmann would 

406.  [**333]   [*172]  Accordingly, [***147]  I decline to 
follow the analysis of the Second Circuit's ultimately 
unpersuasive decision, particularly given that any 
concerns regarding different outcomes in federal court; 
see Turner v. Frowein, 253 Conn. 312, 341, 752 A.2d 
955 (2000) (declining to follow Second Circuit precedent 
would create "bizarre result" when federal district court, 
located "only a few blocks away," would be bound under 
same facts); as a result of such a departure would be 
minimized because that case did not specifically involve 
a claim raised under a state unfair trade practices law.9

Although it too is not directly on point, my review of the 
predicate exception's text and legislative history 
indicates that the analysis of the United States Court of 
Appeals for the Ninth Circuit in Ileto v. Glock, Inc., 
supra, 565 F.3d 1126, is more instructive.10 In Ileto, the 
Ninth Circuit considered whether the predicate 
exception saved the plaintiff's claims of "knowing 
violations" of negligence, nuisance, and public nuisance 
under "California's general tort law [that] is codified in its 
civil code." Id., 1132-33. Observing "that the term 
'applicable' has a spectrum of meanings, including the 
two poles identified by the parties," the Ninth Circuit 

follow what he deemed to be the "plain meaning" of the 
predicate exception, concluding that [the] criminal nuisance 
statute could be applied to firearms by its general terms, and 
he would have certified to the New York Court of Appeals a 
question of state law, namely, "whether the . . . criminal 
nuisance statute . . . is in fact 'applicable to the sale and 
marketing of firearms.'" (Citation omitted.) Id. Although I 
disagree with Judge Katzmann's ultimate conclusion with 
respect to the plain meaning of the relevant statutory 
language, I nevertheless share his other concerns with respect 
to the interpretation of the predicate exception.

9 I also find unpersuasive the decision of the Indiana Court of 
Appeals in Smith & Wesson Corp. v. Gary, 875 N.E.2d 422, 
431 (Ind. App. 2007), transfer denied, 915 N.E.2d 978 (Ind. 
2009), to the extent that it concluded that the plain language of 
the predicate exception did not bar a city's claim of public 
nuisance against a gun manufacturer insofar as the nuisance 
statute is "capable of being applied" to the sale and marketing 
of firearms. I note, however, that the court emphasized that 
the allegations in the complaint satisfied the manufacturers' 
more restrictive reading of the predicate exception, because 
they claimed numerous violations of "statute[s] directly 
applicable to the sale or marketing of a firearm . . . ." Id., 432.

10 I note that the plaintiffs in the present case have candidly 
acknowledged that the approach adopted by the Ninth Circuit 
in Ileto v. Glock, Inc., supra, 565 F.3d 1126, is "more 
restrictive" than the Second Circuit's approach in New York v. 
Beretta U.S.A. Corp., supra, 524 F.3d 404.
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considered the context of Congress' use of the word 
"applicable," as well as "the broader [***148]  context of 
the statute as  [*173]  a whole." (Internal quotation 
marks omitted.) Id., 1134. The court stated that the 
"illustrative predicate statutes pertain specifically to 
sales and manufacturing activities, and most also target 
the firearms industry specifically. Those examples 
suggest that [the] [p]laintiffs' proposed all-encompassing 
meaning of the term 'applicable' is incorrect, because 
each of the examples has—at the very least—a direct 
connection with sales or manufacturing. Indeed, if any 
statute that 'could be applied' to the sales and 
manufacturing of firearms qualified as a predicate 
statute, there would be no need to list examples at all. 
Similarly, the examples suggest that [the] [d]efendants' 
asserted narrow meaning is incorrect, because some of 
the examples do not pertain exclusively to the firearms 
industry." (Emphasis in original.) Id.

Determining that the "text of the statute alone is 
inconclusive as to Congress' intent,"  [**334]  the court 
then considered "the additional indicators of 
congressional intent." Id., 1135. In particular, the court 
observed that the express purpose of the arms act is to 
"'prohibit causes of action against manufacturers, 
distributors, dealers, and importers of firearms 
or [***149]  ammunition products, and their trade 
associations, for the harm solely caused by the criminal 
or unlawful misuse of firearm products or ammunition 
products by others when the product functioned as 
designed and intended.'" Id., quoting 15 U.S.C. § 7901 
(b) (1) (2006). The court determined that, in "view of 
[the] congressional findings and that statement of 
purpose, Congress clearly intended to preempt 
common-law claims, such as general tort theories of 
liability. [The] [p]laintiffs' claims—'classic negligence and 
nuisance'—[are] general tort theories of liability that 
traditionally have been embodied in the common law." 
(Citation omitted; footnote omitted.) Ileto v. Glock, Inc., 
supra, 565 F.3d 1135. The court emphasized that the 
California legislature did not intend  [*174]  to supplant 
the common law by enacting its civil code, but rather "to 
announce and formulate existing common law principles 
and definitions for purposes of orderly and concise 
presentation and with a distinct view toward continuing 
judicial evolution. . . . In other words, although California 
has codified its common law, the evolution of those 
statutes is nevertheless subject to the same judicial 
evolution as ordinary common-law claims in jurisdictions 
that have not codified common [***150]  law. That 
judicial evolution was precisely the target of the [arms 
act]." (Citation omitted; internal quotation marks 
omitted.) Id., 1136. The Ninth Circuit deemed it "more 

likely that Congress had in mind only these types of 
statutes—statutes that regulate manufacturing, 
importing, selling, marketing, and using firearms or that 
regulate the firearms industry—rather than general tort 
theories that happened to have been codified by a given 
jurisdiction." Id.

The Ninth Circuit then examined the "extensive" 
legislative history, and made "two general observations . 
. . . First, all of the congressional speakers' statements 
concerning the scope of the [arms act] reflected the 
understanding that manufacturers and sellers of 
firearms would be liable only for statutory violations 
concerning firearm regulations or sales and marketing 
regulations." Id., 1136-37. Second, the court observed 
that the "very case" before it was exactly "the type of 
case they meant the [arms act] to preempt," along with 
other "novel" cases. (Emphasis omitted.) Id., 1137. 
Ultimately, the court held that "Congress intended to 
preempt general tort law claims . . . even though 
California has codified those claims in its civil code."11 

11 The decision of the Ninth Circuit in Ileto was not unanimous. 
In dissent, Judge Marsha S. Berzon concluded that the 
plaintiffs' claims alleging violations of the California Civil Code 
were, in fact, saved by the predicate exception. See Ileto v. 
Glock, Inc., supra, 565 F.3d 1146-47. Judge Berzon first 
observed that "the predicate exception cannot possibly 
encompass every statute that might be 'capable of being 
applied' to the sale or manufacture of firearms; if it did, the 
exception would swallow the rule, and no civil lawsuits would 
ever be subject to dismissal under the [arms act]. I therefore 
agree with the majority that a limiting principle must be found, 
and that rather than trying to locate it in the word 'applicable' 
itself, we must look to the predicate exception's surrounding 
words." (Emphasis in original.) Id., 1155. Judge Berzon 
determined that "the key to interpreting the predicate 
exception is [Congress'] use of the word 'knowingly'"; id.; 
insofar as "[a]pplying the [arms act's] predicate exception as 
written—that is, as applying to all statutes capable of being 
applied to the sale or marketing of firearms, but imposing an 
actual knowledge requirement—would prohibit a swath of 
lawsuits against firearms manufacturers and sellers, including 
those brought by municipalities for violations of no-fault or 
absolute liability statutes or those brought by individuals 
alleging vicarious liability under state tort law for the conduct of 
third parties of which the gun manufacturers or sellers were 
not aware." Id., 1163. Judge Berzon concluded that the 
various allegations in the plaintiffs' complaint supported their 
claim that the defendants "knowingly committed a range of 
acts in violation of California negligence and nuisance law" by 
engaging in sales and marketing practices that created 
"distribution channels that they know regularly provide guns to 
criminals and underage end users [and, despite information 
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Id., 1138.  [**335]  Unlike the [***151]  Second Circuit, 
however, the Ninth  [*175]  Circuit expressly demurred 
to state "any view on the scope of the predicate 
exception with respect to any other statute." Id., 1138 
n.9; see also District of Columbia v. Beretta U.S.A. 
Corp., 940 A.2d 163, 170-72 (D.C. 2008) (concluding 
that District of Columbia's Assault Weapons 
Manufacturing Strict Liability Act, D.C. Code § 7-
2551.01 et seq. [2001], is not predicate statute because 
it is pure strict liability, and does not provide "a 
prohibition against, or standards of, conduct that are 
being violated," with plaintiffs' claims preempted 
because they did not allege that "defendants knowingly 
violated any proscriptions or requirements of local or 
federal law governing the sale or possession of 
firearms"), cert. denied sub nom. Lawson v. Beretta 
U.S.A. Corp., 556 U.S. 1104, 129 S. Ct. 1579, 173 L. 
Ed. 2d 675 (2009).

With this case law in mind, I now turn to the canons of 
statutory interpretation and legislative history to  [*176]  
determine whether the predicate exception 
encompasses unfair trade practices statutes that, like 
CUTPA, are not specific to the firearms industry.

III

CANONS OF CONSTRUCTION

With respect to the canons of statutory construction, I 
first observe that the predicate exception is exactly 
that—an exception to the arms act. It is well settled that, 
"when a statute sets forth exceptions to a general rule, 
we [***152]  generally construe the exceptions narrowly 
in order to preserve the primary operation of the 
[provision]." (Internal quotation marks omitted.) Capitol 
Records, LLC v. Vimeo, LLC, 826 F.3d 78, 90-91 (2d 
Cir. 2016), cert. denied,     U.S.    , 137 S. Ct. 1374, 197 
L. Ed. 2d 554 (2017). This "proposition . . . is supported 
by commonsense logic. When a statute sets forth a 
general principle, coupled with an exception to it, it is 
logical to assume, in the face of ambiguity in the 
exception, that the legislature did not intend the 
exception to be so broad as to leave nothing of the 
general principle." Id., 91; see also Commissioner of 
Internal Revenue v. Clark, 489 U.S. 726, 739, 109 S. Ct. 
1455, 103 L. Ed. 2d 753 (1989) ("[g]iven that Congress 

from government crime trace reports,] knowingly supply a 
range of disreputable distributors, dealers, gun shops, 
pawnshops, gun shows, and telemarketers in the [s]tate of 
California . . . ." (Emphasis in original; internal quotation marks 
omitted.) Id., 1156.

has enacted a general rule that treats boot as capital 
gain, we should not eviscerate that legislative judgment 
through an expansive reading of a somewhat 
ambiguous exception"); A. H. Phillips, Inc. v. Walling, 
324 U.S. 490, 493, 65 S. Ct. 807, 89 L. Ed. 1095 (1945) 
("[t]o extend an exemption to other than those plainly 
and unmistakably within its terms and spirit is to abuse 
the interpretative process and to frustrate the 
announced will of the people"). In the absence of clear 
direction from Congress to construe the predicate 
exception differently, I disagree with the majority's 
suggestion that we should read the arms act narrowly 
and its predicate exception more  [*177]  broadly.12 See 
Reves v.  [**336]  Ernst & Young, 507 U.S. 170, 183-84, 
113 S. Ct. 1163, 122 L. Ed. 2d 525, 507 U.S. 170, 113 

12 The majority states that Congress intended that the arms act 
itself be narrowly construed, insofar as its proponents 
described it as a "'narrow'" exemption intended only to curb 
"'junk or abusive'" lawsuits seeking to charge the firearms 
industry liable for the acts of third parties who are beyond their 
control. See, e.g., 151 Cong. Rec. 18,084, 18,911, 19,137 
(2005), remarks of Senator Larry Edwin Craig. I disagree with 
the majority that this generalized legislative history indicates 
any desire by Congress to depart from the usual rules of 
statutory construction. Indeed, in arguing in support of the 
arms act, Representative Cliff Stearns, its sponsor in the 
House of Representatives, suggested that it would "eliminate 
predatory lawsuits that would otherwise cripple an entire 
industry," and described numerous pending cases against 
manufacturers and dealers arising from criminal shootings, 
based on theories such as public nuisance and strict liability 
statutes; he emphasized that he "made these remarks to 
ensure that anyone trying to evade the letter and spirit of this 
legislation will have as little 'wiggle room' as possible." Id., 
23,279?80.

I also note that frivolity remains in the eye of the beholder, and 
that the proponents of the arms act appear from their remarks, 
discussed in greater detail in part IV of this dissenting opinion, 
to employ that term in a manner different than its well 
established legal meaning. See, e.g., Schoonmaker v. 
Lawrence Brunoli, Inc., 265 Conn. 210, 254-55, 828 A.2d 64 
(2003) ("an action is frivolous . . . if the client desires to have 
the action taken primarily for the purpose of harassing or 
maliciously injuring a person or if the lawyer is unable either to 
make a good faith argument on the merits of the action taken 
or to support the action taken by a good faith argument for an 
extension, modification or reversal of existing law" [emphasis 
omitted; internal quotation marks omitted]); cf. Mareno v. 
Rowe, 910 F.2d 1043, 1047 (2d Cir. 1990) (discussing rule 11 
of Federal Rules of Civil Procedure), cert. denied, 498 U.S. 
1028, 111 S. Ct. 681, 112 L. Ed. 2d 673 (1991). Accordingly, I 
emphasize that I do not view the plaintiffs' claims in the 
present case as frivolous in any way.
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S. Ct. 1163, 122 L. Ed. 2d 525 (1993) ("'[L]iberal 
construction'" clause in  [***153] Racketeer Influenced 
and Corrupt Organizations Act [RICO], 18 U.S.C. § 
1961 et seq. [1988], which "obviously seeks to ensure 
that Congress' intent is not frustrated by an overly 
narrow reading of the statute . . . is not an invitation to 
apply RICO to new purposes that Congress never 
intended. Nor does the clause help us to determine 
what purposes Congress had in mind. Those must be 
gleaned from the statute through the normal means of 
interpretation. The clause only serves as an aid for 
resolving an ambiguity;  [*178]  it is not to be used to 
beget one." [Internal quotation marks omitted.]).

Beyond the narrow construction that we should afford 
the exceptions to the arms act, the related doctrines of 
noscitur a sociis and avoiding legislative superfluity also 
inform the meaning of the phrase "State or Federal 
statute applicable to the sale or marketing of [firearms]"; 
15 U.S.C. § 7903 (5) (A) (iii) (2012); and suggest that 
the examples of federal laws provided therein indicate 
the type of statutory violations that would sustain 
invocation of the predicate exception. Under the canon 
of noscitur a sociis, "an ambiguous term may be given 
more precise content by the neigh-boring words with 
which it is associated."13 (Internal quotation marks 
omitted.) Bilski v. Kappos, supra, 561 U.S. 604; see also 
Yates v. United States,   574 U.S. 528  , 135 S. Ct. 
1074, 1085, 191 L. Ed. 2d 64 (2015) ("we rely [***154]  
on the principle of noscitur a sociis—a word is known by 
the company it keeps—to avoid ascribing to one word a 
meaning so broad that it is inconsistent with its 
accompanying words, thus giving unintended breadth to 
the [a]cts of Congress" [internal quotation  [**337]  
marks omitted]). "By using this interpretive aid, the 
meaning of a statutory word may be indicated, 
controlled or made clear by the words with which it is 
associated in the statute." (Internal quotation marks 
omitted.) State v. Agron, supra, 323 Conn. 636. "As a 
result, broader terms, when used together with more 
narrow terms, may have a more restricted meaning than 
if they stand alone." Dattco, Inc. v. Commissioner of 
Transportation, 324 Conn. 39, 48, 151 A.3d 823 (2016). 
This is particularly so, given this canon's relationship 

13 I note that a related canon often applied is "ejusdem 
generis, or the principle that when a general term follows a 
specific one, the general term should be understood as a 
reference to subjects akin to the one with specific 
enumeration." (Internal quotation marks omitted.) Ali v. 
Federal Bureau of Prisons, 552 U.S. 214, 223, 128 S. Ct. 831, 
169 L. Ed. 2d 680 (2008).

 [*179]  to the doctrine that "the [c]ourt will avoid a 
reading which renders some words altogether 
redundant." Gustafson v. Alloyd Co., Inc., 513 U.S. 561, 
574, 115 S. Ct. 1061, 131 L. Ed. 2d 1 (1995); accord 
Lopa v. Brinker International, Inc., 296 Conn. 426, 433, 
994 A.2d 1265 (2010) ("[b]ecause [e]very word and 
phrase [of a statute] is presumed to have meaning [a 
statute] must be construed, if possible, such that no 
clause, sentence or word shall be superfluous, void or 
insignificant" [internal quotation marks omitted]).

The very specific examples of firearms laws that 
Congress provides in the predicate exception strongly 
suggest that it intended only those statutes that are 
specific to the [***155]  firearms trade to be considered 
"applicable to the sale or marketing of the product . . . ." 
15 U.S.C. § 7903 (5) (A) (iii) (2012). The first example is 
"any case in which the manufacturer or seller knowingly 
made any false entry in, or failed to make appropriate 
entry in, any record required to be kept under Federal or 
State law with respect to the qualified product, or aided, 
abetted, or conspired with any person in making any 
false or fictitious oral or written statement with respect to 
any fact material to the lawfulness of the sale or other 
disposition of a qualified product . . . ." 15 U.S.C. § 7903 
(5) (A) (iii) (I) (2012). The second is "any case in which 
the manufacturer or seller aided, abetted, or conspired 
with any other person to sell or otherwise dispose of a 
qualified product, knowing, or having reasonable cause 
to believe, that the actual buyer of the qualified product 
was prohibited from possessing or receiving a firearm or 
ammunition under subsection (g) or (n) of section 922 of 
title 18 . . . ." 15 U.S.C. § 7903 (5) (A) (iii) (II) (2012). 
Had Congress intended the predicate exception to 
broadly encompass any statute capable of application to 
the manufacture or sale of anything, the inclusion of 
those firearms-specific  [*180]  examples would be 
superfluous.14 See Yates v. United  [**338]  States, 

14 The majority relies on portions of the legislative history as 
indicating that "the record keeping and unlawful buyer 
illustrations were included in the final version of [the arms act] 
not in an effort to define, clarify, or narrow the universe of laws 
that qualify as predicate statutes but, rather, simply to stave off 
the politically potent attack that [the arms act] would have 
barred lawsuits like the one that had arisen from the widely 
reported beltway sniper attacks. There is no other plausible 
explanation for why Congress chose to modify the predicate 
exception language contained in the 2001 and 2003 bills, 
which otherwise was 'virtually identical' to the language in [the 
arms act]. 151 Cong. Rec. 2561 (2005), remarks of Senator 
Larry Edwin Craig; see also id., 18,096, remarks of Senator 
Craig (indicating that bill is same for all intents and purposes 
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supra, 135 S. Ct. 1087 ("Had Congress intended 
'tangible [***156]  object' in [18 U.S.C.] § 1519 to be 
interpreted so generically as to capture physical objects 
as dissimilar as documents and fish, Congress would 
have had no reason to refer specifically to 'record' or 
'document.' The Government's unbounded reading of 
'tangible object' would render those words misleading 
surplusage."); Gustafson v. Alloyd Co., supra, 513 U.S. 
574-75 (interpreting Securities Act of 1933 and stating 
that "[i]f 'communication' included every written 
communication, it would render 'notice, circular, 
advertisement, [and] letter' redundant, since each of 
these are forms of written communication as well"); 
Dattco, Inc.  [*181]  v. Commissioner of Transportation, 
supra, 324 Conn. 48-49 ("The legislature's grouping [in 
General Statutes (Rev. to 2015) § 13b-36 (a)] of the 
term 'facilities' with other nouns that all denote tangible 
objects favors a conclusion that the term 'facilities' also 
refers to tangible objects other than land, buildings, and 
equipment that might be used in a transportation 
system. Moreover, interpreting 'facilities' to mean only 
tangible items does not render it superfluous or 
redundant with respect to the terms 'land,' 'buildings,' or 
'equipment,' as the commissioner suggests. The term 
'facilities' embraces numerous tangible items—other 
than land, buildings, or equipment—including bridges . . 
. docks . . . side railroad tracks that [***157]  are part of 
a rail system . . . dams and reservoirs . . . and even 
horses." [Citations omitted.]). Although a reading of the 
predicate exception that is informed by the canons of 
construction strongly favors the defendants, the 

as version introduced during 108th Congress, with addition of 
clarifying examples)." The majority further notes that this 
"conclusion is bolstered by the fact that Congress was fully 
aware that there are many types of federal statutes and 
regulations, filling 'hundreds of pages,' that specifically govern 
the firearms industry. 151 Cong. Rec. 18,059 (2005), remarks 
of Senator Thomas Allen Coburn."

I respectfully disagree with this reading of the legislative 
history with respect to the import of the illustrative statutes in 
the predicate exception. Although I agree that the vitality of the 
beltway sniper lawsuit was a powerful political consideration 
during the enactment of the arms act, I view that action's basis 
in concrete record keeping and unlawful buyer violations 
simply as an exemplar of what Congress did not intend the 
arms act to preclude. With those exemplars included in the 
final version of the predicate exception, I amnot at liberty 
simply to ignore their import in the construction of the statute 
as a whole. See, e.g., United States v. Dauray, supra, 215 
F.3d 264 ("our role as a court is to apply the provision as 
written, not as we would write it" [internal quotation marks 
omitted]).

plaintiffs' proffered reading of the statute remains 
reasonable, insofar as "we do not woodenly apply 
limiting principles every time Congress includes a 
specific example along with a general phrase." Ali v. 
Federal Bureau of Prisons, 552 U.S. 214, 227, 128 S. 
Ct. 831, 169 L. Ed. 2d 680 (2008). Accordingly, I 
continue to consider the legislative history of the arms 
act in determining whether a predicate statute must 
specifically relate to the firearms industry.

IV

LEGISLATIVE HISTORY

The legislative history also supports a narrow reading of 
the predicate exception as limited only to those statutes 
that govern the sale and marketing of firearms 
specifically. I agree with the majority's description of the 
legislative history of the arms act as "extensive" and 
 [*182]  "present[ing] something of a mixed bag."15 I 
disagree, however, with the majority's conclusion that 
the legislative history demonstrates that "Congress did 
not intend to limit the scope of the predicate exception 
to violations of firearms specific  [**339]  laws or to 
confer immunity from all claims alleging that [***158]  
firearms sellers violated unfair trade practice laws." 
Consistent with the purpose of the arms act as set forth 
in 15 U.S.C. § 7901; see footnote 1 of this dissenting 
opinion; much of the legislative history consists of broad 
statements by supporters of the arms act about saving 
the American firearms industry from "predatory," 
"abusive," and "frivolous" lawsuits, sanctioned by 
"sympathetic activist judges," seeking "damages 
resulting from the criminal or unlawful misuse of a 
firearm or ammunition by a third party."16  [*183]  151 

15 As a general matter, I also agree with the observation of 
Judge Marsha S. Berzon, in her dissenting opinion in Ileto v. 
Glock, Inc., supra, 565 F.3d 1126, that much of the legislative 
history of the arms act needs to be taken with a grain of salt. 
Judge Berzon aptly observed that "individual legislators at 
times suggested divergent views of what sorts of lawsuits the 
[arms act] would affect if it were passed into law. Some of 
those views appear perhaps implausibly narrow or implausibly 
broad, likely because the bill excited strong emotions from 
both its supporters and its opponents. As courts have long 
cautioned, however, the statements of single lawmakers do 
not establish congressional intent." (Footnote omitted.) Id., 
1161-62.
16 In contrast, opponents of the arms act roundly criticized it as 
a gift to the gun lobby that would deprive injured persons of 
the opportunity to hold the firearms industry responsible for 

331 Conn. 53, *180; 202 A.3d 262, **338; 2019 Conn. LEXIS 66, ***155

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5FCN-6RX1-F04K-F12X-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SG9-5042-D6RV-H0G7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYB-YXY0-003B-R1KF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RYB-YXY0-003B-R1KF-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5MF3-5FF1-F04C-5044-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5MF3-5FF1-F04C-5044-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8RYT-JDX2-D6RV-H3VH-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40H6-0WG0-0038-X35Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40H6-0WG0-0038-X35Y-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RN5-0G70-TXFX-12B7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RN5-0G70-TXFX-12B7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RN5-0G70-TXFX-12B7-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WBT-M2C0-TXFX-D2HS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WBT-M2C0-TXFX-D2HS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WBT-M2C0-TXFX-D2HS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WBT-M2C0-TXFX-D2HS-00000-00&context=1000516


Page 68 of 76

Cong. Rec. 18,057?58 (2005), remarks of Senator Larry 
Edwin Craig and Senator Thomas Allen Coburn; see, 
e.g., id., 2315?16, remarks of Representative Clifford 
Bundy Stearns (introducing House bill); id., 18,057, 
remarks of Senator Craig ("[t]hese predatory lawsuits 
are aimed at bankrupting the firearms industry" and "all 
seek the same goal of forcing law-abiding businesses 
selling a legal product to pay for damages from the 
criminal misuse of that product," which would threaten 
"a domestic industry that is critical to our national 
defense" and jeopardize "hundreds of thousands of 
good paying jobs"); id., 18,058, remarks of Senator 
Coburn ("[A]nti-gun activists have found another way to 
constrict the right to bear [***159]  arms and attack the 
Bill of Rights and attack the [United States] 
[c]onstitution, and that is through frivolous litigation. . . . 
[These] novel lawsuits . . . are not intended to create a 
solution. They are intended to drive the gun industry out 
of business by holding manufacturers and dealers liable 
for the intentional and criminal act[s] of third parties over 
whom they have absolutely no control."); see also id., 
18,070, remarks of Senator William H. Frist; id., 
18,072?73, remarks of Senator Lindsey Graham; id., 
18,073, remarks of Senator Orrin Grant Hatch; id., 

turning a blind eye to criminal activity in the name of profits. 
See, e.g., 151 Cong. Rec. 18,065 (2005), remarks of Senator 
Dianne Feinstein ("[The arms act] has nothing to do with 
protecting lawful commerce; rather, it protects one segment of 
industry against the lawful interests of our [s]tates in 
remedying and deterring negligent conduct. . . . Its proponents 
argue that lawsuits need to be stopped in order to defend their 
view of the [s]econd [a]mendment. But that is pretense. This 
bill is a simple giveaway to one industry—the gun lobby. It is a 
special interest windfall."); id., 18,902, remarks of Senator 
Edward Moore Kennedy ("Instead of addressing the real 
issues that can make our country and our communities safer, 
we are considering a bill that will close the courthouse door to 
victims of gun crimes and give a free pass to the handful of 
gun dealers and gun manufacturers who sell firearms to 
terrorists and criminals. We are doing it to appease the special 
interests of the [National Rifle Association]."); id., 23,021, 
remarks of Representative James P. McGovern ("While the 
proponents of this bill claim that the intent of this legislation is 
to protect jobs at mom-and-pop gun stores from reckless 
lawsuits, the truth is that the bill is all about protecting profits 
for the gun industry. Ensuring its yearly profits, not protecting 
jobs nor safeguarding gun sales, is atop the priorities of the 
gun industry."); id., 19,217, remarks of Senator Charles Ellis 
Schumer ("[I]t is shocking that we would spend our time giving 
unwarranted and unprecedented immunity to an industry 
whose products, when allowed into the hands of the wrong 
people, do incredible harm to innocent Americans. We even 
put off working on a defense bill to do this favor to the gun 
lobby.").

18,914, remarks of Senator Kathryn Ann Bailey 
Hutchison; id., 18,924, remarks of Senator Jefferson 
Beauregard Sessions III.

Turning beyond the more sweeping remarks, to the 
extent that there is legislative history illuminating the 
 [*184]  meaning of the predicate exception, it "reflect[s] 
the understanding that manufacturers and  [**340]  
sellers of firearms would be liable only for statutory 
violations concerning firearm regulations or sales and 
marketing regulations." Ileto v. Glock, Inc., supra, 565 
F.3d at 1137. Thus, the legislative debate, much of 
which was intended to provide assurances that the arms 
act would not preempt claims against the dealers who 
violated numerous firearms sale laws in selling the 
Bushmaster rifle used by the beltway snipers; [***160]  
see, e.g., H.R. Rep. No. 109-124, p. 92 (2005), remarks 
of Representative Melvin L. Watt; supports an 
interpretation of predicate statutes as those specifically 
regulating the sale or marketing of firearms, such as 
those governing the tracking of inventory by firearms 
dealers.17 For example, Senator Craig explained that 
the "bill does not shut the courthouse door," insofar as 
"plaintiffs will have the opportunity to argue that their 
case falls under the exception, such as violations of 

17 I disagree with the majority's circular reliance on statements 
of legislators indicating that the arms act protects "'law-
abiding'" gun dealers and manufacturers, as suggesting that 
encompasses those who do not engage in violations of unfair 
trade practices acts. See, e.g., 151 Cong. Rec. 18,057 (2005), 
remarks of Senator Craig (observing that actions against 
firearms industry "all seek the same goal of forcing law-abiding 
businesses selling a legal product to pay for damages from the 
criminal misuse of that product"); id., 19,137, remarks of 
Senator Craig ("[w]hat we have crafted is a very narrow 
exemption from predatory lawsuits seeking to hold legitimate, 
lawabiding people responsible for the harm done by the 
misdeeds of people over whom they have no control"); id., 
23,024, remarks of Representative Charles Foster Bass 
(arguing that arms act "protects licensed and law abiding 
firearms and ammunitions manufacturers and sellers from 
lawsuits that seek to hold them responsible for the crimes that 
third party criminals commit"). These statements, which are 
ambiguous and no more illuminating than the purpose of 
eliminating "frivolous" lawsuits, prove too much, as the arms 
act by its very terms shields gun manufacturers and dealers 
from the consequences of violating numerous laws, both 
common and statutory in nature, such as California's general 
tort statutes. See Ileto v. Glock, Inc., supra, 565 F.3d 1136-38. 
Put differently, these remarks do nothing to answer the core 
question in the present appeal, which requires this court to 
consider whether such laws are indeed within the 
contemplation of the predicate exception.
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[f]ederal and [s]tate law . . . that  [*185]  you have 
knowingly sold a firearm to a person who cannot legally 
have it or who you have reason to believe could use it 
for a purpose other than intended. That all comes under 
the current definition of [f]ederal law." 151 Cong. Rec. 
18,057?58 (2005). In contending that the arms act does 
not reduce "personal accountability" for firearms 
manufacturers, given its exceptions, Senator Coburn 
emphasized that "gun manufacturers and sellers are 
already policed enough, too much, through hundreds of 
pages of statutes, hundreds of pages of regulations. To 
name a few sources of regulations of guns and 
ammunition: the Internal Revenue Code, including the 
National Firearms Act postal [***161]  regulations 
restricting shipping of handguns; [f]ederal explosive law; 
regulations for gunpowder and ammunition 
manufacture; the Arms Export Control Act; the 
Commerce Department export regulations; the 
Department of Transportation regulations on 
ammunition explosives and hazardous material 
transport. In addition to keeping explicit records that can 
be inspected by . . . the Bureau of Alcohol, Tobacco, 
Firearms, and Explosives, licensed dealers have to 
conduct a [f]ederal criminal background check . . . . All 
retail gun buyers are screened to the best of the 
[g]overnment's ability." Id., 18,059?60; see also id., 
19,119, remarks of Senator Sessions (emphasizing that 
arms act "allows lawsuits for violation of contract, for 
negligence, in not following the rules and regulations 
and for violating any law or regulation that is part of the 
complex rules that control sellers  [**341]  and 
manufacturers of firearms"). Similarly, when introducing 
the final Senate bill in the House, Representative Phil 
Gingrey explained that the predicate exception "would 
specifically allow lawsuits against firearms dealers such 
as the dealer whose firearm ended up in the hands of 
the [beltway] snipers who failed to maintain a required 
inventory [***162]  list necessary to ensure that they are 
alerted to any firearm thefts." Id., 23,020.

 [*186]  Moreover, the majority does not cite, and my 
independent research has not revealed, any legislative 
history indicating that state unfair trade practice statutes 
were within the contemplation of Congress in enacting 
the predicate exception. Other statements indicate that 
such statutes were not contemplated as predicates, and 
that supporters of the arms act specifically rejected the 
viability of claims arising from the advertising of 
firearms. For example, arguing in support of the arms 
act, Senator Hatch criticized pending actions against 
gun manufacturers, observing that these "lawsuits, citing 
deceptive marketing or some other pretext, continue to 
be filed in a number of [s]tates, and they continue to be 

unsound. These lawsuits claim that sellers give the false 
impression that gun ownership enhances personal 
safety or that sellers should know that certain guns will 
be used illegally. That is pure bunk. Let's look at the 
truth. The fact is that none of these lawsuits are aimed 
at the actual wrongdoer who kills or injures another with 
a gun—none. Instead, the lawsuits are focused on 
legitimate, law-abiding businesses." [***163] 18 
(Emphasis added.) 151 Cong. Rec. 18,073; see also id. 
(noting that arms act "provides carefully  [*187]  tailored 
protections for legitimate lawsuits, such as those where 
there are knowing violations of gun sale laws").

Finally, congressional concerns about vague standards 
leading to liability also support a reading of the predicate 
exception that is limited to firearms industry-specific 
statutes, rather than statutes of general applicability 
such as CUTPA. For example, in arguing in the House 
Judiciary Committee—seemingly inexplicably—against 
an amendment that would clarify that the arms act 
allows actions against gun dealers who knowingly sell 
firearms to a person who is on the violent gang and 
terrorist watch list maintained by the Department of 
Justice, Representative Christopher B. Cannon argued 
that "the vast number of co-sponsors of this bill would 
agree that the burden here should be on the 
[g]overnment to identify people and not create a vague 
standard that could be used again to destroy gun 
manufacturers with lawsuits that don't have clarity, but 
cost a great deal of money." H.R. Rep. No. 109-124, 
supra, p. 126. Likewise, arguing in  [**342]  support of 

18 I recognize that the statements of opponents may be of 
limited value in discerning legislative intent. See, e.g., National 
Woodwork Manufacturers Assn. v. National Labor Relations 
Board, 386 U.S. 612, 639-40, 87 S. Ct. 1250, 18 L. Ed. 2d 357 
(1967) ("[W]e have often cautioned against the danger, when 
interpreting a statute, of reliance upon the views of its 
legislative opponents. In their zeal to defeat a bill, they 
understandably tend to overstate its reach." [Internal quotation 
marks omitted.]). I find it telling, however, that Senator Edward 
Kennedy, in opposing the arms act, expressly recognized that 
it would protect firearms manufacturers who engage in just the 
kind of advertising that the plaintiffs in the present case claim 
is immoral in violation of CUTPA. Senator Kennedy stated that 
the "bill will even protect manufacturers that promote military-
style weapons for use in battle in urban scenarios against any 
foe at any range. It protects manufacturers who brag about 
their weapons of war and spread them to our streets." 151 
Cong. Rec. 19,121?22; see also id. ("Look at this 
advertisement from Vulcan: 'Vulcan Armament, the weapons 
of the special forces. From Afghanistan to Iraq, the guns of the 
special forces are now on sale in America.").
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the arms act, Senator John Thune emphasized that 
the [***164]  exceptions, including for violating the law in 
the production or sale of a firearm, "are not arbitrary 
standards . . . ." 151 Cong. Rec. 19,119 (2005).

Similarly, in opposing a bill amendment that would 
provide an exception to the arms act for "gross 
negligence" or "reckless conduct," Senator John Cornyn 
argued that the breadth of those terms "would actually 
gut the very underlying purpose of this legislation" 
because the pleading of such claims would broaden the 
scope of the discovery involved, and allow for greater 
harassment of the manufacturers via the litigation 
process. Id., 18,918. Senator Jon Llewellyn Kyl 
described the amendment as "a poison pill for the entire 
bill because, in effect . . . if you allege gross negligence 
or recklessness, then the exemption the bill provides 
 [*188]  evaporates. So you are a lawyer. All you do is 
allege gross negligence or recklessness and, bingo, you 
are back in court again. So it totally undercuts the 
purpose of this legislation."19 Id., 18,919; see also id., 
18,921, remarks of Senator Craig (arguing that gross 
negligence exception would render arms act "relatively 
meaningless as to where we are in relation to the kind of 
junk or dilatory lawsuits that are currently being filed 
against [***165]  gun manufacturers and gun dealers 
who not only produce a legal product to the market but 
sell it in the legal context"). Senator Graham similarly 
emphasized how statutes affect a manufacturer's duty of 
care, stating that the arms act "doesn't let a seller or a 

19 Opponents of the proposed amendment to provide an 
exception to the arms act for "gross negligence" or "reckless 
conduct" also described it as unnecessary because they 
viewed such acts as likely to violate an existing federal or state 
statute. See 151 Cong. Rec. 18,919 (2005), remarks of 
Senator Kyl ("[Firearm manufacture and sale] is a highly 
regulated industry by law, by [f]ederal law and [s]tate law and 
even some local laws. And most of the acts that would meet 
the definition of gross negligence would already be in violation 
of law. And if they are in violation of law, they are not 
exempted from this legislation. We don't try to exempt any gun 
manufacturer for conduct which is in violation of law."); id., 
18,922, remarks of Senator Hatch ("[v]irtually any act that 
would meet the definition of gross negligence referenced in 
this amendment would already be a violation of [f]ederal, 
[s]tate or local law, and therefore would not receive the 
protection of this law anyway"); id., 19,118, remarks of Senator 
Craig (discussing rejection of gross negligence exception and 
arguing that arms act "does not take away the standards of 
law and the specifications within the [f]ederal law today as it 
relates to the responsible and legal operation and 
performance of a gun manufacturer or a licensed [f]ederal 
firearms dealer").

distributor off the hook for violating a statute or making a 
sale illegally because it says, if you violate the law that 
exists, then you have broken a duty. Duty can be 
established by relationships. It can [also] be established 
by a statute. So this bill does not allow someone to sell 
a gun without following the procedures that we have set 
out to sell a gun. It doesn't allow someone to make a 
gun that is unsafe. You are on the hook, and you can be 
held accountable based on a simple negligence theory 
or a  [*189]  negligence per se theory if you violate a 
specific statute during the sale of a gun or 
manufacturing of a gun. But what this bill prevents, and I 
think rightfully so, is establishing a duty along this line: 
That you have a responsibility, even if you do a lawful 
transaction or make a safe gun, for an event that you 
can't control, which is the intentional misuse of a 
weapon in a criminal fashion by another person. That is 
the [***166]  heart of this bill. It doesn't relieve you of 
duties that the law imposes upon you to safely 
manufacture and to carefully sell. But we are not going 
to extend it to a concept where you are responsible, 
after you have done everything right, for what  [**343]  
somebody else may do who bought your product and 
they did it wrong and it is their fault, not yours. So it 
does not matter whether you use a gross negligence 
standard, a simple negligence standard, you have blown 
by the concept of the bill in my opinion. The debate 
should be, is there a duty owed in this country for 
people who follow the law, manufacture safely, sell 
within the confines of the laws we have written at the 
[s]tate and [f]ederal level to the public at large if an 
injury results from the criminal act of another? If that 
ever happens, this country has made a major change in 
the way we relate to each other and a major change in 
the law." Id., 18,920. Accordingly, I conclude that the 
legislative history demonstrates that Congress 
contemplated that only those statutes providing clear 
standards with respect to the sale and marketing of 
firearms would serve as predicate statutes.

V

CONCLUSION

On the basis ofmyreview of the text, case law, 
canons [***167]  of construction, and legislative history, 
I conclude that predicate statutes under the predicate 
exception to the arms act, 15 U.S.C. § 7903 (5) (A) (iii), 
are limited to  [*190]  those specific to the sale and 
manufacture of firearms.20 Compare Phillips v. Lucky 

20 My research indicates that the limited academic commentary 
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Gunner, LLC, 84 F. Supp. 3d 1216, 1219-20, 1224 (D. 
Colo. 2015) (concluding in case arising from movie 
theater mass shooting that plaintiffs had not pleaded 
facts against ammunition sellers indicating knowledge of 
shooter's conduct and mental condition before 
shootings, and had not claimed that firearms sellers 
engaged in "noncompliance with the regulatory 
requirements applicable to [over the  [*191]  counter] 
sales," or that "the  [**344]  . . . defendants had any 
knowledge of the sales made by the others or by the 
local firearms dealers"), and Jefferies v. District of 
Columbia, 916 F. Supp. 2d 42, 45-46 (D.D.C. 2013) 
(claims against assault rifle manufacturer arising from 

on this issue also supports this interpretation of the predicate 
exception. See K. Armstrong, "Nigh-Impenetrable: Firearm 
Manufacturer Liability under the Protection of Lawful 
Commerce in Arms Act in a Post-Heller World," 28 Geo. 
Mason U. C.R. L.J. 173, 195 (2018) ("[s]tatutes qualifying for 
the predicate exception must not be of general applicability 
and cannot be codified general tort claims"); R. Sorensen, 
"The Ninth Circuit Forecloses a Bullet Sized Hole in the 
PLCAA in Ileto v. Glock, 565 F.3d 1126 (9th Cir. 2009)," 35 S. 
Ill. U. L.J. 573, 595 (2011) ("[F]uture courts should only find 
statutes expressly regulating the firearm industry to be 
'applicable to the sale or marketing of firearms.' It is through 
this narrow definition that the [arms act's] intended goal is 
realized."); see also J. Sonner, "A Crack in the Floodgates: 
New York's Fourth Department, the PLCAA, and the Future of 
Gun Litigation After Williams v. Beemiller," 61 Buff. L. Rev. 
969, 984 (2013) ("The elusive definition remains—a law 
applicable to gun sales or marketing whose violation 
proximately causes harm for which relief is sought—without 
any clarification of 'applicable.' The Second Circuit hinted at a 
[less strict] approach, but no clear standard has emerged to 
determine whether a law or regulation indirectly concerning 
the gun industry may serve as a predicate statute." [Emphasis 
in original; footnote omitted.]); S. Wagman, "No One Ever Died 
from Copyright Infringement: The Inducement Doctrine's 
Applicability to Firearms Manufacturer Liability," 32 Cardozo L. 
Rev. 689, 720 (2010) ("While it is apparent that the [arms act] 
is meant to protect firearms manufacturers from third party 
liability in instances of unintentional support of third party gun 
violence, instances in which manufacturers have induced 
harm should not be barred under [the arms act]. When 
manufacturers either intentionally or recklessly support illegal 
firearms markets, they are inducing a public nuisance; 
therefore the predicate exception should be triggered and 
claims should be allowed to proceed."); but see J. Selkowitz, 
Note, "Guns, Public Nuisance, and the PLCAA: A Public 
Health-Inspired Legal Analysis of the Predicate Exception," 83 
Temp. L. Rev. 793, 827?28 (2011) (suggesting that examples 
in predicate exception are consistent with promotion of public 
health, permitting maintenance of statutory public nuisance 
action "alleging that the gun industry, in violation of statute, 
created an environment dangerous to the public's health").

shooting by third party are preempted by arms act when 
only statute pleaded was District of Columbia's Assault 
Weapons Manufacturing Strict Liability Act, D.C. Code § 
7-2551 [2001]), with Corporan v. Wal-Mart Stores East, 
LP, United States District Court, Docket No. 16-2305-
JWL (JWL), 2016 U.S. Dist. LEXIS 93307 (D. Kan. July 
18, 2016) (concluding that proposed amendments to 
complaint saved it from preemption because allegations 
supported "plausible claim" that defendants [***168]  
"knowingly violated certain specific provisions of the 
Gun Control Act of 1968," 18 U.S.C. § 921 et seq., with 
respect to straw purchase of firearm used in shooting), 
New York v. A-1 Jewelry & Pawn, Inc., 252 F.R.D. 130, 
132 (E.D.N.Y. 2008) (concluding that arms act 
preemption was inapplicable because "there are alleged 
in the instant action substantial violations of specific 
federal laws applicable to the sale and marketing of 
firearms which allegedly proximately cause harm to the 
[plaintiff]" including prohibitions on straw purchasing and 
violation of state nuisance statute specifically applicable 
to firearms [emphasis omitted]), and Williams v. 
Beemiller, Inc., 100 App. Div. 3d 143, 148, 952 N.Y.S.2d 
333?50, 100 A.D.3d 143, 952 N.Y.S.2d 333 (2012) 
(concluding that plaintiffs "sufficiently alleged that 
defendants knowingly violated various federal and state 
statutes applicable to the sale or marketing of firearms 
within the meaning of the . . . predicate exception" when 
they alleged that federally licensed firearms dealer 
knowingly sold multiple handguns to straw purchaser 
under circumstances suggesting "trafficking in the 
criminal market rather than for their personal use 
because [1] they had purchased multiple guns on prior 
occasions; [2] they paid for the guns in cash; and [3] 
 [*192]  they selected Hi-Point 9mm handguns, which 
are 'disproportionately used in crime' and have [***169]  
'no collector value or interest,'" with accomplice claims 
stated based on government notifications that "over 
13,000 guns they sold had been used in crimes").

To determine whether CUTPA is a predicate statute 
under this standard, I consider that, as a matter of state 
law, "CUTPA is, on its face, a remedial statute that 
broadly prohibits unfair methods of competition and 
unfair or deceptive acts or practices in the conduct of 
any trade or commerce. . . . [CUTPA] provides for more 
robust remedies than those available under analogous 
common-law causes of action, including punitive 
damages . . . and attorney's fees and costs, and, in 
addition to damages or in lieu of damages, injunctive or 
other equitable relief. . . . To give effect to its provisions, 
[General Statutes] § 42-110g (a) of [CUTPA] establishes 
a private cause of action, available to [a]ny person who 
suffers any ascertainable loss of money or property, real 
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or personal, as a result of the use or employment of a 
method, act or practice prohibited by [General Statutes 
§] 42-110b . . . ." (Internal quotation marks omitted.) 
Artie's Auto Body, Inc. v. Hartford Fire Ins. Co., 317 
Conn. 602, 623, 119 A.3d 1139 (2015).

"[Section] 42-110b (a) provides that [n]o person shall 
engage in unfair methods of competition and unfair or 
deceptive acts or practices in the conduct [***170]  of 
any trade or commerce. It is well settled that in 
determining whether a practice violates CUTPA we 
have adopted the criteria set out in the cigarette rule by 
the [F]ederal [T]rade [C]ommission for determining 
when a practice is unfair: (1) [W]hether the practice, 
without necessarily having been previously considered 
unlawful, offends public policy as it has been 
established by statutes,  [**345]  the common law, or 
otherwise—in other words, it is within at least the 
penumbra of some common law, statutory, or other 
established concept of unfairness; (2) whether  [*193]  it 
is immoral, unethical, oppressive, or unscrupulous; (3) 
whether it causes substantial injury to consumers, 
[competitors or other businesspersons]. . . . All three 
criteria do not need to be satisfied to support a finding of 
unfairness. A practice may be unfair because of the 
degree to which it meets one of the criteria or because 
to a lesser extent it meets all three. . . . Thus a violation 
of CUTPA may be established by showing either an 
actual deceptive practice . . . or a practice amounting to 
a violation of public policy." (Internal quotation marks 
omitted.) Ulbrich v. Groth, 310 Conn. 375, 409-10, 78 
A.3d 76 (2013).

"CUTPA, by its own terms, applies to a broad spectrum 
of commercial [***171]  activity. The operative provision 
of [that] act, § 42-110b (a), states merely that '[n]o 
person shall engage in unfair methods of competition 
and unfair or deceptive acts or practices in the conduct 
of any trade or commerce.' Trade or commerce, in turn, 
is broadly defined as 'the advertising, the sale or rent or 
lease, the offering for sale or rent or lease, or the 
distribution of any services and any property, tangible or 
intangible, real, personal or mixed, and any other article, 
commodity, or thing of value in this state.' General 
Statutes § 42-110a (4). The entire act is remedial in 
character; General Statutes § 42-110b (d); Hinchliffe v. 
American Motors Corp., 184 Conn. 607, 615 n.4, 440 
A.2d 810 (1981); and must 'be liberally construed in 
favor of those whom the legislature intended to benefit.'" 
(Emphasis added; footnote omitted.) Larsen Chelsey 
Realty Co. v. Larsen, 232 Conn. 480, 492, 656 A.2d 
1009 (1995). "CUTPA, like equity, reaches beyond 
traditional common law precepts in establishing a 

fairness standard designed to grow and broaden and 
mold [itself] to meet circumstances as they arise . . . . 
The resolution of claims requiring the application of 
broadly defined and deeply rooted public values such as 
the statute's elusive, but [legislatively] mandated 
standard  [*194]  of fairness . . . has historically been 
the function of a court of equity."21 (Citations  [**346]  

21 I also strongly disagree with the majority's contention that 
the theory of liability underlying the plaintiffs' CUTPA claims "is 
not novel" and "does [not] sound in tort," and, therefore, are 
not within the scope of claims that the arms act seeks to 
preempt. The Second Circuit has aptly observed that "[u]nfair 
trade practices found their origin in the common law of torts . . 
. ." United States v. Meldish, 722 F.2d 26, 28 (2d Cir. 1983), 
cert. denied, 465 U.S. 1101, 104 S. Ct. 1597, 80 L. Ed. 2d 128 
(1984); see also, e.g., Kenney v. Independent Order of 
Foresters, 744 F.3d 901, 907 (4th Cir. 2014) (West Virginia 
unfair trade practices act claim "sounds in tort" given type of 
relief available under statute and sought in complaint); Ins. Co. 
of North America v. Della Industries, Inc., 998 F. Supp. 159, 
164 (D. Conn. 1998) (CUTPA is tort claim for purposes of 
assignment under Uniform Commercial Code), vacated on 
other grounds, 229 F.3d 1135 (2d Cir. 1999); R. Langer et al., 
12 Connecticut Practice Series: Connecticut Unfair Trade 
Practices, Business Torts and Antitrust (2018) § 2.1, p. 13 
(noting that CUTPA "has brought both expanded remedies 
and broad and indefinite substantive standards to the law of 
business torts").

Given the potential for liability and remedy available under 
CUTPA, which is broader than that available at common law; 
see, e.g., Associated Investment Co. Ltd. Partnership v. 
Williams Associates IV, 230 Conn. 148, 159, 645 A.2d 505 
(1994); I disagree with the logic behind the majority's premise 
that Congress intended the arms act to preempt state 
common-law claims, but leave undisturbed even broader 
sources of liability under state unfair trade practice statutes 
like CUTPA. See District of Columbia v. Beretta U.S.A. Corp., 
supra, 940 A.2d 171 n.6 (court relied on findings in 15 U.S.C. 
§ 7901 [a] [3] and [7], and rejected plaintiffs' reliance on 
congressional expression of "concern with liability actions 
'without foundation in hundreds of years of the common law' 
and that 'do not represent a bona fide expansion of the 
common law'" as standing for proposition that "Congress was 
substantially less troubled by the existence of statutory liability 
actions reflecting judgments 'by the legislatures of the several 
[s]tates'" because "[n]o such distinction . . . is reflected either 
in the definition of a 'qualified civil liability action' or in the 
enumerated actions excluded therefrom, including the 
predicate exception; and to posit one all the same would 
ignore [Congress'] objection to '[l]awsuits" as a class [unless 
excepted] that 'seek money damages and other relief [against 
manufacturers and sellers] for the harm caused by the misuse 
of firearms by third parties, including criminals'" [emphasis 
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omitted; internal quotation marks omitted.) Associated 
Investment Co. Ltd. Partnership v. Williams Associates 
IV, 230 Conn. 148, 159, 645 A.2d 505 (1994); 
see [***172]  also id., 161-62 (no state constitutional 
right to jury trial of CUTPA claim).

In summary, whether this court agrees with Congress or 
not, in adopting the arms act, Congress adopted  [*195]  
findings and statements of purpose in 15 U.S.C. § 7901; 
see footnote 1 of this dissenting opinion; which made 
very clear its intent to absolve defendants like these—
gun manufacturers and distributors—from liability for 
criminal use of firearms by third parties except in the 
most limited and narrow circumstances and, particularly, 
to shield them from novel or vague standards of 
liability.22 This court is obligated, therefore, to construe 
the predicate exception to the arms act, 15 U.S.C. § 
7903 (5) (A) (iii), narrowly in light of that clear 
expression of congressional intent. See, e.g., Trinity 
Christian School v. Commission on Human Rights & 
Opportunities, 329 Conn. 684, 697-98, 189 A.3d 79 
(2018) ("[i]t is not the province of this court, under the 

omitted]).

22 I disagree with the majority's argument that the sponsors of 
the arms act "emphasized that their primary concern was not 
with lawsuits such as the present action, in which individual 
plaintiffs who have been harmed in a specific incident of gun 
violence seek to hold the sellers responsible for their specific 
misconduct in selling the weapons involved. . . . Many 
proponents indicated that their intent was to preclude the 
rising number of instances in which municipalities and 'anti-
gun activists' filed 'junk' or 'frivolous' lawsuits targeting the 
entire firearms industry." (Citation omitted; emphasis added.) 
The majority's assertion that the sponsors of the arms act did 
not desire to foreclose claims by individual plaintiffs who had 
suffered specific harm from an instance of gun violence is an 
overly generous reading of the legislative history. The 
legislative history indeed indicates that Congress specifically 
rejected proposed amendments that would have provided two 
groups of politically sympathetic individual plaintiffs, namely 
children and law enforcement officers injured in the line of 
duty, with relief from the strictures of the arms act. See 151 
Cong. Rec. 19,116?17 (2005), remarks of Senator Frank 
Raleigh Lautenberg (proposing exception for children); id., 
19,125?26, remarks of Senator Jon Stevens Corzine 
(proposing law enforcement exception); H.R. Rep. No. 109-
124, supra, pp. 64?65, remarks of Representative Sheila 
Jackson Lee (proposing exemption for children); H.R. Rep. 
No. 109-124, supra, pp. 110?11, remarks of Representative 
Zoe Lofgren (describing potential effect of arms act on case of 
New Jersey police officers who brought action against gun 
dealer who sold weapons to straw buyer despite his 
suspicions).

guise of statutory interpretation, to legislate . . . a 
[particular] policy, even if we were to agree . . . that it is 
a better  [*196]  policy than the one endorsed by the 
legislature as reflected in its statutory language" 
[internal quotation marks omitted]). Put differently, 
"[w]hen we construe a statute, we act not as plenary 
lawgivers but as surrogates for another policy maker, 
[that is] the legislature. In our role as 
surrogates, [***173]  our only responsibility is to 
determine what the legislature, within constitutional 
limits, intended to do." (Internal quotation marks 
omitted.) State v. Salamon, 287 Conn. 509, 520, 949 
A.2d 1092 (2008). My analysis of the relevant statutory 
text, case law, canons of  [**347]  construction, and 
legislative history demonstrates that Congress intended 
to limit predicate statutes under that exception to those 
statutes that relate specifically to the sale and 
manufacture of firearms.23 Consequently, I strongly 
disagree with the majority's conclusion that CUTPA, 
which is a broadly  [*197]  drafted state unfair trade 
practices statute applicable to all commercial entities in 

23 I agree with the majority that the "regulation of advertising 
that threatens the public health, safety, and morals has long 
been considered a core exercise of the states' police powers." 
See, e.g., Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 541-
42, 121 S. Ct. 2404, 150 L. Ed. 2d 532 (2001). Nevertheless, I 
find overbroad the majority's reliance on the well established 
presumption that "Congress does not intend to supersede the 
historic police powers of the [s]tates absent clear intent . . . ." 
(Internal quotation marks omitted.) Federal Housing Finance 
Agency v. Nomura Holding America, Inc., 873 F.3d 85, 112 
n.30 (2d Cir. 2017); see also, e.g., Altria Group, Inc. v. Good, 
555 U.S. 70, 77, 129 S. Ct. 538, 172 L. Ed. 2d 398 (2008); 
Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S. Ct. 2240, 
135 L. Ed. 2d 700 (1996). The majority's heavy reliance on this 
presumption elevates it beyond the more holistic preemption 
inquiry undertaken when the statutory language is ambiguous, 
as we consider the statute's "structure and purpose . . . as a 
whole . . . as revealed not only in the text, but through the 
reviewing court's reasoned understanding of the way in which 
Congress intended the statute [***175]  and its surrounding 
regulatory scheme to affect business, consumers, and the 
law." (Citation omitted; internal quotation marks omitted.) 
Medtronic, Inc. v. Lohr, supra, 486. In contrast, my review of 
the legislative history, and particularly the remarks of members 
of Congress expressing their concerns over the breadth of a 
gross negligence exception and the potential for vague 
standards of liability, indicates that Congress would not have 
contemplated letting a broadly worded state unfair trade 
practice statute like CUTPA be used to eviscerate its intent to 
protect firearms manufacturers and dealers from litigation 
arising from shootings perpetrated by third parties. See part IV 
of this dissenting opinion.
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a variety of factual circumstances, comes within that 
exception.24 Instead, I would conclude that, because 
CUTPA, both in its statutory text and in its 
implementation under the cigarette rule, reaches a 
range of commercial conduct that far exceeds the 
manufacture, marketing, and sale of firearms, it is not by 
itself a predicate statute. That state unfair trade 
practices statutes had not been used to hold firearms 
manufacturers civilly liable to crime victims25 renders 

24 I also note that the majority observes that certain members 
of Congress "were committed to Americans' second 
amendment freedoms and sought to secure those freedoms 
by immunizing firearms companies from frivolous lawsuits." 
Citing recent federal cases considering the constitutionality of 
bans on "assault weapons" and "high capacity magazines," 
the majority also notes, however, that "[i]t is not at all clear . . . 
that the second amendment's protections even extend to the 
types of quasi-military, semiautomatic assault rifles at issue in 
the present case." See, e.g., Kolbe v. Hogan, 849 F.3d 114, 
136 (4th Cir.) (AR-15 with high capacity magazine is "weapon 
of war" excluded from second amendment coverage), cert. 
denied,     U.S.    , 138 S. Ct. 469, 199 L. Ed. 2d 374 (2017); 
New York State Rifle & Pistol Assn., Inc. v. Cuomo, 804 F.3d 
242, 257-61 (2d Cir. 2015) (assuming, arguendo, that second 
amendment protections extend to assault rifles, but concluding 
that ban on such weapons survives intermediate scrutiny). My 
review of the legislative history and statutory text does not 
indicate any intent by Congress to identify predicate statutes 
by examining various nuances of second amendment law. 
Because the degree to which the second amendment protects 
the AR-15 is, therefore, not at issue in this appeal, I do not 
consider that question [***176]  further.

25 The majority states that it "must [be] presum[ed] that 
Congress was aware, when it enacted [the arms act], that both 
the [Federal Trade Commission] Act and state analogues such 
as CUTPA have long been among the primary vehicles for 
litigating claims that sellers of potentially dangerous products 
such as firearms have marketed those products in an unsafe 
and unscrupulous manner." The majority then cites cases from 
this state for the proposition that "CUTPA . . . has been 
applied to the sale of firearms," and decisions from other 
jurisdictions for the proposition that "regulation of firearms 
advertising in our sister states frequently has been 
accomplished under the auspices of state consumer protection 
and unfair trade practice laws." In my view, these decisions 
stand only for the proposition that wide reaching unfair trade 
practice statutes are as applicable to the firearms industry as 
they are to any other business; they have nothing at all to do 
with the arms act or the predicate exception. See Melton v. 
Century Arms, Inc., 243 F. Supp. 3d 1290, 1296-97, 1305-
1306 (S.D. Fla. 2017) (rifle owners brought, inter alia, Florida 
unfair trade practices act claim arising from advertising and 
sale of AK-47 rifles with known design defect that allows 

the  [**349]  plaintiffs' CUTPA claims particularly novel 

accidental discharge); [***177]  FN Herstal, S.A. v. Clyde 
Armory, Inc., 123 F. Supp. 3d 1356, 1375-76 and n.105 (M.D. 
Ga. 2015) (firearms manufacturer brought trademark 
infringement claims against firearms distributor and retailer 
under federal Lanham Act and Georgia deceptive trade 
practices law), aff'd, 838 F.3d 1071 (11th Cir. 2016), cert. 
denied,   ___ U.S. ___  , 137 S. Ct. 1436, 197 L. Ed. 2d 649 
(2017); Beretta U.S.A. Corp. v. Federal Ins. Co., 117 F. Supp. 
2d 489, 492 (D. Md. 2000) (whether products hazard liability 
exclusion in commercial general liability policy relieved insurer 
of duty to defend and indemnify firearms manufacturer against 
claims of violations of state unfair trade practices statutes 
arising from "deceptive marketing and advertising of its 
products, by promoting the false notion that gun ownership 
and possession of handguns in the home increases one's 
security"), aff'd, 17 Fed. Appx. 250 (4th Cir. 2001); People v. 
Arcadia Machine & Tool, Inc., Docket No. 4095 (VPD), 2003 
Cal. Super. LEXIS 51, 2003 WL 21184117, *26 (Cal. Super. 
April 10, 2003) (denying summary judgment in pre-arms act 
case on claim that Ohio gun distributor engaged in deceptive 
advertising "by advertising banned assault weapons in a 
manner that is likely to mislead potential California purchasers 
to believe that purchase and possession of such weapons is 
lawful, thereby creating an illegal market for such firearms in 
California"), aff'd sub nom. In re Firearm Cases, 126 Cal. App. 
4th 959, 24 Cal. Rptr. 3d 659 (2005); American Shooting 
Sports Council, Inc. v. Attorney General, 429 Mass. 871, 882, 
711 N.E.2d 899 (1999) ("[T]he Attorney General's regulatory 
authority under [state unfair trade practices act] regarding 
defective products is not limited to marketing and disclosure 
issues as the plaintiffs contend. His authority [***178]  properly 
extends to regulating the sale of a product as unfair or 
deceptive when the product is defective in ways which a 
purchaser would not anticipate or the product is not as 
warranted, and to regulating in a manner which coordinates 
[unfair trade practices] liability with legislation declaring certain 
acts unlawful."); Opinions, N.M. Atty. Gen. No. 77-23 (July 19, 
1977) p. 149 ("There is nothing in [statute prohibiting carrying 
of firearms in liquor establishment] which makes it unlawful to 
advertise the sale of firearms in a liquor establishment, but 
since the liquor establishment cannot sell firearms, the 
advertising of the sale of firearms in the liquor establishment 
would constitute false advertising and an unfair or deceptive 
trade practice. . . . Of course, this is not intended to mean that 
the advertising of firearms as a general principle is forbidden 
in liquor establishments, but that any business establishment 
could not advertise something that it does not sell since that 
would be in violation of the statutes cited." [Citations omitted.]).

The majority's reliance on two Connecticut cases, namely, 
Ganim v. Smith & Wesson Corp., 258 Conn. 313, 780 A.2d 98 
(2001), and Salomonson v. Billistics, Inc., Superior Court, 
judicial district of New London, Docket No. CV-88-508292, 
1991 Conn. Super. LEXIS 2231 (September 27, 1991), for the 
proposition that CUTPA has been previously applied to the 
sale and marketing of firearms is similarly unavailing. [***179]  
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in the contemplation of Congress; see 15 U.S.C. § 7901 
(a) (7) (2012);  [*198]  and, thus, subject to 
preclusion [***174]  under the arms  [*199]  act.26 I 

As the majority recognizes, this court's decision in Ganim was 
limited to a conclusion that municipalities lacked standing to 
pursue claims against firearms manufacturers and sellers for 
harms arising from gun violence. Ganim v. Smith & Wesson 
Corp., 365. Indeed, the court specifically declined to address 
the substantive legal issues presented in that case, including 
whether firearms manufacturers and sellers may be held liable 
under CUTPA for "unfair and deceptive advertising" and 
"unfair and deceptive sales practices," as supported by 
allegations that the firearms manufacturers and dealers 
"marketed and sold their handguns in a manner that causes 
harm to individuals, especially young children in Bridgeport; 
marketed and sold their handguns in a manner that 
contributes to homicides, suicides and accidental deaths in 
Bridgeport; and engaged in a campaign of misrepresentation 
concerning the dangers of their handguns" and that they "sell 
excessive numbers of guns to individual buyers, knowing or 
having reason to know that some or all of those guns are not 
for personal use, and are likely to be resold illegally and used 
to commit crimes; and sell guns that fail to incorporate feasible 
safety devices that would prevent [***180]  misuse by 
unauthorized and unintended users." Id., 334-36. Accordingly, 
this court's decision in Ganim about the plaintiffs' standing in 
that case has absolutely no precedential value with respect to 
the viability of a CUTPA claim founded on the "immoral 
advertising" of firearms.

The Superior Court's decision in Salomonson is even more 
inapposite than Ganim. Salomonson, which is a report of an 
attorney trial referee rather than a decision of a judge of the 
Superior Court, does not involve crime or victims of crime, but 
instead is a routine business dispute, in which the court held 
that a gun fabricator violated CUTPA by failing to perform 
under a contract to convert three semi-automatic rifles to fully 
automatic weapons, including by obtaining necessary federal 
regulatory approvals. See Salomonson v. Billistics, Inc., supra, 
Superior Court, Docket No. CV-88-508292, 1991 Conn. Super. 
LEXIS 2231.
26 The majority speculates about what Congress would have 
intended with respect to preemption in relation to an elaborate 
hypothetical about a "terrible crime like the ones involved in 
the Sandy Hook massacre" perpetrated by a "troubled young 
man" who had watched a firearms seller's "explicit 
advertisements depicting and glorifying school shootings, and 
promot[ ing] its products in video games, such as 'School 
Shooting,' that glorify and reward such unlawful conduct." The 
majority posits that "even the most ardent sponsors of [the 
arms act] would not have wanted to bar a consumer protection 
lawsuit seeking to hold the supplier accountable for the injuries 
wrought by such unscrupulous marketing practices." The 
majority then observes "that is not this case, and yet the 
underlying legal principles are no different. Once we accept 

conclude, therefore, that the arms act preempts  [*200]  
the plaintiffs' claims of immoral advertising in violation of 
CUTPA.27 I, therefore, respectfully disagree with part V 
of the majority's opinion, and I  [**350]  would affirm the 
judgment of the trial court in its entirety.

Accordingly, I respectfully dissent.

the premise that Congress did not intend to immunize firearms 
suppliers who engage in truly unethical and irresponsible 
marketing practices promoting criminal conduct, and given that 
statutes such as CUTPA are the only means available to 
address those types of wrongs, it falls to a jury to decide 
whether the promotional schemes alleged in the present case 
rise to the level of illegal trade practices and whether fault for 
the tragedy can be laid at their feet." I do not share the 
majority's apparent optimism about the 109th Congress, which 
passed the arms act; specifically, until those who ply their 
judicial craft at One First Street tell me differently, I do not 
believe that they would have been inclined to allow the use of 
a broadly drafted statute like CUTPA to hold a firearm 
manufacturer or seller involved in such a hypothetical liable for 
anything more than thoughts and prayers. Put differently, the 
arms act would preempt recourse unless the immoral and 
repugnant practices described by the majority violated a 
statute or regulation specifically governing the manner in 
which firearms may be advertised or marketed, as opposed to 
a more broadly applicable statute like CUTPA.

27 I emphasize that my conclusion is limited to CUTPA claims 
that do not rely on firearms-specific statutes as their source of 
public policy, insofar as I conclude only that CUTPA itself is 
not a predicate statute. Put differently, I do not conclude that 
the arms act preempts all CUTPA causes of action, but only 
that the predicate exception does not save those that do not 
allege the violation of a firearms-specific regulation or statute. 
See Ileto v. Glock, Inc., supra, 565 F.3d 1133 (noting 
distinction between right of action and predicate statute for 
purposes of arms act); cf. Sturm v. Harb Development, LLC, 
298 Conn. 124, 139, 2 A.3d 859 (2010) ("[a]lthough CUTPA is 
primarily a statutory cause of action . . . it equally is 
recognized [***181]  that CUTPA claims may arise from 
underlying causes of action, such as contract violations or 
torts, provided the additional CUTPA elements are pleaded" 
[citation omitted]).

331 Conn. 53, *197; 202 A.3d 262, **349; 2019 Conn. LEXIS 66, ***179

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-73BY-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:445Y-44J0-0039-455C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:445Y-44J0-0039-455C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:445Y-44J0-0039-455C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-FJW0-003D-81YK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-FJW0-003D-81YK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX6-FJW0-003D-81YK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WBT-M2C0-TXFX-D2HS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:512T-4MF1-652G-N003-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:512T-4MF1-652G-N003-00000-00&context=1000516


Page 76 of 76

Table1 (Return to related document text)
I. PROCEDURAL HISTORY
II. ALLEGED FACTS
III. NEGLIGENT ENTRUSTMENT
IV. WRONGFUL DEATH AND CUTPA: ISSUES OF STATE LAW
 A. CUTPA Standing
 B. Statute of Limitations
  1. Procedural History
  2. Legal Principles
 C. Connecticut Product Liability Act Preemption
 D. CUTPA Personal Injury Damages
V. WRONGFUL [***24]  DEATH AND CUTPA: ISSUES OF FEDERAL LAW
 A. PLCAA Overview
 B. The Plain Language of the Statute
  1. The Predicate Exception
  2. The Statutory Framework
  3. The Statement of Findings and Purposes
  4. Absurd Result
 C. Extrinsic Evidence of Congressional Intent
  1. Canons of Statutory Construction
   a. Clear Statement Requirement
   b. Ejusdem Generis
   c. Statutory Exceptions To Be Construed Narrowly
  2. Related Legislation
  3. The Legislative History of PLCAA
VI. CONCLUSION

Table1 (Return to related document text)

End of Document

331 Conn. 53, *200; 202 A.3d 262, **350; 2019 Conn. LEXIS 66, ***181



Exhibit 10



   Caution
As of: June 1, 2021 3:00 PM Z

Metro. Enter. Corp. v. United Techs. Int'l, Corp.

United States District Court for the District of Connecticut

June 28, 2004, Decided 

NO. 3:03cv1685 (JBA) 

Reporter
2004 U.S. Dist. LEXIS 12274 *; 2004 WL 1497545

METROPOLITAN ENTERPRISE CORP., plaintiff, v. 
UNITED TECHNOLOGIES INTERNATIONAL, CORP., 
PRATT & WHITNEY LARGE COMMERCIAL ENGINES 
DIVISION, defendant.

Subsequent History: Count dismissed at Metro. Enter. 
Corp. v. United Techs. Int'l Corp., 2005 U.S. Dist. LEXIS 
43473 (D. Conn., Sept. 20, 2005)

Disposition: Defendant's motion to dismiss denied.  

Core Terms

engines, residents, jet, allegations, choice of law, 
aircrafts, headquarters, commerce, Unfair, parties, bid, 
general manager, jet engine, nexus, fiduciary duty, 
ascertainable, Practices, Airlines, progeny, reasons, 
fleet

Case Summary

Procedural Posture

Plaintiff marketer sued defendant manufacturer alleging 
(1) breach of the implied covenant of good faith and fair 
dealing inherent in the agreement; (2) violation of 
Connecticut Unfair Trade Practices Act (CUTPA), Conn. 
Gen. Stat. § 42-110a et seq.; and (3) breach of fiduciary 
duty owed by principal to agent. The manufacturer 

moved pursuant to Fed. R. Civ. P. 12(b)(6) to dismiss 
only the second and third counts.

Overview
The parties entered into a sales representation 
agreement. The marketer represented the manufacturer 
in marketing, promoting, and selling of the 
manufacturer's commercial jet engines to air carriers 
based in Taiwan. The manufacturer's primary motivation 
in hiring the marketer was to regain China Airlines' trust 
and confidence in the manufacturer and its products. 
The marketer eventually secured a lucrative contract 
with CAL but the manufacturer changed the conditions 
of the offer so drastically that the deal fell through. The 
court found that the marketer's failure to plead residency 
or injury in Connecticut did not warrant dismissal under 
Fed. R. Civ. P. 12(b)(6) with regard to its claim under 
CUTPA. The marketer pled sufficient factual nexus with 
the State of Connecticut to satisfy any nexus 
requirement remaining for a CUTPA action where 
choice of law principles direct application of Connecticut 
law. Dismissing the marketer's fiduciary duty claim at 
this stage would be premature and would contravene 
Fed. R. Civ. P. 8(a)(2)'s goal that litigation be based on 
the merits and that discovery and summary judgment be 
utilized to weed out unmeritorious claims.

Outcome
The manufacturer's motion to dismiss was denied.
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LexisNexis® Headnotes

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Civil Procedure > Dismissal > Involuntary 
Dismissals > Failure to State Claims

HN1[ ]  Motions to Dismiss, Failure to State Claim

When deciding a motion to dismiss, the court must 
accept all well-pleaded allegations as true and draw all 
reasonable inferences in favor of the pleader. A 
complaint should not be dismissed for failure to state a 
claim unless it appears beyond doubt that the plaintiff 
can prove no set of facts in support of his claim which 
would entitle him to relief. The issue is not whether a 
plaintiff will ultimately prevail but whether the claimant is 
entitled to offer evidence to support the claims. Indeed it 
may appear on the face of the pleadings that a recovery 
is very remote and unlikely but that is not the test.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Evidence > Judicial Notice > General Overview

HN2[ ]  Motions to Dismiss, Failure to State Claim

In determining the sufficiency of a plaintiff's claim for 
Fed. R. Civ. P. 12(b)(6) purposes, the court is not 
limited to the factual allegations in the complaint but 
may consider documents attached to the complaint as 
exhibits or incorporated in it by reference, matters of 
which judicial notice may be taken under Fed. R. Evid. 
201, or documents either in the plaintiffs' possession or 
of which the plaintiffs had knowledge and relied on in 
bringing suit.

Antitrust & Trade Law > Regulated 
Practices > Trade Practices & Unfair 
Competition > General Overview

HN3[ ]  Regulated Practices, Trade Practices & 

Unfair Competition

Conn. Gen. Stat. § 42-110b(a) states that no person 
shall engage in unfair methods of competition and unfair 
or deceptive acts or practices in the conduct of any 
trade or commerce.

Antitrust & Trade Law > Regulated 
Practices > Trade Practices & Unfair 
Competition > General Overview

HN4[ ]  Regulated Practices, Trade Practices & 
Unfair Competition

See Conn. Gen. Stat. § 42-110g(a) and (b).

Antitrust & Trade Law > ... > Trade Practices & 
Unfair Competition > State Regulation > Scope

Civil Procedure > ... > Class Actions > Class 
Members > Named Members

Antitrust & Trade Law > Regulated 
Practices > Trade Practices & Unfair 
Competition > General Overview

Antitrust & Trade Law > ... > Trade Practices & 
Unfair Competition > State Regulation > General 
Overview

HN5[ ]  Trade Practices & Unfair Competition, State 
Regulation

Conn. Gen. Stat. § 42-110g(a) makes no distinction 
between residents and non-residents of Connecticut but 
permits "any person" suffering ascertainable loss 
resulting from a Connecticut Unfair Trade Practices Act 
(CUTPA), Conn. Gen. Stat. § 42-110a et seq., violation 
to maintain an action in the judicial district in which the 
defendant resides or has his principal place of business 
or is doing business. Conn. Gen. Stat. § 42-110b(a) in 
turn does not require injury inside Connecticut borders 
but, via Conn. Gen. Stat. § 42110a(4), focuses on the 
locus of the offending conduct, that is, whether it occurs 
"in" Connecticut. Thus, the statutory scheme permits out 
of state residents to bring a CUTPA action against a 
defendant located in Connecticut notwithstanding the 
locus of injury. Read in conjunction with the class action 
authorizing portion of CUTPA, Conn. Gen. Stat. § 42-
110g(b), a foreign person suffering ascertainable loss 

2004 U.S. Dist. LEXIS 12274, *12274
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outside of Connecticut from unlawful conduct occurring 
inside the state may initiate an individual action in 
Connecticut, but may not bring a class action because 
such plaintiff could not be representative of class 
members with the statutorily required in-state residency 
or injury characteristics.

Antitrust & Trade Law > Regulated 
Practices > Trade Practices & Unfair 
Competition > General Overview

HN6[ ]  Regulated Practices, Trade Practices & 
Unfair Competition

With regard to the Connecticut Unfair Trade Practices 
Act (CUTPA), Conn. Gen. Stat. § 42-110a et seq., the 
limitation of potential class members in Conn. Gen. Stat. 
§ 42-110g(b) is not necessarily inconsistent with CUTPA 
being applicable only to trade or commerce in 
Connecticut. It can be read as denying class status to 
nonresidents who are injured outside of Connecticut by 
a violation taking place in Connecticut.

Civil Procedure > ... > Federal & State 
Interrelationships > Choice of Law > General 
Overview

Civil Procedure > Preliminary 
Considerations > Federal & State 
Interrelationships > General Overview

HN7[ ]  Federal & State Interrelationships, Choice 
of Law

With regard to choice of law, the court should give a 
local statute the range of application intended by the 
legislature when these intentions can be ascertained 
and can constitutionally be given effect. If the legislature 
intended that the statute should be applied to the out-of-
state facts involved, the court should so apply it unless 
constitutional considerations forbid. On the other hand, 
if the legislature intended that the statute should be 
applied only to acts taking place within the state, the 
statute should not be given a wider range of application. 
Sometimes a statute's intended range of application will 
be apparent on its face, as when it expressly applies to 
all citizens of a state including those who are living 
abroad. When the statute is silent as to its range of 
application, the intentions of the legislature on the 
subject can sometimes be ascertained by a process of 

interpretation and construction. Provided that it is 
constitutional to do so, the court will apply a local statute 
in the manner intended by the legislature even when the 
local law of another state would be applicable under 
usual choice-of-law principles.

Antitrust & Trade Law > ... > Trade Practices & 
Unfair Competition > State Regulation > Scope

Antitrust & Trade Law > Regulated 
Practices > Trade Practices & Unfair 
Competition > General Overview

HN8[ ]  Trade Practices & Unfair Competition, State 
Regulation

The Connecticut Unfair Trade Practices Act (CUTPA), 
Conn. Gen. Stat. § 42-110a et seq., does not 
necessarily require that the violation occur within the 
state, only that it be tied to a form of trade or commerce 
intimately associated with Connecticut.

Antitrust & Trade Law > Regulated 
Practices > Trade Practices & Unfair 
Competition > General Overview

Contracts Law > Types of Contracts > Lease 
Agreements > General Overview

HN9[ ]  Regulated Practices, Trade Practices & 
Unfair Competition

See Conn. Gen. Stat. § 42-110a(4).

Antitrust & Trade Law > Regulated 
Practices > Trade Practices & Unfair 
Competition > General Overview

Contracts Law > Types of Contracts > Lease 
Agreements > General Overview

HN10[ ]  Regulated Practices, Trade Practices & 
Unfair Competition

With regard to Conn. Gen. Stat. § 42-110a(4), the 
prepositional phrase "in this state" refers to the totality of 
the definition of "trade" and "commerce" (the 
advertising, the sale or rent or lease, the offering for 
sale or rent or lease, or the distribution of any services 

2004 U.S. Dist. LEXIS 12274, *12274
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and any property, tangible or intangible, real, personal 
or mixed, and any other article, commodity, or thing of 
value) and not merely to the prepositional objects 
following the first use of the preposition "of" (any 
services and any property, tangible or intangible, real, 
personal or mixed, and any other article, commodity, or 
thing of value), and focuses on the locus of the unfair or 
deceptive conduct in Connecticut.

Business & Corporate 
Law > ... > Establishment > Elements > Manifestatio
n by Principal

Governments > Fiduciaries

Business & Corporate Law > Agency 
Relationships > General Overview

Business & Corporate Law > Agency 
Relationships > Agents Distinguished > General 
Overview

Business & Corporate Law > Agency 
Relationships > Duties & Liabilities > General 
Overview

Business & Corporate Law > Agency 
Relationships > Establishment > General Overview

Business & Corporate 
Law > ... > Establishment > Elements > General 
Overview

Business & Corporate 
Law > ... > Establishment > Elements > Factors 
Inconsistent With Agency

Business & Corporate 
Law > ... > Establishment > Elements > Right to 
Control by Principal

Contracts Law > Contract Interpretation > Fiduciary 
Responsibilities

Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview

Torts > Intentional Torts > Breach of Fiduciary 
Duty > Elements

HN11[ ]  Elements, Manifestation by Principal

In Connecticut, the three part test for the existence of an 
agency relationship is: (1) a manifestation by the 
principal that the agent will act for him; (2) acceptance 
by the agent of the undertaking; and (3) an 
understanding between the parties that the principal will 
be in control of the undertaking.

Civil Procedure > Appeals > Appellate Briefs

Civil Procedure > Pleading & Practice > Motion 
Practice > Content & Form

Civil Procedure > Remedies > Damages > Special 
Damages

HN12[ ]  Appeals, Appellate Briefs

U.S. Dist. Ct., D. Conn., R. 9(g) states that a reply brief 
must be strictly confined to a discussion of matters 
raised by the responsive brief. Arguments may not be 
made for the first time in a reply brief.

Civil Procedure > ... > Summary 
Judgment > Motions for Summary 
Judgment > Notice Requirement

Torts > Procedural Matters > General Overview

Civil 
Procedure > ... > Pleadings > Complaints > Require
ments for Complaint

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation

HN13[ ]  Motions for Summary Judgment, Notice 
Requirement

Fed. R. Civ. P. 8(a)(2) provides that a complaint must 
include only a short and plain statement of the claim 
showing that the pleader is entitled to relief. Such 
statement must simply give the defendant fair notice of 
what the plaintiff's claim is and the grounds upon which 
it rests. This simplified notice pleading standard relies 
on liberal discovery rules and summary judgment 
motions to define disputed facts and issues and to 
dispose of unmeritorious claims. These requirements 
are exemplified by the Federal Rules of Civil Procedure 
Forms, which are sufficient under the rules and are 
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intended to indicate the simplicity and brevity of 
statement which the rules contemplate.

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

Governments > Fiduciaries

Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview

HN14[ ]  Defenses, Demurrers & Objections, 
Motions to Dismiss

On a motion to dismiss, strength of allegations is not the 
test.

Counsel:  [*1]  For Metropolitan Ent Corp, Plaintiff: Gail 
Sanes, Veatch Carlson Gorgan & Nelson, Los Angeles, 
CA. Jennifer Beth Rubin, Mintz, Levin, Cohn, Ferris, 
Glovsky & Popeo, New Haven, CT. Pamela M. 
Chambers, Mintz, Levin, Cohn, Ferris, Glovsky & 
Popeo, New Haven, CT. Patrick K. Huang, Veatch 
Carlson Gorgan & Nelson, Los Angeles, CA.

For United Tech Intl Inc, Pratt & Whitney Large 
Commercial Engines Div, Defendant: Steven M. 
Greenspan, Day, Berry & Howard, Hartford, CT.  

Judges: Janet Bond Arterton, U.S.D.J.  

Opinion by: Janet Bond Arterton

Opinion

RULING on DEFENDANT'S MOTION to DISMISS 
[DOC. # 31]

For the reasons set forth below, defendant United 
Technologies International Corporation's ("UTI") motion 

to

dismiss [Doc. # 31] is DENIED.

I. Factual Allegations of Plaintiff's Second Amended 
Complaint

Plaintiff Metropolitan Enterprise Corporation 
("Metropolitan") is a corporation organized and existing 
under the law of Taiwan, Republic of China, with its 
principal place of business in Taipei, Taiwan. UTI is a 
corporation organized and existing under the laws of 
Delaware, with its principal place of business in East 
Hartford, Connecticut.

On or about May 16, 2001, Metropolitan [*2]  entered 
into a written agreement with UTI, entitled Sales 
Representation Agreement ("Agreement"), under which 
UTI employed Metropolitan to represent defendant in 
marketing, promoting and selling UTI's commercial jet 
engines to air carriers based in Taiwan for a period of 
three years.

Pursuant to the terms of the Agreement, Metropolitan 
was to receive commissions at the rate of 1.8% of the 
gross sales price of each of UTI's products sold to one 
of the airlines identified in the Agreement. Such 
commissions were payable upon the consummation of 
the sale by the customer's payment for the product in 
full, except that, for sales to China Airlines ("CAL"), a 
portion of the commissions would be paid in advance 
upon the execution of a sales contract.

At the time the Agreement was entered into between 
Metropolitan and UTI, UTI had, for several years, lost its 
competitive edge with CAL to another commercial jet 
engine manufacturer, General Electric, from whom CAL 
had been purchasing its supply of commercial jet 
engines for its fleet of commercial aircrafts. UTI's 
primary motivation and purpose in hiring Metropolitan 
under the Agreement was to make use of Metropolitan's 
reputation and connections [*3]  within CAL to regain 
CAL's trust and confidence in UTI and UTI's products 
and to influence CAL to favor UTI's proposals, over 
those of other bidders, in purchasing commercial jet 
engines for CAL's new fleet of commercial aircraft, 
consisting of Boeing 747s and Airbus 330s.

For more than two years after the Agreement was 
signed, Metropolitan expended substantial effort and 
funds in reestablishing its contacts within CAL, in 
promoting trust and confidence in UTI and UTI's 
products to CAL, and in promoting UTI's reputation and 
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commercial jet engines throughout Taiwan. Metropolitan 
did so at the behest, and for the benefit, of UTI, 
expending in excess of $ 1 million in the commitment of 
its resources and out of pocket costs.

In the first quarter of 2003, Metropolitan was able to 
successfully solicit an invitation from CAL to UTI for UTI 
to sell CAL six jet engines of specified type for CAL's 
fleet of Boeing 747 aircrafts, four spare commercial jet 
engines of specified types for the Boeing 747 aircrafts, 
twelve new engines of specified type for CAL's fleet of 
Airbus 330s, and options for specified spare engines for 
the Airbus 330 aircrafts. The total commissions that 
Metropolitan was [*4]  to earn from this transaction, if 
consummated, approximated $ 15 million. In response 
to CAL's request for proposal, UTI delivered to CAL a 
proposal dated May 26, 2003, entitled 
"Engine/Propulsion System Support Term Sheet for 
China Airlines Limited," which set forth the types and 
specifications of the commercial jet engines for both 
CAL's Boeing 747 and Airbus 330 fleets for the quantity 
required by CAL, the prices for said engines, the dates 
of delivery, and the usual discounts, credits and 
concessions to CAL for its consideration. This proposal 
is alleged to have "emanated" from the State of 
Connecticut.

On or about June 18, 2003, CAL informed Metropolitan 
that CAL intended to accept UTI's proposal, that all 
internal official approvals for the acceptance of UTI's 
proposal had been secured, and that, due to 
administrative requirements and for reasons of formality, 
CAL desired that the acceptance date be further 
extended to June 30, 2003 . At the same time CAL 
released such information to Metropolitan, Metropolitan 
received further congratulatory confirmation from an 
official of the Taiwan government of CAL's forthcoming 
acceptance of UTI's proposal, and the ensuing contract 
award.  [*5]  Metropolitan relayed such information to 
UTI at its Connecticut headquarters on June 19, 2003.

The same day UTI learned from Metropolitan of the 
forthcoming contract award from CAL, UTI, from its 
Connecticut headquarters, directed its general manager 
for Taiwan to eliminate the engines for the Airbus 330 
from the proposal with knowledge that CAL would not 
accept the proposal with such a change. At the same 
time, UTI, from its Connecticut headquarters, threatened 
to discharge its general manager for Taiwan and 
Metropolitan if CAL should succeed in awarding the 
contract to UTI without the required change. Pursuant to 
this directive, UTI's general manager for Taiwan, from 
UTI's Connecticut headquarters, issued and delivered a 

letter on June 20, 2003 to CAL. The June 20 letter 
extended the deadline of CAL's acceptance to UTI's 
proposal to June 30, 2003, but subject to the material 
change of a reduction of the introductory assistance 
credit for Airbus 330 aircrafts by 11%, thereby 
increasing the purchase price for the engines of the 
Airbus 330 aircrafts by approximately $ 37.5 million. The 
June 20 letter was written with knowledge that such 
changed terms would render the transaction 
impracticable [*6]  for CAL, and that CAL would not 
accept UTI's modified proposal.

The sudden increase in purchase price for the Airbus 
330 engines in UTI's proposal rendered the transaction 
impracticable to CAL, who, despite multiple protests and 
attempts, was unable to compromise with UTI on its 
last-minute alteration to its bid. Metropolitan learned, 
through the jet engine business community, that prior to 
the date UTI altered its bid to CAL, UTI had decided for 
business reasons to leave the commercial jet engine 
market. At no time, however, did UTI communicate such 
intention to Metropolitan. Metropolitan learned in mid-
June, prior to the date UTI altered its bid, that UTI had 
lost a jet engine deal with Egypt Airlines under similar 
circumstances.

Metropolitan believes UTI deliberately changed its bid at 
the last minute to discourage CAL from proceeding with 
the transaction pursuant to UTI's secret plan to divert 
operating capital to another venture and 
correspondingly to cease manufacturing and selling 
commercial jet engines for the Airbus 330 and thereafter 
to limit, if not to cease completely, its commercial jet 
engine business. UTI's secret plan was concealed from 
Metropolitan as early as the [*7]  time UTI responded to 
CAL's request for proposal, i.e., late May 2003. 
Unbeknownst to Metropolitan, UTI's original proposal to 
CAL was a facade submitted with neither intention nor 
expectation of a successful transaction with CAL, given 
the existence of lower bids for the same items from 
General Electric, from whom CAL had purchased 
aircraft engines for years.

By reason of UTI's acts, CAL was compelled to, and did, 
award the purchase contract for the commercial jet 
engines to others, and Metropolitan was thereby 
prevented from closing the proposed or contemplated 
sale transaction for both the engines for CAL's Boeing 
747 and Airbus 330 aircrafts.

Metropolitan's Second Amended Complaint alleges 
three causes of action based on the foregoing: 1) 
breach of the implied covenant of good faith and fair 
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dealing inherent in the Agreement; 2) violation of 
Connecticut Unfair Trade Practices Act ("CUTPA"), 
Conn. Gen. Stat. §§ 42-110a et. seq.; and 3) breach of 
fiduciary duty owed by principal to agent. UTI moves 
pursuant to Fed. R. Civ. P. 12(b)(6) to dismiss only the 
second and third counts.

II. 12(b)(6) Standard

 [*8]  HN1[ ] When deciding a motion to dismiss, the 
Court must accept all well-pleaded allegations as true 
and draw all reasonable inferences in favor of the 
pleader. Hishon v. King & Spalding, 467 U.S. 69, 73, 81 
L. Ed. 2d 59, 104 S. Ct. 2229 (1984). A complaint 
should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which would 
entitle him to relief. Conley v. Gibson, 355 U.S. 41, 45-
46, 2 L. Ed. 2d 80, 78 S. Ct. 99 (1957); see also 
Scheuer v. Rhodes, 416 U.S. 232, 236, 40 L. Ed. 2d 90, 
94 S. Ct. 1683 (1974)("The issue is not whether a 
plaintiff will ultimately prevail but whether the claimant is 
entitled to offer evidence to support the claims. Indeed it 
may appear on the face of the pleadings that a recovery 
is very remote and unlikely but that is not the test."). 1

 [*9] III. Discussion

A. Count II: CUTPA Claim

UTI asserts two independent grounds for dismissal of 
Metropolitan's CUTPA claim. First, UTI claims 
Metropolitan has failed to state a claim because it both 
is not a resident of Connecticut and does not allege to 
have suffered any injury in Connecticut. UTI's argument 
is based on its statutory analysis of Conn. Gen. Stat. §§ 

1 HN2[ ] In determining the sufficiency of a plaintiff's claim for 
Rule 12(b)(6) purposes, the Court is not limited to the factual 
allegations in the complaint but may consider "documents 
attached to the complaint as exhibits or incorporated in it by 
reference, … matters of which judicial notice may be taken 
[under Fed. R. Evid. 201], or … documents either in plaintiffs' 
possession or of which plaintiffs had knowledge and relied on 
in bringing suit." Brass v. Am. Film. Techs. Inc., 987 F.2d 142, 
150 (2d Cir. 1993); see also Cortec Indus., Inc. v. Sum 
Holding L.P., 949 F.2d 42, 47-48 (2d Cir. 1991); Kramer v. 
Time Warner Inc., 937 F.2d 767, 773-74 (2d Cir. 1991). 
Accordingly, the Court may consider the Agreement attached 
to Metropolitan's Second Amended Complaint.

42-110band 42-110g and the issue is said to be a 
matter of first impression, see Mem. in Supp. [Doc. # 32] 
at 4; see also Reply [Doc. # 38] at 5. Second, UTI 
believes Metropolitan's allegation in Count II legally 
deficient because it does not allege that UTI was 
engaged in trade or commerce in the State of 
Connecticut. UTI characterizes Metropolitan's complaint 
as alleging "an offer made in Taiwan to sell jet engines 
to China Airlines in Taiwan," Def. Mem. in Supp. [Doc. # 
32] at 8, and maintains that such activity does not state 
sufficient conduct within the borders of Connecticut to 
maintain a CUTPA action.

Metropolitan first vigorously disagrees with UTI's 
stautory interpretation. Second, relying on Usgi, Inc. v. 
Michele Ltd. Partnership, 1990 U.S. Dist. LEXIS 19067, 
Civ. No. B-88-229, 1991 WL 152445, at *3-4 (D. Conn. 
Jan. 6, 1991) [*10]  (Cabranes, J.) and progeny, 
Metropolitan argues that the Connecticut choice of law 
provision contained in the Agreement as a matter of law 
permits its CUTPA claim. Third, Metropolitan points to 
the numerous allegations of Connecticut-based conduct 
contained in its second amended complaint and, by 
reference to progeny of H & D Wireless Limited P'ship v. 
Sunspot, Civil No. H-86-1026 (D. Conn. Feb. 24, 
1987)(13 Conn. L. Trib. No. 17, 22), concludes that it 
has fully satisfied any nexus pleading requirement that 
may exist where parties have already contractually 
bound themselves to Connecticut law. These arguments 
are addressed in turn.

1. CUTPA Standing: Connecticut Residency or 
Injury Required?

Conn. Gen. Stat. § 42-110b(a) HN3[ ] states that "no 
person shall engage in unfair methods of competition 
and unfair or deceptive acts or practices in the conduct 
of any trade or commerce." Conn. Gen. Stat. § 42-
110g(a)and (b) provide: 

HN4[ ] (a) Any person who suffers any 
ascertainable loss of money or property, real or 
personal, as a result of the use or employment of a 
method, act or practice prohibited [*11]  by section 
42-110b, may bring an action in the judicial district 
in which the plaintiff or defendant resides or has his 
principal place of business or is doing business, to 
recover actual damages. Proof of public interest or 
public injury shall not be required in any action 
brought under this section. The court may, in its 
discretion, award punitive damages and may 
provide such equitable relief as it deems necessary 
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or proper.
(b) Persons entitled to bring an action under 
subsection (a) of this section may, pursuant to rules 
established by the judges of the Superior Court, 
bring a class action on behalf of themselves and 
other persons similarly situated who are residents 
of this state or injured in this state to recover 
damages.

UTI's limited view of the scope of CUTPA is based on its 
reasoning that, in subsection (b), the phrase "who are 
residents of this state or injured in this state" is modified 
by the phrase "other persons similarly situated" which in 
turn refers to "persons entitled to bring an action under 
subsection (a)." UTI then reasons: 

It is illogical to propose that the legislature only 
intended for class members to be Connecticut 
residents or persons [*12]  injured in Connecticut, 
and did not intend to require the same of the party 
initiating the suit. A contrary interpretation would 
mean that an out-of-state plaintiff can represent a 
class of Connecticut residents in a class action. Our 
General Assembly could not reasonably have 
harbored such an intent. Hence, the only logical 
statutory analysis of CUTPA requires that parties 
seeking relief under CUTPA need to be either 
residents of Connecticut, or persons injured in 
Connecticut.

Mem. in Supp. [Doc. # 32] at 6. 2 The Court disagrees.

UTI's construction, although artful, conflicts with the 
plain language of Conn. Gen. Stat. § 42-110g(a), the 
statute creating a private action for CUTPA violations. 
That statute HN5[ ] makes no distinction between 
residents [*13]  and non-residents of Connecticut but 
permits "any person" suffering ascertainable loss 
resulting from a CUTPA violation to maintain an action 
in the judicial district in which the defendant resides or 
has his principal place of business or is doing business. 
Conn. Gen. Stat. § 42-110b(a) in turn does not require 
injury inside Connecticut borders but, via Conn. Gen. 
Stat. § 42-110a (4)(discussed infra), focuses on the 
locus of the offending conduct, that is, whether it occurs 
"in" Connecticut. Thus, the statutory scheme permits out 
of state residents to bring a CUTPA action against a 
defendant located in Connecticut notwithstanding the 
locus of injury. Read in conjunction with the class 

2 Both parties assured the Court at a status conference on 
May 3, 2004, that their dispute over legislative intent cannot be 
aided by reference to any published legislative history 
because their exhaustive research had disclosed nothing.

actionauthorizing portion of CUTPA, Conn. Gen. Stat. § 
42-110g(b), a foreign person suffering ascertainable 
loss outside of Connecticut from unlawful conduct 
occurring inside the state may initiate an individual 
action in Connecticut, but may not bring a class action 
because such plaintiff could not be representative of 
class members with the statutorily required in-state 
residency or injury characteristics. See also [*14]  
Robert M. Langer, John T. Morgan & David L. Belt, 
Unfair Trade Practices, § 3.7, at 95-96 (Connecticut 
Practice Series, Volume 12)(2003)("Unfair Trade 
Practices")(discussing statutory language "who are 
residents of this state or injured in this state…" and 
concluding "… HN6[ ] the limitation of potential class 
members in section 42-110g(b) is not necessarily 
inconsistent with CUTPA being applicable only to trade 
or commerce in Connecticut. It can be read as denying 
class status to nonresidents who are injured outside of 
Connecticut by a violation taking place in Connecticut."). 
Therefore, Metropolitan's failure to plead residency or 
injury in Connecticut does not warrant dismissal under 
Fed. R. Civ. P. 12(b)(6).

2. Parties' Choice of Law Agreement

Article 8 of the Agreement provides in pertinent part,
This Agreement shall be deemed to have been 
made under, and shall be governed by and 
construed in accordance with, the laws of the State 
of Connecticut, United States of America.

UTI agrees that this provision requires application of 
Connecticut law to the factual assertions supporting 
Metropolitan's CUTPA claim,  [*15]  see Reply [Doc. # 
38] at 1-2, 3 but maintains that it has no bearing on the 

3 The Court thus need not make any determination about the 
merits of Metropolitan's assertion that "Connecticut courts will 
give effect to an express choice of law provision, and in doing 
so, will not only apply Connecticut law to the parties' 
contractual claims, but also to tort claims arising out of or 
relating to the contract," Opp'n [Doc. # 33] at 3, but notes that 
the case cited for support of that proposition, Travel Services 
Network, Inc. v. Presidential Financial Corp. of Massachusetts, 
959 F. Supp. 135, 146 (D. Conn. 1997) explicitly cabined 
applicability of the principle to "broadlyworded choice-of-law 
provisions," citing the contract provision in Turtur v. Rothschild 
Registry Int'l Inc., 26 F.3d 304, 309-10 (2d Cir. 1994), which 
provided,

"this note shall be governed by, and interpreted under, 
the laws of the State of New York applicable to contracts 
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viability of Metropolitan's claim under CUTPA because 
choice of law and satisfaction of the threshold elements 
of CUTPA are separate and distinct issues. 
Metropolitan, by contrast, argues that the two inquiries 
are the same, and that UTI waived challenges to 
CUTPA's applicability when agreeing to have 
Connecticut law govern the Agreement. The case law 
on which Metropolitan relies is Usgi, Inc. v. Michele Ltd. 
P'ship, et. al., 1990 U.S. Dist. LEXIS 19067, 1991 WL 
152445 and progeny.

 [*16]  Treatise commentary identifies problems with the 
reasoning undergirding the USGI decision and its 
progeny, including Titan Sports, Inc. v. Turner 
Broadcasting Systems, Inc., 981 F. Supp. 65, 72 n.5 (D. 
Conn. 1997);Valtec International, Inc. v. Allied Signal 
Aerospace Co., 1997 U.S. Dist. LEXIS 7670, No 3: 
93CV01171, 1997 WL 288627, at *7 (D. Conn. Mar. 7, 
1997); Uniroyal Chemical Co. v. Drexel Chemical Co., 
931 F. Supp. 132, 140 (D. Conn. 1996). See Unfair 
Trade Practices, § 3.7, at 97-99. One problem is that 
those cases appear to assume that general choice of 
law principles can broaden the otherwise applicable 
range of a statute's intended scope, an assumption that 
contradicts guidance set forth in Restatement (Second) 
of Conflict of Laws § 6(1) cmt. b (1971) - a section that 
is authoritative in choice of law analysis for contracts in 
Connecticut, see Reichhold Chemicals, Inc. v. Hartford 
Accident and Indemnity Co., 243 Conn. 401, 408-14, 
703 A.2d 1132 (1997): 

b. Intended range of application of statute. A court 
will rarely find that a question of choice of law is 
explicitly covered by [*17]  statute. That is to say, a 
court will rarely be directed by statute to apply the 
local law of one state, rather than the local law of 
another state, in the decision of a particular issue. 
On the other hand, the court will constantly be 
faced with the question whether the issue before it 
falls within the intended range of application of a 
particular statute. HN7[ ] The court should give a 
local statute the range of application intended by 
the legislature when these intentions can be 

made and to be performed therein without giving effect to 
the principles of conflict of laws. The parties hereto 
consent to the exclusive jurisdiction of the courts of the 
State of New York to resolve any controversy or claim 
arising out of or relating to this contract or breach 
thereof."

Id. at 309 (emphasis in original). The critical language 
emphasized in Turtur and cited by Travel Services is not 
present in the Agreement.

ascertained and can constitutionally be given effect. 
If the legislature intended that the statute should be 
applied to the out-of-state facts involved, the court 
should so apply it unless constitutional 
considerations forbid. On the other hand, if the 
legislature intended that the statute should be 
applied only to acts taking place within the state, 
the statute should not be given a wider range of 
application. Sometimes a statute's intended range 
of application will be apparent on its face, as when 
it expressly applies to all citizens of a state 
including those who are living abroad. When the 
statute is silent as to its range of application, the 
intentions of the legislature on the subject can 
sometimes be [*18]  ascertained by a process of 
interpretation and construction. Provided that it is 
constitutional to do so, the court will apply a local 
statute in the manner intended by the legislature 
even when the local law of another state would be 
applicable under usual choice-of-law principles.

Restatement (Second) of Conflict of Laws § 6(1) cmt. b 
(1971)(emphasis added). While the Court recognizes 
that this section and its comment are most directly 
applicable to contract choice of law analysis where the 
parties have failed to make an effective choice of law, 
see id. at § 188(1), the principle may be applicable even 
where the parties have made an effective choice, 
especially if the contractual language chosen fails to 
indicate an intent to expand the scope of a state law tort 
related to or arising out of a contractual relationship but 
merely has as its purpose exclusion of application of the 
laws of other jurisdictions. In addition, USGI and 
progeny rely (directly or ultimately) on the Second 
Circuit's decision in Bailey Employment System, Inc. v. 
Hahn, 655 F.2d 473, 476 (2d Cir. 1981), a case that did 
not explicitly discuss [*19]  the geographical reach of 
CUTPA in Conn. Gen. Stat. § 42-110a(4). This latter 
observation accounts for Judge Cabranes' qualified 
language. See Usgi, Inc., 1990 U.S. Dist. LEXIS 19067, 
1991 WL 152445 at *4 ("… it appears that courts when 
confronted with this issue have applied CUTPA when 
choice of law principles indicated applicability of 
Connecticut law. See Bailey….")(emphasis added). 
However, the Court need not decide this complex issue 
today as it concludes infra that Metropolitan has pled 
sufficient factual nexus with the State of Connecticut to 
satisfy any nexus requirement remaining for a CUTPA 
action where choice of law principles direct application 
of Connecticut law.

3. Connecticut Nexus
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Metropolitan takes issue with UTI's characterization of 
the factual allegations in its second amended complaint, 
pointing to the following Connecticut-related allegations 
as showing more than a mere offer made in Taiwan to 
sell jet engines to CAL in Taiwan: the critical May 26, 
2003 UTI proposal to CAL "emanated" from 
Connecticut; Metropolitan relayed CAL's acceptance of 
UTI's bid to UTI's Connecticut headquarters; UTI 
directed from its Connecticut headquarters [*20]  its 
general manager for Taiwan to eliminate the engines for 
the Airbus 330 from the proposal after learning from 
Metropolitan of CAL's acceptance of UTI's proposal; UTI 
threatened from its Connecticut headquarters to 
discharge its general manager for Taiwan and 
Metropolitan if CAL succeeded in awarding the 
purchase contract to UTI; UTI's general manager for 
Taiwan issued from UTI's Connecticut headquarters a 
letter with a material change regarding the bid (the letter 
having been written with knowledge that the changed 
terms would preclude CAL from accepting UTI's 
modified proposal); and generally that UTI's conduct 
respecting the CAL deal, including its plan to divert 
operating capital, occurred in whole or substantially in 
Connecticut. Metropolitan argues that these allegations 
constitute "trade or commerce" under Conn. Gen. Stat. 
§ 42-110b (a) as that term is defined in Conn. Gen. Stat. 
§ 42-110a(4), pointing to cases applying the standard 
first annunciated in H & D Wireless Limited P'ship v. 
Sunspot, Civil No. H-86-1026 (D. Conn. Feb. 24, 
1987)(13 Conn. L. Trib. No. 17, 22), namely, "CUTPA 
HN8[ ] does not necessarily require that [*21]  the 
violation occur within the state, only that it be tied to a 
form of trade or commerce intimately associated with 
Connecticut." See Diesel Injection Service v. Jacobs 
Vehicle Equipment, 1999 Conn. Super. LEXIS 1475, 
No. CV 980582400S, 1998 WL 950986, at *7 (Conn. 
Super. Dec. 4, 1998); Titan Sports, 981 F. Supp. at 72; 
Richmond Fredericksburg & Potomac Railroad Corp. v. 
Aetna Casualty and Surety Co., 1996 U.S. Dist. LEXIS 
22074, No. 3: 96cv1054, 1997 WL 205783, at *2 (D. 
Conn. Apr. 11, 1997); Uniroyal Chemical, 931 F. Supp. 
at 140. Without total endorsement of the H & D Wireless 
standard, the Court agrees with Metropolitan that it has 
alleged a sufficient nexus.

Under Conn. Gen. Stat. § 42-110b(a), "trade or 
commerce" is defined as

HN9[ ] "Trade" and "commerce" means the 
advertising, the sale or rent or lease, the offering for 
sale or rent or lease, or the distribution of any 
services and any property, tangible or intangible, 
real, personal or mixed, and any other article, 

commodity, or thing of value in this state.

Conn. Gen. Stat. § 42-110a(4)(emphasis added). 
Examination of the statutory language [*22]  and 
interpretive case law reveals no reason why a 
straightforward application of the phrase "in this State" 
would exclude the conduct alleged here: a Connecticut 
seller, in connection with the sale or the offering for sale 
of its jet engines, hatching and implementing a plan 
inside the borders of Connecticut the deceptive or unfair 
effect of which is felt outside those borders. HN10[ ] 
The prepositional phrase "in this state" refers to the 
totality of the definition of "trade" and "commerce" ("the 
advertising, the sale or rent or lease, the offering for 
sale or rent or lease, or the distribution of any services 
and any property, tangible or intangible, real, personal 
or mixed, and any other article, commodity, or thing of 
value") and not merely to the prepositional objects 
following the first use of the preposition "of" ("any 
services and any property, tangible or intangible, real, 
personal or mixed, and any other article, commodity, or 
thing of value"), and focuses on the locus of the unfair or 
deceptive conduct in Connecticut. 4 See Richmond 
Fredericksburg, 1997 U.S. Dist. LEXIS 1997 WL 205783 
at *2 (although appearing to rely on H & D Wireless, 
finding sufficient nexus with Connecticut [*23]  where 
defendant Connecticut insurer was alleged to have 
refused to pay plaintiff's and others' claims for 
environmental liabilities, failed to conduct reasonable 
investigation of such liabilities, and refused to effect 
good faith settlement of such claims). 5

 [*24] B. Fiduciary Duty

Metropolitan's breach of fiduciary duty claim is based on 
the allegation that it acted as UTI's agent under the 
Agreement and that UTI, as its principal, breached its 

4 Reading "in this state" as modifying only the prepositional 
objects following the first use of the preposition "of" would lead 
to absurd results, for example, CUTPA would not reach a 
Connecticut LLC's fraudulent sale of gold mines to 
Connecticut residents because such gold mines were located 
in a foreign country or did not exist.

5 Commentators have perceived tension between the statutory 
language and the H&D Wireless test on the grounds that, 
among other things, the plain language of the statute, 
legislative history, and judicial interpretation of parallel federal 
and state statutes suggests that conduct wholly outside or 
originating outside of Connecticut does not fall within the 
scope of CUTPA. See Unfair Trade Practices, § 3.7, at 96-
105.
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fiduciary duty to Metropolitan, as agent, by failing to act 
with sufficient care to prevent harm to Metropolitan, 
including failing to disclose material facts regarding its 
intentions with respect to the Agreement, failing to 
disclose its intent not to act in good faith in the 
commercial jet engine market, and otherwise failing to 
conduct itself in accord with the fiduciary duties of trust 
and confidence inherent in Metropolitan's and UTI's 
legal relationship. See Sec. Am. Compl. [Doc. # 21] 
PP34-39. UTI asserts that Metropolitan has failed to 
state a claim for breach of fiduciary duty because the 
alleged facts, even if true, do not establish the existence 
of an agency relationship between UTI, as principal, and 
Metropolitan, as agent. Evaluating Metropolitan's claim 
under HN11[ ] the three part test for the existence of 
an agency relationship set forth in Beckenstein v. Potter 
& Carrier, Inc., 191 Conn. 120, 132-33, 464 A.2d 6 
(1983)("(1) a manifestation by the principal that [*25]  
the agent will act for him; (2) acceptance by the agent of 
the undertaking; and (3) an understanding between the 
parties that the principal will be in control of the 
undertaking")(quotation omitted), UTI references the 
Agreement's characterization of Metropolitan as an 
independent contractor, the Agreement's disavowal of 
Metropolitan as UTI's agent, and the lack of control UTI 
exercised over Metropolitan's accomplishment of its 
objectives under the Agreement. 6

 [*26]  Metropolitan argues that it has fully complied with 
the pleading requirements of Fed. R. Civ. P. 8(a)(2), to 
give notice to UTI of Metropolitan's fiduciary duty claim 
and the grounds on which it rests. Agreeing that 
Beckenstein is the standard for determining whether it 

6 In its reply brief, UTI also argues that, even if Metropolitan 
has sufficiently alleged an agency relationship with UTI, 
Connecticut law does not recognize fiduciary duties running 
from principal to agent and therefore UTI's claim must be 
dismissed. Reply [Doc. # 38] at 7-8. While Connecticut case 
law suggests that it is the agent who is the fiduciary in whom 
the principal reposes trust or confidence and who exercises 
superior skill on behalf of the principal, see e.g. Taylor v. 
Hamden Hall School, 149 Conn. 545, 552, 182 A.2d 615 
(1962); see generally Cadle Co. v. D'Addario, 268 Conn. 441, 
455-57, 844 A.2d 836 (2004), plaintiff has had no opportunity 
to respond, which is why reply briefs are required to address 
only matters raised in the opposition, see D. Conn. L. Civ. R. 
9(g)(HN12[ ] "[a] reply brief … must be strictly confined to a 
discussion of matters raised by the responsive brief …."); 
Knipe v. Skinner, 999 F.2d 708, 711 (2d Cir. 
1993)("Arguments may not be made for the first time in a reply 
brief."). Accordingly, the Court will not reach this argument at 
this time.

acted as UTI's agent, Metropolitan points to its factual 
allegations regarding the Agreement and CAL, the 
Agreement's reference to Metropolitan as representing 
UTI, and the Agreement's enumeration of services and 
obligations Metropolitan was required to perform for 
UTI, including, for example, submitting reports, assisting 
in collection of accounts receivable, and maintaining 
communications with potential purchasers, and claims 
that the labels used by contracting parties are not legally 
determinative of whether or not such parties are 
principal and agent.

Dismissing Metropolitan's fiduciary duty claim at this 
stage would be premature. Fed. R. Civ. P. 8(a)(2)

HN13[ ] provides that a complaint must include 
only a short and plain statement of the claim 
showing that the pleader is entitled to relief. Such 
statement must simply give the defendant [*27]  fair 
notice of what the plaintiff's claim is and the 
grounds upon which it rests. This simplified notice 
pleading standard relies on liberal discovery rules 
and summary judgment motions to define disputed 
facts and issues and to dispose of unmeritorious 
claims.

…

These requirements are exemplified by the Federal 
Rules of Civil Procedure Forms, which are sufficient 
under the rules and are intended to indicate the 
simplicity and brevity of statement which the rules 
contemplate. For example, Form 9 sets forth a 
complaint for negligence in which plaintiff simply 
states in relevant part: "On June 1, 1936, in a public 
highway called Boylston Street in Boston, 
Massachusetts, defendant negligently drove a 
motor vehicle against plaintiff who was then 
crossing said highway."

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 512, 513 
n.4, 152 L. Ed. 2d 1, 122 S. Ct. 992 (2002)(quotations). 
While Metropolitan's factual allegations could be 
characterized as weak especially with respect to the 
control requirement, see Beckenstein, 191 Conn. at 
134-36, 139, HN14[ ] on a motion to dismiss, strength 
of allegations is not the test. Metropolitan's allegations 
fairly give UTI notice [*28]  of its breach of fiduciary duty 
claim as arising from the relationship formed by 
execution of the Agreement, the actions of UTI generally 
said to manifest intent and control, and Metropolitan's 
acceptance of the undertaking. Given that the existence 
of an agency relationship is a highly factual inquiry, see 
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id. 134-40, and that it may be based on circumstantial 
evidence, see id. at 140, dismissal would contravene 
Fed. R. Civ. P. 8(a)(2)'s goal that litigation be based on 
the merits and that discovery and summary judgment be 
utilized to weed out unmeritorious claims. 7

 [*29] III. Conclusion

For the reasons set forth above, UTI's motion [Doc. # 
31] is DENIED.

IT IS SO ORDERED.

/s/

Janet Bond Arterton, U.S.D.J.

Dated at New Haven, Connecticut, this 28th day of 
June, 2004. 

End of Document

7 While UTI correctly notes that two cases cited by 
Metropolitan for the proposition that contractual labels do not 
as a matter of law control the determination of whether a 
principal-agent relationship exists both involve plaintiffs who 
were not parties to the contract challenging the accuracy of 
labels disclaiming agency, see Beckenstein, 191 Conn. at 
133-34; Dollar Rent a Car Sys. v. Special Olympics Int'l, Inc., 
1999 Conn. Super. LEXIS 482, No. CV 980062565S, 1999 WL 
130346, at *4 (Conn. Super. Mar. 4, 1999), and not, as here, a 
plaintiff challenging the disclaimer of the contract it signed, UTI 
cites to no case in which this distinction warranted dismissal 
without review of a fuller record. See Beckenstein, 191 Conn. 
at 137 (in the context of a full trial record giving credence to 
provisions disclaiming agency where consistent with the 
provisions in the rest of the contract).
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Reporter
486 S.W.3d 316 *; 2016 Mo. LEXIS 76 **; 2016 WL 1357209

JANET S. DELANA, INDIVIDUALLY, AND AS THE 
WIFE OF DECEDENT TEX C. DELANA, Appellant, vs. 
CED SALES, INC., D/B/A ODESSA GUN & PAWN, 
CHARLES DOLESHAL, AND DERRICK DADY, 
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Subsequent History: Rehearing overruled by Delana v. 
CED Sales, Inc., 486 S.W.3d 316, 2016 Mo. LEXIS 197 
(Mo., May 24, 2016)

Prior History:  [**1] APPEAL FROM THE CIRCUIT 
COURT OF LAFAYETTE COUNTY. Honorable Dennis 
A. Rolf, Judge.

Core Terms

negligent entrustment, preempted, firearms, seller, gun, 
negligence claim, state law, argues, trial court, 
preemption, misuse, negligence action, supplied, civil 
liability, selling, negligence per se, enter a judgment, 
federal statute, mental illness, physical harm, seek 
damages, delegated

Case Summary

Overview
HOLDINGS: [1]-The widow's daughter engaged in 
criminal or unlawful misuse of a firearm when she shot 
and killed her father because her plea of not guilty by 

reason of mental disease or defect established that she 
committed a criminal act and that she committed it 
because of a mental illness; [2]-The Protection of Lawful 
Commerce in Arms Act (PLCAA) expressly exempted all 
general negligence actions seeking damages resulting 
from the criminal or unlawful use of a firearm; [3]-
Congress expressly and unambiguously exercised its 
constitutionally delegated authority to preempt state law 
negligence actions against sellers of firearms; [4]-The 
widow did not establish that the PLCAA was 
unconstitutional; [5]-The fact that the gun sellers 
supplied the firearm to the daughter through a sale did 
not preclude the widow's negligent entrustment claim.

Outcome
Judgment affirmed in part and remanded in part.

LexisNexis® Headnotes

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > Genuine 
Disputes

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant Persuasion 
& Proof

HN1[ ]  Entitlement as Matter of Law, Genuine 
Disputes
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A summary judgment will be affirmed on appeal when 
there are no genuine issues of material fact and the 
moving party is entitled to judgment as a matter of law. 
The Missouri Supreme Court reviews the record in the 
light most favorable to the non-movant and affords that 
party the benefit of all reasonable inferences from the 
record.

Torts > Products Liability

HN2[ ]  Torts, Products Liability

The Protection of Lawful Commerce in Arms Act 
(PLCAA), 15 U.S.C.S. § 7901, et seq., provides that a 
qualified civil liability action may not be brought in any 
Federal or State court, 15 U.S.C.S. § 7902(a). All 
qualified civil liability actions shall be immediately 
dismissed by the court in which the action was brought 
or is currently pending, § 7902 (b). The PLCAA defines 
a "qualified civil liability action" as a civil action brought 
by any person against a seller of a qualified product for 
damages resulting from the criminal or unlawful misuse 
of a qualified product by the person or a third party, 15 
U.S.C.S. § 7903(5)(A). A "qualified product" includes 
firearms and ammunition, § 7903(4). Actions based on 
negligence per se, negligent entrustment, and knowing 
violations of state or federal statutes related to firearms 
are expressly excluded from definition of a "qualified 
civil liability action," § 7903(5)(A)(ii). The net result of the 
foregoing provisions is that the PLCAA expressly 
preempts all civil actions seeking damages against 
sellers resulting from the criminal or unlawful misuse of 
a firearm.

Torts > Products Liability > Defenses

HN3[ ]  Products Liability, Defenses

The Protection of Lawful Commerce in Arms Act 
preemption is based on criminal or unlawful misuse and 
not the existence of a criminal conviction.

Torts > Products Liability > Defenses

HN4[ ]  Products Liability, Defenses

The Protection of Lawful Commerce in Arms Act 
expressly preempts all general negligence actions 
seeking damages resulting from the criminal or unlawful 

use of a firearm, including those involving concurrent 
causation.

Torts > Products Liability > Defenses

HN5[ ]  Products Liability, Defenses

The general statement of the purpose of the Protection 
of Lawful Commerce in Arms Act (PLCAA) does not 
redefine the plain language of a statute. Therefore, the 
statement of purpose does not overcome the fact that 
the specific substantive provisions of the PLCAA 
expressly preempt all qualified civil liability actions 
against firearms sellers, including claims of negligence.

Civil Procedure > ... > Federal & State 
Interrelationships > Federal Common 
Law > Preemption

HN6[ ]  Federal Common Law, Preemption

Federal law can preempt state law expressly, by 
implication through field preemption, or when a state law 
conflicts with federal law. When analyzing whether a 
federal statute constitutes field preemption of state law, 
courts must respect traditional state police powers and 
decline to find preemption unless Congress' intent to 
preempt state law is clear and manifest. Conversely, 
when Congress expressly preempts state law pursuant 
to its constitutionally delegated legislative power, a 
court's sole task in determining whether the federal 
statute preempts state law is to ascertain the intent of 
Congress.

Civil Procedure > ... > Federal & State 
Interrelationships > Federal Common 
Law > Preemption

Torts > Products Liability

HN7[ ]  Federal Common Law, Preemption

The Protection of Lawful Commerce in Arms Act 
expressly and unambiguously preempts state tort law, 
subject to the enumerated exceptions. This preemption 
is accomplished pursuant to Congress's constitutional 
power to regulate interstate commerce. Because 
Congress has expressly and unambiguously exercised 
its constitutionally delegated authority to preempt state 

486 S.W.3d 316, *316; 2016 Mo. LEXIS 76, **1
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law negligence actions against sellers of firearms, there 
is no need to employ a narrow construction to avoid 
federalism issues.

Constitutional Law > Congressional Duties & 
Powers > Reserved Powers

Torts > Products Liability

HN8[ ]  Congressional Duties & Powers, Reserved 
Powers

The Tenth Amendment, U.S. Const. amend. X, provides 
that The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people. 
When a federal statute is an exercise of Congress' 
constitutionally delegated legislative authority, the 
federal statute does not violate the Tenth Amendment 
unless the statute commandeers a state's executive 
officials, or legislative processes. The Protection of 
Lawful Commerce in Arms Act (PLCAA) does not 
commandeer the executive or legislative branch of 
Missouri government. The PLCAA requires only that 
Missouri state courts, consistent with the Supremacy 
Clause, immediately dismiss any preempted action for 
civil liability. The PLCAA does not violate the Tenth 
Amendment.

Civil Procedure > ... > Federal & State 
Interrelationships > Federal Common 
Law > Preemption

Torts > Products Liability

HN9[ ]  Federal Common Law, Preemption

The Protection of Lawful Commerce of Arms Act 
(PLCAA) provides that negligent entrustment actions 
are not preempted, 15 U.S.C.S. § 7903(5)(A)(ii). The 
statute does not, however, establish a cause of action 
for negligent entrustment, 15 U.S.C.S. § 7903(5)(C). 
Therefore, a state-law claim may continue to be 
asserted, even if it is not denominated as a negligent 
entrustment claim under state law, if it falls within the 
definition of a negligent entrustment claim provided in 
the PLCAA.

Torts > Negligence > Types of Negligence 

Actions > Negligent Entrustment

Torts > Products Liability

HN10[ ]  Types of Negligence Actions, Negligent 
Entrustment

The Protection of Lawful Commerce of Arms Act defines 
non-preempted negligent entrustment actions as 
involving: the supplying of a qualified product by a seller 
for use by another person when the seller knows, or 
reasonably should know, the person to whom the 
product is supplied is likely to, and does, use the 
product in a manner involving unreasonable risk of 
physical injury to the person or others, 15 U.S.C.S. § 
7903(5)(B).

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN11[ ]  Types of Negligence Actions, Negligent 
Entrustment

Missouri law defines the tort of negligent entrustment 
with reference to the Restatement (Second) of Torts, § 
390. Section 390 of the Restatement defines "negligent 
entrustment" as follows: One who supplies directly or 
through a third person a chattel for the use of another 
whom the supplier knows or has reason to know to be 
likely because of his youth, inexperience, or otherwise, 
to use it in a manner involving unreasonable risk of 
physical harm to himself and others whom the supplier 
should expect to share in or be endangered by its use, 
is subject to liability for physical harm resulting to them. 
As section 390 establishes, negligent entrustment 
liability is not premised on the legal status of the 
transaction as a lease, sale, bailment or otherwise. 
Instead, negligent entrustment occurs when the 
defendant "supplies" a chattel to another with actual or 
constructive knowledge that, because of youth, 
inexperience or otherwise, the recipient will likely use 
the chattel in a manner that will result in an 
unreasonable risk of physical harm. Any doubt 
regarding the applicability of section 390 in the context 
of a sale is resolved by comment (a), which provides 
that negligent entrustment liability under section 390 
attaches to any supplier, including "sellers, lessor, 
donors or lenders.

Torts > Negligence > Types of Negligence 

486 S.W.3d 316, *316; 2016 Mo. LEXIS 76, **1
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Actions > Negligent Entrustment

HN12[ ]  Types of Negligence Actions, Negligent 
Entrustment

Missouri common law recognizes that the defendant's 
status as a seller does not preclude liability when the 
defendant sells a dangerous product to a purchaser with 
knowledge that  the purchaser will likely be unable to 
use the product without posing an unreasonable risk of 
physical harm to herself or others.

Torts > Negligence > Types of Negligence 
Actions > Negligent Entrustment

HN13[ ]  Types of Negligence Actions, Negligent 
Entrustment

A seller is liable for selling a dangerous item with 
knowledge that the buyer is unlikely to safely possess 
the item. Irrespective of what the claim is called, 
Missouri law authorizes claims that fit within the 
Protection of Lawful Commerce of Arms Act's definition 
of a non-preempted claim for "negligent entrustment."

Counsel: Delana was represented by Jonathan E. Lowy 
and Alla Lefkowitz of the Brady Center to Prevent Gun 
Violence in Washington, D.C.

L. Annette Griggs and David L. McCollum of McCollum " 
Griggs LLC in North Kansas City; and Jane Francis of 
the Law Office of Jane Francis LLC in Kansas City.

The pawn shop, its owner and its manager were 
represented by Derek H. Mackay and David R. 
Buchanan of Brown " James PC in Kansas City.

Patrick A. Bousquet of Brown " James PC in St. Louis; 
and Kevin L. Jamison of Kevin L. Jamison Law in 
Gladsone.

The United States of America, which intervened in the 
case, was represented by Charles M. Thomas of the 
United States attorney's office in Kansas City.

Judges: Richard B. Teitelman, Judge. All concur.

Opinion by: Richard B. Teitelman

Opinion

 [*319]  en banc

Janet Delana (Appellant) filed suit against CED Sales 
Inc. d/b/a Odessa Gun & Pawn, Charles Doleshal, Brett 
Doleshal,1 and Derrick Dady (Respondents) alleging 
claims for negligence, negligent entrustment, and 
negligence per se.2 Appellant alleged that Respondents 
negligently sold or entrusted a gun to Appellant's 
mentally ill daughter, who then used the gun to kill 
Appellant's [**2]  husband. The circuit court entered 
summary judgment in favor of Respondents. The court 
determined that Appellant's negligence claim was 
preempted by the Protection of Lawful Commerce in 
Arms Act, 15 U.S.C. section 7901, et seq., (PLCAA); 
that Appellant's negligent entrustment claim failed to 
state a claim under Missouri law; and, therefore, that 
Appellant's individual claims against Mr. Doleshal and 
Mr. Dady were moot. The judgment is reversed to the 
extent it precludes Appellant from proceeding with her 
negligent entrustment claim. The judgment is affirmed in 
all other respects, and the case is remanded.3

I. Background

Viewed in the light most favorable to Appellant as the 
non-moving party, the record indicates that on June 25, 
2012, Appellant telephoned Odessa Gun & Pawn and 
asked Mr. Dady, the store manager, to refrain from 
selling a gun to her daughter, Colby Weathers. 
Appellant told Mr. Dady that Ms. Weathers was severely 
mentally ill and should not have a gun. Appellant also 
told Mr. Dady [**3]  that Ms. Weathers had purchased a 

1 Appellant voluntarily dismissed her claim against Brett 
Doleshal.

2 Appellant voluntarily dismissed her negligence per se claim.

3 This Court has jurisdiction over the appeal because 
Appellants challenge the validity of the PLCAA. Mo. Const. art. 
V, sec. 3.

486 S.W.3d 316, *316; 2016 Mo. LEXIS 76, **1
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gun at Odessa Gun & Pawn the previous month and 
attempted to commit suicide. Appellant informed Mr. 
Dady of Ms. Weathers' full name, social security number 
and birthdate and told him that Ms. Weathers would 
likely attempt to purchase another gun after receiving 
her social security disability payment. Appellant told Mr. 
Dady, "I'm begging you. I'm begging you as a mother, if 
she comes in, please don't sell her a gun."

Two days after Appellant begged Mr. Dady to refrain 
from selling a gun to Ms. Weathers, Mr. Dady sold Ms. 
Weathers a gun and ammunition. Within an hour of the 
sale, Ms. Weathers shot and killed Tex Delana — her 
father and Appellant's husband — with the gun she had 
just purchased from Respondents.

The State charged Ms. Weathers with murder. The 
State determined that Ms. Weathers suffered from 
persistent "severe psychotic mental illness," including 
schizophrenia. The State concluded that on the day of 
the shooting, Ms. Weathers' mental illness rendered her 
"incapable of appreciating the nature, quality, or 
wrongfulness of her conduct." The circuit court accepted 
Ms. Weathers' plea of not guilty by reason of mental 
disease or defect and ordered [**4]  her committed to 
the Missouri Department of Mental Health.

 [*320]  Appellant then filed the instant wrongful death 
action alleging that Odessa Gun & Pawn was liable 
under theories of negligence, negligence per se and 
negligent entrustment. Appellant alleged that Mr. 
Doleshal was individually liable because he was a 
principal of CED Sales Inc. and controlled the 
corporation to such an extent that the corporation was 
an "alter ego" of Mr. Doleshal. Appellant also allged that 
Mr. Dady was individually liable.

Mr. Dady testified that he had "a little bit" of training 
regarding gun sales. Mr. Doleshal testified that this 
training included instructing his employees to never 
deny a sale to someone who, like Ms. Weathers, 
passed the required background check. The record also 
indicates that prior to the sale, Mr. Dady recognized Ms. 
Weathers from when she had purchased a gun the 
previous month. Mr. Dady also recalled that Ms. 
Weathers appeared "a little nervous and in a hurry." Ms. 
Weathers later testified that she had heard 
"overwhelming" voices that "inundated her, telling her 
strongly that she ... needed to kill herself." Medical 
evaluations indicated that Ms. Weathers' severe mental 
illness would [**5]  have been apparent to Mr. Dady.

Respondents moved for summary judgment on grounds 
that the PLCAA preempted Appellant's claims. Appellant 

argued that the PLCAA did not preempt her claims and, 
alternatively, that if the PLCAA does preempt her 
claims, the statute is unconstitutional. The United States 
of America intervened for the purpose of defending the 
constitutional validity of the PLCAA.

The trial court entered summary judgment for 
Respondents on the negligence and negligent 
entrustment claims. The court held that the PLCAA 
preempted Appellant's negligence claim and that the 
statute was constitutional. The court also determined 
that although the PLCAA provides an exception for 
negligent entrustment actions, Missouri law does not 
recognize a cause of action for negligent entrustment 
against sellers. This appeal followed.

II. Standard of Review

HN1[ ] A summary judgment will be affirmed on appeal 
when there are no genuine issues of material fact and 
the moving party is entitled to judgment as a matter of 
law. ITT Commercial Fin. Corp. v. Mid-Am. Marine 
Supply Corp., 854 S.W.2d 371, 380 (Mo. banc 1993). 
The Court reviews the record in the light most favorable 
to the non-movant and affords that party the benefit of 
all reasonable inferences from the record. Id. at 376. 
Appellant's argument that [**6]  the PLCAA is 
unconstitutional raises legal issues subject to de novo 
review. Labrayere v. Bohr Farms, LLC, 458 S.W.3d 319, 
327(Mo. banc 2015).

III. The PLCAA Preempts Appellant's Negligence Claim

Appellant asserts that the trial court erred by entering 
judgment for Respondents on grounds that the PLCAA 
preempts state law negligence actions against firearms 
sellers. Appellant's negligence claim is preempted by 
the PLCAA. The trial court did not err by entering 
judgment in favor of Respondents on Appellant's 
negligence claim.

HN2[ ] The PLCAA provides that "[a] qualified civil 
liability action may not be brought in any Federal or 
State court." 15 U.S.C. section 7902(a). All qualified civil 
liability actions "shall be immediately dismissed by the 
court in which the action was brought or is currently 
pending." 15 U.S.C. section 7902 (b). The PLCAA 
defines a "qualified civil liability action" as "a civil action 
... brought by any person  [*321]  against a ... seller of a 
qualified product ... for damages ... resulting from the 
criminal or unlawful misuse of a qualified product by the 
person or a third party." 15 U.S.C. section 7903(5)(A). A 
"qualified product" includes firearms and ammunition. 15 
U.S.C. section 7903(4). Actions based on negligence 

486 S.W.3d 316, *319; 2016 Mo. LEXIS 76, **3
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per se, negligent entrustment, and knowing violations of 
state or federal statutes related to firearms are 
expressly excluded [**7]  from definition of a "qualified 
civil liability action." 15 U.S.C. section 7903(5)(A)(ii).4 
The net result of the foregoing provisions is that the 
PLCAA expressly preempts all civil actions seeking 
damages against sellers resulting from the criminal or 
unlawful misuse of a firearm. Noble v. Shawnee Gun 
Shop, Inc., 409 S.W.3d 476, 479 (Mo. App. 2013).

Appellant's negligence claim is based on her allegation 
that Respondents had a "heightened duty of care" with 
respect to the sale of "lethal instrumentalities." Appellant 
alleged that the "[b]reach of this duty is negligence" and 
that Mr. Delana's death resulted from Respondents' 
negligence. Appellant's negligence claim, there, is a 
"qualified civil liability action" subject to immediate 
dismissal pursuant to section 7902(b) of the PLCAA. 
The specific exceptions for negligent entrustment and 
negligence per se confirm that the PLCAA preempts 
common law state tort actions, like Appellant's 
negligence claim, that do not [**8]  fall within a statutory 
exception. Estate of Kim ex rel. Alexander v. Coxe, 295 
P.3d 380, 386 (Alaska 2013) ("reading a general 
negligence exception into the statute would make the 
negligence per se and negligent entrustment exceptions 
a surplusage"); Phillips v. Lucky Gunner, LLC, 84 F. 
Supp. 3d 1216, 1226 (D. Colo. 2015); Jefferies v. 
District of Columbia, 916 F. Supp. 2d 42, 47 (D.D.C. 
2013) (the PLCAA "unequivocally" bars ordinary 
negligence claims); Ileto v. Glock, Inc., 565 F.3d 1126, 
1135 (9th Cir. 2009) (the PLCAA preempts "general tort 
theories of liability" including "classic negligence" 
claims.).

Appellant argues that her negligence action is not 
preempted because she is not seeking the recovery of 
damages "resulting from the criminal or unlawful 
misuse" of a firearm because Ms. Weathers was found 
not guilty by reason of mental disease or defect. This 
argument fails because HN3[ ] PLCAA preemption is 
based on "criminal or unlawful misuse" and not the 
existence of a criminal conviction. See Adames v. 
Sheahan, 233 Ill. 2d 276, 909 N.E.2d 742, 330 Ill. Dec. 

4 The PLCAA also provides exceptions for actions: (1) in which 
the transferor was convicted under the Gun Control Act or a 
comparable law; (2) in which a manufacturer or seller violated 
a law; (3) for breach of contract of warranty; (4) for product 
liability; and (5) commenced by the Attorney General under 
the Firearms Chapter of the United States Code. 15 U.S.C. 
sections 7903(5)(A)(i, iii-vi).

720 (Ill. 2009) (PLCAA preemption applied when there 
was no criminal conviction because the shooter was a 
juvenile). Ms. Weathers engaged in criminal or unlawful 
misuse of a firearm when she shot and killed her father 
because her plea of not guilty by reason of mental 
disease or defect "establishes that [she] committed a 
criminal act and that [she] committed the act because of 
mental illness." Greeno v. State, 59 S.W.3d 500, 504 
(Mo. banc 2001).

Appellant also argues that her negligence action is not 
preempted because her negligence [**9]  action does 
not seek damages resulting from the misuse of a firearm 
by Ms. Weathers but, instead, seeks damages resulting 
from Respondents' negligent sale of a gun to Ms. 
Weathers. While Appellant's negligence claim seeks 
damages for Respondent's negligent sale,  [*322]  it is 
also true that Appellant's claim is premised on damages 
that resulted from Ms. Weathers' criminal or unlawful 
misuse of the firearm supplied to her by Respondents. 
HN4[ ] The PLCAA expressly preempts all general 
negligence actions seeking damages resulting from the 
criminal or unlawful use of a firearm, including those 
involving "concurrent causation." Coxe, 295 P.3d at 387.

Appellant next argues that congressional debates and 
the stated purposes of the PLCAA demonstrate that the 
PLCAA does not preempt negligence actions against 
firearms sellers. For instance, Congress provided that 
the PLCAA was motivated by "[t]he possibility of 
imposing liability on an entire industry for harm that is 
solely caused by others is an abuse of the legal 
system," 15 U.S.C. section 7901(a)(6), and that the 
statute's purpose is to prohibit "causes of action against 
... dealers ... of firearms ... for the harm solely caused by 
the criminal or unlawful misuse of firearm products ... by 
others when the [**10]  product functioned as designed 
and intended." 15 U.S.C. section 7901(b)(1). Appellant 
also notes that a prior version of the PLCAA that failed 
to pass the Senate did not state that the purpose of the 
statute was to prevent harm caused "solely" by criminal 
or unlawful misuse of firearms by third parties. Appellant 
asserts that the eventual inclusion of this language 
proves that the PLCAA does not preempt negligence 
claims against firearms sellers.

HN5[ ] The general statement of the purpose of the 
PLCAA does not redefine the plain language of a 
statute. H.J. Inc. v. Nw. Bell Tel. Co., 492 U.S. 229, 245, 
109 S. Ct. 2893, 106 L. Ed. 2d 195 (1989) (Congress' 
expressed purpose does not alter plain statutory 
language); see also 2A Sutherland, Statutes and 
Statutory Construction section 47.04, at 146 (5th 
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ed.1992, Norman Singer ed.) ("The preamble cannot 
control the enacting part of the statute in cases where 
the enacting part is expressed in clear, unambiguous 
terms."). Therefore, the statement of purpose does not 
overcome the fact that the specific substantive 
provisions of the PLCAA expressly preempt all qualified 
civil liability actions against firearms sellers, including 
claims of negligence. Coxe, 295 P.3d at 387 (reliance 
on congressional statement of purpose would "elevate 
the PLCAA's preamble over the substantive portion's 
clear language."). [**11]  Appellant's reliance on 
congressional debates fails for the same reason. Id.

Finally, Appellant argues that this Court must narrowly 
construe the PLCAA to avoid federalism issues that 
accompany the federal preemption of Appellant's state 
law negligence action. This argument is also without 
merit.

HN6[ ] Federal law can preempt state law expressly, 
by implication through "field preemption," or when a 
state law conflicts with federal law. Arizona v. United 
States, 567 U.S. 387, 132 S. Ct. 2492, 2500, 183 L. Ed. 
2d 351 (2012). When analyzing whether a federal 
statute constitutes field preemption of state law, courts 
must respect traditional state police powers and decline 
to find preemption unless Congress' intent to preempt 
state law is "clear and manifest." Id. at 2501. 
Conversely, when Congress expressly preempts state 
law pursuant to its constitutionally delegated legislative 
power, a court's "sole task" in determining whether the 
federal statute preempts state law is "to ascertain the 
intent of Congress." California Fed. Sav. & Loan Ass'n 
v. Guerra, 479 U.S. 272, 280, 107 S. Ct. 683, 93 L. Ed. 
2d 613, (1987) (citations omitted).

Appellant argues that Gregory v. Ashcroft, 501 U.S. 
452, 111 S. Ct. 2395, 115 L. Ed. 2d 410 (1991), and 
Bond v. United  [*323]  States, 134 S. Ct. 2077, 189 L. 
Ed. 2d 1 (2014), require this Court to narrowly construe 
the PLCAA to avoid federalism issues. Gregory and 
Bond involved implied preemption. In both cases, the 
Court held that expansive statutory definitions should be 
narrowly construed to avoid excessive [**12]  federal 
intrusion into traditional issues of state concern. 
Gregory, 501 U.S. at 460; Bond, 134 S. Ct at 2088, 
2091-92.5 Gregory and Bond are not applicable to this 

5 In Gregory, the issue was whether the definition of 
"employee" in the Age Discrimination in Employment Act of 
1967, 29 U.S.C. sections 621-634, preempted the mandatory 
retirement age for state judges required by article V, section 

case because HN7[ ] the PLCAA expressly and 
unambiguously preempts state tort law, subject to the 
enumerated exceptions. This preemption is 
accomplished pursuant to Congress's constitutional 
power to regulate interstate commerce. See 15 U.S.C. 
section 7901(b)(4) ("The purpose[ ] of this chapter ... 
[includes the prevention] of such lawsuits to impose 
unreasonable burdens on interstate and foreign 
commerce"); United States v. Lopez, 514 U.S. 549, 561-
62, 115 S. Ct. 1624, 131 L. Ed. 2d 626 (1995) (the 
Commerce Clause authorizes congressional regulation 
of firearms possession); Ileto, 565 F.3d at 1140-41 ("We 
have no trouble concluding that Congress rationally 
could find that, by insulating the firearms industry from a 
specified set of lawsuits, interstate and foreign 
commerce of firearms would be affected."). Because 
Congress has expressly and unambiguously exercised 
its constitutionally delegated authority to preempt state 
law negligence actions against sellers of firearms, there 
is no need to employ a narrow construction to avoid 
federalism issues. Coxe, 295 P.3d at 387.

IV. The PLCAA is Constitutional

Appellant argues that if the PLCAA preempts her 
negligence claim, the statute is unconstitutional. 
Appellant first argues that the PLCAA violates the Tenth 
Amendment by "dictating to Missouri how it must 
delegate its lawmaking function among its governmental 
branches." Specifically, Appellant argues that the 
PLCAA denies Missouri's judiciary the power to 
recognize and adjudicate otherwise valid common law 
claims while allowing the Missouri General Assembly to 
enact laws regulating the sale and marketing of firearms 
to serve as a predicate for a valid action for damages. 
This argument is without merit.

HN8[ ] The Tenth Amendment provides that "The 
powers not delegated to the United States by the 
Constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people." 
When a federal statute is an exercise of Congress' 
constitutionally delegated legislative authority, the 
federal statute does not violate the Tenth Amendment 
unless the statute commandeers a state's executive 
officials, Printz v. United States, 521 U.S. 898, 933, 117 
S. Ct. 2365, 138 L. Ed. 2d 914 (1997), or legislative 

26 of the Missouri Constitution. 501 U.S. at 455 [**13] . In 
Bond, the issue was whether the definition of "chemical 
weapons" in a statute implementing an international 
convention prohibiting chemical weapons applied to a "purely 
local crime" involving the defendant's attempt to poison her 
husband's paramour. 134 S. Ct. at 2083.
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processes, New York v. United States, 505 U.S. 144, 
161-66, 112 S. Ct. 2408, 120 L. Ed. 2d 120, (1992). See 
City of New York v. Beretta U.S.A Corp., 524 F.3d 384, 
396-97 (2d. Cir. 2008). The PLCAA does not 
commandeer the executive or legislative branch of 
Missouri government. The PLCAA requires only that 
Missouri state courts, consistent [**14]  with the 
Supremacy Clause,  [*324]  immediately dismiss any 
preempted action for civil liability. The PLCAA does not 
violate the Tenth Amendment. Coxe, 295 P.3d at 388-
89; Beretta, 524 F.3d at 397; Adames v. Sheahan, 233 
Ill. 2d 276, 909 N.E.2d 742, 764-65, 330 Ill. Dec. 720 (Ill. 
2009).

Appellant also argues that the PLCAA violates the Due 
Process Clause of the Fifth Amendment of the United 
States Constitution by depriving her of a cause of action 
without a substitute remedy. In this case, the PLCAA 
limits Appellant's remedies but does not eliminate a 
remedy because, as this Court holds below, the statute 
does not preempt Appellant's state law negligent 
entrustment action. The PLCAA does not violate 
Appellant's federal due process rights. See Coxe, 295 
P.3d at 390; Ileto, 565 F.3d at 1143-44.

Appellant's negligence claim is preempted by the 
PLCAA, and she has not established that the PLCAA is 
unconstitutional. The trial court did not err by entering 
judgment for Respondents on Appellant's negligence 
claim.

V. Appellant's Negligent Entrustment Action is not 
Preempted by the PLCAA

The preemption of Appellant's negligence action leaves 
open the issue of whether Appellant has a viable claim 
for negligent entrustment. HN9[ ] The PLCAA provides 
that negligent entrustment actions are not preempted, 
15 U.S.C. section 7903(5)(A)(ii). The statute does not, 
however, establish a cause of action for negligent 
entrustment. 15 U.S.C. section 7903(5)(C). Therefore, 
"a state-law claim may continue to be asserted, even if it 
is not denominated as a 'negligent entrustment' [**15]  
claim under state law, if it falls within the definition of a 
'negligent entrustment' claim provided in" the PLCAA. 
Noble, 409 S.W.3d at 480.

HN10[ ] The PLCAA defines non-preempted negligent 
entrustment actions as involving:

the supplying of a qualified product by a seller for 
use by another person when the seller knows, or 
reasonably should know, the person to whom the 
product is supplied is likely to, and does, use the 
product in a manner involving unreasonable risk of 

physical injury to the person or others.

15 U.S.C. section 7903(5)(B). Appellant's negligent 
entrustment claim fits within the statutory definition. 
Appellant alleges that Respondents sold a gun to Ms. 
Weathers with knowledge that she would likely use the 
gun in a manner that would pose an unreasonable risk 
of physical harm to herself or others. The trial court 
concluded that Respondents were entitled to judgment 
because, even if Appellant's claim is not preempted by 
the PLCAA, Missouri law does not recognize a cause of 
action for negligent entrustment against a seller.

HN11[ ] Missouri law defines the tort of negligent 
entrustment with reference to section 390 of the 
Restatement (Second) of Torts. Evans v. Allen Auto 
Rental & Truck Leasing Co., 555 S.W.2d 325, 326 (Mo. 
banc 1977); see also Fowler v. Park Corp., 673 S.W.2d 
749, 753 (Mo. banc 1984) (holding that a negligent 
entrustment instruction was proper, in part, because it 
was consistent with the Restatement); Trow v. Worley 
40 S.W.3d 417, 424 (Mo. App. 2001) (citing [**16]  
Evans and the Restatement to define the elements of 
negligent entrustment); LeCave v. Hardy, 73 S.W.3d 
637, 640 (Mo. App. 2002) (same); Hays v. Royer, 384 
S.W.3d 330, 335-36 (Mo. App. 2012) (applying the 
Restatement to affirm a judgment permitting recovery 
for negligent entrustment). Section 390 of the 
Restatement defines "negligent entrustment" as follows:

 [*325]  One who supplies directly or through a third 
person a chattel for the use of another whom the 
supplier knows or has reason to know to be likely 
because of his youth, inexperience, or otherwise, to 
use it in a manner involving unreasonable risk of 
physical harm to himself and others whom the 
supplier should expect to share in or be 
endangered by its use, is subject to liability for 
physical harm resulting to them.

As section 390 establishes, negligent entrustment 
liability is not premised on the legal status of the 
transaction as a lease, sale, bailment or otherwise. 
Instead, negligent entrustment occurs when the 
defendant "supplies" a chattel to another with actual or 
constructive knowledge that, "because of youth, 
inexperience or otherwise," the recipient will likely use 
the chattel in a manner that will result in an 
unreasonable risk of physical harm. Any doubt 
regarding the applicability of section 390 in the context 
of a sale is resolved by comment (a), which provides 
that negligent [**17]  entrustment liability under section 
390 attaches to any supplier, including "sellers, lessor, 

486 S.W.3d 316, *323; 2016 Mo. LEXIS 76, **13
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donors or lenders ...." (Emphasis added).

Like the Restatement, HN12[ ] Missouri common law 
recognizes that the defendant's status as a seller does 
not preclude liability when the defendant sells a 
dangerous product to a purchaser with knowledge that 
that the purchaser will likely be unable to use the 
product without posing an unreasonable risk of physical 
harm to herself or others. For instance, in Bosserman v. 
Smith, 205 Mo. App. 657, 226 S.W. 608, 609 (Mo. App. 
1920), the court held that the defendant was liable for 
selling dangerous fireworks to two young children 
because the defendant "knew, or should have known" of 
the danger in selling the fireworks to the children. Id. 
Likewise, in Tharp v. Monsees, 327 S.W.2d 889, 891 
(Mo. banc 1959), this Court accepted the proposition 
that the owner of a gas station who sold gasoline to a 
child could be liable for negligence, although the court 
held the evidence in that particular case did not support 
a finding of negligence because the defendant had no 
reason to know that the boy "would make any 
dangerous or improper use of the small quantity of 
gasoline sold. . . ." Id. at 898. The fact that Bosserman 
and Tharp were analyzed in terms of "negligence" rather 
than "negligent entrustment" is not dispositive [**18]  
because both cases recognized that a seller was 
exposed to liability for selling a potentially dangerous 
product to individuals with actual or constructive 
knowledge that the purchaser's would likely be unable to 
utilize the product safely. The standard of liability 
explained in Bosserman and Tharp is consistent with 
the Restatement's definition "negligent entrustment" and 
with the PLCAA's definition of a non-preempted 
negligent entrustment claim. Although the Restatement 
premises negligent entrustment liability on the act of 
supplying an individual with a chattel, Noble v. Shawnee 
Gun Shop, Inc., 409 S.W.3d at 481, held that an action 
against a business that sold firearms accessories to a 
murderer was preempted by the PLCAA because 
Missouri law does not recognize negligent entrustment 
liability in the context of a sale. Noble did not cite the 
definition of "negligent entrustment" as set forth in the 
Restatement. Instead, Noble relied on Sansonetti v. City 
of St. Joseph, 976 S.W.2d 572 (Mo. App. 1998), and 
Fluker v. Lynch, 938 S.W.2d 659 (Mo. App. 1997), to 
conclude that Missouri law does not permit a negligent 
entrustment action against a seller. Neither case is 
persuasive.

In Sansonetti, the court held that the plaintiff could not 
maintain a negligent entrustment action against the 
seller of an  [*326]  automobile because the seller 
"permanently relinquished [**19]  the car" to the driver 

so there "was no entrustment [and] he was not liable 
under a negligent entrustment theory as a matter of law 
...." 976 S.W.2d at 578-79. To reach this conclusion, 
Sansonetti relied entirely on Fluker. Id. In Fluker, the 
court concluded, with no citation to authority, that a 
negligent entrustment action cannot be maintained 
against a seller of a vehicle because:

From the standpoint of both parties, the car had 
been permanently relinquished to Lynch. Thus, we 
conclude that this case is not a negligent 
entrustment case. If anything, it is a claim of 
"negligent sale" of a vehicle. No such theory has 
been pleaded; and, although plaintiffs hint at such 
an idea in their brief, plaintiffs provide us with no 
authority for such a theory.

938 S.W.2d at 662.

Noble, Sansonetti and Fluker are inconsistent with this 
Court's definition of "negligent entrustment" according 
the Restatement and with Missouri precedent holding 
that HN13[ ] a seller is liable for selling a dangerous 
item with knowledge that the buyer is unlikely to safely 
possess the item. Irrespective of what the claim is 
called, Missouri law authorizes claims that fit within the 
PLCAA's definition of a non-preempted claim for 
"negligent entrustment." Appellant [**20]  alleges that 
Respondents supplied a firearm and ammunition to Ms. 
Weathers with knowledge that Ms. Weathers' 
possession of a firearm posed an unreasonable risk of 
harm to herself and others due to her severe, ongoing 
mental illness. The fact that Respondents supplied the 
firearm to Ms. Weathers through a sale does not 
preclude Appellant's negligent entrustment claim.6

6 This conclusion is consistent with the weight of authority from 
other jurisdictions. See, e.g., Coxe, 295 P.3d at 394-95 (state 
law permits negligent entrustment claim against a firearms 
seller); Rains v. Bend of the River, 124 S.W.3d 580, 596-97 
(Tenn. Ct. App. 2003) ("Tennessee law can accommodate a 
claim for negligent entrustment of handgun ammunition"); 
Morin v. Moore, 309 F.3d 316, 324 (5th Cir. 2002) (Texas law 
would recognize a negligent entrustment action against a 
defendant who permitted a "psychologically unstable" person 
to have an assault rifle); Ireland v. Jefferson Cnty. Sheriff's 
Dep't, 193 F. Supp. 2d 1201, 1229 (D. Colo. 2002) (Colorado 
law permits a negligent entrustment action against the seller of 
a firearm because "the theory of negligent entrustment as set 
out in Restatement (Second) of Torts § 390 applies to anyone 
who supplies a chattel for the use of another, including 
sellers."); Hamilton v. Beretta U.S.A. Corp., 96 N.Y.2d 222, 
750 N.E.2d 1055, 1064, 727 N.Y.S.2d 7 (N.Y. 2001) (negligent 
entrustment is based on the supplier's knowledge and "[g]un 

486 S.W.3d 316, *325; 2016 Mo. LEXIS 76, **17
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The trial court erred in granting judgment in favor of 
Respondents on Appellant's claim for negligent 
entrustment. This claim is not preempted by the PLCAA 
and is recognized by Missouri law.

VI. Individual Liability

Appellant argues that the trial court erred in entering 
judgment in favor of Mr. Dady and Mr. Doleshal on 
Appellant's  [*327]  claim that both men were 
individually liable based on a corporate veil piercing 
theory. The trial court entered judgment for Mr. Dady 
and Mr. Doleshal on grounds that Appellant's claim was 
moot because her negligence and negligent entrustment 
claims were not viable. Appellant's negligent 
entrustment claim is viable. Therefore, the trial court 
erred in granting judgment on Appellant's individual 
claims for negligent entrustment on grounds that those 
claims [**22]  are moot.

VII. Conclusion

The judgment is reversed to the extent that it precludes 
Appellant from proceeding with her negligent 
entrustment claims. The judgment is affirmed in all other 
respects, and the case is remanded.

Richard B. Teitelman, Judge

All concur.

End of Document

sales have subjected suppliers to liability under this theory."); 
Kitchen v. K-Mart Corp., 697 So. 2d 1200, 1202-08 (Fla. 1997) 
("We hold that an action for negligent entrustment [**21]  as 
defined under section 390 of the Restatement is consistent 
with Florida public policy in protecting its citizens from the 
obvious danger of the placement of a firearm in the hands of 
an intoxicated person"); Knight v. Wal-Mart Stores, Inc., 889 F. 
Supp. 1532, 1539 (S.D. Ga. 1995) (Georgia law follows the 
Restatement and authorizes negligent entrustment liability for 
selling a firearm to a mentally ill individual); First Trust Co. of 
North Dakota v. Scheels Hardware & Sports Shop, Inc., 429 
N.W.2d 5, 8 (N.D. 1988) (applying Restatement section 390 to 
hold that a gun dealer could be liable for negligent 
entrustment); Bernethy v. Walt Failor's, Inc., 97 Wn.2d 929, 
653 P.2d 280, 283 (Wash. 1982) (same).

486 S.W.3d 316, *326; 2016 Mo. LEXIS 76, **20
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 City of Cincinnati v. Beretta U.S.A. Corp., 2000 Ohio 
App. LEXIS 3601, Prod. Liab. Rep. (CCH) P 15880 
(Ohio Ct.  App., Hamilton County 2000).

Disposition: Judgment reversed and cause remanded.  

Core Terms

manufacturers, remoteness, firearms, gun, handguns, 
damages, public nuisance, injuries, nuisance, harms, 
product liability, costs, court of appeals, allegations, 
unauthorized, misconduct, courts, marketing, municipal, 
expenses, Commerce, motion to dismiss, cause of 
action, defendants', common-law, derivative, users, third 
party, public-nuisance, distributing

Case Summary

Procedural Posture
In an action for injunctive and monetary relief, appellant 
city challenged the judgment of the Court of Appeals of 
Hamilton County (Ohio) that affirmed a trial court 
decision granting a motion to dismiss by appellees, 15 
handgun manufacturers, three trade associations, and 
one handgun distributor (gun distributors). The action 
sought to hold them responsible under nuisance, 
negligence, and product liability theories of recovery.

Overview
The gist of the city's complaint was that the distributors 
manufactured, marketed, and distributed their firearms 
in ways that ensure the widespread accessibility of the 
firearms to prohibited users, including children and 
criminals. Thus, the complaint asserted, due to the 
distributors' intentional and negligent conduct and their 
failure to make guns safer, appellees had fostered the 
criminal misuse of firearms, helped sustain the illegal 
firearms market in Cincinnati, and created a public 
nuisance. In its complaint, the city sought both injunctive 
relief and monetary damages, including reimbursement 
for expenses such as increased police, emergency, 
health, and corrections costs. On appeal, the city 
contended that it stated viable causes of action for 
public nuisance, negligence, and product liability. The 
appellate court found that just as individuals who fire 
guns are held accountable for the injuries sustained, the 
distributors could be held liable for creating the alleged 
nuisance, and the complaint clearly alleged both 
intentional and negligent misconduct on the distributors' 
part.
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Outcome
The judgment was reversed and remanded.

LexisNexis® Headnotes

Civil Procedure > Dismissal > Involuntary 
Dismissals > Failure to State Claims

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

Civil Procedure > Appeals > Standards of 
Review > General Overview

HN1[ ]  Involuntary Dismissals, Failure to State 
Claims

In determining whether the motions were properly 
granted, appellate courts must decide whether the 
complaint states a cause of action under Ohio law. The 
standard for determining whether to grant a Ohio R. Civ. 
P. 12(B)(6) motion is straightforward. In order for a 
complaint to be dismissed under Ohio R. Civ. P. 
12(B)(6) for failure to state a claim, it must appear 
beyond doubt from the complaint that the plaintiff can 
prove no set of facts entitling him to relief. Furthermore, 
in construing a complaint upon a motion to dismiss for 
failure to state a claim, appellate courts must presume 
that all factual allegations of the complaint are true, and 
make all reasonable inferences in favor of the non-
moving party.

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

HN2[ ]  Defenses, Demurrers & Objections, 
Motions to Dismiss

As long as there is a set of facts, consistent with a 
plaintiff's complaint, which would allow the plaintiff to 
recover, a court may not grant a defendant's motion to 
dismiss.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Private Nuisances

Torts > Intentional Torts > Prima Facie 
Tort > General Overview

Real Property Law > Torts > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

HN3[ ]  Types of Nuisances, Private Nuisances

A "public nuisance" is an unreasonable interference with 
a right common to the general public. "Unreasonable 
interference" includes those acts that significantly 
interfere with public health, safety, peace, comfort, or 
convenience, conduct that is contrary to a statute, 
ordinance, or regulation, or conduct that is of a 
continuing nature or one which has produced a 
permanent or long-lasting effect upon the public right, 
an effect of which the actor is aware or should be 
aware. There need not be injury to real property in order 
for there to be a public nuisance. Unlike a private 
nuisance, a public nuisance does not necessarily 
involve interference with use and enjoyment of land.

Real Property Law > Torts > Construction Defects

Torts > Intentional Torts > Prima Facie 
Tort > General Overview

Real Property Law > Torts > General Overview

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

HN4[ ]  Torts, Construction Defects

Although the Ohio Supreme Court has often applied 
public nuisance law to actions connected to real 
property or to statutory or regulatory violations involving 
public health or safety, that court has never held that 
public nuisance law was strictly limited to these types of 
actions.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances
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Torts > Intentional Torts > Prima Facie 
Tort > General Overview

HN5[ ]  Types of Nuisances, Public Nuisances

A public-nuisance action can be maintained for injuries 
caused by a product if the facts establish that the 
design, manufacturing, marketing, or sale of the product 
unreasonably interferes with a right common to the 
general public.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Nuisances Per Se

Torts > Negligence > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

Real Property Law > ... > Nuisance > Types of 
Nuisances > General Overview

Torts > Intentional Torts > Prima Facie 
Tort > General Overview

HN6[ ]  Types of Nuisances, Nuisances Per Se

A nuisance can be classified as an absolute nuisance 
(nuisance per se) or as a qualified nuisance. With an 
absolute nuisance, the wrongful act is either intentional 
or unlawful and strict liability attaches notwithstanding 
the absence of fault because of the hazards involved, 
whereas a qualified nuisance involves a lawful act so 
negligently or carelessly done as to create a potential 
and unreasonable risk of harm, which in due course 
results in injury to another. A qualified nuisance hinges 
upon proof of negligence.

Governments > Local Governments > Claims By & 
Against

Torts > Negligence > Elements

Torts > Negligence > General Overview

HN7[ ]  Local Governments, Claims By & Against

In order to maintain a negligence action, a plaintiff must 
show the existence of a duty, a breach of that duty, and 
that the breach of that duty proximately caused the 
plaintiff's injury.

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation

HN8[ ]  Pleadings, Rule Application & 
Interpretation

Since Ohio is a notice-pleading state, Ohio law does not 
ordinarily require a plaintiff to plead operative facts with 
particularity. Under the Ohio Rules of Civil Procedure, a 
complaint need only contain a short and plain statement 
of the claim showing that the party is entitled to relief. 
Ohio R. Civ. P. 8(A)(1). Consequently, as long as there 
is a set of facts, consistent with the plaintiff's complaint, 
which would allow the plaintiff to recover, the court may 
not grant a defendant's motion to dismiss.

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation

HN9[ ]  Pleadings, Rule Application & 
Interpretation

Only in a few circumscribed types of cases, such as a 
workplace intentional tort or a negligent-hiring claim 
against a religious institution, do courts require that a 
plaintiff plead operative facts with particularity.

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation

Torts > Products Liability > Theories of 
Liability > Negligence

HN10[ ]  Pleadings, Rule Application & 
Interpretation

Under the Product Liability Act, Ohio Rev. Code Ann. § 
2307.71 et seq., a claimant (including a governmental 
entity) cannot recover economic damages alone. 
Instead, in order to fall within the purview of the act, and 
to be considered a "product liability claim" under Ohio 
Rev. Code Ann. § 2307.71(M), the complaint must 
allege damages other than economic ones.
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Torts > ... > Pain & Suffering > Emotional 
Distress > General Overview

Torts > Products Liability > Theories of 
Liability > Negligence

HN11[ ]  Pain & Suffering, Emotional Distress

A claimant can recover economic losses only after first 
establishing that it can recover compensatory damages 
for harm from a manufacturer or supplier.  Ohio Rev. 
Code Ann. § 2307.79. "Harm" is defined as death, 
physical injury to person, serious emotional distress, or 
physical damage to property other than the product in 
question. Economic loss is not harm.  Ohio Rev. Code 
Ann. § 2307.71(G).

Torts > Products Liability > Theories of 
Liability > Negligence

HN12[ ]  Theories of Liability, Negligence

The failure to allege other than economic damages does 
not necessarily destroy the right to pursue common-law 
product liability claims. The common-law action of 
negligent design survives the enactment of the Ohio 
Products Liability Act, Ohio Rev. Code Ann. § 2307.71 
et seq.

Torts > Products Liability > Theories of 
Liability > Negligence

HN13[ ]  Theories of Liability, Negligence

At common law, a product is defective in design if it is 
more dangerous than an ordinary consumer would 
expect when used in an intended or reasonably 
foreseeable manner or if the benefits of the challenged 
design do not outweigh the risk inherent in such design. 
Moreover, a product may be defective in design if the 
manufacturer fails to incorporate feasible safety features 
to prevent foreseeable injuries.

Torts > Products Liability > Theories of 
Liability > Negligence

HN14[ ]  Theories of Liability, Negligence

Under the rationale espoused in Carrel v. Allied Prods. 

Corp., the statute does not clearly state that it intended 
Ohio Rev. Code Ann. § 2307.76, the failure-to-warn 
statute, to supersede the common-law action. Thus, the 
common-law failure-to-warn claim survives the 
enactment of Ohio's Product Liability Act, Ohio Rev. 
Code Ann. § 2307.71 et seq.

Torts > Products Liability > Types of 
Defects > Marketing & Warning Defects

HN15[ ]  Types of Defects, Marketing & Warning 
Defects

To recover under a failure-to-warn theory at common 
law, a plaintiff must prove that the manufacturer knew or 
should have known, in the exercise of reasonable care, 
of the risk or hazard about which it failed to warn and 
that the manufacturer failed to take precautions that a 
reasonable person would take in presenting the product 
to the public.

Civil 
Procedure > ... > Justiciability > Standing > General 
Overview

HN16[ ]  Justiciability, Standing

Remoteness is not an independent legal doctrine but is 
instead related to the issues of proximate causation or 
standing. Thus, a complaint will fail on remoteness 
grounds if the harm alleged is the remote consequence 
of the defendant's misconduct (causation) or is wholly 
derivative of the harm suffered by a third party 
(standing).

Civil 
Procedure > ... > Justiciability > Standing > General 
Overview

HN17[ ]  Justiciability, Standing

In Holmes v. Securities Investor Protection Corp., the 
United States Supreme Court discussed remoteness 
and stated that, at least in some cases at common law, 
there must be some direct relation between the injury 
asserted and the injurious conduct alleged. Thus, a 
plaintiff who complained of harm flowing merely from the 
misfortunes visited upon a third person by the 
defendant's acts was generally said to stand at too 
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remote a distance to recover.

Civil 
Procedure > ... > Justiciability > Standing > General 
Overview

HN18[ ]  Justiciability, Standing

In Holmes, the United States Supreme Court explained 
why directness of relationship is a requirement of 
causation: (1) indirectness adds to the difficulty in 
determining which of the plaintiff's damages can be 
attributed to the defendant's misconduct, (2) recognizing 
the claims of the indirectly injured would complicate the 
apportionment of damages among plaintiffs to avoid 
multiple recoveries, and (3) these complications are 
unwarranted given the availability of other parties who 
are directly injured and who can remedy the harm 
without these associated problems.

Civil 
Procedure > ... > Justiciability > Standing > General 
Overview

Civil Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Motions to Dismiss

HN19[ ]  Justiciability, Standing

Under the Ohio R. Civ. P. 12(B)(6) standard, courts 
must presume that all factual allegations are true. In 
Warth v. Seldin, the United States Supreme Court held 
that when standing is challenged on a motion to 
dismiss, the allegations must be construed as if true.

Governments > Local Governments > Claims By & 
Against

HN20[ ]  Local Governments, Claims By & Against

Although a municipality cannot reasonably expect to 
recover the costs of city services whenever a tortfeasor 
causes harm to the public, it should be allowed to argue 
that it may recover such damages.

Governments > Local Governments > Claims By & 
Against

Real Property Law > ... > Nuisance > Types of 
Nuisances > Private Nuisances

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Torts > Intentional Torts > Prima Facie 
Tort > General Overview

HN21[ ]  Local Governments, Claims By & Against

Recovery by a governmental entity is allowed where the 
acts of a private party create a public nuisance which 
the government seeks to abate.

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > General Overview

HN22[ ]  Congressional Duties & Powers, 
Commerce Clause

The Commerce Clause precludes the application of a 
state statute to commerce that takes place wholly 
outside of the state's borders, whether or not the 
commerce has effects within the state.

Civil Procedure > Remedies > Damages > Punitive 
Damages

Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > General Overview

Governments > State & Territorial 
Governments > Claims By & Against

HN23[ ]  Damages, Punitive Damages

A state may not impose economic sanctions on violators 
of its laws with the intent of changing the tortfeasors' 
lawful conduct in other states.

Headnotes/Summary

Headnotes

Civil procedure -- Court of appeals' dismissal of 
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complaint pursuant to Civ.R. 12(B)(6) against handgun 
manufacturers, trade associations, and handgun 
distributor under nuisance, negligence, and product 
liability theories of recovery reversed and remanded to 
trial court, when. 

Counsel: Waite, Schneider, Bayless & Chesley Co., 
L.P.A., Stanley M. Chesley, Paul M. DeMarco and Jean 
M. Geoppinger; Barrett & Weber and Michael R. Barrett; 
Fay D. Dupuis, Cincinnati City Solicitor, W. Peter Heile, 
Deputy City Solicitor, Richard Ganulin, Assistant City 
Solicitor; Dennis A. Henigan and Jonathan E. Lowy, 
Legal Action Project, Center to Prevent Handgun 
Violence, for appellant.

Calfee, Halter & Griswold, L.L.P., Thomas I. Michals 
and Mark L. Belleville; Gordon, Feinblatt, Rothman, 
Hoffberger & Hollander, L.L.C., and Lawrence S. 
Greenwald, for appellee Beretta U.S.A. Corp.

Janik & Dorman and William J. Muniak; and Harold 
Mayberry, Jr., for appellee American Shooting Sports 
Council, Inc.

Janik & Dorman and William J. Muniak; and Douglas 
Kliever, for appellees National Shooting Sports 
Foundation, Inc., and Sporting Arms and Ammunition 
Manufacturers' Institute, Inc.

Brown, Cummins & Brown Co., L.P.A., and James R. 
Cummins; Jones, Day, Reavis & Pogue and Thomas E. 
Fennell, for appellee Colt's Manufacturing Co., Inc.

Renzulli & Rutherford and John Renzulli, for 
appellee [****2]  H & R 1871, Inc.

Rendigs, Fry, Kiely & Dennis, L.L.P., and W. Roger Fry; 
Renzulli & Rutherford and John Renzulli, for appellee 
Hi-Point Firearms.

Buckley, King & Bluso and Raymond J. Pelstring; 
Beckman & Associates and Bradley T. Beckman, for 
appellee North American Arms, Inc.

Thompson, Hine & Flory, L.L.P., Bruce M. Allman, 

Robert A. McMahon and Laurie J. Nicholson; Wildman, 
Harrold, Allen & Dixon, James P. Dorr and Sarah L. 
Olson, for appellee Sturm & Ruger Co., Inc.

Taft, Stettinius & Hollister and Thomas R. Schuck; 
Shook, Hardy & Bacon, L.L.P., Gary R. Long and 
Jeffrey S. Nelson, for appellee Smith & Wesson Corp.

Porter, Wright, Morris & Arthur, L.L.P., Mark E. Elsener 
and Michael E. McCarty; Bruinsma & Hewitt and 
Michael C. Hewitt, for appellees Bryco Arms, Inc., and 
B.L. Jennings, Inc.

Porter, Wright, Morris & Arthur, L.L.P., Mark E. Elsener 
and Michael E. McCarty; Tarics & Carrington, P.C., and 
Robert C. Tarics, for appellee Phoenix Arms.

Porter, Wright, Morris & Arthur, L.L.P., Mark E. Elsener 
and Michael E. McCarty; Budd, Larner, Gross, 
Rosenbaum, Greenberg & Sade and Timothy A. 
Bumann, for appellee Taurus International 
Manufacturing, Inc. 

 [****3]  Barbara E. Herring, Toledo Director of Law, and 
John T. Madigan, Toledo General Counsel, urging 
reversal for amicus curiae city of Toledo.

Robert B. Newman, urging reversal for amici curiae 
American Association of Suicidology, American Jewish 
Congress, National Association of Elementary School 
Principals, National Association of School 
Psychologists, Ohio Public Health Association, Inc., and 
Physicians for Social Responsibility.

Cornell P. Carter, Cleveland Director of Law, Climaco, 
Lefkowitz, Peca, Wilcox & Garofoli Co., L.P.A., John R. 
Climaco, Jack D. Maistros and Keith T. Vernon, urging 
reversal for amici curiae city of Cleveland and its former 
Mayor, Michael R. White, Educational Fund to Stop 
Handgun Violence, and Ohio Coalition Against Gun 
Violence.

Pepper Hamilton, L.L.P., and James M. Beck, urging 
affirmance for amicus curiae Product Liability Advisory 
Council, Inc.
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Stanton G. Darling II, urging affirmance for amici curiae 
National Association of Manufacturers and Ohio 
Manufacturers' Association.

Vorys, Sater, Seymour & Pease, L.L.P., Daniel J. 
Buckley, Rebecca J. Brinsfield and Margaret A. Nero, 
urging affirmance for amici curiae Amateur 
Trapshooting [****4]  Association, Fairfield Sportsmen's 
Association, Inc., Hidden Haven, Inc., Shooting 
Preserve & Sporting Clays, National Wild Turkey 
Federation, Whitetails Unlimited, and Wildlife 
Conservation Fund of America.  

Judges: LUNDBERG STRATTON, J., concurs in the 
foregoing dissenting opinion.  

Opinion by: FRANCIS E. SWEENEY, SR.  

Opinion

 [***1140]  [*416]   FRANCIS E. SWEENEY, SR., J.

 [**P1]  On April 28, 1999, plaintiff-appellant, the city of 
Cincinnati, filed a complaint against fifteen handgun 
manufacturers, three trade associations, and one 
handgun distributor, seeking to hold them responsible 
under nuisance, negligence, and product liability 
theories of recovery, for the harm caused by the 
firearms they manufacture, sell, or distribute. 1. The gist 
of the complaint is that  [*417]  appellees 2. have 

1.  The lawsuit originally alleged other theories of liability, 
including fraud, negligent misrepresentation, unfair and 
deceptive advertising, and unjust enrichment. However, since 
appellant does not contest the dismissal of these counts, we 
decline to address these issues.

2.  The named defendants are Beretta U.S.A. Corp., Bryco 
Arms, Inc., Colt's Manufacturing Co., Inc., Davis Industries, 
Fabbrica d'Armi Pietro Beretta Sp.A., Forjas Taurus, S.A., H & 
R 1871, Inc., B.L. Jennings, Inc., MKS Supply, Inc., Lorcin 
Engineering Co., Inc., North America Arms, Inc., Phoenix 
Arms, Raven Arms, Inc., Smith & Wesson Corp., Sturm & 
Ruger Co., Inc., Taurus International Manufacturing, Inc., 
American Shooting Sports Coalition, Inc., National Shooting 
Sports Foundation, Inc., and Sporting Arms and Ammunition 

manufactured, marketed, and distributed their firearms 
in ways that ensure the widespread accessibility of the 
firearms to prohibited users, including children and 
criminals. Thus, the complaint asserts, due to their 
intentional and negligent conduct and their failure to 
make guns safer, appellees have fostered the criminal 
misuse of firearms, helped sustain the illegal firearms 
market in Cincinnati, and have created a public [****5]  
nuisance. In its complaint, appellant sought both 
injunctive relief and monetary damages, including 
reimbursement for expenses such as increased police, 
emergency, health, and corrections costs.

 [**P2]  [****6]   Rather than file an answer, fifteen of the 
defendants ("appellees") moved to dismiss the 
complaint pursuant to Civ.R. 12(B)(6). The trial court 
granted the motions to dismiss, finding, inter alia, that 
(1) the complaint failed to state a cause of action, (2) the 
claims were barred by the doctrine of remoteness, and 
(3) appellant could not recoup expenditures for public 
services. The trial court further  [***1141]  ruled that 
there was no just cause for delay, and appellant 
appealed. The court of appeals affirmed on similar 
grounds. The cause is now before this court upon the 
allowance of a discretionary appeal.

 [**P3]  This case represents one of a growing number 
of lawsuits brought by municipalities against gun 
manufacturers and their trade associations to recover 
damages associated with the costs of firearm violence 
incurred by the municipalities. There is a difference of 
opinion as to whether these cases state a viable cause 
of action. While some courts have allowed this type of 
case to go forward against a Civ.R. 12(B)(6) motion to 
dismiss ( White v. Smith & Wesson Corp. [N.D. Ohio 
2000], 97 F. Supp. 2d 816; Boston v. Smith & Wesson 
Corp. [2000], 2000 Mass. Super. LEXIS 352, 12 
Mass.L.Rptr. 225, 2000 WL 1473568),  [****7]  other 
courts have dismissed or upheld the dismissal of similar 
lawsuits. See, e.g., Philadelphia v. Beretta U.S.A. Corp. 
(E.D.Pa.2000), 126 F. Supp. 2d 882; Camden Cty. Bd. 
of Chosen Freeholders v. Beretta U.S.A. Corp. (C.A.3, 
2001), 273 F.3d 536; Ganim v. Smith & Wesson Corp. 
(2001), 258 Conn. 313, 780 A.2d 98. After a thorough 
review of these cases, we agree with those decisions 
that permit this type of lawsuit to go beyond the 
pleadings stage. For the reasons that follow, we reverse 
the judgment of the court of appeals and remand the 
cause to the trial court.

Manufacturers Institute, Inc. Of these defendants, only Davis 
Industries, Fabbrica d'Armi Pietro Beretta Sp.A., Forjas 
Taurus, S.A., and Raven Arms, Inc. did not move to dismiss.
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 [*418]  I. Sufficiency of Complaint

 [**P4]  The trial court granted appellees' Civ.R. 12(B)(6) 
motions to dismiss and the court of appeals affirmed. 
HN1[ ] In determining whether the motions were 
properly granted, we must decide whether the complaint 
states a cause of action under Ohio law.

 [**P5]  The standard for determining whether to grant a 
Civ.R. 12(B)(6) motion is straightforward. In order for a 
complaint to be dismissed under Civ.R. 12(B)(6) for 
failure to state a claim, it must appear beyond doubt 
from the complaint that the [****8]  plaintiff can prove no 
set of facts entitling him to relief.  O'Brien v. Univ. 
Community Tenants Union, Inc. (1975), 42 Ohio St.2d 
242, 71 Ohio Op. 2d 223, 327 N.E.2d 753, syllabus. 
Furthermore, "in construing a complaint upon a motion 
to dismiss for failure to state a claim, we must presume 
that all factual allegations of the complaint are true and 
make all reasonable inferences in favor of the non-
moving party." Mitchell v. Lawson Milk Co. (1988), 40 
Ohio St.3d 190, 192, 532 N.E.2d 753. We reiterated this 
view in York v. Ohio State Hwy. Patrol (1991), 60 Ohio 
St.3d 143, 144, 573 N.E.2d 1063, and further noted that 
"HN2[ ] as long as there is a set of facts, consistent 
with the plaintiff's complaint, which would allow the 
plaintiff to recover, the court may not grant a defendant's 
motion to dismiss." Id. at 145, 573 N.E.2d 1063.

 [**P6]  In addressing the sufficiency of the complaint, 
we will examine each claim separately. In particular, 
appellant maintains that it has stated viable causes of 
action for public nuisance, negligence, and product 
liability.

A. Public Nuisance

 [**P7]  Appellant alleged in its complaint that [****9]  
appellees have created and maintained a public 
nuisance by manufacturing, marketing, distributing, and 
selling firearms in ways that unreasonably interfere with 
the public health, welfare, and safety in Cincinnati and 
that the residents of Cincinnati have a common right to 
be free from such conduct. Appellant further alleged that 
appellees know, or reasonably should know, that their 
conduct will cause handguns to be used and possessed 
illegally and that such conduct produces an ongoing 
nuisance that has a detrimental effect upon the public 
health, safety, and welfare of the residents of Cincinnati.

 [**P8]  [***1142]   Appellees advance several reasons 
why the complaint does not state a cause of action for 
public nuisance. First, appellees maintain that Ohio's 
nuisance law does not encompass injuries caused by 

product design and construction, but instead is limited to 
actions involving real property or to statutory or 
regulatory violations involving public health or safety. 
We disagree. The definition of "public nuisance" in 4 
Restatement of the Law 2d, Torts (1965) 
("Restatement") is couched in broad language. 
According to the Restatement,  [*419]  HN3[ ] a "public 
nuisance" is "an unreasonable interference [****10]  with 
a right common to the general public." 4 Restatement, 
Section 821B(1). "Unreasonable interference" includes 
those acts that significantly interfere with public health, 
safety, peace, comfort, or convenience, conduct that is 
contrary to a statute, ordinance, or regulation, or 
conduct that is of a continuing nature or one which has 
produced a permanent or long-lasting effect upon the 
public right, an effect of which the actor is aware or 
should be aware. Id., Section 821B(2). Contrary to 
appellees' position, there need not be injury to real 
property in order for there to be a public nuisance. As 
stated in Comment h to Section 821B, "unlike a private 
nuisance, a public nuisance does not necessarily 
involve interference with use and enjoyment of land." Id. 
at 93.

 [**P9]  Moreover, HN4[ ] although we have often 
applied public nuisance law to actions connected to real 
property or to statutory or regulatory violations involving 
public health or safety, 3. we have never held that public 
nuisance law is strictly limited to these types of actions. 
The court of appeals relied on our decision in Franks v. 
Lopez (1994), 69 Ohio St.3d 345, 632 N.E.2d 502, to 
support its [****11]  view that allegedly defective product 
designs are not nuisances. However, the Franks 
decision was strictly limited to the question of whether 
the allegedly defective design and construction of a 
roadway intersection and the failure to erect signage or 
guardrails constituted a nuisance in the context of 
sovereign immunity. It does not involve the broader 
question that we are presented with here.

 [**P10]  Nor should Franks be interpreted to mean that 
public-nuisance law cannot cover injuries caused by 
product design and construction. Instead, we find that 
under the Restatement's broad definition, HN5[ ] a 
public-nuisance action can be maintained for injuries 
caused by a product if the facts establish that the 
design, manufacturing, marketing, or sale of the product 

3.  See, e.g., Mansfield v. Balliett (1902), 65 Ohio St. 451, 467, 
63 N.E. 86 (pollution of stream on plaintiff's property due to 
defendant municipality's discharge of sewage downstream 
constitutes a nuisance).
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unreasonably interferes [****12]  with a right common to 
the general public.

 [**P11]  Even the Supreme Court of Connecticut, in 
Ganim v. Smith & Wesson Corp., 258 Conn. at 369-370, 
780 A.2d 98, while dismissing the lawsuit for lack of 
standing, acknowledged that the definition of a 
common-law public nuisance was broad enough to 
include allegations nearly identical to those in 
appellant's complaint. Likewise, in his concurring 
opinion below, Judge Hildebrandt, in the belief that 
public nuisance law did not apply to product liability 
cases, urged this court to revisit the issue, since, in his 
view "the city should be permitted to bring suit against 
the manufacturer of a product under a public-nuisance 
theory, when, as here, the product has allegedly 
resulted in widespread harm and widespread costs to 
the city as a whole and to its citizens individually." See, 
also, Young v.  [*420]  Bryco Arms (2001), 327 Ill. App. 
3d 948, 262 Ill. Dec. 175, 765 N.E.2d 1, where the First 
District Appellate  [***1143]  Court of Illinois held that 
the plaintiffs, surviving relatives of five gunshot victims, 
sufficiently pled a public nuisance claim against various 
gun manufacturers, wholesale distributors, and retail 
gun [****13]  dealers, finding that the misconduct 
alleged (that the defendants' marketing and distribution 
practices allowed an underground firearms market to 
flourish) fell within the ambit of the Restatement's broad 
definition of public nuisance.

 [**P12]  Appellees further argue that they cannot be 
held liable for the harm alleged because they did not 
have control over the alleged nuisance at the time of 
injury. Contrary to appellees' position, it is not fatal to 
appellant's public nuisance claim that appellees did not 
control the actual firearms at the moment that harm 
occurred.

 [**P13]  Appellant's complaint alleged that appellees 
created a nuisance through their ongoing conduct of 
marketing, distributing, and selling firearms in a manner 
that facilitated their flow into the illegal market. Thus, 
appellant alleged that appellees control the creation and 
supply of this illegal, secondary market for firearms, not 
the actual use of the firearms that cause injury. See 
Boston v. Smith & Wesson, 2000 Mass. Super. LEXIS 
352, 12 Mass.L.Rptr. 225, 2000 WL 1473568, at * 14. 
Just as the individuals who fire the guns are held 
accountable for the injuries sustained, appellees can be 
held liable for creating [****14]  the alleged nuisance.

 [**P14]  Appellees also contend that appellant's 
nuisance claim cannot go forward because the 

distribution of firearms is highly regulated and covers 
"legislatively authorized conduct." As a result, appellees 
believe that the nuisance claim was properly dismissed 
because "what the law sanctions cannot be held to be a 
public nuisance." Mingo Junction v. Sheline (1935), 130 
Ohio St. 34, 3 O.O. 78, 196 N.E. 897, paragraph three 
of the syllabus. Even though there exists a 
comprehensive regulatory scheme involving the 
manufacturing, sales, and distribution of firearms, see, 
e.g., Section 922, Title 18, U.S.Code; Part 178, Title 27, 
C.F.R., the law does not regulate the distribution 
practices alleged in the complaint.

 [**P15]  Finally, appellees argue that the public 
nuisance claim fails because appellant has failed to 
plead an underlying tort to support either an absolute 
public nuisance claim based on intentional or ultra-
hazardous activity or a negligence-based claim of 
qualified public nuisance. 4. However, the complaint 
clearly  [*421]  alleged both intentional and negligent 
misconduct on appellees' part. For example, Paragraph 
119 of the complaint [****15]  alleged that defendants 
"intentionally and recklessly market, distribute and sell 
handguns that defendants know, or reasonably should 
know, will be obtained by persons with criminal 
purposes * * *."

 [**P16]  [****16]   Therefore, under these 
circumstances, we find that appellant has adequately 
pled its public-nuisance claim and  [***1144]  has set 
forth sufficient facts necessary to overcome appellees' 
motion to dismiss.

B. Negligence

 [**P17]  Appellant further alleged in its complaint that 
appellees were negligent in failing to exercise 
reasonable care in designing, manufacturing, marketing, 
advertising, promoting, distributing, supplying, and 

4.  HN6[ ] A nuisance can be further classified as an absolute 
nuisance (nuisance per se) or as a qualified nuisance. Taylor 
v. Cincinnati (1944), 143 Ohio St. 426, 28 O.O. 369, 55 N.E.2d 
724, paragraphs two and three of the syllabus. With an 
absolute nuisance, the wrongful act is either intentional or 
unlawful and strict liability attaches notwithstanding the 
absence of fault because of the hazards involved ( Metzger v. 
Pennsylvania, Ohio & Detroit RR. Co. [1946], 146 Ohio St. 
406, 32 O.O. 450, 66 N.E.2d 203, paragraph one of the 
syllabus), whereas a qualified nuisance involves a lawful act 
"so negligently or carelessly done as to create a potential and 
unreasonable risk of harm, which in due course results in 
injury to another." Id. at paragraph two of the syllabus. A 
qualified nuisance hinges upon proof of negligence. Id.
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selling their firearms without ensuring that the firearms 
were safe for their intended and foreseeable use by 
consumers. In addition, the complaint alleged that 
appellees failed to exercise reasonable care to provide 
a full warning to consumers of the risks associated with 
firearms.

 [**P18]  HN7[ ] In order to maintain a negligence 
action, the plaintiff must show the existence of a duty, a 
breach of that duty, and that the breach of that duty 
proximately caused the plaintiff's injury.  Jeffers v. Olexo 
(1989), 43 Ohio St.3d 140, 142, 539 N.E.2d 614. The 
court of appeals in the instant case upheld the dismissal 
of the negligence claims on the ground that the city 
could not establish that the defendants owed it any duty. 
In reaching this conclusion,  [****17]  the court cited 
Gelbman v. Second Natl. Bank of Warren (1984), 9 
Ohio St.3d 77, 9 OBR 280, 458 N.E.2d 1262, and 
Simpson v. Big Bear Stores Co. (1995), 73 Ohio St.3d 
130, 652 N.E.2d 702, for the proposition that a duty to 
control the conduct of a third party arises only if a 
"special relationship" exists between the parties. See, 
also, 2 Restatement, Section 315. Since there was no 
special relationship, the court of appeals concluded that 
the defendants owed no duty to appellant.

 [**P19]  The court of appeals misconstrued the nature 
of appellant's negligence claims and erred in relying on 
the above authorities to dismiss those claims for lack of 
duty. In both Gelbman and Simpson, the issue before 
this court was whether, based on their status as 
property owners, the defendants owed a duty to protect 
persons such as business invitees from the negligence 
or criminal acts of third parties that occur outside the 
owner's property and beyond the owner's control. In 
contrast, the negligence issue before us is not whether 
appellees owe  [*422]  appellant a duty to control the 
conduct of third parties. Instead, the issue is whether 
appellees are themselves [****18]  negligent by 
manufacturing, marketing, and distributing firearms in a 
way that creates an illegal firearms market that results in 
foreseeable injury. Consequently, the "special 
relationship" rule is not determinative of the issue 
presented here. Instead, the allegations of the complaint 
are to be addressed without resort to that rule.

 [**P20]  The court in Boston v. Smith & Wesson, 2000 
Mass. Super. LEXIS 352, 12 Mass.L.Rptr. 225, 2000 
WL 1473568, understood this distinction. When the gun 
defendants made a similar argument, that the city's 
negligent marketing and distribution claims failed 
because the defendants did not owe the city any duty to 
protect it from the criminal acts of third parties, the court 

stated:

 [**P21]  "Plaintiffs do not allege that Defendants were 
negligent for failure to protect from harm but that 
Defendants engaged in conduct the foreseeable result 
of which was to cause harm to Plaintiffs. * * *

 [**P22]  "Taking Plaintiffs' allegations as true, 
Defendants have engaged in affirmative acts (i.e., 
creating an illegal, secondary firearms market) by failing 
to exercise adequate control over the distribution of their 
firearms. Thus, it is affirmative conduct that is [****19]  
alleged--the creation of the illegal, secondary firearms 
market. The method by which Defendants created this 
market, it is alleged, is by designing or selling firearms 
without regard to the likelihood the firearms would be 
placed in the hands of juveniles, felons or others not 
permitted to use firearms in Boston.  [***1145]  * * * 
Taken as true, these facts suffice to allege that 
Defendants' conduct unreasonably exposed Plaintiffs to 
a risk of harm. Worded differently, the Plaintiffs were, 
from Defendants' perspective, foreseeable plaintiffs. 
Thus, the court need not decide whether Defendants 
owed a duty greater than the basic duty." (Footnotes 
omitted.) 2000 Mass. Super. LEXIS 352, 12 
Mass.L.Rptr. 225, 2000 WL 1473568, at * 15.

 [**P23]  The court in White v. Smith & Wesson, 97 F. 
Supp. 2d 816, also applied straight negligence 
principles. In allowing plaintiffs' negligence claims to 
survive a Civ.R. 12(B)(6) motion to dismiss, the court 
noted, "It cannot be said, as a matter of law, that 
Defendants are free from negligence because they do 
not owe Plaintiffs a duty of care. It is now, unfortunately, 
the common American experience that firearms in the 
hands of children or other unauthorized [****20]  users 
can create grave injury to themselves and others, thus 
creating harm to municipalities through physical and 
economic injury. It is often for a jury to decide whether a 
plaintiff falls within the range of a defendant's duty of 
care and whether that duty was fulfilled. * * * In this 
matter, the question is whether a reasonably prudent 
gun manufacturer should have anticipated an injury to 
the Plaintiffs as a probable result of manufacturing, 
marketing, and distributing a product with an alleged 
negligent design."

 [**P24]  [*423]   The court in James v. Arcadia Machine 
& Tool (Dec. 11, 2001), N.J.Super. No. ESX-L-6-59-99, 
also recognized the importance of allowing the plaintiffs 
to advance their negligence claims against the gun 
defendants. The court reasoned, "With no more than 
paper allegations and a complete absence of discovery, 
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it would be manifestly unfair to bar the Plaintiffs [Newark 
and its mayor] from attempting to present appropriate 
evidence to bridge the gap between breach of duty and 
damages." Id. at 26-27.

 [**P25]  We agree with the rationale employed by these 
courts and similarly conclude that appellant has alleged 
a cause of action in negligence. Therefore,  [****21]  we 
find that the court of appeals erred in upholding the 
dismissal of the negligence counts.

C. Product Liability

 [**P26]  Appellant also seeks recovery under two 
products liability theories, for defective design and 
failure to warn. In its complaint, appellant alleged that 
the guns manufactured or supplied by appellees were 
defective because they do not incorporate feasible 
safety devices that would prevent unauthorized use and 
foreseeable injuries. As to the cause of action for failure 
to warn, appellant alleged that appellees manufactured 
or supplied guns without adequate warning of their 
dangerousness or instruction as to their use.

 [**P27]  The court of appeals upheld the dismissal of 
these claims, finding that the complaint was deficient 
because it did not allege with specificity "a single 
defective condition in a particular model of gun at the 
time it left its particular manufacturer." Furthermore, the 
court held that the city could not bring its claims under 
the Product Liability Act, R.C. 2307.71 et seq., because 
it could prove no harm to itself. Nor could it recover 
economic loss alone under the Act, citing R.C. 
2307.71(B) [****22]  and (G), 2307.79, and LaPuma v. 
Collinwood Concrete (1996), 75 Ohio St.3d 64, 661 
N.E.2d 714, syllabus. In his concurring opinion, Judge 
Painter stated his belief that had the claims not been 
barred by remoteness, the product liability claims 
remained viable causes of action under the common 
law. Judge Painter also said that he disagreed "with the 
majority's conclusion that the city's products-liability 
claims fail because the city's complaint did not allege 
particular guns or defective conditions that caused direct 
injuries.

 [**P28]  [***1146]   "Notice pleading is still the law, and 
the city clearly alleged that each defendant has 
manufactured defective products by failing to implement 
alternative safety designs. That was enough to give the 
manufacturers fair notice of the claims against them."

 [**P29]  We agree with the reasoning of Judge 
Painter's concurring opinion. Contrary to the appellate 
court's majority opinion, HN8[ ] since Ohio is a notice-

pleading state, Ohio law does not ordinarily require a 
plaintiff to plead operative facts with  [*424]  
particularity. 5. Under the Ohio Rules of Civil Procedure, 
a complaint need only contain "a short and plain 
statement of the claim showing [****23]  that the party is 
entitled to relief." Civ.R. 8(A)(1). Consequently, "as long 
as there is a set of facts, consistent with the plaintiff's 
complaint, which would allow the plaintiff to recover, the 
court may not grant a defendant's motion to dismiss." 
York v. Ohio State Hwy. Patrol (1991), 60 Ohio St.3d 
143, 145, 573 N.E.2d 1063. Appellant's complaint 
withstands this test of notice pleading, since it alleged 
that appellees had manufactured or supplied defective 
guns without appropriate safety features. See White, 97 
F. Supp. 2d at 827. Appellant was not required to allege 
with specificity that particular guns were defective and 
as a result caused particular injuries.

 [**P30]  [****24]   Nevertheless, appellant is precluded 
from bringing its statutory product liability claims. HN10[

] Under the Product Liability Act, a claimant (including 
a governmental entity) cannot recover economic 
damages alone. Instead, in order to fall within the 
purview of the Act, and to be considered a "product 
liability claim" under R.C. 2307.71(M), the complaint 
must allege damages other than economic ones.  
LaPuma v. Collinwood Concrete (1996), 75 Ohio St.3d 
64, 661 N.E.2d 714, syllabus. 6. In this case, since 
appellant alleged only economic damages, it has not set 
forth a statutory product liability claim and is 
consequently barred from bringing any such claims 
under the Act.

 [**P31]  [****25]   However, HN12[ ] the failure to 
allege other than economic damages does not 
necessarily destroy the right to pursue common-law 

5.  In York v. Ohio State Hwy. Patrol (1991), 60 Ohio St.3d 143, 
573 N.E.2d 1063, we stated that HN9[ ] only in a few 
circumscribed types of cases, such as a workplace intentional 
tort or a negligent-hiring claim against a religious institution, do 
we require that the plaintiff plead operative facts with 
particularity.  Id. at 145, 573 N.E.2d at 1065.

6.  HN11[ ] A claimant can recover economic losses only 
after first establishing that it can recover compensatory 
damages for harm from a manufacturer or supplier.  R.C. 
2307.79. "Harm" is defined as "death, physical injury to 
person, serious emotional distress, or physical damage to 
property other than the product in question. Economic loss is 
not 'harm.' " R.C. 2307.71(G). Since appellant did not allege 
that it suffered harm within the meaning of the Act, it cannot 
recover for economic loss under R.C. 2307.79.
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product liability claims. Id. at syllabus. In Carrel v. Allied 
Prods. Corp. (1997), 78 Ohio St.3d 284, 677 N.E.2d 
795, paragraph one of the syllabus, we held, "The 
common-law action of negligent design survives the 
enactment of the Ohio Products Liability Act, R.C. 
2307.71 et seq." Therefore, although appellant is 
precluded from asserting its claims under Ohio's 
Product Liability Act, it can still assert its common-law 
negligent design claims. HN13[ ] At common law, a 
product is defective in design "if it is more dangerous 
than an ordinary consumer would expect when used in 
an intended or reasonably foreseeable manner or if the 
benefits of the challenged design do not outweigh the 
risk inherent in such design."  Knitz v. Minster  [*425]  
Machine Co. (1982), 69 Ohio St.2d 460, 23 O.O.3d 403, 
432 N.E.2d 814,  [***1147]  syllabus. Moreover, a 
product may be defective in design if the manufacturer 
fails to incorporate feasible safety features to prevent 
foreseeable injuries.  Perkins v. Wilkinson Sword, Inc. 
(1998), 83 Ohio St.3d 507, 511, 700 N.E.2d 
1247. [****26]  Appellant has set forth a common-law 
defective design claim by alleging that appellees have 
failed to design their firearms with feasible safety 
features. 7.

 [**P32]  We likewise find that appellant can bring a 
common-law failure-to-warn claim. HN14[ ] Under the 
rationale espoused in Carrel v. Allied Prods. Corp., 
supra, the statute [****27]  does not clearly state that it 
intended R.C. 2307.76, the failure-to-warn statute, to 
supersede the common-law action.  Id., 78 Ohio St.3d at 
288, 677 N.E.2d 795. Thus, the common-law failure-to-
warn claim survives the enactment of Ohio's Product 
Liability Act, R.C. 2307.71 et seq.

 [**P33]  HN15[ ] To recover under a failure-to-warn 
theory at common law, the plaintiff must prove that the 
manufacturer knew or should have known, in the 
exercise of reasonable care, of the risk or hazard about 
which it failed to warn and that the manufacturer failed 

7.  According to appellant, the feasible safety features include 
internal locking devices to "personalize" guns to prevent 
unauthorized users from firing them, chamber-loaded 
indicators to indicate that a round is in the chamber, and 
magazine-disconnect safeties that prevent guns from firing 
when the magazine is removed. On March 17, 2000, Smith & 
Wesson announced a settlement agreement with various 
cities, state attorneys general, and the Department of Housing 
and Urban Development in which it agreed to change its 
distribution practices and implement certain safety devices. 
See Dao, Under Legal Siege, Gun Maker Agrees to Accept 
Curbs, New York Times (Mar. 18, 2000), at A1.

to take precautions that a reasonable person would take 
in presenting the product to the public.  Crislip v. TCH 
Liquidating Co. (1990), 52 Ohio St.3d 251, 257, 556 
N.E.2d 1177.

 [**P34]  The court of appeals reasoned that the failure-
to-warn claim could not go forward because the 
defendants owe no duty to warn of the dangers 
associated with firearms, which are open and obvious 
dangers. Although, in general, the dangers associated 
with firearms are open and obvious, appellant has 
alleged sufficient facts in its complaint to overcome a 
motion to dismiss. As pointed [****28]  out by Judge 
Painter's concurrence, some of the allegations involve 
risks that are not open and obvious, such as the fact 
that a semiautomatic gun can hold a bullet even when 
the ammunition magazine is empty or removed. 
Therefore, since appellant properly alleges failure to 
warn, this claim withstands a motion to dismiss. See, 
also, White v. Smith & Wesson, 97 F. Supp. 2d at 827-
828, where the court refused to hold as a matter of law 
that the use of handguns involved an "open and obvious 
risk."

II. Remoteness

 [**P35]  Appellees maintain that even if appellant could 
establish any of the elements of the individual torts it 
alleged, the injuries to the city are still too  [*426]  
remote to create liability on the part of the gun 
manufacturers and trade associations. In essence, 
appellees argue that remoteness bars recovery, since 
the causal connection between the alleged wrongdoing 
and the alleged harm is too tenuous and remote and 
because the claims asserted are indirect and wholly 
derivative of the claims of others.

 [**P36]  HN16[ ] Remoteness is not an independent 
legal doctrine but is instead related to the issues of 
proximate causation or standing.  White, 97 F. Supp. 2d 
at 823; [****29]  Boston v. Smith & Wesson Corp., 2000 
Mass. Super. LEXIS 352, 12 Mass.L.Rptr. 225, 2000 
WL 1473568, at * 4, fn. 20. Thus, a complaint will fail on 
remoteness grounds if the harm alleged is  [***1148]  
the remote consequence of the defendant's misconduct 
(causation) or is wholly derivative of the harm suffered 
by a third party (standing).

 [**P37]  HN17[ ] In Holmes v. Securities Investor 
Protection Corp. (1992), 503 U.S. 258, 112 S. Ct. 1311, 
117 L. Ed. 2d 532, the United States Supreme Court 
discussed remoteness and stated that, at least in some 
cases at common law, there must be "some direct 
relation between the injury asserted and the injurious 
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conduct alleged." Id. at 268, 112 S. Ct. 1311, 117 L. Ed. 
2d 532. Thus, "a plaintiff who complained of harm 
flowing merely from the misfortunes visited upon a third 
person by the defendant's acts was generally said to 
stand at too remote a distance to recover." Id. at 268-
269, 112 S. Ct. 1311, 117 L. Ed. 2d 532, citing 1 
Sutherland, Law of Damages (1882) 55-56. HN18[ ] In 
Holmes, the court explained why directness of 
relationship is a requirement of causation: (1) 
indirectness adds to the difficulty in determining which of 
the plaintiff's [****30]  damages can be attributed to the 
defendant's misconduct, (2) recognizing the claims of 
the indirectly injured would complicate the 
apportionment of damages among plaintiffs to avoid 
multiple recoveries, and (3) these complications are 
unwarranted given the availability of other parties who 
are directly injured and who can remedy the harm 
without these associated problems.  Id. at 269-270, 112 
S. Ct. 1311, 117 L. Ed. 2d 532.

 [**P38]  In applying these factors to handgun litigation, 
the courts have taken divergent positions. While some 
courts have found that remoteness bars recovery (see, 
e.g., Ganim v. Smith & Wesson Corp., 258 Conn. 313, 
780 A.2d 98, using the "standing" aspect of 
remoteness), the courts in White v. Smith & Wesson, 97 
F. Supp. 2d 816, and in Boston v. Smith & Wesson, 
2000 Mass. Super. LEXIS 352, 12 Mass.L.Rptr. 225, 
2000 WL 1473568, have rejected the remoteness 
argument. In White, for instance, the court concluded 
that remoteness did not deprive the city and the mayor 
of standing to sue the gun manufacturers and trade 
associations, since the plaintiffs were "asserting their 
own rights and interests and, while their claims 
would [****31]  impact the health and safety of others, 
their claims are not based on the rights of others, but 
rather the rights of the City to sue for the harm and 
economic losses it has incurred, as well as their claims 
of unjust enrichment and nuisance abatement." Id., 97 
F. Supp. 2d at 825.

 [**P39]  [*427]   Similarly, in Boston v. Smith & Wesson 
Corp., although the court acknowledged that some of 
the injuries alleged appear to arise from harm to others, 
it stated that "this alleged harm is in large part not 
'wholly derivative of' or 'purely contingent on' harm to 
third parties. Harm to Plaintiffs may exist even if no third 
party is harmed. * * * Even if no individual is harmed, 
Plaintiffs sustain many of the damages they allege due 
to the alleged conduct of Defendants fueling an illicit 
market (e.g., costs for law enforcement, increased 
security, prison expenses and youth intervention 
services). Similarly, diminished tax revenues and lower 

property values may harm Plaintiffs separately from any 
harm inflicted on individuals. * * * Indeed, much of the 
harm alleged is of a type that can only be suffered by 
these plaintiffs." (Footnote omitted.) 2000 Mass. Super 
LEXIS 352, 12 Mass.L.Rptr. 225, 2000 WL 1473568, at 
* 6.

 [**P40]  [****32]   We agree with the reasoning 
espoused in White and Boston. The complaint in this 
case alleged that as a direct result of the misconduct of 
appellees, appellant has suffered "actual injury and 
damages including, but not limited to, significant 
expenses for police, emergency, health, prosecution, 
corrections and other services."

 [**P41]  HN19[ ] Under the Civ.R. 12(B)(6) standard, 
we must presume that all factual allegations are true. 
See Warth v. Seldin  [***1149]  (1975), 422 U.S. 490, 
501, 95 S. Ct. 2197, 45 L. Ed. 2d 343, where the United 
States Supreme Court held that when standing is 
challenged on a motion to dismiss, the allegations must 
be construed as if true. Therefore, in taking the 
allegations in the complaint as true, we find that the 
alleged harms are direct injuries to appellant, and that 
such harms are not so remote or indirect as to preclude 
recovery by appellant as a matter of law.

 [**P42]  With regard to whether causation is too remote 
in this case, we turn to the three factors outlined in 
Holmes, 503 U.S. at 269-270, 112 S. Ct. 1311, 117 L. 
Ed. 2d 532. The first concern, difficulty of proof, is 
minimal in this case, since appellant is seeking [****33]  
recovery, in part, for police expenditures and property 
repairs, which can be easily computed. Under the 
second factor, there is little risk of double recovery, 
since appellant is seeking recovery for injuries to itself 
only. Finally, no other person is available to bring suit 
against appellees for these damages. Under the third 
factor, Holmes asks whether "the general interest in 
deterring injurious conduct" will be better served by 
requiring that suit be brought by more directly injured 
victims.  Id., 503 U.S. at 269, 112 S. Ct. 1311, 117 L. 
Ed. 2d 532. Although appellant is indirectly attempting to 
protect its citizens from the alleged misconduct by the 
gun manufacturers and trade associations, appellant is 
seeking recovery for its own harm. Under these 
circumstances, the general interest will be best served 
by having this plaintiff bring this lawsuit. We believe that 
appellant can withstand scrutiny under the  [*428]  
Holmes test. Consequently, we find that the court of 
appeals erred in concluding that appellant's claims were 
too remote for recovery.

III. Recoupment of Cost of Governmental Services
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 [**P43]  Appellant alleged in its complaint that due to 
the misconduct [****34]  of appellees, it has sustained 
damages, including "significant expenses for police, 
emergency, health, corrections, prosecution and other 
services." Appellees contend that the cost of these 
public services is nonrecoverable, since these are 
services the city is under a duty to provide.

 [**P44]  For support, appellees rely in part on Flagstaff 
v. Atchison, Topeka & Santa Fe Ry. Co. (C.A.9, 1983), 
719 F.2d 322, a case in which the city sought to recoup 
police, fire, and other expenses associated with 
protecting the public from a petroleum gas spill arising 
from a train derailment. In that case, the court stated 
that "the cost of public services for protection from fire or 
safety hazards is to be borne by the public as a whole, 
not assessed against the tortfeasor whose negligence 
creates the need for the service. Where such services 
are provided by the government and the costs are 
spread by taxes, the tortfeasor does not expect a 
demand for reimbursement." (Citation omitted.) Id. at 
323. The court of appeals accepted this position and 
held that a municipality may not recover for 
expenditures for ordinary public services that it has the 
duty to provide. 

 [**P45]  [****35]   HN20[ ] Although a municipality 
cannot reasonably expect to recover the costs of city 
services whenever a tortfeasor causes harm to the 
public, it should be allowed to argue that it may recover 
such damages in this type of case. Unlike the train 
derailment that occurred in the Flagstaff case, which 
was a single, discrete incident requiring a single 
emergency response, the misconduct alleged in this 
case is ongoing and persistent. The continuing nature of 
the misconduct may justify the recoupment of such 
governmental costs. Therefore, if appellant can prove all 
the elements of the alleged torts, it should be able to 
recover the damages flowing from appellees' 
misconduct. Moreover, even  [***1150]  the Flagstaff 
court recognized that HN21[ ] recovery by a 
governmental entity is allowed "where the acts of a 
private party create a public nuisance which the 
government seeks to abate." Flagstaff, 719 F.2d at 324. 
We therefore reject the court of appeals' holding that 
appellant cannot recover its governmental costs.

IV. Constitutional Arguments

 [**P46]  Appellees further argue that appellant is 
attempting to regulate a national firearms industry and, 
therefore, its claims are [****36]  barred under the 
Commerce Clause and the Due Process Clause of the 

United States Constitution.

 [**P47]  HN22[ ] The Commerce Clause " 'precludes 
the application of a state statute to commerce that takes 
place wholly outside of the State's borders, whether or 
not the commerce has effects within the State.' " Healy 
v. Beer Inst. (1989), 491 U.S. 324,  [*429]  105 L. Ed. 2d 
275, 109 S. Ct. 2491, 336, 491 U.S. 324, 109 S. Ct. 
2491, 105 L. Ed. 2d 275, quoting Edgar v. MITE Corp. 
(1982), 457 U.S. 624, 642-643, 102 S. Ct. 2629, 73 L. 
Ed. 2d 269. Despite the fact that no statute or regulation 
is involved in this case, appellees maintain that this 
litigation violates the Commerce Clause because 
appellant is seeking extraterritorial jurisdiction over 
conduct occurring outside Cincinnati's city limits. For 
support, appellees rely on BMW of N. Am., Inc. v. Gore 
(1996), 517 U.S. 559, 116 S. Ct. 1589, 134 L. Ed. 2d 
809, which found that Alabama's imposition of economic 
sanctions on BMW violated the Commerce Clause.

 [**P48]  Appellees' reliance on the BMW decision is 
misplaced. In finding a Commerce Clause violation in 
BMW, the court [****37]  reasoned that Alabama could 
not impose punitive damages on BMW where the 
alleged misconduct (repainting a new car without 
notifying the dealer or purchaser) arose outside 
Alabama and did not affect Alabama residents. The 
court's rationale was that "HN23[ ] a State may not 
impose economic sanctions on violators of its laws with 
the intent of changing the tortfeasors' lawful conduct in 
other States." Id. at 572, 116 S. Ct. 1589, 134 L. Ed. 2d 
809. Thus, Alabama could not "punish BMW for conduct 
that was lawful where it occurred and that had no impact 
on its residents." Id. at 573, 116 S. Ct. 1589, 134 L. Ed. 
2d 809.

 [**P49]  Appellant's complaint seeks injunctive relief to 
enjoin appellees from continuing to engage in what 
appellant considers to be the unlawful manufacture, 
marketing, and distribution of unsafe handguns. 
Although the injunctive relief sought may affect out-of-
state conduct, we reject appellees' argument that such 
relief would violate the Commerce Clause. Unlike the 
BMW case, which involved an excessive punitive 
damages award intended to change a tortfeasor's lawful 
conduct in states outside Alabama, in this case, the 
alleged harm, which may [****38]  or may not call for 
punitive damages, directly affects the residents of 
Cincinnati. Thus, the fact that appellant's claims 
implicate the national firearms trade does not mean that 
the requested relief would violate the Commerce 
Clause. See  White v. Smith & Wesson, 97 F. Supp. 2d 
at 830, which likewise found no Commerce Clause 
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violation.

 [**P50]  We find no impediment in the Due Process or 
Commerce Clause that requires dismissal of this 
lawsuit.

V. Conclusion

 [**P51]  In conclusion, we find that the court of appeals 
erred in upholding the dismissal of the complaint, since 
sufficient facts have been alleged to withstand scrutiny 
under Civ.R. 12(B)(6). Reversal of the judgment, 
however, does not mean that appellant will prevail upon 
remand. What it does mean is that appellant has alleged 
the facts necessary to withstand a motion to dismiss 
and will now have the opportunity to pursue its claims. 
While we do not predict the outcome of this case, 
 [***1151]  we would be remiss if we did not recognize 
the importance  [*430]  of allowing this type of litigation 
to go past the pleading stages. As two commentators so 
aptly noted: "If as a result of both private and municipal 
lawsuits, firearms [****39]  are designed to be safer and 
new marketing practices make it more difficult for 
criminals to obtain guns, some firearm-related deaths 
and injuries may be prevented. While no one should 
believe that lawsuits against gun manufacturers and 
dealers will solve the multifaceted problem of firearm 
violence, such litigation may have an important role to 
play, complementing other interventions available to 
cities and states." Vernick & Teret, New Courtroom 
Strategies Regarding Firearms: Tort Litigation Against 
Firearm Manufacturers and Constitutional Challenges to 
Gun Laws (1999), 36 Hous.L.Rev. 1713, 1754.

 [**P52]  Accordingly, for the above reasons, we reverse 
the judgment of the court of appeals and remand the 
cause to the trial court for further proceedings consistent 
with this decision.

Judgment reversed and cause remanded.

DOUGLAS, RESNICK and PFEIFER, JJ., concur.

MOYER, C.J., COOK and LUNDBERG STRATTON, 
JJ., dissent.  

Dissent by: MOYER

Dissent

MOYER, C.J., dissenting.

 [**P53]  I respectfully dissent from the majority's 
decision. Appellant alleges an "epidemic of handguns in 
the hands of persons who cannot lawfully possess 
them, which has brought terror [****40]  to the streets, 
schoolyards, playgrounds, and homes of Cincinnati and 
has resulted in thousands of preventable shootings of 
innocent citizens, especially children and police 
officers." These are serious allegations, and portray a 
city under siege virtually overrun with criminals bearing 
illegally obtained handguns.

 [**P54]  However, the issue before us is not whether 
the city could prove that appellees fail to take 
reasonable measures that would prevent handguns they 
sell from being possessed by criminals and minors. Nor 
is the issue whether this alleged failure "unreasonably 
interferes with the public's health, safety, welfare, and 
peace," as alleged by appellant. The issue is not 
whether we agree with appellant that there exists in 
Cincinnati an epidemic of violence due to handguns 
illegally obtained.

 [**P55]  This appeal simply involves a question of law: 
does the city have standing to assert its claims? The 
majority holds that appellant has standing. I disagree 
with this conclusion, and would find the city's alleged 
injuries to be too remote from the conduct of appellees 
and too derivative of the harms suffered by victims of 
handgun violence to establish proper standing [****41]  
to sue the appellees.

 [**P56]  [*431]   As the majority's discussion regarding 
remoteness and proximate causation aptly 
demonstrates, the harm alleged by the city must not be 
a remote or tenuous consequence of the appellees' 
alleged misconduct. Although " '[in] a philosophical 
sense, the consequences of an act go forward to 
eternity, and the causes of an event go back to the 
dawn of human events,' " courts have limited an actor's 
responsibility for the consequences of the actor's 
conduct.  Johnson v. Univ. Hosps. of Cleveland (1989), 
44 Ohio St.3d 49, 57, 540 N.E.2d 1370 (quoting Prosser 
& Keeton, Law of Torts [5th Ed.1984] 264, Section 41). 
The limitation of proximate causation rests in a very 
large part on the nature and degree of the connection 
between the defendant's acts and the events of which 
the plaintiff complains. Id.

The Holmes test

 [**P57]  I agree with the majority that the Supreme 
Court in Holmes v. Securities  [***1152]  Investor 
Protection Corp. (1992), 503 U.S. 258, 269, 112 S. Ct. 
1311, 117 L. Ed. 2d 532, articulated the reason 
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directness of relationship is a central requirement of 
causation. "First, the less direct an injury is, the 
more [****42]  difficult it becomes to ascertain the 
amount of a plaintiff's damages attributable to the 
violation, as distinct from other, independent, factors. * * 
* Second, quite apart from problems of proving factual 
causation, recognizing claims of the indirectly injured 
would force courts to adopt complicated rules 
apportioning damages among plaintiffs removed at 
different levels of injury from the violative acts, to 
obviate the risk of multiple recoveries. * * * And, finally, 
the need to grapple with these problems is simply 
unjustified by the general interest in deterring injurious 
conduct, since directly injured victims can generally be 
counted on to vindicate the law as private attorneys 
general, without any of the problems attendant upon 
suits by plaintiffs injured more remotely."

 [**P58]  The factors in Holmes are determinative of 
whether a plaintiff's claims are too remote or derivative. 
However, I strongly disagree with the majority's analysis 
and application of the test to the instant case.

 [**P59]  The majority's opinion provides helpful analysis 
of the two prevailing views reflected in the numerous 
civil actions by municipalities asserting negligence and 
public nuisance [****43]  by gun manufacturers. I find 
the view represented in Ganim v. Smith & Wesson to be 
persuasive.  Ganim v. Smith & Wesson Corp. (2001), 
258 Conn. 313, 780 A.2d 98. Ganim was the first of 
these cases to be decided by a state supreme court. 
Affirming the trial court's dismissal for lack of standing, 
the Supreme Court of Connecticut held that the city of 
Bridgeport lacked standing because the harms it alleged 
were too remote, indirect, and derivative with respect to 
the defendants' alleged conduct.  Id. at 365, 780 A.2d 
98. The court noted that questions of remoteness and 
indirectness in the context of standing are analogous to 
questions of proximate cause in federal standing 
 [*432]  jurisprudence, which "reflects 'ideas of what 
justice demands, or of what is administratively possible 
and convenient.' " Id. at 349-350, 780 A.2d 98, quoting 
Prosser & Keeton, Torts (5th Ed.1984) 264, Section 41.

A. Alleged injuries of the city are indirect, as they are too 
remote from the manufacturers' conduct and too 
derivative of others' harms

 [**P60]  In determining that the plaintiffs could not 
satisfy the first Holmes factor, that of directness, 
the [****44]  Ganim court emphasized the numerous 
"links in the factual chain between the defendants' 
conduct and the harms suffered by the plaintiffs." Id. at 

353, 780 A.2d 98. Specifically, the court noted that 
manufacturers sell handguns to distributors or 
wholesalers, and that these sales are lawful because 
federal law requires both buyers and sellers to be 
licensed.  Id. at 353-354, 780 A.2d 98. Distributors then 
sell the handguns to retailers. Id. These sales are also 
lawful in that federal law requires both the distributors 
and the retailers to be licensed. Id. Next, retailers sell 
the guns legally either to authorized buyers, i.e., 
legitimate consumers, or to unauthorized buyers 
through the "straw man" method or other illegitimate 
means.  Id. at 354, 780 A.2d 98. These latter sales 
would probably be criminal under federal law. Id. Next, 
the illegally acquired guns enter a black market, 
eventually finding their way to unauthorized users. Id.

 [**P61]  At this point, either authorized buyers misuse 
the handguns by not taking proper storage or other 
unwarned or uninstructed precautions, or unauthorized 
buyers misuse the guns to commit crimes or 
other [****45]  harmful acts. Id. The city then incurs 
 [***1153]  expenses for various municipal necessities, 
including crime investigation, emergency and other 
medical services for the injured, or similar expenses. Id. 
Finally, the city may suffer financial consequences, 
including increased costs for municipal services, 
increased tax burdens on taxpayers, reduced property 
values, loss of investments and economic development, 
loss of tax revenues from lost productivity, injuries and 
deaths of the city's residents, destruction of families and 
communities in the city, and the negative impact on the 
lifestyle of the city's children and ability of its residents to 
live free from apprehension of danger.  Id. at 354-355, 
780 A.2d 98.

 [**P62]  The Ganim court found that the number of links 
in this factual chain was in and of itself strongly 
suggestive of remoteness. Id. at 355, 780 A.2d 98 citing 
Steamfitters Local Union No. 420 Welfare Fund v. Philip 
Morris, Inc. (C.A.3, 1999), 171 F.3d 912, 930. 
Steamfitters Local focused on the "sheer number of 
links in the chain of causation" between the tobacco 
company's suppression of information and the increased 
costs of [****46]  health care by the union fund, 
concluding that the "extremely indirect nature of the 
Fund's injuries and the highly speculative and complex 
damages claims" demonstrated that the  [*433]  union's 
claims "are precisely the type of indirect claims that the 
proximate cause requirement is intended to weed out." 
Id. at 930.

 [**P63]  I agree with this reasoning, and would find that 
the first factor articulated in Holmes militates against 
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granting the city standing for these claims. In the instant 
case, the city characterizes appellees as corporations 
that design, manufacture, advertise, import and/or sell 
firearms that can be fired by unauthorized or unintended 
users in Cincinnati. Therefore, the links in the factual 
chain between appellees' conduct and harms suffered 
by the city are similar to those links enumerated in 
Ganim: manufacturer to distributor or wholesaler, 
distributor or wholesaler to retailer, retailer to authorized 
or unauthorized buyers, and ultimately accidental 
misuse by authorized buyers or criminal misuse by 
unauthorized buyers. Accidental and criminal misuse of 
handguns then results in increased expenses for the city 
for "additional police protection,  [****47]  overtime, 
emergency services, pension benefits, health care, 
social services and other necessary facilities and 
services." In addition, the city alleges that it has 
sustained "a loss of investment, economic development 
and tax revenue due to lost productivity--all associated 
with the defective design, and negligent manufacture, 
assembly, marketing, distribution, promotion and sale of 
guns."

 [**P64]  Holmes held that indirectness adds to the 
difficulty in determining which of a plaintiff's damages 
are attributable to a defendant's misconduct. Holmes, 
503 U.S. at 269-270, 112 S. Ct. 1311, 117 L. Ed. 2d 
532. The very fact that there are multiple links between 
the conduct of the manufacturers and the harms 
suffered by the city demonstrates the difficulty in 
determining damages. For example, where a criminal 
wrongdoer harms another with an illegally obtained 
handgun, that criminal offender is responsible for 
injuries caused to the victim. Depending upon how the 
wrongdoer obtained the handgun, there may be a 
number of persons linking the offender to the retailer or 
distributor, who may also be liable. Additionally, there 
will be enormous difficulties in determining [****48]  
exactly how much of municipal expenses such as 
police, emergency services, pension benefits, health 
care, social services and other necessary facilities and 
services, as well as loss of revenue and investment and 
economic development, are a result of only the 
manufacturers' actions and not the actions of the 
criminal wrongdoer,  [***1154]  the retailer, distributor, 
or persons who possess guns legally.

 [**P65]  Finally, factors other than the manufacture, 
advertisement, distribution, and retail sales of handguns 
may contribute to the various harms claimed by the 
plaintiffs.  Ganim, 258 Conn. at 356, 780 A.2d 98. 
According to Ganim, these may include "illegal drugs, 
poverty, illiteracy, inadequacies in the public educational 

system, the birth rates of unmarried teenagers, the 
disintegration of family relationships, the decades long 
trend of the middle class moving from city  [*434]  to 
suburb, * * * the upward track of health costs generally, 
* * * and unemployment." Id.

 [**P66]  Ganim held that in addition to remoteness, the 
harms suffered by the plaintiffs were derivative of those 
suffered by the victims and their families.  Id. at 355, 
780 A.2d 98. [****49]  In other words, the city would not 
suffer the harm of increased costs for municipal services 
but for the fact that certain residents of the city had been 
the primary victims of handgun violence. Id. For 
example, increased medical costs are essentially costs 
imposed on the victims of handgun violence, and 
decreased tax revenues from lost productivity are a 
result of lost productivity and income on the part of 
otherwise productive residents who have fallen victim to 
handgun violence. Id.

 [**P67]  I agree with this reasoning. The majority 
characterizes this first factor as one of "difficulty of 
proof," and believes the difficulty to be minimal, as the 
city "is seeking recovery, in part, for police expenditures 
and property repairs, which can be easily computed." 
However, in order to prove damages, the city must first 
identify which incidents involved the use of illegal 
handguns or legal handguns in the hands of 
unauthorized users, and then link that portion of the 
city's costs to that incident. In many instances the 
weapon used in a crime is never recovered. How, under 
these circumstances, can the city prove that the weapon 
involved was either illegal or in the hands of an 
unauthorized [****50]  user?

 [**P68]  In addition to disagreeing with the majority's 
determination that the expenses borne by the city are 
easily capable of proof, I strongly disagree with the 
majority's characterization of the first Holmes factor as 
one of difficulty of proof.

 [**P69]  The question is not whether the city can prove 
that it has suffered damages, but whether the city can 
prove that those damages are attributable to the 
wrongdoing of the gun manufacturers as opposed to 
other, independent factors.  Holmes, 503 U.S. at 269, 
112 S. Ct. 1311, 117 L. Ed. 2d 532. Given the multiple 
links in the factual chain between the gun 
manufacturers' conduct and harms suffered by the city, 
the derivative nature of the harms when viewed in 
conjunction with harms suffered by the primary victims 
of handgun violence, as well as the multiple societal 
factors that contribute to the misuse of handguns, I 
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would find a very high degree of difficulty in determining 
the amount of the city's damages attributable to the 
conduct of the gun manufacturers.

B. Recognizing the city's claim would require a court to 
adopt complicated rules apportioning damages

 [**P70]  The majority finds that [****51]  since the city is 
seeking recovery for injuries to itself only, there is little 
risk of double recovery and, thus, the city withstands 
scrutiny under the second factor in the Holmes test. 
Furthermore, the majority  [*435]  finds that since the 
city is seeking recovery for its own harm, the general 
interest is best served by having the city bring this 
lawsuit. I disagree.

 [**P71]  I read Holmes differently. The second factor of 
Holmes is whether "recognizing claims by the indirectly 
injured would force courts to adopt complicated rules 
apportioning damages among plaintiffs  [***1155]  
removed at different levels of injury from the violative 
acts, to obviate the risk of multiple recoveries." Id., 503 
U.S. at 269, 112 S. Ct. 1311, 117 L. Ed. 2d 532. In its 
complaint, the city paints a horrific picture of murder, 
assault, suicides, and accidental killings involving either 
illegal handguns or legal handguns in the hands of 
unauthorized users. As a result of these violent acts, the 
city, "in its role of providing protection and care for its 
citizens, * * * provides or pays for additional police 
protection, emergency services, pension benefits, health 
care and other necessary services [****52]  due to the 
threat posed by the use of defendants' products." In 
addition, the city alleges harm as a result of "injuries to 
certain of its residents and police officers caused by the 
defendants' products, as well as by the loss of 
substantial tax revenue."

 [**P72]  Taking, as we must, these pleadings as true, 
Mitchell v. Lawson Milk Co. (1988), 40 Ohio St.3d 190, 
192, 532 N.E.2d 753, it follows that for practically every 
harm the city has suffered, there is at least one injured 
victim standing between the city and the gun 
manufacturers. In its complaint, the city states that it is 
seeking reimbursement for police, emergency, health, 
corrections, prosecution, and other services. Support for 
the conclusion that this is a derivative action is found in 
the complaint itself, which expressly connects the city's 
damages to death and injuries by individual citizens 
allegedly resulting from illegal handguns or the use of 
legal handguns by unauthorized users. This would 
suggest that many of the city's expenses would not have 
been incurred but for injuries to the primary victim. For 
example, the city may incur expenses for police, 

emergency services, and health care when [****53]  
someone has been injured because of the use of an 
unauthorized or illegal handgun. The injured person 
may also have a claim against the gun manufacturers.

 [**P73]  Moreover, the fact that the city seeks damages 
in part only for its own harm does not in and of itself 
satisfy the Holmes test. The Second Circuit has held 
that economic injuries alleged by a labor union health 
and welfare trust fund against tobacco companies were 
purely derivative of physical injuries suffered by plan 
participants, and thus too remote to establish standing 
to sue.  Laborers Local 17 Health & Benefit Fund v. 
Philip Morris, Inc. (1999), 191 F.3d 229, 239. However, 
the court also found that "even were we to assume that 
the single satisfaction rule would prohibit duplicative 
recoveries by multiple plaintiffs against a single 
defendant, it would not cure the ultimate problem set 
forth in Holmes, that is, that courts would be forced to 
'adopt complicated rules apportioning  [*436]  
damages.'" Laborers Local 17 at 241, quoting Holmes, 
503 U.S. at 269, 112 S. Ct. 1311, 117 L. Ed. 2d 532. 
Therefore, I would find that the application of the second 
factor of the Holmes test [****54]  supports the decision 
of the court of appeals and the trial court.

C. Directly injured persons can remedy the harm alleged 
by the city

 [**P74]  What Holmes requires courts to analyze is not 
whether these damages are capable of being proven, 
but whether the difficulties inherent in fashioning 
complicated rules apportioning damages among 
multiple plaintiffs is justified. Thus, the third factor of 
Holmes states that because directly injured victims can 
generally be expected to vindicate the law "as private 
attorneys general" without the problems described by 
factors one and two, the need for courts to grapple with 
these problems is simply unjustified by the general 
interest in deterring injurious conduct.  Id., 503 U.S. at 
269-270, 112 S. Ct. 1311, 117 L. Ed. 2d 532. Accepting 
the pleadings as true, it is immediately apparent that 
there are unfortunately numerous directly injured victims 
of handgun violence in Cincinnati. One successful suit 
filed by a  [***1156]  directly injured victim is every bit as 
much a deterrent as the instant suit and may have just 
as much, if not more, economic impact on the gun 
manufacturers. Thus, I would hold that an application of 
the  [****55]  Holmes test requires that we affirm the 
judgment of the court of appeals.

LUNDBERG STRATTON, J., concurs in the foregoing 
dissenting opinion.
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COOK, J., dissenting.

 [**P75]  Like the Chief Justice, I would find that 
Cincinnati's negligence-based claims are barred by 
remoteness principles. I write separately, however, 
because our views on remoteness ultimately diverge in 
one subtle respect. I also write separately to illustrate 
why the city has failed to state cognizable claims for 
products liability and public nuisance.

I 

 [**P76]  I agree with much of the analysis contained in 
the Chief Justice's dissenting opinion. But instead of 
viewing remoteness principles as germane to the 
question of whether the city has standing to raise the 
negligence claims at issue here, I would find that the 
remoteness of the alleged harm precludes the city from 
establishing proximate cause as a matter of law. See 
Philadelphia v. Beretta U.S.A. Corp. (C.A.3, 2002), 277 
F.3d 415. Without belaboring the difference (which is 
essentially academic at this point), I note that the test 
articulated in Holmes v. Securities Investor Protection 
Corp. (1992), 503 U.S. 258, 112 S. Ct. 1311, 117 L. Ed. 
2d 532, [****56]  cited by both the majority and the Chief 
Justice,  [*437]  analyzed remoteness in the proximate-
cause context.  Id. at 269, 112 S. Ct. 1311, 117 L. Ed. 
2d 532. Any relationship between remoteness and 
standing that can be gleaned from Holmes arises from 
proximate cause being an element of statutory standing 
under the federal RICO statute at issue in that case. 
See id. at 267-268, 112 S. Ct. 1311, 117 L. Ed. 2d 532 
(analogizing to antitrust cases, which condition a 
plaintiff's "right to sue" on a showing of proximate 
cause); id. at 286-287, 112 S. Ct. 1311, 117 L. Ed. 2d 
532 (Scalia, J., concurring in judgment) (observing that 
proximate cause is one of the "usual elements" of 
statutory standing). Given that distinction, I hesitate to 
include a proximate-cause component within a 
conventional standing analysis, particularly when the 
negligence causes of action pleaded by the city already 
require proof of proximate cause as a substantive 
element.

II 

 [**P77]  Inasmuch as proximate cause is an essential 
element of a products liability claim, see R.H. Macy & 
Co. v. Otis Elevator Co. (1990), 51 Ohio St.3d 108, 110, 
554 N.E.2d 1313, [****57]  remoteness principles also 
support dismissal of the city's causes of action sounding 
in products liability. Remoteness aside, however, the 
city's claims also fail for their failure to plead a 

compensable injury.

 [**P78]  The majority correctly determines that the city 
has failed to state a valid statutory claim for relief insofar 
as an action for purely economic harm is not 
maintainable under the Ohio Products Liability Act. See 
R.C. 2307.71(M). I disagree, however, with the 
majority's holding that the city may maintain its 
common-law products-liability claims alleging defective 
design and failure to warn. Even assuming that the Act 
does not preempt these claims, a proposition of which I 
am not convinced, 8. the city has not pleaded valid 
common-law causes of action. As the  [***1157]  
majority acknowledges, the city pleaded facts 
suggesting that it has suffered purely economic 
damages (i.e., increased municipal costs allegedly 
attributable to the actions of the various defendants). 
The majority cites no case, however, in which we have 
allowed products liability to be a viable theory of 
recovery for a plaintiff situated similarly to the city in this 
case--namely,  [****58]  a plaintiff whose economic 
harm is not attributed to having been a user, consumer, 
or foreseeable person present at the time of product 
failure. See, e.g., Temple v. Wean United, Inc. (1977), 
50 Ohio St.2d 317, 4 O.O.3d 466, 364 N.E.2d 267, 
paragraph one of the syllabus (announcing rule of strict 
products liability "for  [*438]  physical harm * * * caused 
to the ultimate user or consumer"); Lonzrick v. Republic 
Steel Corp. (1966), 6 Ohio St.2d 227, 35 Ohio Op. 2d 
404, 218 N.E.2d 185, paragraph two of the syllabus 
(allowing products-liability claim by plaintiff injured "while 
he was working in a place where his presence was 
reasonably to be anticipated by the defendant"). Today's 
majority appears to extend products-liability law to new 
categories of potential plaintiffs without any reasoned 
explanation of how that can be so.

 [****59]  III 

 [**P79]  As to the public-nuisance cause of action, it is 
true that principles of remoteness do not necessarily 
prevent the city from stating a valid claim. See Camden 
Cty. Bd. of Chosen Freeholders v. Beretta U.S.A. Corp. 
(D.N.J.2000), 123 F. Supp. 2d 245, 264, affirmed 
(C.A.3, 2001), 273 F.3d 536. Nevertheless, even this 
cause of action fails because the reach of public-

8.  See, e.g., Carrel v. Allied Products Corp. (1997), 78 Ohio 
St.3d 284, 292-294, 677 N.E.2d 795 (Cook, J., dissenting in 
part and concurring in part); LaPuma v. Collinwood Concrete 
(1996), 75 Ohio St.3d 64, 68, 661 N.E.2d 714 (Cook, J., 
concurring).
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nuisance law does not go as far as the city would have 
us extend it.

 [**P80]  Admittedly, the law of nuisance appears at first 
glance to be broad enough to encompass virtually any 
type of conduct. For example, 4 Restatement of the Law 
2d, Torts (1977), Section 821B, cited with approval by 
the majority, broadly defines what may qualify as an 
actionable public nuisance. Similarly, this court has 
described the concept of nuisance in broad terms so as 
to include "the doing of anything, or the permitting of 
anything under one's control or direction to be done 
without just cause or excuse, the necessary 
consequence of which interferes with or annoys another 
in the enjoyment of his legal rights." (Emphasis added.) 
Taylor v. Cincinnati (1944), 143 Ohio St. 426, 28 O.O. 
369, 55 N.E.2d 724, [****60]  paragraph two of the 
syllabus. Despite the arguably broad reach of the public-
nuisance tort, however, judicial restraint counsels 
against this court extending it to the allegations of the 
city's complaint.

 [**P81]  First, the city's allegations of harm cut against 
holding the named defendants responsible under a 
public-nuisance theory. The defendants' allegedly 
wrongful conduct would never ripen into a public 
nuisance without the conduct of various unnamed third 
parties, such as criminals and persons who negligently 
allow minors to obtain guns. In other words, the 
defendants' marketing and distribution practices cause 
harm only through intervening actions of persons not 
within the defendants' control. Where acts of 
independent third parties cause the alleged harm, it 
cannot be said that the defendants--here, gun 
manufacturers, trade associations, and a gun 
distributor--have the requisite degree of control over the 
source of the nuisance to allow liability.  Philadelphia v. 
Beretta U.S.A. Corp., 277 F.3d at 422; Camden Cty Bd. 
of Chosen Freeholders v. Beretta U.S.A. Corp., 273 
F.3d at 541.

 [**P82]  [*439]   Second, to allow the public-nuisance 
doctrine [****61]  to reach the defendants in this case 
amounts to an unwarranted legislative judgment by this 
court. By its decision today, the majority subjects the 
defendants to potential nuisance liability for the way 
they design, distribute, and market lawful products. In 
extending the  [***1158]  doctrine of public nuisance in 
this manner, this court takes the ill-advised first step 
toward transforming nuisance into " 'a monster that 
would devour in one gulp the entire law of tort.' " 
Camden Cty Bd. of Chosen Freeholders v. Beretta 
U.S.A. Corp., 273 F.3d at 540, quoting Tioga Pub. 

School Dist. v. U.S. Gypsum Co. (C.A.8, 1993), 984 
F.2d 915, 921; see, also, Philadelphia v. Beretta U.S.A. 
Corp. (E.D.Pa.2000), 126 F. Supp. 2d 882, 909, 
affirmed (C.A.3, 2002), 277 F.3d 415. Even the 
Restatement, which itself broadly defines the concept of 
nuisance, counsels courts against declaring a given 
activity to be a public nuisance "if there has been 
established a comprehensive set of legislative acts or 
administrative regulations governing the details of a 
particular kind of conduct." 4 Restatement, Section 
821B, Comment f. Where, as here, the 
defendants [****62]  are subject to extensive federal 
regulation concerning their activities, the majority's 
decision to allow a nuisance claim is inappropriate.

 [**P83]  For the foregoing reasons, I respectfully 
dissent.

LUNDBERG STRATTON, J., concurs in the foregoing 
dissenting opinion.  

End of Document
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City of Gary v. Smith & Wesson Corp., 776 N.E.2d 368, 
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Disposition: Trial court judgment reversed; case 
remanded for further proceedings. Court of Appeals' 
opinion superseded.  

Core Terms
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alleges, costs, manufacturers, dealers, injunctive relief, 
regulation, sales, unlawful sale, municipal, firearms, trial 
court, weapon, purchases, injuries, asserts, nuisance 
claim, public right, courts, proximate cause, lawsuit, 
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Case Summary

Procedural Posture
Plaintiff city sued defendants, the manufacturers, the 
wholesaler, and the dealers, alleging claims for public 
nuisance, negligent distribution of guns, and negligent 
design. The trial court granted defendants' motion to 
dismiss for failure to state a claim. The Indiana Court of 
Appeal affirmed dismissal of the negligence claims as to 
all defendants and of the nuisance claim as to the 
manufacturers and distributors only. The city appealed.

Overview
The city asserted that public nuisance is an independent 
cause of action and that any business unreasonably and 
unnecessarily operating in a dangerous manner could 
constitute a nuisance. The city alleged that defendants 
knowingly participated in a distribution system that 
unnecessarily and sometimes even intentionally 
provided guns to criminals, juveniles, and others who 
may not lawfully possess them. The question for the 
supreme court was whether a statutory violation or an 
underlying tort was required, as claimed by defendants, 
in order to assert a public nuisance claim. Among other 
things, the supreme court concluded that a public 
nuisance could exist without an underlying independent 
tort and legislative authorization of defendants' activities 
was not an affirmative defense to any public nuisance 
claim. As for the dismissal of the city's negligence claim, 
the supreme court concluded that the city's allegations 
were conclusory but dismissal was premature since the 
issues were for a trier of fact. The supreme court further 
concluded that although damages may be hard to 
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prove, injunctive relief could be an appropriate remedy.

Outcome
The judgment of the trial court was reversed and the 
case was remanded for further proceedings.

LexisNexis® Headnotes

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Civil Procedure > Dismissal > Involuntary 
Dismissals > Failure to State Claims

HN1[ ]  Motions to Dismiss, Failure to State Claim

The standard of review for a motion to dismiss is well 
settled. A complaint may not be dismissed for failure to 
state a claim unless it is clear on the face of the 
complaint that the complaining party is not entitled to 
relief.

Civil Procedure > ... > Defenses, Demurrers & 
Objections > Motions to Dismiss > Failure to State 
Claim

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Civil Procedure > Dismissal > Involuntary 
Dismissals > Failure to State Claims

Civil Procedure > Appeals > Standards of 
Review > General Overview

HN2[ ]  Motions to Dismiss, Failure to State Claim

In reviewing the dismissal of an action for failure to state 
a claim, the supreme court views the pleadings in the 

light most favorable to the nonmoving party and draws 
every reasonable inference in favor of it.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Torts > Negligence > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

HN3[ ]  Types of Nuisances, Public Nuisances

A public nuisance is an unreasonable interference with 
a right common to the general public.

Real Property Law > Torts > Nuisance > General 
Overview

HN4[ ]  Torts, Nuisance

See Ind. Code § 32-30-6-6.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Private Nuisances

Torts > Negligence > General Overview

Real Property Law > Torts > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

HN5[ ]  Types of Nuisances, Private Nuisances

A public nuisance is an activity reasonably and naturally 
calculated to injure the general public. Not every 
dangerous agency is a nuisance, and an instrumentality 
maintained upon private premises may only be said to 
be a nuisance upon the ground that it is calculated to 
produce personal injuries when it is of such character, 
and so maintained, that it is reasonably and naturally 
calculated to injure the general public or strangers who 
may come upon the premises.
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Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Torts > Negligence > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

HN6[ ]  Types of Nuisances, Public Nuisances

A nuisance is an activity that generates injury or 
inconvenience to others that is both sufficiently grave 
and sufficiently foreseeable that it renders it 
unreasonable to proceed at least without compensation 
to those that are harmed. Whether it is unreasonable 
turns on whether the activity, even if lawful, can be 
expected to impose such costs or inconvenience on 
others that those costs should be borne by the 
generator of the activity, or the activity must be stopped 
or modified. The same activity may constitute a 
nuisance in some contexts, but be acceptable in others 
where its adverse effects are not sufficient to require a 
remedy.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Torts > Negligence > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

HN7[ ]  Types of Nuisances, Public Nuisances

A public nuisance is an unreasonable interference with 
a right common to the general public. Circumstances 
that may sustain a holding that an interference with a 
public right is unreasonable include the following: (a) 
Whether the conduct involves a significant interference 
with the public health, the public safety, the public 
peace, the public comfort or the public convenience, or 
(b) whether the conduct is proscribed by a statute, 
ordinance or administrative regulation, or (c) whether 
the conduct is of a continuing nature or has produced a 
permanent or long-lasting effect, and, as the actor 
knows or has reason to know, has a significant effect 
upon the public right.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Torts > Negligence > General Overview

Real Property Law > Torts > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

HN8[ ]  Types of Nuisances, Public Nuisances

There is no requirement that the activity involve an 
unlawful activity or use of land. If an activity meets the 
requirements of an unreasonable interference with a 
public right, it may constitute a public nuisance.

Real Property Law > Torts > Nuisance > Elements

Torts > Negligence > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

HN9[ ]  Nuisance, Elements

A public nuisance may exist without an underlying 
independent tort.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Torts > Negligence > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

HN10[ ]  Types of Nuisances, Public Nuisances

A nuisance claim may be predicated on a lawful activity 
conducted in such a manner that it imposes costs on 
others. This is the case whether the actor intends the 
adverse consequences or merely is charged with 
knowledge of the reasonably predictable harm to others. 
In either case, the law of public nuisance is best viewed 
as shifting the resulting cost from the general public to 
the party who creates it.

Real Property Law > Torts > Nuisance > Elements
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Torts > Negligence > General Overview

Real Property Law > Torts > Nuisance > General 
Overview

HN11[ ]  Nuisance, Elements

One is subject to liability for a nuisance caused by an 
activity, not only when he carries on the activity but also 
when he participates to a substantial extent in carrying it 
on.

Criminal Law & Procedure > ... > Weapons 
Offenses > Trafficking in Weapons > Elements

Real Property Law > Torts > Nuisance > General 
Overview

Torts > ... > Proof > Violations of Law > General 
Overview

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

HN12[ ]  Trafficking in Weapons, Elements

Intentional failure to observe a statutory standard is 
presumptively unreasonable.

Torts > ... > Proof > Violations of Law > General 
Overview

HN13[ ]  Proof, Violations of Law

Sales in violation of gun registration laws are negligence 
per se for which the seller may be civilly liable.

Criminal Law & Procedure > ... > Firearms 
Licenses > Businesses > Inspections & 
Recordkeeping

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

HN14[ ]  Businesses, Inspections & Recordkeeping

A dealer may not sell a handgun until (1) the potential 
buyer has agreed in writing to a criminal background 
check; (2) the dealer must provide the buyer's personal 

information including name, birth date, and social 
security number to the state police; and request criminal 
history information from the state police. Ind. Code § 35-
47-2.5-3 (1998). The dealer must also obtain proper 
identification of the purchaser, including a current 
address. Ind. Code § 35-47-2.5-5.

Real Property Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances

Real Property Law > Torts > Nuisance > General 
Overview

HN15[ ]  Types of Nuisances, Public Nuisances

The fact that conduct is otherwise lawful is no defense 
where the actions or failures to act of multiple 
defendants creating in the aggregate a public nuisance 
can justify liability.

Real Property Law > Torts > Nuisance > General 
Overview

HN16[ ]  Torts, Nuisance

The essence of a nuisance claim is the foreseeable 
harm unreasonably created by the defendants' conduct.

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > Challenges

Civil Procedure > ... > In Rem & Personal 
Jurisdiction > In Personam Actions > General 
Overview

HN17[ ]  In Personam Actions, Challenges

A state may assert jurisdiction over activity that is 
conducted outside the state, but has its effects within 
the jurisdiction.

Business & Corporate 
Compliance > ... > Transportation Law > Interstate 
Commerce > State Powers

Transportation Law > Interstate 
Commerce > Balancing Tests
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Constitutional Law > Congressional Duties & 
Powers > Commerce Clause > General Overview

Governments > Police Powers

Transportation Law > Interstate 
Commerce > Federal Powers

HN18[ ]  Interstate Commerce, State Powers

Whether a particular state remedy rises to the level of a 
burden on interstate commerce is essentially a 
balancing exercise in which any inconvenience to the 
national economy must be justified by the state's 
interest in protecting its own citizens.

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

Torts > Public Entity Liability > Liability > General 
Overview

HN19[ ]  Criminal Offenses, Weapons Offenses

Indiana law requires that no sales of guns be made to 
felons and some others deemed as significant risks. Ind. 
Code § 35-47-2-7(b).

Constitutional Law > Supremacy Clause > General 
Overview

HN20[ ]  Constitutional Law, Supremacy Clause

See 18 U.S.C.S. § 927.

Constitutional Law > Supremacy Clause > General 
Overview

Torts > Procedural Matters > Preemption > General 
Overview

Torts > Products Liability > General Overview

HN21[ ]  Constitutional Law, Supremacy Clause

A state can establish product liability standards in the 
absence of federal preemption of the area.

Governments > Local Governments > Claims By & 
Against

Real Property 
Law > ... > Remedies > Injunctions > General 
Overview

Real Property 
Law > ... > Nuisance > Remedies > General 
Overview

HN22[ ]  Local Governments, Claims By & Against

Ind. Code § 32-30-6-7 allows an action to abate or 
enjoin a nuisance to be brought by the attorney of any 
city or town in which a nuisance exists.

Real Property 
Law > ... > Remedies > Damages > General 
Overview

Real Property Law > Torts > Nuisance > General 
Overview

Real Property 
Law > ... > Nuisance > Remedies > General 
Overview

Real Property 
Law > ... > Remedies > Injunctions > General 
Overview

HN23[ ]  Remedies, Damages

Ind. Code § 32-30-6-8 allows a nuisance to be enjoined 
or abated, and damages recovered for the nuisance.

Governments > Local Governments > Claims By & 
Against

Governments > Local Governments > Duties & 
Powers

HN24[ ]  Local Governments, Claims By & Against

Ind. Code § 35-47-11-2 prevents the regulation of 
firearms by cities.

Governments > Local Governments > Claims By & 
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Against

Governments > Local Governments > Ordinances & 
Regulations

HN25[ ]  Local Governments, Claims By & Against

Ind. Code § 36-1-6-4 authorizes a municipal corporation 
to enjoin persons from violating an ordinance regulating 
the use of property or engaging in conduct without a 
required license.

Governments > Legislation > Interpretation

Real Property 
Law > ... > Remedies > Injunctions > General 
Overview

HN26[ ]  Legislation, Interpretation

A statute specifically addressing a subject controls over 
a generally worded one.

Governments > Local Governments > Duties & 
Powers

Governments > Local Governments > Home Rule

Governments > State & Territorial 
Governments > Relations With Governments

HN27[ ]  Local Governments, Duties & Powers

The Home Rule Act, Ind. Code § 36-1-3-1 through 9, 
grants local governing bodies all the powers that they 
need for the effective operation of government as to 
local affairs. Ind. Code § 36-1-3-2. The Act explicitly 
declares that any doubt as to the existence of a power 
of a unit shall be resolved in favor of its existence. Ind. 
Code § 36-1-3-3(b).

Civil Procedure > Remedies > Damages > Monetary 
Damages

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

Real Property Law > Torts > Nuisance > Elements

Governments > Local Governments > Claims By & 
Against

Governments > State & Territorial 
Governments > Claims By & Against

HN28[ ]  Damages, Monetary Damages

Ind. Code § 32-30-6-8 explicitly allows monetary 
damages to be recovered by any successful plaintiff in a 
nuisance action. This includes a city as well as private 
parties.

Torts > Negligence > Elements

Torts > Negligence > General Overview

HN29[ ]  Negligence, Elements

The elements of a negligence action have long been 
recited by courts in Indiana and elsewhere as duty, 
breach, causation and harm.

Torts > ... > Elements > Duty > General Overview

HN30[ ]  Elements, Duty

Where a duty is already recognized it is to be followed, 
and the courts need not turn to a balancing test of 
factors to determine whether a duty exists.

Torts > ... > Elements > Duty > General Overview

HN31[ ]  Elements, Duty

A custodian of firearms owes a duty to act with 
reasonable care to see that the weapons do not fall into 
the hands of people known to be dangerous. The care 
required is always reasonable care. This standard never 
varies, but the care which it is reasonable to require of 
the actor varies with the danger involved in his act, and 
is proportionate to it. The greater the danger, the greater 
the care which must be exercised.

Criminal Law & Procedure > ... > Weapons 
Offenses > Trafficking in Weapons > Elements

Family Law > Family Protection & 
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Welfare > Dependent & Disabled Adults > General 
Overview

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

Criminal Law & Procedure > ... > Firearms 
Licenses > Businesses > Sales

HN32[ ]  Trafficking in Weapons, Elements

Ind. Code § 35-47-2-7 prohibits the sale or transfer of 
ownership of a handgun to a minor, a convicted felon, a 
drug abuser, an alcohol abuser or a mentally 
incompetent person.

Criminal Law & Procedure > ... > Use of 
Weapons > Simple Use > Elements

Torts > ... > Causation > Proximate 
Cause > General Overview

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

Criminal Law & Procedure > ... > Weapons 
Offenses > Use of Weapons > General Overview

HN33[ ]  Simple Use, Elements

Under standard negligence doctrine, in order for a 
defendant to be liable for a plaintiff's injury, the 
defendant's act or omission must be deemed to be a 
proximate cause of that injury.

Torts > ... > Causation > Proximate 
Cause > General Overview

Torts > ... > Elements > Causation > General 
Overview

HN34[ ]  Causation, Proximate Cause

Proximate cause in Indiana negligence law has two 
aspects. The first--causation in fact--is a factual inquiry 
for the jury. If the injury would not have occurred without 
the defendant's negligent act or omission, there is 
causation in fact. A second component of proximate 
cause is the scope of liability. That issue, which is also 
for the trier of fact, turns largely on whether the injury is 
a natural and probable consequence, which in the light 

of the circumstances, should have been foreseen or 
anticipated. Under this doctrine, liability may not be 
imposed on an original negligent actor who sets into 
motion a chain of events if the ultimate injury was not 
reasonably foreseeable as the natural and probable 
consequence of the act or omission.

Torts > ... > Defenses > Comparative 
Fault > General Overview

HN35[ ]  Defenses, Comparative Fault

Under comparative fault, the trier of fact can allocate 
fault to multiple contributing factors based on their 
relative factual causation, relative culpability, or some 
combination of both. Ind. Code § 34-51-2-8.

Criminal Law & Procedure > Criminal 
Offenses > Weapons Offenses > General Overview

Torts > ... > Defenses > Comparative 
Fault > General Overview

Torts > Negligence > General Overview

HN36[ ]  Criminal Offenses, Weapons Offenses

Negligence per se is a doctrine that supplies liability, but 
does not embrace damages.

Environmental Law > Hazardous Wastes & Toxic 
Substances > Cleanup

Governments > State & Territorial 
Governments > Claims By & Against

Environmental Law > ... > CERCLA & 
Superfund > Enforcement > Cleanup Costs

Governments > Local Governments > Claims By & 
Against

HN37[ ]  Hazardous Wastes & Toxic Substances, 
Cleanup

A unit of government has a civil remedy for injury to its 
property.
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Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > General Overview

Civil Procedure > Remedies > Damages > General 
Overview

Civil Procedure > Remedies > Damages > Monetary 
Damages

HN38[ ]  Injunctions, Grounds for Injunctions

Tort law has historically viewed injunctive relief as 
available only if there is no adequate remedy at law, i.e. 
if there is no appropriate money damage award to 
compensate the victim.

Civil Procedure > ... > Injunctions > Grounds for 
Injunctions > General Overview

Torts > ... > Defamation > Remedies > Damages

Civil Procedure > Remedies > Damages > Monetary 
Damages

Torts > ... > Commercial Interference > Business 
Relationships > General Overview

Torts > ... > Business Relationships > Intentional 
Interference > Remedies

HN39[ ]  Injunctions, Grounds for Injunctions

Injunctive relief is available when a party suffers 
economic harm that cannot necessarily be quantified.

Civil 
Procedure > ... > Justiciability > Standing > General 
Overview

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Civil Procedure > Preliminary 
Considerations > Justiciability > General Overview

Constitutional Law > ... > Case or 
Controversy > Standing > General Overview

HN40[ ]  Justiciability, Standing

Indiana does require that plaintiffs meet the standing 

requirement explained as a showing that they have a 
stake in the outcome of the litigation and that they have 
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DICKSON, SULLIVAN, and RUCKER, JJ., concur.  

Opinion by: Boehm

Opinion

 [*1227]   Boehm, Justice.

 The City of Gary sued for injunctive relief and money 
damages for the harm it alleges is caused by the 
unlawful marketing and distribution of handguns. The 
City alleges claims for public nuisance and negligence 
against manufacturers, wholesalers, and distributors of 
these products. We hold that the City's complaint [**2]  
states a claim against certain sales practices of all 
defendants. We also hold that the City's negligent 
design claim states a claim against the manufacturer-
defendants.

Factual and Procedural Background

In September 1999, the City filed this action in state 
court against a number of participants at various stages 
in the manufacture and distribution of handguns. After 
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an amended complaint disposed of some defendants, 
the remaining named defendants are eleven 
manufacturers, 1 one  [*1228]  wholesaler, 2 and five 
retailers. 3 The City has also named multiple John Doe 
defendants in all three categories.

 [**3]  The complaint alleges that manufacturers of 
handguns typically sell to "distributors" who resell at 
wholesale to "dealers" who in turn sell at retail to the 
general public. Some categories of persons are 
prohibited by law from purchasing guns, and all dealer-
defendants are alleged to have knowingly sold to illegal 
buyers through intermediaries in "straw purchases". 
Specifically, three dealers, Cash America, Ameri-Pawn, 
and Blythe's Sporting Goods, are alleged to have 
engaged in straw purchases that were the subject of a 
"sting" operation conducted by the Gary police 
department against suspected violators of the gun 
distribution laws. The police employed a variety of 
techniques in these operations. In general, an 
undercover officer first told a dealer's salesperson that 
he could not lawfully purchase a gun, for example, 
because he had no license or had been convicted of a 
felony, and a second undercover officer then made a 
purchase with the clerk's knowledge that the gun would 
be given to the first. Some other practices of dealers are 
also alleged to generate illegal purchases. These 
include failure by some dealers to obtain the required 
information for background checks required by [**4]  
federal law, sales of a number of guns to the same 
person, and intentional "diversion" of guns by some 
dealers to illegal purchasers. 

The City alleges that the manufacturers know of these 
illegal retail sales of handguns, and know that a small 
percentage of dealers, including the dealer-defendants 
here, account for a large portion of illegally obtained 
handguns. The City alleges the manufacturers and 
distributors have the ability to change the distribution 
system to prevent these unlawful sales but have 
intentionally failed to do so. 

1 Smith & Wesson Corp., Beretta U.S.A. Corp., Glock Corp., 
Charter Arms Corp., Hi-Point Firearms Corp., Navegar, Inc. 
d/b/a Intratec U.S.A. Corp., Bryco Arms Corp., Phoenix Arms 
Corp., Lorcin Engineering Corp., Sturm, Ruger & Co. Corp., 
and Taurus Firearms Corp.

2 B.L. Jennings, Inc.

3 Ameri-Pawn of Lake Station, Inc.; Blythe[']s Sport Shop, Inc.; 
Cash Indiana, Inc.; Jim Shema's Outdoor Sports; and 
Westforth Sports, Inc.

The City alleges that these and other practices generate 
substantial additional cost to the public in general and 
the City in particular. Possession of unlawfully 
purchased guns is claimed to contribute to crime that 
requires expenditure of public resources in addition to 
the obvious harm to the victims. The complaint alleges 
that seventy murders with handguns took place in Gary 
in 1997, and another fifty-four in 1998. From 1997 
through 2000, 2,136 handguns used in crimes were 
recovered. Of these, 764 were sold through dealers who 
are defendants in this suit. The City also asserts that 
harm is suffered by the City at the time of the sale of an 
illegal [**5]  handgun because these unlawful sales 
generate additional requirements to investigate and 
prosecute the violations of law. 

In addition to challenging the distribution practice of the 
defendants, the City also alleges negligent design of the 
handguns by the manufacturers that contributes to 
these injuries. Finally, the City alleges that the 
manufacturers engage in deceptive advertising of their 
product by asserting that a gun in the home offers 
additional safety for the occupants when in fact the 
contrary is the case. 

Count I of the complaint alleges that these facts support 
a claim for public nuisance. Count II asserts a claim for 
negligence in distribution of guns and Count III presents 
a claim for their negligent design. All Counts request 
compensatory and punitive damages and injunctive 
relief. The trial court granted a  [*1229]  motion by all 
defendants to dismiss both counts for failure to state a 
claim. 4 The City appealed and the Court of Appeals 
affirmed the dismissal of the negligence count as to all 
defendants. Dismissal of the claim for public nuisance 
was affirmed as to the manufacturers and distributors, 
but the Court of Appeals concluded that the complaint 
stated a claim for [**6]  public nuisance as to the 
dealers to the extent it alleged that they engaged in 
"straw purchases." City of Gary v. Smith & Wesson 
Corp., 776 N.E.2d 368, 389 (Ind. Ct. App. 2002). We 
granted transfer.

HN1[ ] The standard of review for a motion to dismiss 

4 Blythe's Sport Shop, Inc., and Jack's Loan, Inc., contend that 
the plaintiff's First Amended Complaint effected no 
amendment and therefore was merely an effort to extend the 
time for appealing the order of dismissal. These defendants 
themselves point out no fewer than nine differences between 
the two complaints. The trial court allowed the amendment. 
That is sufficient to constitute an amended complaint. Templin 
v. Fobes, 617 N.E.2d 541, 543 (Ind. 1993). 
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is well settled. A complaint may not be dismissed for 
failure to state a claim unless it is clear on the face of 
the complaint that the complaining party is not entitled to 
relief. City of New Haven v. Reichhart, 748 N.E.2d 374, 
377 (Ind. 2001). Because this comes [**7]  to us as a 
review of a dismissal of the City's complaint for failure to 
state a claim, we accept the allegations of the complaint 
as true for purposes of this motion. It remains for trial 
whether the City can establish the facts it alleges. HN2[

] We view the pleadings in the light most favorable to 
the City as the nonmoving party and draw every 
reasonable inference in favor of it. Id. 

I. Public Nuisance

 The City asserts that public nuisance is an independent 
cause of action and that any business unreasonably and 
unnecessarily operating in a dangerous manner can 
constitute a nuisance. It contends that its allegations 
against the defendants meet that standard. 

A. Public Nuisance as an Unreasonable Interference 
with a Public Right

 The essence of the City's claim is that handgun 
manufacturers, distributors, and dealers conduct their 
business in a manner that unreasonably interferes with 
public rights in the City of Gary, and therefore have 
created a public nuisance. In addressing this contention 
all parties to the lawsuit look to the Restatement 
(Second) of Torts section 821B, which defines HN3[ ] 
a public nuisance as "an unreasonable [**8]  
interference with a right common to the general public." 
Indiana nuisance law is grounded in a statute enacted in 
1881, and now appearing at Indiana Code section 32-
30-6-6. 5 It reads:

HN4[ ] Whatever is:
(1) injurious to health;
(2) indecent;
(3) offensive to the senses; or
(4) an obstruction to the free use of property;

so as essentially to interfere with the comfortable 
enjoyment of life or property, is a nuisance, and the 
subject of an action.

The Indiana statute, unlike the Restatement and most 
common law formulations of public nuisance, makes no 

5 The nuisance statute was first codified as Indiana Code 
section 34-1-52-1. In 1998 the statute was recodified to 
appear at 34-19-1-1, and it was again recodified in 2002 as 
32-30-6-6.

explicit mention of the "reasonableness" of the conduct 
that is alleged to constitute a nuisance.  [*1230]  
However, the language of the statute is very broad, and 
if read literally would create a cause of action for many 
activities not actionable as nuisances at common law 
and not generally viewed as improper even though they 
produce, at least to some extent, one or more of the 
effects listed in the statute. In recognition of this 
practical reality, over the intervening 122 years, Indiana 
courts have consistently referred to the common law 
reasonableness standard in applying the Indiana 
nuisance [**9]  statute. Indeed, in 1881, the year of the 
statute's enactment, this Court referred to the need to 
avoid "unnecessary" inconvenience or annoyance to 
others. Owen v. Phillips, 73 Ind. 284 (1881), was a 
private nuisance case by adjoining property owners 
seeking to have a mill declared a nuisance. This Court 
pointed out the need to balance the usefulness of the 
activity against the harm to others in evaluating a claim 
of nuisance:

We approve, in its fullest extent, the doctrine, that in 
some localities a business will be considered a 
nuisance, while it would not be so in others. But 
wherever the mill or factory may be located, 
whatever its surroundings, property owners of the 
vicinity have a right to require that it shall be 
properly managed, conducted with ordinary care 
and proper regard for the rights of others, and in 
such a way as that no unnecessary inconvenience 
or annoyance shall be caused them.

Id. at 295-96. 

 [**10]  More recently, in addressing a nuisance claim 
based on an alleged hazardous use of real property, this 
Court adopted a more modern formulation of essentially 
the same concept. HN5[ ] A public nuisance was 
described as an activity "reasonably and naturally 
calculated to injure the general public":

Not every dangerous agency is a nuisance, and we 
believe it can be said generally that an 
instrumentality maintained upon private premises 
may only be said to be a nuisance upon the ground 
that it is calculated to produce personal injuries 
when it is of such character, and so maintained, 
that it is reasonably and naturally calculated to 
injure the general public or strangers who may 
come upon the premises.

Town of Kirklin v. Everman, 217 Ind. 683, 688, 28 
N.E.2d 73, 75 (1940). In addition, several Indiana Court 
of Appeals decisions, including that of the Court of 
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Appeals in this case, have adopted the Restatement's 
formulation of a nuisance as an "unreasonable" 
interference with common or public rights. 6

 [**11]  Despite the statute's absolutist approach, all 
parties to this lawsuit have couched their arguments in 
terms of the reasonableness of the defendant's conduct. 
Given this consistent interpretation of a  [*1231]  statute 
long on the books, we reaffirm that a nuisance claim is, 
as the Restatement says, predicated on unreasonable 
interference with a public right. "Reasonableness" in 
evaluating a nuisance claim appears to have been used 
by Indiana courts in two related but facially different 
senses. Defining a nuisance as conduct "reasonably 
calculated to injure" seems to focus on the predictability 
of resulting injury. "Reasonable" conduct, on the other 
hand, focuses on the activity claimed to constitute a 
nuisance. The formulation of the Restatement seems 
consistent with the first view, by looking to the resulting 
injury to the public as the test of "unreasonable" 
interference. Comment (e) to the Restatement section 
821B defines an unreasonable interference: "the 
defendant is held liable for a public nuisance if his 
interference with the public right was intentional or was 
unintentional and otherwise actionable under the 
principles controlling liability for negligent or reckless 
conduct or for [**12]  abnormally dangerous activities. . . 
. If the interference with the public right is intentional, it 
must also be unreasonable." Restatement (Second) of 
Torts § 821B cmt. e.

We think this boils down to the same question for the 
trier of fact framed by Owen over a century ago: HN6[
] a nuisance is an activity that generates injury or 

6 In Hopper v. Colonial Motel Properties, 762 N.E.2d 181, 184 
(Ind. Ct. App. 2002), a guest in a motel was injured when the 
patron in the room above accidentally discharged a gun. The 
Court of Appeals affirmed the trial court's dismissal of the 
nuisance claim against the hotel because the operation of a 
hotel would not reasonably or normally lead to gunshot injuries 
to a guest. Id. at 187. In Indiana Limestone Co. v. Staggs, 672 
N.E.2d 1377, 1379 (Ind. Ct. App. 1996), an estate sued a 
limestone quarry after a driver of a car failed to negotiate a 
curve in the road and drowned in the quarry claiming, inter 
alia, the quarry constituted a public nuisance. The Court of 
Appeals affirmed the dismissal because although the plaintiff 
provided evidence that other quarries were a public nuisance, 
there was no showing that the quarry involved in the accident 
unreasonably interfered with the public's use of the highway. 
Id. at 1384. See also Sand Creek Partners, L.P. v. Finch, 647 
N.E.2d 1149, 1151 (Ind. Ct. App. 1995); Blair v. Anderson, 570 
N.E.2d 1337, 1339 (Ind. Ct. App. 1991).

inconvenience to others that is both sufficiently grave 
and sufficiently foreseeable that it renders it 
unreasonable to proceed at least without compensation 
to those that are harmed. Whether it is unreasonable 
turns on whether the activity, even if lawful, can be 
expected to impose such costs or inconvenience on 
others that those costs should be borne by the 
generator of the activity, or the activity must be stopped 
or modified. W. Page Keeton, Prosser and Keeton on 
The Law of Torts § 88 at 629-30 (5th ed. 1984). And of 
course the same activity may constitute a nuisance in 
some contexts, but be acceptable in others where its 
adverse effects are not sufficient to require a remedy. 

B. The City's Public Nuisance Claim

The City alleges that the manufacturers, distributors, 
and dealers knowingly participate in  [**13]  a 
distribution system that unnecessarily and sometimes 
even intentionally provides guns to criminals, juveniles, 
and others who may not lawfully purchase them. 
Specifically, the City asserts that "defendants 
affirmatively rely upon the reasonably foreseeable 
laxness of dealers, and employees, and the ingenuity of 
criminals to ensure that thousands of handguns find 
their way into their expected place in the illegal 
secondary market." 

The defendants first contend that the lawful distribution 
of their products cannot constitute a public nuisance. 
The manufacturers point out, correctly, that "in every 
one of over 1,000 Indiana state court and 50 federal 
public nuisance decisions" courts have recognized 
public nuisance claims only in two circumstances. Either 
a statute is violated, or the nuisance stems from use of 
real property. A variation on this argument is the 
contention advanced by one retailer that an independent 
tort must be pleaded to support a public nuisance claim. 
From this the defendants infer that it is a requirement of 
a public nuisance action that the claim be based on 
either misuse of real property or unlawful conduct in the 
form of either a violation of a statute or  [**14]  an 
independent tort. The use of real property is not at issue 
here as to the manufacturers and distributors. The only 
question, at least as to those defendants, is whether a 
statutory violation or an underlying tort is required in 
order to assert a public nuisance claim. The defendants 
contend that there is no underlying tort here, and also 
argue that their conduct  [*1232]  is legislatively 
authorized and therefore cannot be a public nuisance. 
The defendants further contend that even if a public 
nuisance action could survive, they do not have 
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sufficient control over the handguns at the time of the 
injury to be liable for harm from their misuse. Similarly, 
the manufacturers and distributors disclaim control over 
any unlawful sales and therefore deny liability for any 
harm generated by the sale of a weapon. 7

 [**15]  Courts have divided on the same or very similar 
issues under the laws of several other states. 8 For the 
reason explained below, we conclude that a public 
nuisance has been alleged under Indiana law and the 
City is a proper party to assert that claim.

 [**16]  1. Unlawful Activity or Use of Land as a 
Prerequisite for Nuisance

We are not persuaded that a public nuisance 
necessarily involves either an unlawful activity or the 
use of land. Defendants cite no Indiana case that 
establishes this requirement, but point out that all 
Indiana cases to date have fallen into one of these two 
categories. We think that is due to the happenstance of 
how the particular public nuisance actions arose and not 
to any principle of law. The Court of Appeals reached a 
similar conclusion in rejecting the contention that a party 

7 The manufacturer-defendants addressed all issues 
presented on appeal, except the admissibility of the settlement 
agreement. No distributor defendant filed a brief, and of the 
dealer defendants, Blythe's Sport Shop and Jack's Loan, Inc., 
filed one brief and Cash Indiana, Inc., filed a separate brief 
addressing only the issue of whether the City is attempting to 
regulate guns in violation of Indiana statutes, but also 
incorporating the briefs of the other defendants.

8  City of Philadelphia v. Beretta U.S.A. Corp., 277 F.3d 415, 
419 (3d Cir. 2002); Camden County Bd. of Chosen 
Freeholders v. Beretta, 273 F.3d 536, 538 (3d Cir. 2001); 
Ganim v. Smith & Wesson Corp., 258 Conn. 313, 780 A.2d 98, 
133 (Conn. 2001); People v. Sturm, Ruger & Co., 309 A.D.2d 
91, 761 N.Y.S.2d 192, 194 (N.Y. App. Div. 2003) (appeal 
denied); all affirmed a dismissal of a public nuisance action. 
White v. Smith & Wesson, 97 F. Supp. 2d 816, 819 (N.D. Ohio 
2000); Sills v. Smith & Wesson Corp., No. 99C-09-283-FSS, 
2000 Del. Super. LEXIS 444 (Del. Super. Ct. Dec. 1, 2000); 
City of Chicago v. Beretta U.S.A. Corp., 337 Ill. App. 3d 1, 
785 N.E.2d 16, 271 Ill. Dec. 365, 337 Ill. App. 3d 1, 785 
N.E.2d 16, 31, 271 Ill. Dec. 365 (Ill. App. Ct. 2002) appeal 
granted, 203 Ill. 2d 544, 788 N.E.2d 727, 273 Ill. Dec. 136 (Ill. 
2003) ; City of Boston v. Smith & Wesson, Corp., No. 1999-
02590, 2000 Mass. Super. LEXIS 352, (Mass. Super. Ct. July 
13, 2000); James v. Arms Tech. Inc., 359 N.J. Super. 291, 820 
A.2d 27 (N.J. Super. Ct. App. Div. 2003); and City of 
Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 3d 416, 2002 
Ohio 2480, 768 N.E.2d 1136, 1151 (Ohio 2002) allowed a 
nuisance action to proceed.

must be the owner or controller of property to be held 
liable for a nuisance: "although most nuisance cases 
refer to the controversy as being between two 
landowners, it is because this is the norm, not because 
the law requires either party to be a landowner." Gray v. 
Westinghouse Elec. Corp., 624 N.E.2d 49, 53 (Ind. Ct. 
App. 1993) (citations omitted). The court went on to 
point out that the nuisance statute:

uses the broad term "whatever" to define the 
possible sources of a nuisance and it does not 
contain any reference to property ownership by the 
party creating the nuisance. This indicates the 
focus of the legislature [**17]  was on protecting an 
individual's right to enjoy property from infringement 
by any source. We hold that the party which causes 
a nuisance can be held liable, regardless of 
whether the party owns or possesses the property 
on which the nuisance originates.

Id. at 53. The same reasoning applies to the claim that 
use of real estate or conduct of an unlawful activity is a 
prerequisite of  [*1233]  a public nuisance. The fact that 
public nuisance has never been applied to situations 
other than those involving real property or an unlawful 
activity does not mean it cannot arise in other contexts. 

The Restatement also supports the view that neither 
real estate nor unlawful conduct is a requirement of a 
public nuisance claim. It is explicit that "unlike a private 
nuisance, a public nuisance does not necessarily 
involve interference with use and enjoyment of land." 
Restatement (Second) of Torts § 821B, cmt h (1977). 
The requirement that a public nuisance arise from 
unlawful conduct is found in subsection (b) of 
Restatement (Second) section 821B(2). But subsection 
(b) is only one of three "circumstances" that may give 
rise to a public nuisance. [**18]  Restatement (Second) 
section 821B, reads in full:

(1) HN7[ ] A public nuisance is an unreasonable 
interference with a right common to the general 
public.
(2) Circumstances that may sustain a holding that 
an interference with a public right is unreasonable 
include the following:
(a) Whether the conduct involves a significant 
interference with the public health, the public safety, 
the public peace, the public comfort or the public 
convenience, or
(b) whether the conduct is proscribed by a statute, 
ordinance or administrative regulation, or
(c) whether the conduct is of a continuing nature or 
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has produced a permanent or long-lasting effect, 
and, as the actor knows or has reason to know, has 
a significant effect upon the public right.

Subsection (a) acknowledges that a nuisance may arise 
from a "significant interference" with public health, safety 
or convenience. Subsection (c) recognizes that a 
predictable "significant effect upon the public right" may 
constitute a nuisance. The three subsections are plainly 
alternative means of imposing an "unreasonable 
interference," and the limitations of subsection (b) do not 
apply to either subsection (a) or (c). 

 [**19]  In sum, neither the language of the Indiana 
statute nor the standard case law formulation of public 
nuisance places those limits on the doctrine. Indeed, 
courts in this state and elsewhere have typically rejected 
any such requirement. Accordingly, we hold that HN8[
] there is no requirement that the activity involve an 
unlawful activity or use of land. If an activity meets the 
requirements of an unreasonable interference with a 
public right, it may constitute a public nuisance. 

Other jurisdictions have reached similar conclusions in 
the context of handgun cases. In City of Cincinnati, the 
Ohio Supreme Court noted "although we have often 
applied public nuisance law to actions connected to real 
property or to statutory or regulatory violations involving 
public health or safety, we have never held that public 
nuisance law is strictly limited to these types of actions." 
City of Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 3d 
416, 2002 Ohio 2480, 768 N.E.2d 1136, 1142 (Ohio 
2002) (citation omitted). The court in City of Chicago v. 
Beretta U.S.A. Corp., noted common law public 
nuisance is "not limited to those activities the legislature 
has declared [to be] public nuisances."  [**20]  337 Ill. 
App. 3d 1, 785 N.E.2d 16, 27, 271 Ill. Dec. 365 (Ill. App. 
Ct. 2002) (brackets in original) (quoting Young v. Bryco 
Arms, 327 Ill. App. 3d 948, 765 N.E.2d 1, 17, 262 Ill. 
Dec. 175 (Ill. App. Ct. 2001)). See also City of Chicago 
v. Festival Theatre Corp., 91 Ill. 2d 295, 438 N.E.2d 
159, 162, 63 Ill. Dec. 421 (Ill. 1982). But see City of 
Philadelphia v. Beretta U.S.A. Corp., 277 F.3d 415, 421 
(3d Cir. 2002).

 [*1234]  We also conclude that HN9[ ] a public 
nuisance may exist without an underlying independent 
tort, although some elements of the two may be 
indistinguishable in practical terms, as the allegations of 
this complaint demonstrate. Here the complaint does 
allege negligence and resulting predicable injury. But 
HN10[ ] a nuisance claim may be predicated on a 
lawful activity conducted in such a manner that it 

imposes costs on others. 9 This is the case whether the 
actor intends the adverse consequences or merely is 
charged with knowledge of the reasonably predictable 
harm to others. In either case, the law of public 
nuisance is best viewed as shifting the resulting cost 
from the general public to the party who creates it. If the 
marketplace values the product sufficiently [**21]  to 
accept that cost, the manufacturer can price it into the 
product. If the manufacturers and users of the offending 
activity conclude that the activity is not worthwhile after 
absorbing these costs, that is their choice. In either 
case, there is no injustice in requiring the activity to 
tailor itself to accept the costs imposed on others or 
cease generating them. Finally, as City of Chicago 
noted HN11[ ] "one is subject to liability for a nuisance 
caused by an activity, not only when he carries on the 
activity but also when he participates to a substantial 
extent in carrying it on." City of Chicago, 785 N.E.2d at 
29 (quoting City of Bloomington v. Westinghouse Elec. 
Corp., 891 F.2d 611, 614 n.5 (7th Cir. 1989) (applying 
Indiana law)).

 [**22]  2. Compliance with Regulatory Statutes as a 
Defense

The Court of Appeals held that legislative authorization 
of the defendants' activities served as an affirmative 
defense to any public nuisance claim and insulated the 
defendants from liability for a harmful activity. City of 
Gary, 776 N.E.2d at 379, n.4. We disagree. Presumably 
the legislative authorization to which the Court of 
Appeals referred is found either in Indiana Code 
sections 35-47-2.5-1 through 15, dealing with the sale of 
handguns, or Article I, section 32 of the Indiana 
Constitution, which gives Indiana citizens the right to 
bear arms in defense of themselves and others. See 
Kellogg v. City of Gary, 562 N.E.2d 685, 694 (Ind. 
1990). But as established in Part A, an activity can be 
lawful and still be conducted in an unreasonable manner 
so as to constitute a nuisance. The Indiana statutes 

9 Nuisances may arise from a lawful activity. Our Court of 
Appeals has held that "while the keeping of hogs, being a 
lawful enterprise, cannot be characterized as an absolute 
nuisance or a nuisance, per se, such an activity can become a 
nuisance per accidens by reason of the manner in which the 
hogs are kept, the locality or both." Yeager & Sullivan, Inc. v. 
O'Neill, 163 Ind. App. 466, 474, 324 N.E.2d 846, 852 (1975) 
(citations omitted). See also Cox v. Schlachter, 147 Ind. App. 
530, 537, 262 N.E.2d 550, 554 (1970) (the lawful raising of 
mice).
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detail the procedure to be used by a dealer in every 
handgun transaction involving background checks and 
furnishing information on gun purchasers to the state 
police. HN12[ ] Intentional failure to observe a 
statutory standard is presumptively unreasonable. 10 
Indeed,  [**23]  the doctrine has been specifically 
applied to unlawful gun sales. Over a decade ago the 
Court of Appeals held that HN13[ ] sales in violation of 
gun registration laws are negligence  [*1235]  per se for 
which the seller may be civilly liable. Rubin v. Johnson, 
550 N.E.2d 324, 329 (Ind. Ct. App. 1990). Some of the 
activity alleged in the complaint presumably violates 
those regulatory statutes, either directly in the case of 
the dealers or as knowing accomplices in the case of 
the other defendants.

 [**24]  More generally, gun regulatory laws leave room 
for the defendants to be in compliance with those 
regulations while still acting unreasonably and creating 
a public nuisance. As the court in AcuSport recently 
pointed out, HN15[ ] "the fact that conduct is otherwise 
lawful is no defense where . . . the actions or failures to 
act of multiple defendants creating in the aggregate a 
public nuisance can justify liability . . . ." NAACP v. 
AcuSport, Inc., 271 F. Supp. 2d 435, 482 (E.D. N.Y. 
2003). HN16[ ] The essence of a nuisance claim is the 
foreseeable harm unreasonably created by the 
defendants' conduct. In any event, the City alleges that 
the defendants, though subject to regulatory schemes, 
either directly or as accomplices, are not in compliance 
with applicable laws. The City has alleged that (1) 
dealers engage in illegal sales, and (2) the distributors 
and manufacturers know of their practice and have it 
within their power to curtail them but do not do so for 
profit reasons. More specifically, the City claims that 
manufacturers are on notice of the concentration of 
illegal handgun sales in a small percentage of dealers, 
and the ability to control distribution through 
these [**25]  dealers, but continue to facilitate unlawful 
sales by failing to curtail supply. The City also alleges 
substantial and ongoing human and financial harm from 
these unlawful sales. These allegations state a claim.

3. Due Process Limitations

10 HN14[ ] A dealer may not sell a handgun until (1) the 
potential buyer has agreed in writing to a criminal background 
check; (2) the dealer must provide the buyer's personal 
information including name, birth date, and social security 
number to the state police; and request criminal history 
information from the state police. I.C. § 35-47-2.5-3 (1998). 
The dealer must also obtain proper identification of the 
purchaser, including a current address. I.C. § 35-47-2.5-5.

The manufacturers and distributors are all located 
outside the City, and indeed outside Indiana. They 
argue that the relief sought by the City's lawsuit would 
violate the Due Process Clause by imposing 
extraterritorial regulation and imposing sanctions on 
conduct outside the City and outside Indiana. It is well 
established that HN17[ ] a state may assert jurisdiction 
over activity that is conducted outside the state, but has 
its effects within the jurisdiction. Int'l Shoe Co. v. 
Washington, 326 U.S. 310, 315, 90 L. Ed. 95, 66 S. Ct. 
154 (1945). The defendant's challenge is not lack of 
personal jurisdiction, but rather that the form of relief the 
City seeks amounts to an attempt to control activity in 
another state through Indiana state tort law. BMW of N. 
Am. v. Gore, 517 U.S. 559, 134 L. Ed. 2d 809, 116 S. 
Ct. 1589 (1996), addressed that issue. In that case an 
Alabama state court had awarded punitive damages 
based on the nationwide activities of [**26]  the 
defendant. Id. at 565. The Supreme Court held that due 
process precluded a single state from seeking to 
change a tortfeasor's conduct in other states. Id. at 572. 
At the same time, the Supreme Court observed that "no 
one doubts that a State may protect its citizens by 
prohibiting deceptive trade practices . . . . But the States 
need not, and in fact do not, provide such protection in a 
uniform manner." Id. 568-69. The Court went on to 
observe that both statutory schemes and judicially 
recognized tort principles are appropriate means to 
these ends. Id. at 569.

As the Supreme Court put the principles established in 
BMW in a nutshell: "Alabama may insist that BMW 
adhere to a particular disclosure policy in that State. 
Alabama does not have the power, however, to punish 
BMW for conduct that was lawful where it occurred and 
that had no impact on Alabama or its residents. Nor may 
Alabama impose sanctions on BMW  [*1236]  in order to 
deter conduct that is lawful in other jurisdictions." Id. at 
572-73. The City here seeks none of the things BMW 
prohibited. It alleges among other things that the 
manufacturers [**27]  engage in deceptive advertising 
aimed at Gary residents. The City also claims that the 
defendant's conduct produces ongoing and severe 
"impacts" on Gary and its residents that take the form of 
injuries to its citizens and harm to the City both in terms 
of public safety and in financial terms. Nor does the City 
seek damages for effects outside the City of Gary. To 
the contrary, the harms it alleges are all within its 
boundaries.

Finally, the defendants contend that the only available 
relief would effect changes in nationwide distribution 
systems and therefore the City's remedy would both 
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regulate conduct outside the state and seek to deter 
activity in jurisdictions other than Indiana. The City 
contends that remedies are available for the harm it 
alleges in Gary without unduly burdening activity 
elsewhere. At this stage of the lawsuit this issue is 
easily resolved. The availability of an appropriate 
remedy turns on factual assertions by both sides that 
are resolved in favor of the plaintiff on this motion to 
dismiss.

4. Commerce Clause Limitations on State Tort Law

The trial court concluded that granting relief to the City 
would violate the Commerce Clause of the federal 
constitution.  [**28]  The manufacturer-defendants 
assert that because the City seeks to prohibit some 
sales practices, for example sales at gun shows or 
multiple sales to the same purchaser, this lawsuit 
constitutes an attempt to regulate firearms through the 
courts. Defendants cite BMW for their contention that 
state tort law can be viewed as regulation of interstate 
commerce. BMW noted that state judicial doctrine may 
be viewed as "regulation," but held the Alabama punitive 
damages award in that case to violate Fourteenth 
Amendment due process. We recognize that some have 
viewed BMW as grounded in the Commerce Clause. 11 
But as explained above, the reasons given by the 
Supreme Court in vacating the Alabama award relate 
not to state interference with interstate transactions, but 
rather to Alabama's effort to deter or punish conduct in 
other states. As such we think BMW is a due process 
case, not a Commerce Clause case. The activities of 
the manufacturers that the City seeks to curtail are all 
directed at the effects on local activities by dealers. 
Accordingly, we think BMW does not support the 
defendants' Commerce Clause contention.

 [**29]  HN18[ ] Whether a particular state remedy 
rises to the level of a burden on interstate commerce is 
essentially a balancing exercise in which any 
inconvenience to the national economy must be justified 
by the state's interest in protecting its own citizens. 
Prohibition of sales to these purchasers is within the 
police power of the state. Presser v. Illinois, 116 U.S. 
252, 265, 29 L. Ed. 615, 6 S. Ct. 580 (1886). Indeed, 
several states ban one form of firearm, the "Saturday 
night special," apparently without significant Commerce 
Clause challenge. 12 See C.D.M. Prods., Inc. v. City of 

11 See, e.g., City of Cincinnati, 768 N.E.2d at 1150.

12  Jon S. Vernick & Stephen P. Teret, A Public Health 

New York, 76 Misc. 2d 369, 350 N.Y.S.2d 500, 503 
(N.Y. Sup. Ct. 1973). The federal government also 
imposes requirements on purchases. It is a violation of 
 [*1237]  federal law for a dealer to sell a handgun to a 
variety of classes of individuals. 13 [**31]  But federal 
legislation has expressly denied any intent to preempt 
state laws regulating guns. 18 U.S.C. 927 (2000). 14 
State tort doctrines are equally allowed to thrive as a 
part of "the law" of a state. Defendants contend that the 
City's relief would require manufacturers to change their 
distribution methods nationwide, and therefore  [**30]  
constitutes extraterritorial regulation which violates the 
Commerce Clause. It is true that the City seeks to 
change how handguns are distributed, but only those 
handguns that are sold in and around Gary. HN19[ ] 
Indiana law requires that no sales be made to felons 
and some others deemed as significant risks. I.C. § 35-
47-2-7(b). Imposing liability for negligent, reckless or 
intentional facilitation of violations of these regulations 

Approach to Regulating Firearms as Consumer Products, 148 
U. Pa. L. Rev. 1193, 1197 n.23 (2000).

13  Federal law prohibits sales to a person the dealer knows or 
has reasonable cause to believe is under the age of twenty-
one, 18 U.S.C. § 922(b)(2) (2000); a person who has been 
convicted of, or is under indictment for, a crime punishable by 
imprisonment for a term exceeding one year, 18 U.S.C. § 
922(d)(1); a fugitive from justice, 18 U.S.C. § 922(d)(2); an 
unlawful user of or a person addicted to a controlled 
substance, 18 U.S.C. § 922(d)(3); a person who has been 
adjudged a mental defective, 18 U.S.C. § 922(d)(4); an illegal 
alien, 18 U.S.C. § 922(d)(5); a person who has been 
dishonorably discharged from the armed forces, 18 U.S.C. § 
922(d)(6) (2003); a person who has renounced his citizenship, 
18 U.S.C. § 922(d)(7) (2000); a person subject to a restraining 
order concerning the harassment, stalking, or threatening of 
an intimate partner or child, 18 U.S.C. § 922(d)(8); or a person 
who has been convicted in any court of misdemeanor 
domestic violence. 18 U.S.C. § 922(d)(9). Additionally, state 
law prohibits dealers from selling a handgun to a person the 
seller "knows or has reason to believe is ineligible for any 
reason to purchase or otherwise receive . . . a handgun." I.C. § 
35-47-2.5-14(b). The state also prohibits sales to minors, 
convicted felons, children adjudicated delinquent, a drug or 
alcohol abuser, or a person who is mentally incompetent. I.C. 
§ 35-47-2-7.

14 HN20[ ] "No provision of this chapter shall be construed as 
indicating an intent on the part of the Congress to occupy the 
field in which such provision operates to the exclusion of the 
law of any State on the same subject matter, unless there is a 
direct and positive conflict between such provision and the law 
of the State so that the two cannot be reconciled or 
consistently stand together." 18 U.S.C. § 927.
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that cause harm within the local jurisdiction does no 
more than state tort law has historically done. To avoid 
that liability, the defendants need only comply with 
existing state and federal laws governing gun 
distribution.

Defendants also cite Edgar v. MITE Corp., 457 U.S. 
624, 73 L. Ed. 2d 269, 102 S. Ct. 2629 (1982), for their 
contention that a state regulatory scheme may violate 
the Commerce Clause. Edgar involved a state statute 
that required state approval of a tender offer for a 
company whose shares were owned across the nation. 
Id. at 627. Thus Illinois sought to prevent transactions 
between buyers and sellers, both of whom were outside 
the forum state. Here, with the possible exception of the 
City's effort to block internet sales (which could also be 
locally regulated by using the shipping address of the 
buyer), all of the requested relief can be 
accomplished [**32]  at a local level. At a minimum, the 
distributors and manufacturers can stop doing business 
with those few dealers in the Gary area known to be 
sources of unusually high volumes of illegal sales. Other 
more tailored forms of relief limited to local impact are 
presumably also available. 

It is well established that HN21[ ] a state can establish 
product liability standards in the absence of federal 
preemption of the area. Sprietsma v. Mercury Marine, 
537 U.S. 51, 60, 154 L. Ed. 2d 466, 123 S. Ct. 518 
(2002); Geier v. Am. Honda Motor Co.,  [*1238]  529 
U.S. 861, 886, 146 L. Ed. 2d 914, 120 S. Ct. 1913 
(2000). The defendants raise no Second Amendment 
issue. For purposes of the Commerce Clause, there is 
no qualitative difference between recognition of the 
negligence and nuisance claims the City asserts as to 
handguns and restrictions on any other product deemed 
dangerous. We also see no difference between local 
requirements designed to make the product itself more 
safe and requirements that its distribution be conducted 
consonant with public intent. 

Applying these general principles, we find no Commerce 
Clause bar to the City's claim. The City seeks to abate 
the allegedly unreasonably injurious practices [**33]  of 
the defendants in the distribution of handguns that find 
their way into the hands of criminals in Gary. Local 
safety concerns have been found to justify banning 
some products altogether. See, e.g. Natl Paint & 
Coatings Assn v. City of Chicago, 45 F.3d 1124, 1126 
(7th Cir. 1995) (spraypaint); Cohen v. Bredehoeft, 290 
F. Supp. 1001, 1003 (S.D. Tex. 1968), aff'd 402 F.2d 61 
(5th Cir. 1968) (fireworks). Certainly where only local 
retail sales are affected, even an outright ban would not 

discriminate either formally or in effect against interstate 
or out of state interests. Nat'l Paint & Coatings Ass'n, 45 
F.3d at 1132. Accordingly, a "rational basis" grounded in 
public safety may justify it. Exxon Corp. v. Maryland, 
437 U.S. 117, 124, 57 L. Ed. 2d 91, 98 S. Ct. 2207 
(1978). Even if such a ban were to be evaluated under 
the more stringent balancing of Pike v. Bruce Church, 
Inc., 397 U.S. 137, 142, 25 L. Ed. 2d 174, 90 S. Ct. 844 
(1970), its survival of a commerce clause challenge 
would turn on factual issues resolved at this pleading 
stage in favor of the plaintiff. In any event, the form of 
relief the City seeks [**34]  falls far short of banning 
handguns. Even under the traditional Pike test, whether 
there are less restrictive means and proof of the degree 
of harm alleviated remain issues for trial. They do not 
justify dismissal of the claim on Commerce Clause 
grounds. 

C. The City's Right to Assert the Claim

Defendants contend the City cannot sue at all, and even 
if it can bring some claims, it cannot obtain injunctive 
relief. 

1. Authority to Seek an Injunction Based on a Public 
Nuisance Claim

Indiana Code section 32-30-6-7 HN22[ ] allows an 
action to "abate or enjoin a nuisance" to be brought by 
"the attorney of any city or town in which a nuisance 
exists." Indiana Code section 32-30-6-8 HN23[ ] allows 
a "nuisance to be enjoined or abated, and damages 
recovered for the nuisance." Section 7 allows a unit of 
government to bring an action for abatement or 
injunction without regard to its status as an injured party. 
These statutes authorize the City to bring such a claim.

2. Statutory Limits on the City's Ability to Regulate 
Firearms

The trial court found Indiana statutes limiting the powers 
of municipal corporations to bar the City [**35]  from 
bringing this lawsuit. First, we do not agree that the filing 
of this lawsuit violates Indiana Code section 35-47-11-2, 
which HN24[ ] prevents the regulation of firearms by 
cities. This lawsuit does not seek to implement a 
regulatory scheme. It seeks redress under existing state 
law of nuisance and negligence. The manufacturer-
defendants contend that judicially fashioned tort 
remedies may be viewed as a form of regulation. For 
this proposition they cite cases finding that judicial 
action may constitute "regulation" for purposes of 
determining whether a state law of statutory or judiciary 
origins  [*1239]  impermissibly interferes with interstate 
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commerce. See, e.g., BMW of N. Am., Inc., 517 U.S. at 
573 n.17; San Diego Bldg. Trades Council v. Garmon, 
359 U.S. 236, 246-47, 3 L. Ed. 2d 775, 79 S. Ct. 773 
(1959); Penelas v. Arms Tech, Inc., 778 So. 2d 1042, 
1045 (Fla. Dist. Ct. App. 2001). We do not believe this 
doctrine grounded in federal-state relationships is 
applicable to interpretation of the state municipal law 
statute the defendants cite. The same contention of 
judicial regulation could be leveled at any nuisance 
claim, and,  [**36]  as noted elsewhere, Indiana statutes 
expressly authorize the City to seek relief against public 
nuisances. 

In sum, the City seeks redress against certain 
techniques that are alleged to generate a nuisance. Its 
lawsuit is no more regulation of firearms than a suit to 
enjoin any form of nuisance is a regulation of the 
activity. Unless this form of "regulation" runs afoul of the 
Commerce Clause, which it does not, it is a well-
established form of permissible relief under state law. 

3. Limitations on the City's Authority to Obtain Injunctive 
Relief

The trial court also found Indiana Code section 36-1-6-4 
to bar the City's claim. That section HN25[ ] authorizes 
a municipal corporation to enjoin persons from violating 
an ordinance regulating the use of property or engaging 
in conduct without a required license. The trial court 
accepted the defendant's contention that this section 
contained an exhaustive list of the circumstances under 
which the City may seek injunctive relief. We do not 
agree. First, this section is a part of the chapter entitled 
"enforcement of ordinances." Here, the City does not 
seek to enforce an ordinance. Rather the City seeks 
relief from [**37]  alleged harm under tort theories. 
Second, the language of the statute grants a municipal 
corporation the power to seek injunctive relief when 
either of these two events occurs but does not purport to 
limit a city's injunctive power under other circumstances. 
Third, if there were any doubt, the public nuisance 
statute expressly authorizes the City to bring such a 
claim. I.C. § 32-30-6-7. HN26[ ] A statute specifically 
addressing a subject controls over a generally worded 
one. Ross v. State, 729 N.E.2d 113, 116 (Ind. 2000).

4. Geographical Limits on the City's Regulatory Power

The trial court also cited Indiana Code sections 36-1-4-1 
through 18 and held that this lawsuit amounted to an 
attempt by the City to regulate people, property and 
activities outside of the City's boundaries. Once again 
we disagree. It is true that Indiana Code section 36-1-3-
9(b) defines the jurisdiction of a City as its corporate 

boundary, and Indiana Code section 36-1-3-8 expressly 
prohibits a City from imposing duties upon other political 
subdivisions. However, once again the 
controlling [**38]  point is that the City is seeking 
redress for harm caused within its geographical 
boundaries. The fact that some of the actions that 
allegedly generate the injury take place outside the City 
does not preclude the suit so long as the City can 
demonstrate that the defendants contribute to the harms 
alleged. See, e.g., City of Chicago, 785 N.E.2d at 31 
(allowing public nuisance claims against dealers, 
manufacturers and distributors outside City limits).

5. The Home Rule Act

The trial court found Indiana Code sections 36-1-3-1 
through 9, commonly referred to as the Home Rule Act, 
to deny the City the authority to sue. HN27[ ] The 
Home Rule Act grants local governing bodies "all the 
powers that they need for the effective operation of 
government as to  [*1240]  local affairs." I.C. § 36-1-3-2. 
The Act explicitly declares that "any doubt as to the 
existence of a power of a unit shall be resolved in favor 
of its existence." I.C. § 36-1-3-3(b). In view of this 
provision, the public nuisance statute, which expressly 
authorizes the City to bring a claim, resolves any doubt. 
I.C. § 32-30-6-7(b)(2) [**39]  .

D. Damages Under the Nuisance Claim

In addition to its claim for injunctive relief, the City also 
seeks damages as a party uniquely injured by the 
nuisance. In particular, the City points to public costs for 
the "care and treatment of . . . gunshot injuries" and 
economic injuries in the form of increased spending on 
law enforcement, emergency rescue services, security 
at public buildings, pensions, benefits, and jail costs. 
The City also asserts that the widespread presence of 
guns in illegal hands results in lower tax revenues and 
lower property values. In addition to costs imposed by 
use of lawfully distributed guns, the City claims harm at 
the time of an unlawful sale in the form of increased 
costs in tracking down illegal handguns. Indiana Code 
section 32-30-6-8 HN28[ ] explicitly allows monetary 
damages to be recovered by any successful plaintiff in a 
nuisance action. This includes the City as well as private 
parties. To the extent the City can establish its claim for 
damages as an injured party it has a claim for money 
damages just as any other injured party. 

The City does not claim damage to its property from use 
of illegally sold guns. Rather,  [**40]  it seeks 
compensation for various forms of responses to gun use 
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or illegal sales. Some courts have concluded that the 
difficulty of proof of damages bars a nuisance claim 
altogether. Camden County Bd of Chosen Freeholders v 
Beretta USA Corp., 273 F.3d 536 (3d Cir. 2001); Ganim 
v Smith & Wesson Corp., 258 Conn. 313, 780 A.2d 98 
(Conn. 2001); People v. Sturm, Ruger & Co., 309 
A.D.2d 91, 761 N.Y.S.2d 192, 204 (N.Y. App. Div. 
2003). We believe these holdings are inapplicable here 
for the simple reason that Indiana statutes explicitly 
provide for a municipality to bring an action to enjoin or 
abate a nuisance. Thus, even if money damages are 
ultimately found to be barred by doctrines of 
remoteness, proximate cause, or the like, injunctive 
relief is available. 

We respectfully disagree with those jurisdictions that 
have dismissed a complaint on the ground that money 
damages are too remote from the activity of some 
defendants to be recoverable. Related contentions are 
that administration of such a claim is judicially 
unmanageable, and that municipal costs are not 
recoverable. Although the City is authorized to sue for 
"money damages," we [**41]  conclude that the 
limitations on types of damages recoverable under a 
negligence theory are equally applicable to a nuisance 
claim. Legislative authorization to sue for money 
damages carries with it the common law limitations on 
damages. As explained in Part II.B, the City's claims for 
damages raise a number of issues and the discussion of 
damages in Part II.B applies equally to the damages the 
City claims under its nuisance count. These issues do 
not warrant dismissal of the complaint, however. It is 
sufficient here to observe that the complaint alleges the 
City has incurred damages from the nuisance. This is a 
conventional tort pleading subject to no requirement of 
specificity. What form the City's proof will take is 
currently not before us and we cannot say as a matter of 
law it cannot establish some items of damage if liability 
is proven. As set forth in Part II, we agree that there 
may be major, perhaps insurmountable, obstacles to 
establishing some or all of the damage items the City 
cites. But  [*1241]  that is not a basis to dismiss the 
complaint before discovery has refined these issues and 
the precise nature of the City's case is known.

E. Summary

In sum, the City alleges that [**42]  all defendants 
intentionally and willingly supply the demand for illegal 
purchase of handguns. The City alleges that the dealer-
defendants have participated in straw purchases and 
other unlawful retail transactions, and that 
manufacturers and distributors have intentionally 

ignored these unlawful transactions. The result is a 
large number of handguns in the hands of persons who 
present a substantial danger to public safety in the City 
of Gary. I.C. §§ 35-47-2.5-14, -15. Taken as true, these 
allegations are sufficient to allege an unreasonable 
chain of distribution of handguns sufficient to give rise to 
a public nuisance generated by all defendants. 

II. Negligence

In count II of the complaint the City claims the 
defendants have acted negligently in the distribution, 
marketing, and sale of handguns. The factual basis of 
this claim are substantially the same as those 
supporting the nuisance claim. In addition, the city 
alleges that the manufacturers have negligently 
designed the guns and failed to include proper warnings 
of the harm they pose. 15 The City further claims it was 
harmed by these practices due to the shootings 
committed in the City,  [**43]  the harm handguns cause 
its citizens, and the law enforcement and other costs 
incurred to investigate crimes committed with guns and 
to investigate illegal handgun sales.

 [**44]  The trial court dismissed the negligence claim 
on the ground that the defendants owed no duty to the 
City. The Court of Appeals agreed. City of Gary v. Smith 
& Wesson, 776 N.E.2d 368, 388 (Ind. Ct. App. 2002). 
For the reasons explained below, we reverse the 
dismissal of the City's claim for the negligently unlawful 
sale of handguns. 

A. Duty of a Custodian of a Gun to Exercise Care

HN29[ ] The elements of a negligence action have 
long been recited by courts in Indiana and elsewhere as 
duty, breach, causation and harm. Estate of Heck v. 

15 Negligent design and failure to warn are typically asserted 
product liability actions. Indiana's Product Liability Act allows 
for actions "brought by a user or consumer . . . for physical 
harm caused by a product." Ind. Code. § 34-20-1-1 (1998). 
Although some units of the City may be users or consumers of 
handguns, the City itself is not a user or consumer in the 
capacity in which it brings this suit. Accordingly, it presents no 
claim under the Product Liability Act. The Product Liability Act 
applies to claims for negligence in defective products as well 
as strict liability. I.C. §§ 34-20-2-2, -3. However, the City is not 
suing for recovery from physical harm, and therefore its 
negligence claim is not subject to the Act. I.C. § 34-20-1-1. 
Because the Act does not apply either to authorize or limit the 
City's claim, the contentions that handguns are defectively 
designed and accompanied by inadequate warnings are 
addressed as a part of the City's negligence claim.
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Stoffer, 786 N.E.2d 265, 268 (Ind. 2003). The Court of 
Appeals, following Webb v. Jarvis, 575 N.E.2d 992 (Ind. 
1991), viewed the duty issue in terms of the balance of 
foreseeability, public policy, and the relationship 
between the parties. HN30[ ] Where a duty is already 
recognized it is to be followed, and we need not turn to 
a balancing test of factors to determine whether a duty 
exists. N. Ind. Pub. Serv. Co. v. Sharp, 790 N.E.2d 462, 
465 (Ind. 2003). Here precedent has established that 
HN31[ ] a custodian of firearms owes a duty to act with 
reasonable  [*1242]  care to see that the weapons do 
not fall into [**45]  the hands of people known to be 
dangerous. As we stated in Estate of Heck, "the care 
required is always reasonable care. This standard never 
varies, but the care which it is reasonable to require of 
the actor varies with the danger involved in his act, and 
is proportionate to it. The greater the danger, the greater 
the care which must be exercised." 786 N.E.2d 265 at 
270 (citing Restatement (Second) of Torts § 298). 
Estate of Heck recognized a duty on the part of an 
owner of a gun to exercise reasonable care to prevent 
the weapon from falling into hands known to be 
dangerous. This same duty applies to the defendants. 
Each defendant is a custodian and owner of the weapon 
at the times that defendant possesses it in the chain of 
distribution. To the extent the defendants argue any 
injury to the City to be remote from any unlawful sale, 
that raises the issue of proximate cause discussed in 
Part II.B.2, but does not negate the existence of a duty 
on the part of the defendants to act reasonably to avoid 
injury to anyone, including the City, who is reasonably 
foreseeably harmed.

Defendants point to legislation regulating the 
distribution [**46]  of firearms and argue that 
compliance with these statutes is sufficient to immunize 
them from liability. But these same statutes also provide 
that firearms are not to be available to certain classes of 
people. Specifically, Indiana Code section 35-47-2-7 
HN32[ ] prohibits the sale or transfer of ownership of a 
handgun to a minor, a convicted felon, a drug abuser, 
an alcohol abuser or a mentally incompetent person. 
These prohibitions obviously reflect a concern that 
weapons in the hands of these persons constitute a 
danger to the public. These are the very groups that the 
City alleges the defendants knowingly facilitated in their 
efforts to obtain firearms. We think it clear that these 
statutes impose on everyone in the chain of distribution 
a duty not to facilitate ownership of a handgun by one of 
the identified classes. 

B. Problems of Causation and Damages

The City's complaint identifies the damages it seeks as 

expenses in "trying to abate the nuisance" and damages 
"caused by the defendants' wrongful design, 
manufacture, marketing advertising, distribution and 
sale of handguns." The specific items identified in the 
complaint are "police and law enforcement [**47]  
services, additional security in and upon public facilities, 
emergency medical services, pension benefits, disability 
benefits, workers' compensation benefits, and losses in 
tax revenues and property values." 

1. Recovery of Municipal Costs

Defendants first argue that the items as damages the 
City seeks are not recoverable as a matter of law 
because they fall under the category of municipal costs 
incurred in the course of ordinary governmental 
functions. Although there is no Indiana precedent, 
defendants contend these items are not recoverable at 
common law. Defendants cite District of Columbia v. Air 
Florida, Inc., 750 F.2d 1077, 1080 (D.C. Cir. 1984), and 
City of Flagstaff v. Atchison, Topeka & Santa Fe Ry. 
Co., 719 F.2d 322, 323-24 (9th Cir. 1983), for the 
proposition that activities carried on by government are 
not components of compensable damages. The 
defendants point out that the items cited by the City are 
all in the general category of additional services--
investigation, response to crimes, treatment of victims, 
services to children, etc.--of the type government 
provides to the general public. 

The doctrine that a tortfeasor [**48]  is not liable for the 
cost of municipal services in  [*1243]  responding to an 
accident has been addressed only infrequently. Then-
Judge Kennedy explained it as based on the nature of 
the entity seeking recovery, not on remoteness of the 
damage item from the tortfeasor's act. City of Flagstaff, 
719 F.2d at 324. Thus, the costs of responding to a 
single accident or fire may be quantifiable, at least in 
part, and may satisfy ordinary requirements of 
proximate cause. The municipal costs doctrine would 
nevertheless deny recovery on the basis in part that all 
expect the government to provide emergency services, 
and if any change is to come in that doctrine it should 
originate with the legislature. Id. 

The damages the City seeks for the most part are in the 
nature of costs of responses to incidents of gun use. 
There is an inherent issue in any attempt to recover cost 
of municipal government in responding to even a single 
incident such as an accident. Even if it is appropriate to 
charge the arsonist with cost of a run by the fire 
department, one can fairly debate to what extent these 
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are recoverable. The municipality incurs direct costs 
(gas for the fire truck, the water bill,  [**49]  etc.), 
allocated costs of preparedness that would be incurred 
and are not directly attributable to the incident 
(depreciation on the firehouse, salaries of administrative 
personnel, etc.), and some costs that are arguably in 
either category (salaries of the firemen who respond). In 
addition to these issues, the City's claims here raise a 
second level of complexity because they also present 
the broader issue of identifying the costs attributable to 
whole classes of incidents, and then allocating those 
costs among the various contributing factors, only one 
of which is the acts of the alleged tortfeasor. Despite 
these complexities there may be merit in some claims 
by the City for damages to its property from the use of 
an illegally purchased weapon, and municipal costs may 
be recoverable under conventional tort disputes in some 
circumstances. The City's broad description of its 
damages suggests an aggregation of disparate claims 
for response costs under generalized allegations. It 
appears to include many fact patterns that presumably 
do not support a claim for damages. As explained 
below, these and other issues may prevent recovery of 
some claimed items of damage, but the mere fact 
that [**50]  the City provides services as part of its 
governmental function does not render the costs of 
those services unrecoverable as a matter of law. We do 
not agree that the City, as a governmental entity, is 
necessarily disabled from recovering costs from tortious 
activity. Rather, we agree with those courts that have 
rejected the municipal cost doctrine as a complete bar 
to recovery. See James v. Arms Tech, Inc., 359 N.J. 
Super. 291, 820 A.2d 27, 49 (N.J. Super. Ct. App. Div. 
2003); Cincinnati v. Beretta U.S.A. Corp., 95 Ohio St. 3d 
416, 2002 Ohio 2480, 768 N.E.2d 1136, 1149 (Ohio 
2002).

2. Proximate Cause and Comparative Fault

The defendants point out that at the time a gun is used 
in a crime it is no longer in the control of any defendant. 
Moreover, a wide variety of conditions, many involving 
no fault of any defendant, can lead to use of a firearm in 
some unlawful manner. HN33[ ] Under standard 
negligence doctrine, in order for a defendant to be liable 
for a plaintiff's injury, the defendant's act or omission 
must be deemed to be a proximate cause of that injury. 
Cowe v. Forum Group, Inc., 575 N.E.2d 630, 635 (Ind. 
1991), citing Prosser and Keeton on the Law of  [**51]   
Torts § 41 at 263-66 (5th ed. 1984). HN34[ ] 
Proximate cause in Indiana negligence law has two 
aspects. The first--causation in fact--is a factual inquiry 
for the jury. If the injury would not have occurred without 

the defendant's negligent  [*1244]  act or omission, 
there is causation in fact. Cowe, 575 N.E.2d at 635. A 
second component of proximate cause is the scope of 
liability. That issue, which is also for the trier of fact, 
turns largely on whether the injury "is a natural and 
probable consequence, which in the light of the 
circumstances, should have been foreseen or 
anticipated." Bader v. Johnson, 732 N.E.2d 1212, 1218 
(Ind. 2000). Under this doctrine, liability may not be 
imposed on an original negligent actor who sets into 
motion a chain of events if the ultimate injury was not 
reasonably foreseeable as the natural and probable 
consequence of the act or omission. Havert v. Caldwell, 
452 N.E.2d 154, 158 (Ind. 1983); Control Techniques, 
Inc. v. Johnson, 762 N.E.2d 104, 108 (Ind. 2002). HN35[

] Under comparative fault, the trier of fact can allocate 
fault to multiple contributing factors based on their 
relative factual causation, [**52]  relative culpability, or 
some combination of both. Control Techniques, Inc., 
762 N.E.2d 104, 109; I.C. § 34-51-2-8. 

A crime involving the use of a gun may be attributable in 
part to an unlawful sale, but it also requires an act on 
the part of the criminal. Among the defendants, the 
retailers are the closest link in the causal chain to the 
criminal act. But even these dealers may not be the sole 
cause of the injuries from the illegal use of the weapon, 
and in many cases will not bear any share of the fault. 
As illustrated by the statistics the City cites in its 
complaint, a significant amount of time often passes 
between the sale of a handgun and the time a crime is 
committed using the weapon. 16 A wide variety of 
intervening circumstances may contribute to the ultimate 
unlawful use. And of course lawfully purchased 
handguns are also used in crimes, so any attempt to 
recover costs attributable to unlawfully distributed 
weapons must address that fact.

 [**53]  We agree with the trial court that legislative 
policy permitting lawful distribution of guns is relevant 
here. As a matter of law, in the absence of other facts, it 
is not a natural and probable consequence of the lawful 
sale of a handgun that the weapon will be used in a 
crime. In this procedural posture the City cites no 
specific transaction in which its damages are traceable 
to use of a gun obtained in an unlawful sale. The City's 
general description of its damages would presumably 
embrace a vast number of different unspecified claims 
arising from a variety of widely different circumstances. 
Much of the costs that are within the broad terms of the 

16 According to the City, Gary has the fastest time-to-crime of 
any major urban center at 2.9 years.
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City's complaint are undoubtedly attributable to use of 
lawfully distributed guns. Even an unlawfully sold 
weapon may nevertheless be acquired by a licensed 
owner before its use in a crime. In some cases the fault 
allocated to the user may overwhelm or even eliminate 
fault of the seller. And so on. Because of these many 
variables, any particular crime may not be attributable to 
an unlawful sale at all. And even if an unlawful sale did 
contribute in part to some injuries, the relationship of 
each defendant to the sale may vary, and the [**54]  
vast majority of defendants will have no relationship to 
the transaction that placed the gun in the hands of its 
user. 

The conclusory allegations of the complaint leave much 
unanswered. For the reasons cited, there may be 
substantial barriers to recovery of any or all of these 
damages. However at this pleading stage we have 
nothing more than the City's allegation that it has 
incurred damages in  [*1245]  these general categories. 
There may indeed be substantial issues of proximate 
cause, or, as some courts put it, "remoteness" of 
damage. City of Cincinnati, 768 N.E.2d at 1144; People 
v. Sturm, Ruger & Co., 309 A.D.2d 91, 761 N.Y.S.2d 
192, 197 (N.Y. App. Div. 2003). However, we cannot 
say as a matter of law that no items are recoverable. 
Resolution of these issues must await the proof offered 
to substantiate each claimed item. Here we have bald 
allegations of liability and a claim of resulting damages. 
That is sufficient to state a claim. Whether the claim can 
be substantiated is an issue for another day.

3. Market Share Liability

The City seeks to overcome difficulties in proof of 
damages by relying on a "market share" theory. This 
approach to allocation [**55]  of liability has not been 
adopted in Indiana. To the extent "market share" has 
been applied, it has been used as a means of allocating 
damages among a group of defendants when it is 
known that one of them is liable to the plaintiff, but it 
cannot be established which of them caused any 
particular plaintiff's injury. For example, in the leading 
case, Sindell v. Abbott Laboratories, 26 Cal. 3d 588, 
607 P.2d 924, 163 Cal. Rptr. 132 (Cal. 1980), one of the 
many manufacturers of a fungible product was known to 
be the source of the product alleged to cause the 
plaintiff's injuries, but there was no means to identify 
which of the manufacturers produced the particular 
product that injured a specific plaintiff. In this 
circumstance, some jurisdictions have allowed recovery 
against the group of potential sources of the defective 
product, and allocated the damages in proportion to 

each manufacturers' sales in the relevant time period. 
Where market share theory has been adopted, the 
defendants denied any causation, but there was no 
claim that the injury was solely attributable to other 
wrongful acts aside from the product defect. Here, in 
contrast, many injuries from crimes involving [**56]  
guns are plainly not attributable in any respect to any 
unlawful sale of the weapon, and all are caused at least 
partly by substantial wrongful conduct by non-parties. 
Whatever the merits of "market share" in other contexts, 
we do not believe it is properly applied in this situation 
involving such a wide mix of lawful and unlawful 
conditions as well as many potentially intervening acts 
by non-parties. 

4. Negligence Per Se

The City asserts negligence per se, arising from an 
unlawful sale and cites Rubin v. Johnson, 550 N.E.2d 
324 (Ind. Ct. App. 1990), for the proposition that the 
criminal use of a firearm does not constitute an 
intervening cause. Under comparative fault, the City is 
correct that a subsequent misuse of the gun does not 
necessarily extinguish liability of one who negligently 
furnished it. Estate of Heck, 786 N.E.2d at 271; Control 
Techniques, Inc., 762 N.E.2d at 108. The problem with 
the City's claim, however, is not a failure to allege 
negligence. Rather it is failure to identify any common 
relationship between the alleged acts of negligence and 
the various injuries from criminal use of guns. HN36[ ] 
Negligence per [**57]  se is a doctrine that supplies 
liability, but does not embrace damages. In short, to the 
extent the City seeks to recover damages it must do so 
by proof of factual causation, subject to comparative 
fault and proximate cause, just as any other negligence 
claim. Those issues remain for trial.

5. Damages for Harm Occurring at the Time of Sale

The City also seeks to recover for the harm caused by 
the negligent sale of handguns independently from the 
harm caused by the use of handguns. This alleged 
 [*1246]  injury removes several links from the causal 
chain needed to establish harm from the use of the gun. 
In addition to the costs in investigating and attempting to 
prevent crimes committed with handguns, the City also 
seeks recovery for the harm caused directly to it by the 
acts of illegal handgun sales. Examples of these 
damages are costs of investigations of illegal sales and 
services to juveniles who posses firearms. 

The City claims that the costs it seeks to recover are 
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analogous to cleanup costs of a toxic waste spill which 
are recoverable even in jurisdictions that follow the no-
recovery-of-municipal-costs rule. See City of Flagstaff, 
719 F.2d at 324. [**58]  Certainly HN37[ ] a unit of 
government has a civil remedy for injury to its property. 
City of Marion v. Taylor, 785 N.E.2d 663, 664-65 (Ind. 
Ct. App. 2003) (suing for damages to stoplight). 
Cleanup costs are often in the nature of abatement 
costs. They restore the situation to the pre-nuisance 
status. The damage items the City identifies as arising 
from the sales are generally additional police efforts and 
services to juvenile buyers. These may present 
insurpassable issues of causation. Claims with fewer 
intervening factors have been regarded as simply too 
complex to permit proof of damages. See Illinois Brick 
Co. v. Illinois, 431 U.S. 720, 52 L. Ed. 2d 707, 97 S. Ct. 
2061, (1977) (rejecting antitrust price fixing damages 
sought by buyers from customers of the price fixers as 
too speculative because it would require proof of the 
extent- to which the inflated price would be passed on to 
buyers in the resale market); Camden County Bd. of 
Chosen Freeholders v. Beretta U.S.A. Corp, et al, 123 
F. Supp. 2d 245, 263 (D. N.J. 2000) (applying reasoning 
of Illinois Brick to proximate cause in municipal handgun 
case). However, once again we are presented with 
a [**59]  motion to dismiss a conclusory allegation of a 
complaint. Whether the proof at trial will be sufficient to 
overcome these issues remains to be seen.

6. Injunctive Relief

For the reasons given, we agree that proof of damages 
from any specific use of an unlawfully sold weapon, or 
from the sale itself, may turn out to be so inextricably 
intertwined with other factors that as a matter of law the 
City may have difficulty in establishing a claim for 
money damages. However, precisely because there 
may be no effective damage remedy we conclude that 
the City has stated a claim for injunctive relief. HN38[ ] 
Tort law has historically viewed injunctive relief as 
available only if there is no adequate remedy at law, i.e. 
if there is no appropriate money damage award to 
compensate the victim. Dobbs, Law of Remedies, § 2.5, 
at 123, (2d ed. 1993). 

We think the City's negligence claim for injunctive relief 
remains viable to the extent it alleges injury caused by 
the negligent sale of handguns. The City has stated 
facts that, if proven, support the conclusion that it has 
incurred some expenses as the result of negligent 
conduct on the part of the defendants and will incur 
more in the [**60]  future. Although the allocation and 
evaluation of monetary damages may prove to be 

unquantifiable, proof of some unknown but material 
additional cost incurred by the plaintiff is sufficient for 
injunctive relief. Law of Remedies, § 2.5(2) at 131 and § 
5.7(2) at 763. Injunctive relief is not as speculative as 
monetary damages and does not involve the 
apportionment problems that come with a reward of 
monetary damages. Even if the City ultimately fails to 
establishing its action for damages, an equitable action 
for injunctive relief may still lie. NAACP v. AcuSport, 
Inc., 271 F. Supp. 2d 435, 493 (E.D. N.Y. 2003). This is 
simply an application  [*1247]  of the widely accepted 
doctrine that HN39[ ] injunctive relief is available when 
a party suffers economic harm that cannot necessarily 
be quantified. See Barlow v. Sipes, 744 N.E.2d 1, 7, 13 
(Ind. Ct. App. 2001) (in a tort case involving intentional 
interference with a business relationship and 
defamation, injunctive relief was necessary "because 
money damages cannot be calculated with any 
predictability or certainty"); Daugherty v. Allen, 729 
N.E.2d 228, 235 (Ind. Ct. App. 2000) (injunctive 
relief [**61]  is not appropriate when monetary damages 
make a party whole, but injunctive relief is available 
when monetary damages cannot be adequately 
awarded); Robert's Hair Designers v. Pearson, 780 
N.E.2d 858, 865 (Ind. Ct. App. 2002) (injunctive relief 
available to enforce non-competition agreement even if 
economic loss was not quantifiable).

7. Deceptive Advertising Claims

The City also asserts claims of misleading and 
deceptive advertising and marketing of guns. This is 
alleged in support of both the nuisance and negligence 
claims. Specifically, the City alleges that guns are 
presented as adding to a homeowner's safety when in 
fact the opposite is true. Like Count III, discussed below, 
these allegations appear to apply equally to lawfully and 
unlawfully distributed guns. The City alleges that it 
incurs additional costs for treatment of both intentional 
and accidental gunshot injuries as a result of the 
increased placement of guns produced by the deceptive 
marketing practices. The City attributes some of its 
incurred municipal costs to these factors. For the same 
reasons applicable to the allegation of contributing to 
unlawful sales practices, we agree that these [**62]  
claims, if proven, state a claim for injunctive relief based 
on an action for public nuisance and negligence 
theories. The money damages claim may suffer from 
the same complexity and multiplicity of factual 
allegations that could bar damages from other 
allegations, but for the reasons already given, these 
issues do not warrant dismissal of the complaint.

III. Negligent Design Claim
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The City asserts a negligent design claim in Count III 
against the manufacturers alleging the manufacturers 
"were negligent in designing the handguns in a manner 
such that the defendants foresaw or should have 
foreseen that the products would pose unreasonable 
risks of harm to the citizens of Gary who are unaware of 
the dangers of a firearm or untrained in the use of 
handguns, or who are minors or mentally impaired 
persons." The City alleges that design of the 
manufacturers products is defective for lack of adequate 
safety devices including, but not limited to, devices that 
prevent handguns from being fired by unauthorized 
users, devices increasing the amount of pressure 
necessary to activate the trigger, devices alerting the 
users that a round was in the chamber, devices that 
prevent the firearm from [**63]  firing when the 
magazine is removed, and devices to inhibit unlawful 
use by prohibited or unauthorized users. The City also 
claims that the manufacturer defendants have knowingly 
and intentionally colluded with each other to adhere to 
unsafe industry customs regarding the design of 
handguns. 

These claims presumably apply equally to guns that are 
distributed lawfully. To the extent either defective design 
or deceptive marketing of guns contributes to accidental 
injuries, the claim for money damages suffers from the 
same problems of complexity and potential remoteness 
of causal connection that may bar damages recovery for 
the defendant's alleged contribution to unlawful sales. 
The allegation of concerted action to withhold design 
improvements from the marketplace states a  [*1248]  
claim of wrongful conduct. The City is not a purchaser. It 
has no direct claim under statutory or common law 
theories. See, e.g. Illinois Brick Co. v. Illinois, 431 U.S. 
720, 746-48, 52 L. Ed. 2d 707, 97 S. Ct. 2061 (1977). 
But to the extent these actions constitute an 
unreasonable interference with a public right, the City 
has alleged a claim for a public nuisance. Whether 
these alleged design defects are unreasonable [**64]  
and the extent to which they contribute to the harm 
alleged are matters for trial. Similarly, the availability of 
relief appropriate to any unreasonable interference, 
given that the defendant's products are lawful and the 
public has a right to acquire them may present 
substantial obstacles to the City's claim. However, at 
this pleading stage we conclude that the City has stated 
a claim for relief.

I V. Jurisdiction and Standing

 Two Dealers, Blythe's Sports Shop, Inc. and Jack's 
Loan, Inc., argue that this case is not justiciable for lack 
of a case or controversy. These dealers accurately 
describe federal case or controversy requirements, but 
there is no such jurisdictional limitation on Indiana state 
courts. See Cincinnati Ins. Co. v. Wills, 717 N.E.2d 151, 
154 n.2 (Ind. 1999). HN40[ ] Indiana does require that 
plaintiffs meet the standing requirement recently 
explained as a showing that they have a "stake in the 
outcome of the litigation and . . . that they have suffered 
or were in immediate danger of suffering a direct injury 
as a result of the complained-of conduct." State ex rel. 
Cittadine v. Ind. Dep't of Transp., 790 N.E.2d 978, 979 
(Ind. 2003). [**65]  The City has met this requirement by 
alleging it was financially injured through the sale and 
use of negligently distributed firearms and by alleging a 
nuisance within its borders caused by the defendants.

V. The Admissibility of the Settlement Agreement

 When the City filed its First Amended Complaint, the 
City attached a settlement agreement allegedly entered 
into by Smith & Wesson, one of the manufacturer-
defendants. The trial court granted the defendant's 
motion to strike the agreement from the complaint and 
the Court of Appeals affirmed that ruling. The trial court 
pointed out that Smith & Wesson is still a party to this 
litigation, and found the City had made no showing that 
the agreement was ever entered into. The trial court 
also found the agreement to be irrelevant and in 
violation of Rule of Evidence 408 as a purported 
agreement of settlement and compromise. The City 
claims the settlement agreement is relevant because it 
shows the feasibility of some of the protections the gun 
manufactures could employ to lessen the harm. Smith & 
Wesson does not address this on appeal. 

We think the agreement was properly ordered stricken 
from the complaint but conclude that [**66]  it is 
premature to address the admissibility of this purported 
settlement agreement at this stage. No party included a 
copy of the Motion to Strike in its Appendix, and no 
party refers to any factual affidavit either supporting or 
opposing the motion to strike, so at this stage of the 
proceedings, we accept the City's factual assertions as 
true. Assuming this agreement was entered into, it 
forms no essential part of the complaint. It is at most 
evidence supporting one allegation of the complaint. On 
its face, there may be issues precluding the admission 
of the agreement into evidence, at least for some 
purposes. But whether any part of the agreement is 
admissible in evidence, and for what purpose, is a 
matter to be addressed at trial.
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 [*1249]  Conclusion

We hold that the City may proceed on both the public 
nuisance claim and negligence claims against all 
defendants. The City may also pursue its negligent 
design claim against the manufacturer defendants. The 
judgment of the trial court is reversed. This case is 
remanded for further proceedings.

SHEPARD, C.J., and DICKSON, SULLIVAN, and 
RUCKER, JJ., concur.  

End of Document

801 N.E.2d 1222, *1248; 2003 Ind. LEXIS 1096, **66



Exhibit 14



   Warning
As of: June 1, 2021 3:03 PM Z

Gustafson v. Springfield, Inc.
Superior Court of Pennsylvania

September 17, 2019, Argued; September 28, 2020, Decided; September 28, 2020, Filed

No. 207 WDA 2019

Reporter
2020 Pa. Super. LEXIS 843 *; 2020 PA Super 239; CCH Prod. Liab. Rep. P20,986; 2020 WL 5755493

MARK AND LEAH GUSTAFSON, INDIVIDUALLY AND 
AS ADMINISTRATORS AND PERSONAL 
REPRESENTATIVES OF THE ESTATE OF JAMES 
ROBERT ("J.R.") GUSTAFSON, Appellants v. 
SPRINGFIELD, INC. D/B/A SPRINGFIELD ARMORY 
AND SALOOM DEPARTMENT STORE AND SALOOM 
DEPT. STORE, LLC D/B/A SALOOM DEPARTMENT 
STORE; Appellees. THE UNITED STATES OF 
AMERICA, Intervenor

Notice: THIS OPINION WAS WITHDRAWN BY THE 
COURT.

Subsequent History:  [*1] The Opinion Previously 
Reported at this Citation has been Removed from the 
Lexis Service at the Request of the Court.

Opinion withdrawn by, Rehearing granted by, En banc 
Gustafson v. Springfield, Inc., 2020 Pa. Super. LEXIS 
957 (Pa. Super. Ct., Dec. 3, 2020)

Rehearing granted by Gustafson v. Springfield, Inc., 
2020 Pa. Super. LEXIS 956 (Pa. Super. Ct., Dec. 3, 
2020)

Prior History:  Appeal from the Order Entered January 
15, 2019. In the Court of Common Pleas of 
Westmoreland County. Civil Division at No(s): 1126 of 
2018. Before HARRY F. SMAIL, J. 

Gustafson v. Springfield, Inc., 2019 Pa. Dist. & Cnty. 
Dec. LEXIS 4462 (Jan. 15, 2019)

End of Document

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60Y4-37V1-DXWW-24BS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61FC-V5N1-JBM1-M4FM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61FC-V5N1-JBM1-M4FM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61FC-F321-JJD0-G45W-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61FC-F321-JJD0-G45W-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61FC-F321-JJD0-G45W-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XSS-CF31-F65M-63JC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XSS-CF31-F65M-63JC-00000-00&context=1000516
https://advance.lexis.com/api/shepards?id=urn:contentItem:60Y5-0HT3-CGX8-4295-00000-00&category=initial&context=1000516


   Neutral
As of: June 1, 2021 3:03 PM Z

Gustafson v. Springfield, Inc.
Superior Court of Pennsylvania

December 3, 2020, Filed

No. 207 WDA 2019

Reporter
2020 Pa. Super. LEXIS 957 *

MARK AND LEAH GUSTAFSON, INDIVIDUALLY AND 
AS ADMINISTRATORS AND PERSONAL 
REPRESENTATIVES OF THE ESTATE OF JAMES 
ROBERT ("J.R.") GUSTAFSON, Appellants v. 
SPRINGFIELD, INC. D/B/A SPRINGFIELD ARMORY 
AND SALOOM DEPARTMENT STORE AND SALOOM 
DEPT. STORE, LLC D/B/A SALOOM DEPARTMENT 
STORE, Appellees THE UNITED STATES OF 
AMERICA, Intervenor

Prior History: Gustafson v. Springfield, Inc., 2020 PA 
Super 239, 2020 Pa. Super. LEXIS 843, 2020 WL 
5755493 (Pa. Super. Ct., Sept. 28, 2020)

Core Terms

supplemental brief, substituted, copies, en banc, 
reargument

Opinion

 [*1] ORDER

Upon consideration of the October 13, 2020 applications 
for reargument, filed by Appellees Springfield, Inc. 
D/B/A Springfield Armory and Saloom Department Store 
and Saloom Dept. Store, LLC D/B/A Saloom 
Department Store and Intervenor, the United States of 
America, IT IS HEREBY ORDERED:

THAT this Court's Prothonotary shall amend the 
caption in the above-captioned case to reflect the 

United States of America as Intervenor;

THAT en banc reargument is GRANTED;
THAT the decision of this COURT filed September 
28, 2020, is withdrawn;

THAT the case be listed before the next available 
en banc panel;
THAT Appellants, Mark and Leah Gustafson, 
Individually and as Administrators and Personal 
Representatives of the Estate of James Robert (Jr.) 
Gustafson, shall file an original and ten (10) copies 
of either the brief previously filed, the brief 
previously filed together with a supplemental brief, 
or a substituted Brief for Appellant by December 14, 
2020, along with an original and ten (10) copies of 
the reproduced record;

THAT Appellees, Springfield, Inc. D/B/A Springfield 
Armory and Saloom Department Store and Saloom 
Dept. Store, LLC D/B/A Saloom Department Store, 
and Intervenor, the United States [*2]  of America, 
shall thereafter have twenty-one (21) days after 
service to file an original and ten (10) copies of the 
brief previously filed, the brief previously filed 
together with a supplemental brief, or a substituted 
Brief for Appellees or Intervenor;
THAT Appellants shall thereafter have fourteen (14) 
days after service of the Brief for Appellees or the 
Brief for Intervenor, whichever is served later, to file 
an original and ten (10) copies of one (1) reply brief 
in accordance with Pa.R.A.P. 2113(a) if desired. No 
other briefs may be filed by the parties without 
leave of this Court; AND
THAT any substituted or supplemental brief shall 
clearly indicate on the cover page that it is a 
substituted or supplemental brief.

PER CURIAM

End of Document

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:61FC-V5N1-JBM1-M4FM-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60Y4-37V1-DXWW-24BS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60Y4-37V1-DXWW-24BS-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60Y4-37V1-DXWW-24BS-00000-00&context=1000516
https://advance.lexis.com/api/shepards?id=urn:contentItem:61GC-4S33-GXF6-G44X-00000-00&category=initial&context=1000516
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CERTIFICATE OF SERVICE 

 I, Robert A. Bracken, certify that a true and correct copy of the foregoing was served on 

the parties set forth below first-class mail: 

 
Thomas P. Pellis, Esq. 

Charles J. Dangelo 
Meyer, Darragh, Buckler, Bebenek & Eck 

40 N. Pennsylvania Ave., Suite 410 
Greensburg, PA 15601 

 
Daniel S. Altschuler, Esq. 

Post & Schell 
Four Penn Center, 13th Floor 
1600 John F. Kennedy Blvd. 

Philadelphia, PA 19103 
 

Christopher Renzulli, Esq. 
Renzulli Law Firm, LLP 

One North Broadway, Suite 1005 
White Plains, NY 10601 

 
Robert Bowers 

Butler County Prison 
c/o Robert Bowers 

202 S. Washington Street 
Butler, PA  16001 

 
 
_______________________________ 
Robert A. Bracken, Esq. 
Pa. I.D. No. 206095 
Charles A. Lamberton, Esq. 
Pa. I.D. No. 78043 
Bracken Lamberton, LLC 
707 Grant Street 
Gulf Tower, Suite 1705 
Pittsburgh, PA  15219 
Tel. (412) 533-9281 
 
Counsel for Plaintiff 
June 1, 2021 
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