
IN THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

________________________________ 

TANNER HIRSCHFELD, et al., 
   

Plaintiffs-Appellants, 
 
v.               No. 19-2250 
 

BUREAU OF ALCOHOL, TOBACCO,  
FIREARMS, AND EXPLOSIVES, et al., 
 
   Defendants-Appellees. 
_________________________________ 

RESPONSE IN OPPOSITION TO MOTION TO INTERVENE AND  
CROSS-MOTION FOR VACATUR    

 On July 27, 2021, counsel for plaintiffs Tanner Hirschfeld and Natalia Marshall 

filed a motion on behalf of two prospective intervenor-plaintiffs requesting leave to 

join this appeal.  Defendants-appellants respectfully oppose the motion, and cross-

move for vacatur.  Plaintiffs’ counsel informed the district court that Marshall turned 

twenty-one on July 25, 2021.  See Dkt. No. 62, at 1.  She and Hirschfeld are thus no 

longer subject to the statutory provisions that they challenge, and this case is therefore 

moot.  Consistent with “established practice,” this Court should vacate its opinion 

under United States v. Munsingwear, 340 U.S. 36, 39 (1950), vacate the district court’s 

order, and remand to the district court for this case to be dismissed as moot.  

Although movants attempt to “un-moot” this case by belatedly joining as parties, that 
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request should be denied.  See Bain v. California Teachers Ass’n, 891 F.3d 1206, 1216 (9th 

Cir. 2018). 

STATEMENT 

 1.  a. Plaintiffs Tanner Hirschfeld and Natalia Marshall filed this suit in 2018 

challenging the constitutionality of federal laws that prohibit federal firearms dealers 

from selling certain firearms and ammunition to persons between the ages of 18 and 

21.  See JA 7.  Rejecting their challenge, the district court in October 2019 denied their 

motion for summary judgment and granted the government’s motion to dismiss.  See 

JA 498.   

b.  On July 15, 2021, a panel of this Court held that the challenged laws 

impermissibly burden plaintiffs’ Second Amendment rights and vacated the district 

court’s grant of the motion to dismiss, reversed its denial of summary judgment, and 

remanded for further proceedings.  See Op. 83.   

Before reaching the merits of plaintiffs’ challenge, the Court recognized that 

Hirschfeld had “turned 21 and is no longer affected by these laws,” and “[h]is claims 

are therefore moot.”  Op. 5 (citing Craig v. Boren, 429 U.S. 190, 192 (1976)); see also Op. 

94 (Wynn, J., dissenting) (agreeing “this case is moot as to Plaintiff Tanner 

Hirschfeld”).  The Court concluded, however, that the “appeal may still proceed” 

because Marshall “is not yet 21.”  Op. 5.   

The government has until August 27, 2021, to seek rehearing of the panel’s 

opinion.  See Fed. R. App. P. 35(c), 40(a)(1).   
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 2.  On July 24 and 25, 2021, counsel for plaintiffs filed a motion and brief in 

district court requesting that two additional parties—Corey Fraser, a 19-year old, and 

Battlefield Firearms, a federally licensed firearms dealer—be added to the case as 

plaintiffs under Federal Rule of Civil Procedure 21, or alternatively as intervenors 

pursuant to Federal Rule of Civil Procedure 24.  See Dkt. No. 59, 62.  The brief in 

support of the motion noted that Marshall’s twenty-first birthday is “July 25, 2021,” 

and requested that additional parties be added to ensure “a live controversy.”  See Dkt. 

No. 62, at 1.          

 3.  On July 27, 2021, counsel for plaintiffs filed in this Court a motion on 

behalf of Fraser and Battlefield Firearms requesting that the Court grant them leave to 

intervene on appeal in support of plaintiffs-appellants in order “to ensure the 

existence of a live controversy in this case.”  See Mot. 1.   This Court ordered the 

government to respond by August 9, 2021.   

 4.  The district court denied the motion to add Fraser and Battlefield Firearms 

to the case, explaining that it lacked jurisdiction because the mandate had not yet 

issued.  See Dkt. 65. 

ARGUMENT 
 

I.     This Case Is Moot and Vacatur Is Appropriate 
 

 1.  Article III of the Constitution limits the federal judicial power to “Cases” 

and “Controversies.”  U.S. Const. Art. III, § 2.  The mootness doctrine is a 

component of this fundamental constitutional restriction.  See Friends of the Earth, Inc. v. 
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Laidlaw Envt’l Servs., 528 U.S. 167, 180 (2000).  “Because the federal courts are without 

power to decide questions that cannot affect the rights of litigants in the case before 

them, the parties’ stake in the outcome of [a] case must exist not only at the case’s 

inception, but for the entire duration of the proceedings.”  International Brotherhood of 

Teamsters, Local Union No. 639 v. Airgas Inc., 885 F.3d 230, 235 (4th Cir. 2018) (internal 

quotation marks omitted); see Lewis v. Continental Bank Corp., 494 U.S. 472, 477 (1990) 

(Article III’s case-or-controversy requirement “subsists through all stages of federal 

judicial proceedings”).  “If an event occurs during the pendency of an appeal that 

makes it impossible for a court to grant effective relief to a prevailing party, then the 

appeal must be dismissed as moot.”  Airgas, Inc., 885 F.3d at 235.  

This Court has already concluded that Hirschfeld’s claims are moot because he 

has turned 21 and the challenged laws no longer apply to him.  Op. 5 (citing Craig v. 

Boren, 429 U.S. 190, 192 (1976)); see also NRA v. ATF, 700 F.3d 185, 191 (5th Cir. 

2012) (“Because [individual plaintiffs] have aged out of the demographic group 

affected by the ban at bar, the issues on appeal are moot to them.”).  The Court 

reasoned that the “appeal may still proceed” because Marshall was “not yet 21.”  Op. 

5.  However, as plaintiffs’ counsel recently informed the district court, Marshall 

turned twenty-one “on July 25, 2021.”  Dkt. No. 62, at 1.  Marshall, like Hirschfeld, 

therefore no longer has a concrete, personal interest in the resolution of her claims.  

Any relief the district court could order on remand would not affect plaintiffs, and 

this case is now entirely moot.   
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The “capable of repetition, yet evading review” exception to the mootness 

doctrine does not apply.  That exception is applicable only where “(1) the challenged 

action is too short in duration to be fully litigated before the case will become moot; 

and (2) there is a reasonable expectation that the complaining party will be subjected 

to the same action again.”  Mellen v. Bunting, 327 F.3d 355, 364 (4th Cir. 2003).  An age 

restriction that spans three years is not inherently too short in duration to be fully 

litigated before the case could become moot.  See Nestler v. Board of Law Examiners of 

State of N.C., 611 F.2d 1380, 1382 (4th Cir. 1980) (noting that “three years” is “a 

substantially longer period than those generally found to satisfy the ‘capable of 

repetition, yet evading review’ test”).  And now that both Hirschfeld and Marshall are 

over the age of 21, there is not a possibility—let alone a “reasonable expectation,” 

Mellen, 327 F.3d at 364 —that they could again be subject to the challenged provisions 

that restrict handgun sales to those younger than 21.   

2.  Because this case has become moot before it could be fully litigated on the 

merits, this Court should vacate its opinion under United States v. Munsingwear, 340 U.S. 

36, 39 (1950), and remand to the district court with instructions that the district court 

dismiss the complaint.  The “Munsingwear rule is an equitable one,” which “ensure[s] 

that a losing party’s right of appellate review is not frustrated by circumstances out of 

that party’s control.”  Mellen, 327 F.3d at 364.  Here, due to the aging of the plaintiffs, 

and not any action of the government, this case has become moot prior to the 

deadline for the government to seek rehearing of the panel’s opinion.  The equities 
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favor vacatur in this circumstance, which would “clear[] the path for future relitigation 

of the issues between the parties” and “prevent a judgment, unreviewable because of 

mootness, from spawning any legal consequences.”  Munsingwear, 340 U.S. at 40-41; see 

Catawba Riverkeeper Found. v. North Carolina Dep’t of Transp., 843 F.3d 583, 591-91 (4th 

Cir. 2016) (recognizing “general principle” that “‘mootness by happenstance provides 

sufficient reason to vacate’” (quoting U.S Bancorp Mortgage Company v. Bonner Mall 

P’ship, 513 U.S. 18, 25 n.3 (1994)). 

II.     The Motion to Intervene Should Be Denied  
 

 1.  As discussed above, “[i]f an event occurs during the pendency of an appeal 

that makes it impossible for a court to grant effective relief to a prevailing party,” the 

court lacks jurisdiction, and “the appeal must be dismissed.”  Airgas, Inc., 885 F.3d at 

235.  Plaintiffs’ counsel seeks to avoid this rule, and has filed a motion on behalf of 

two purported plaintiff-intervenors seeking leave to join this case.  See Mot. 1.  But 

“[i]ntervention is ancillary and subordinate to a main cause” and “presupposes” a 

justiciable case or controversy within which to intervene.  Black v. Central Motor Lines, 

Inc., 500 F.2d 407, 408 (4th Cir. 1974) (citing Becton v. Greene County Bd. of Educ., 32 

F.R.D. 220 (E.D.N.C. 1963) (denying request “for leave to intervene as plaintiffs  in an 

action that admittedly has become moot”)); accord Houston Gen. Ins. Co. v. Moore, 193 

F.3d 838, 840 (4th Cir. 1999) (“[I]t is well-settled law that intervention presupposes 

pendency of an action in a court of competent jurisdiction’” (internal quotations 

omitted)).  As discussed above, the only two plaintiffs to this dispute, Hirschfeld and 
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Marshall, no longer have justiciable claims, and there is thus no longer a live case or 

controversy within which to intervene. 

Although framed as a motion to intervene, movants in fact seek to “swap in” as 

plaintiffs in order to revive this dispute.  See Bain v. California Teachers Ass’n, 891 F.3d 

1206, 1215 (9th Cir. 2018).  Courts have rejected similar requests, noting the 

“substantial” “dangers of adding a party to un-moot a case.”  Id. at 1216; Fox v. Board 

of Trustees of State Univ. of N.Y, 148 F.R.D. 474, 482-89 (N.D.N.Y. 1993) (dismissing 

case as moot and denying request to add parties to avoid mootness), aff’d 42 F.3d 135, 

144 (2d Cir. 1994) (affirming “for the reasons stated in the thorough analysis of the 

district court”).   

In certain “rare” circumstances, courts have added parties “to cure a 

jurisdictional defect.”  Bain, 891 F.3d 1215 (citing, e.g., Mullaney v. Anderson, 342 U.S. 

415, 417 (1952)).  But in those cases, “a live controversy existed between the original 

parties,” and the addition of new parties “would allow the original plaintiff to perfect 

jurisdiction for its claims and thereby recover its requested relief.”  Id. at 1215-16.  

When a case has become moot, by contrast, “the court can no longer award” any 

relief to the plaintiffs, and the “proper resolution” is dismissal, not the addition of 

new parties solely “for the sake of securing a judicial determination on the merits.”  

Id.; accord Fox, 42 F.3d at 144 (affirming refusal to add new plaintiffs to un-moot a 

case because “[t]he district court correctly concluded that once a case is moot, it is no 

longer justiciable in federal court and must be dismissed”).     
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To permit new plaintiffs to swap in on appeal, “where the original plaintiffs no 

longer have an actionable claim,” would give “short shrift to the standing” and 

mootness doctrines.  Id. at 1217-18.   “Where the original plaintiffs no longer have an 

actionable claim,” simply “replacing them with” new plaintiffs to ensure the dispute 

can nonetheless be resolved “risks resolving a generalized grievance over remedying 

an individualized injury,” id. at 1216, and risks turning the mootness doctrine into a 

“legal fiction,” see Fox, 148 F.R.D. at 428-29; see Bain, 891 F.3d at 1217.           

Granting movants’ request would also “substantially undermine” the purpose 

of class certification requirements under Federal Rule of Civil Procedure 23.  See Fox, 

148 F.R.D. at 489.  Because “a putative class acquires independent legal status once it 

is certified under Rule 23,” the Supreme Court has recognized that “a live controversy 

may continue to exist” in a class-action case “even after the claim of the named 

plaintiff becomes moot.”  Genesis Healthcare Corp. v. Symczyk, 569 U.S. 66, 74 (2013).  

But this rule is based on the “particular traits of civil class actions,” and the Supreme 

Court has rejected attempts to broaden the rule beyond the class-action context.  See 

United States v. Sanchez-Gomez, 138 S. Ct. 1532, 1538 (2018); see also Bain, 891 F.3d at 

1217 (“[A]bsent the unique circumstance of class certification, courts lack the 

authority to replace a party with a new one once a case becomes moot.”).  If courts 

were to freely permit new plaintiffs to intervene after a case has become moot in 

order for the litigation to continue, even where the class-action mechanism has never 

been invoked, this carefully circumscribed rule “would be undermined.”   See Fox, 148 
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F.R.D. at 489; see also Craig, 429 U.S. at 192 & n.2 (holding individual plaintiff’s claim 

was moot because he had aged out of the restriction and noting that “[a]ppellants did 

not seek class certification of [the individual plaintiff] as representative of other 

similarly situated” persons subject to the age restriction).   

2.  Even taking the movant’s request on its own terms, the motion should be 

denied.  Movants insist that their request to intervene is timely, but they filed their 

request in this Court after the case had already become moot, and even their request 

to be added as parties in district court was filed at the eleventh hour.  See Dkt. No. 59, 

62 (filings on July 24 and 25, 2021, noting that Marshall’s birthday was July 25, 2021); 

see also Gould v. Alleco, Inc., 883 F.2d 281, 285-86 (4th Cir. 1989) (explaining that the 

“tardiness of” a motion to intervene, which was filed “at the last possible moment” 

and more than two years into the litigation, was the “strongest reason” for denying 

the motion).  Movants suggest that they only learned of their need to intervene once 

this Court ruled that Hirschfeld’s challenge to the age restriction was moot.  See Mot. 

4.  But, as explained above, longstanding judicial decisions make clear that an 

individual’s challenge to an age restriction will become moot once the individual ages 

out of the restriction, see, e.g., Craig, 429 U.S. at 192; NRA, 700 F.3d at 191; and 

movants are represented by plaintiffs’ counsel, who has presumably known that 

Marshall’s twenty-first birthday was “July 25, 2021.”  See Dkt. No. 62, at 1.    

 Movants contend that they will be “significantly prejudiced” if they are denied 

intervention.  See Mot. 5.  As they acknowledge, however, they would only need to file 
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their own lawsuit.  See id.  They assert that it is unlikely that Fraser could litigate the 

case to conclusion before “turning twenty-one.”  Mot. 5.  But as discussed above, an 

age-restriction spanning three years is not necessarily too short in duration to be fully 

litigated by an individual prior to their twenty-first birthday.  See supra p. 5.  In any 

event, even assuming that Fraser could not fully litigate any new lawsuit before his 

own twenty-first birthday, he could, for example, seek to litigate the case as a class 

action, see Craig, 429 U.S. at 192 & n.2, or seek to bring his case with an associational 

plaintiff, see NRA, 700 F.3d at 191.   

Finally, movants’ contention that their intervention would “in no way impact 

the merits” of this case, Mot. 5, is likewise incorrect.  Battlefield Firearms is a federally 

licensed firearms dealership, not an individual, and is thus not similarly situated to the 

original plaintiffs whose individual rights have been the subject of this dispute.   At a 

minimum, movants should not be able to introduce a differently situated plaintiff for 

the first time on appeal, after this Court has issued its decision. 

CONCLUSION 

For the foregoing reasons, this Court should vacate its opinion under 

Munsingwear and remand to the district court for the district court to dismiss the 

complaint, and movants’ request to intervene should be denied. 
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