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Legal Briefing Note 1: 

Public Order Law and Demonstrations 

For Britain encourages its members to campaign within the law and cooperate with the police at 
all times. As part of our support to members to do so, this briefing note is issued to help members 
understand the law as it relates to public demonstrations.   

Breach of the Peace 

Under an ancient common law power any person has the power to arrest any other person for 
behaviour that is likely to cause a breach of the peace (save that a non-constable has no power to 
make an arrest if a constable is present and has chosen not to do so).  

For Britain members are strongly discouraged from attempting to exercise this power, 
themselves. However, a person involved in a demonstration may sometimes find themselves being 
warned by the police that they will be arrested for behaviour ‘likely to cause a breach of the peace’ if
they do not comply with certain instructions.  

This power is the power to arrest only. Causing a breach of the peace is not, by itself, a criminal 
offence. A person whom has been arrested under this power will be produced before magistrates as 
soon as possible where they are likely to be required to be ‘bound over to keep the peace’ – 
effectively promise not to cause further breaches of the peace and to pledge a, usually modest, 
financial sum to be forfeited if they do so. Since behaviour likely to cause a breach of the peace is 
not a crime, being bound over is not a criminal conviction - but it is a court order and so may have to 
be declared for some purposes. 

The power is deliberately flexible. It is also proactive: it requires that the person is creating the  
threat of future violence (although not necessarily from the person who has been arrested). 



In Redmond-Bate (1997), a Christian evangelical arrested when a hostile crowd gathered to shout 
back at her, the High Court ruled (Sedley LJ) that the police could not arrest a person for a breach of 
the peace if the violence that it was feared would be provoked would have been “wholly 
unreasonable”:  

“Free speech includes not only the inoffensive but the irritating, the contentious, the 
eccentric, the heretical, the unwelcome and the provocative provided it does not tend to 
provoke violence. Freedom only to speak inoffensively is not worth having. What Speakers’ 
Corner (where the law applies as fully as anywhere else) demonstrates is the tolerance which
is both extended by the law to opinion of every kind and expected by the law in the conduct 
of those who disagree, even strongly, with what they hear.” 

Public Order Act Offences

After the inner-city riots of the early 1980s (Brixton, Toxteth etc) parliament established a codified 
scheme of public order offences in the Public Order Act 1986. 

This laid down five main public order offences. In order of decreasing seriousness they were:
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Public Order Act 1986 as originally passed

Section Offence Max. sentence
1 Riot 

(using or threatening violence likely 
to cause a person present to fear for 
their safety by 12 or more people)  

Life imprisonment

2 Violent disorder 
(using or threatening violence likely 
to cause a person present to fear for 
their safety 3 or more people)  

5 years 

3 Affray 
(using or threatening violence likely 
to cause a person present to fear for 
their safety)

3 years 

4 Threatening abusive or insulting 
behaviour or the display of a visual 
representation intended or likely to 
cause the fear or provocation of 
violence

6 months 

5 Threatening abusive or insulting 
words or behaviour or disorderly 
behaviour or the display of a visual 
representation likely to cause 
harassment alarm or distress

Non-imprisonable 



Note that offences under sections 4 and 5 of the Public Order Act do not require that anybody is 
actually caused harassment alarm or distress: merely that some person is likely to be caused these 
states.  

This straightforward structure has become more complicated over the years as parliament has 
added further provisions.   

In 1994 parliament added a sixth offence: section 4A Intentionally causing harassment 
alarm and distress (six months) 

In 1998 it introduced racially aggravated forms of the section 4, 4A and 5 offences 
increasing the potential sentence for sections 4 and 4A from six months to two years. 

In December 2001 a new aggravated form of these offences was created: religiously 
aggravated. 

In 2014 after a campaign, the word ‘insulting’ was dropped form sections 4, 4A and 5 - 
although the word ‘abusive’ remains. 

As a result of all these changes the scheme of offences is now rather more complicated than 
originally envisaged: 

Public Order Act 1986 (as it presently stands)  

Section Offence Max. sentence
1 Riot 

(using or threatening violence likely 
to cause a person present to fear for 
their safety by 12 or more people)  

Life imprisonment

2 Violent disorder 
(using or threatening violence likely 
to cause a person present to fear for 
their safety 3 or more people)  

5 years 

3 Affray 
(using or threatening violence likely 
to cause a person present to fear for 
their safety)

3 years 

4A Intentionally causing harassment 
alarm or distress

6 months
(or 2 years if racially or 
religiously aggravated)
 

4 Threatening or abusive behaviour or 
the display of a visual representation 
intended or likely to cause the fear 
or provocation of violence

6 months 
(or 2 years if racially or 
religiously aggravated)

5 Threatening or abusive words or 
behaviour or disorderly behaviour or
the display of a visual representation 
likely to cause harassment alarm or 
distress

Non-imprisonable
(even if racially or religiously 
aggravated)  



Religiously aggravated offences and referencing Islam

An offence is racially or religiously aggravated if the offender is motivated by hostility to a person’s 
race, colour nationality or ethnicity, or on the basis of another person’s religious beliefs of lack 
thereof.

For Britain utterly rejects all forms of racism. 

The position with regard to hostility based upon religious beliefs can be more complex as For Britain 
campaigns against Islamic teachings.  

In Norwood v DPP (2001) the High Court found that displaying a poster issued by Britain First in the 
window of a house saying ‘Islam out of Britain’ constituted a religiously aggravated offence under 
section 5: indicating that the courts will not be slow in attributing ‘harassment, alarm and distress’ to
hypothetical passing members of the public. 

The key to understanding the scheme is to appreciate that:  

1. The aim of the legislation is to preserve public order, to which freedom of speech will 
usually be of secondary importance;

2. Except for section 4A the courts will look at the likely emotional states of any real or 
hypothetical people who were or may have been present. The courts will profess that they 
are not charged with deciding the merits of differing arguments. The correctness of a 
proposition argued will not provide any defence, if the courts fear that the way in which it 
is put may have the effect of causing harassment, alarm, distress, etc . 

   

It is advised that any demonstrators referencing Islam should: 

 Avoid all intemperate words (especially threats or swear words);
 

 Avoid moves that may be seen as intimidating (such as squaring up to or 
surrounding any people - or shouting through letter boxes);

  As far as possible direct criticisms to impersonal concepts or historical 
figures (Shariah law, The Quran, Mohammed) rather than to terms that 
Muslims may feel are directed at them personally (‘Muslim terrorists/rapists’);

 Remember that the courts are concerned with the effect that conduct is 
likely to have on hypothetical people present. However scary a group of 
masked Antifa or fundamentalist Muslims shouting back may appear, I suspect, 
based upon Norland, that courts will not be slow to find that a robust shouted 
response was liable to cause a hypothetical timid Muslim who might have 
happened upon the scene some ‘harassment’ ‘alarm ‘distress’ or the ‘fear of 
violence’. 



Inciting hatred

Part III of the Public Order Act criminalises a wide range of activities, including threatening, abusive 
or insulting words or behaviour and the display of written material, where the purpose is to incite 
racial hatred.

The maximum sentence for this offence is 7 years so this is obviously very serious offence. 

 In 2006 this provision was extended to inciting religious hatred, although for inciting religious, as 
opposed to racial, hatred two separate limitations were introduced : 

Words would only constitute an offence if they are threatening (rather than ‘threatening, 
abusive or insulting’ for inciting racial hatred).

There is an interpretation section, section 29J which reads (in relation to Part III only): 

 ‘Nothing in this Part shall be read or given effect in a way which prohibits or 
restricts discussion, criticism or expressions of antipathy, dislike, ridicule, insult or 
abuse of particular religions or the beliefs or practices of their adherents, or of any 
other belief system or the beliefs or practices of its adherents, or proselytising or 
urging adherents of a different religion or belief system to cease practising their 
religion or belief system.’

For this offence, unlike the public order offences listed above the courts will be more concerned with
the contents of a message as well as its delivery. 

Section 29J has not been tested in the higher courts, and one cannot be certain how much 
protection one can expect from it. 

Again it is recommended that demonstrators be careful to direct their comments 
at abstracts, not classes of people: Islam not Muslims; etc. The offence is aimed at negative
stereotyping. 

 



Dispersal Orders

Under section 34 of the Antisocial Behaviour Crime and Policing Act 2014 a police inspector may 
authorise officers for a period of 48 hours to make dispersal order within a specified area to 
reduce the likelihood of crime, disorder or people being caused harassment alarm or distress. 

34 (3) states that: 

 ‘In deciding whether to give such an authorisation an officer must have particular 
regard to the rights of freedom of expression and freedom of assembly set out in [the
European Convention on Human Rights] 

Once an authorisation has been made under section 34, any constable may order any person in a 
public place to leave the area concerned and not to return within 48 hours, so long as:  

the constable has reasonable grounds to suspect that the behaviour of that person has 
contributed or is likely to contribute to— 

(a) members of the public in the locality being harassed, alarmed or distressed, or 

(b) the occurrence in the locality of crime or disorder.

and 

the constable considers that giving a direction to the person is necessary for the purpose of 
removing or reducing the likelihood of crime, disorder etc. 

Breach of a dispersal order carries a maximum sentence of 3 months imprisonment. 

Good luck with you campaigns and remain safe and legal. 

Paul Ellis, 

For Britain Legal Officer

 28.7.18


