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Amicus Identity, Interest, and Authority to File 

1. Identity of Americans for Forfeiture Reform 

Americans for Forfeiture Reform (“Amicus”) is a non-profit, non-

partisan civic group concerned with civil forfeiture abuse in America. Civil 

forfeiture lets the government seize property allegedly tied to criminal 

activity without even charging the property owner. This power thus entails 

the “serious risk that an innocent person will be deprived of his property.” 

United States v. $191,910.00, 16 F.3d 1051, 1069 (9th Cir. 1994). This power is 

also prone to abuse as “the sovereign … profits from … forfeitures.” United 

States v. 6380 Little Canyon Rd., 59 F.3d 974, 984 (9th Cir. 1995). 

Given this reality, Amicus works to increase public awareness of civil 

forfeiture abuse and the need for legal reform. Amicus advances this goal 

via a public website, policy papers, and efforts to help property owners in 

forfeiture cases find legal counsel. Amicus’s membership includes involved 

citizens, scholars, attorneys, and former law enforcement officials. 

2. Interest of Americans for Forfeiture Reform 

Amicus is interested in Moser because of Amicus’s knowledge of the 

legal realities that Americans face in challenging wrongful civil forfeitures. 
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Based on that knowledge, Amicus believes that the District Court in Moser 

failed to consider key legal realities in calculating an award of attorney’s 

fees to Appellant Robert Moser under the Civil Asset Forfeiture Reform 

Act. For example, the District Court cut the fee hours that Moser requested 

by 40.9%, despite Moser’s total victory, because it believed Moser’s counsel 

”gave the government’s litigation work more respect than it deserved.” 

United States v. $28,000.00, 2013 U.S. Dist. LEXIS 18265, at *12-13 (S.D. Cal. 

Feb. 11, 2013). Amicus believes such reasoning sends a chilling message to 

private attorneys about taking civil forfeiture cases—one that will make it 

harder for property owners to obtain effective counsel in these cases.  

3. Authority of Americans for Forfeiture Reform to File 

Amicus files this brief under Fed. R. App. P. 29(a), having received 

the consent of all the parties in this case to the filing of this brief. Also, as 

required under Fed. R. App. P. 29(c)(5), Amicus states that no party, nor 

counsel for any party, in this case: (1) wrote this brief in part or in whole; or 

(2) contributed money meant to fund the preparation or submission of this 

brief. Only Amicus, including its members and counsel, has contributed 

money to fund the preparation and submission of this brief. 
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Summary of the Argument 

 Civil forfeiture enables American law enforcement to seize private 

property allegedly tied to criminal activity and then profit from this seizure 

without ever needing to convict, or even charge, the property owner. This 

power thus creates perverse incentives for abuse. Property owners’ main 

defense against such abuse is access to effective legal counsel.  

 For this reason, Congress enacted a fee award provision as part of the 

Civil Asset Forfeiture Reform Act meant to: (1) help make property owners 

whole after wrongful civil forfeitures; and (2) incentivize skilled counsel to 

take on forfeiture cases. The efficacy of this provision, however, depends 

on courts respecting the realities of forfeiture cases when calculating fees. 

This includes the reality of aggressive litigation by the government. 

 In this case, the District Court failed to respect these realities. Instead, 

it decided to cut a CAFRA fee award based on a number of impermissible 

factors, including (but not limited to): (1) its own, after-the-fact evaluation 

of how much respect the government’s litigation work deserved; and (2) a 

disaggregation of the skills required to litigate the case. This Court, in turn, 

should reject this analysis and reverse the District Court’s cuts.  
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Argument 
 
1. Effective legal counsel is vital to protecting the rights of 

property owners from improper forfeitures. 
 

A. Civil forfeiture is an abuse-prone power that frequently victimizes 
property owners. 

 
Civil forfeiture rests on the “legal fiction” that property may be “held 

guilty and condemned as though it were conscious.” United States v. Davis, 

648 F.3d 84, 92 (2d Cir. 2011) (citation and quotation marks omitted). This 

fiction consequently enables the government to seize any property that 

might be linked to criminal activity, even if the property owner is never 

charged with or convicted of a crime. As such, in 2012, the federal 

government garnered nearly “$4.2 billion in forfeitures.”1 Also, “state and 

local law-enforcement agencies that work with Uncle Sam on seizures” 

may keep “up to 80% of the proceeds”2—proceeds that these agencies have 

used to purchase expensive cars, vacations, and other luxuries.3  

                                                 
1  Sarah Stillman, Taken, THE NEW YORKER, Aug. 12, 2013, http://www. 
newyorker.com/reporting/2013/08/12/130812fa_fact_stillman. 
2  John Emshwiller & Gary Fields, Federal Asset Seizures Rise, Netting 
Innocent with Guilty, WALL ST. J., Aug. 22, 2011, http://online.wsj.com/ 
article/SB10001424053111903480904576512253265073870.html. 
3  See Nick Sibilla, The 14 Most Ridiculous Things Bought with Asset 
Forfeiture, BUZZFEED, June 24, 2013, http://www.buzzfeed.com/nicks29/ 
the-14-most-ridiculous-things-police-bought-with-a-4y3w. 
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This reality creates perverse incentives for law enforcement. Consider 

United States v. $20,000.00, 2008 U.S. Dist. LEXIS 8559 (D. Neb. Feb. 5, 2008). 

This case arose from a traffic stop of realtor Deon Owens as he was driving 

to California to buy some real estate. Id. at *3. While the stop revealed “no 

drugs or other illegal items,” one of officers who conducted the stop was 

recorded at the scene telling a colleague “I say we take his money and, um, 

count it as a drug seizure” so the officers could get “new laptops in their 

offices.” Id. at *5. The district court denied the forfeiture. Id. at *10. 

The New Yorker and Houston Chronicle offer further examples: 

 “Victor Ramos Guzman, a Pentecostal Church secretary from El 
Salvador …  and his brother-in-law were driving along Interstate 
95 near Emporia, Virginia, en route … to buy a parcel of land for 
their church. When a state trooper pulled them over for speeding, 
Guzman and his brother-in-law disclosed that they were carrying 
[$28,500] dollars in parishioners’ donations. Although the trooper 
found no contraband, he seized the cash.”4 
 

 In 2011, Kyle Jones, his wife Berekti, and their 2-year-old daughter 
were traveling to Ethiopia to visit relatives when federal customs 
agents at the Houston airport asked Kyle to declare the amount of 
currency that the family was carrying.5 After “telling one of the 
agents he did not know,” Kyle guessed $20,000.6 “The agents then 

                                                 
4  Stillman, supra note 1. 
5  See Stewart Powell, Asset Seizures Explode to More Than $20 Billion in 
12 Years, HOUSTON CHRON., May 26, 2013, http://www.houstonchronicle. 
com/news/houston-texas/houston/article/Asset-seizures-explode-to-mor 
e-than-20-billion-4548853.php?cmpid=ael. 
6  Id. 
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asked the Joneses to put all their currency … on the table …. and it 
added up to $35,131. The agents did not arrest the Joneses or 
charge them with a crime, but they seized every dollar of the 
money….”7 A federal district court later held the government had 
“manipulated the Joneses’ confusion into a deliberate failure to 
report” because the agents involved “wanted a statistic for their 
supervisor and they cudgeled the Joneses to get one.”8 
 

 Russ and Pat Caswell ran a “mom-and-pop motel” for 30 years 
when federal agents seized their motel in 2009 on the claim “that 
frequent drug activity occurred there.”9 A federal court ultimately 
denied the forfeiture given that “only 15 low-level drug cases had 
been recorded at the motel over a seven-year period, during which 
the Caswells logged 196,000 room rentals.”10 DEA agent Vincent 
Kelly also testified during the case that his job “was to locate … 
lucrative forfeiture targets.”11 He thus targeted the Motel Caswell, 
which was worth up to $1.8 million and had no mortgage.12  

 
B. Property owners’ main protection from wrongful civil forfeitures is 

effective legal counsel. 
 
 The experiences of Deon Owens, Victor Guzman, the Jones family, 

and the Caswells reveal how easily and how often property owners may be 

subjected to wrongful civil forfeitures today. They also reveal the critical 

difference that effective legal counsel makes in these situations.  

                                                 
7  Id. 
8  Id. (quoting United States v. $35,131.00, No. 4:11-cv-02659, slip op. at 3, 
(S.D. Tex. Apr. 2, 2012), ECF No. 57). 
9  Id.  
10  Id. (referencing United States v. 434 Main St., 2013 U.S. Dist. LEXIS 
9730 (D. Mass. Jan. 24, 2013)).  
11  Id.  
12  See id.  
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 For example, the government did not return the money that it seized 

from Victor Guzman until attorney David Smith—a former deputy chief of 

the U.S. Department of Justice Asset Forfeiture Office—agreed to represent 

Guzman for free.13 At the time of the seizure, Guzman was living under 

temporary protected status and spoke little English.14 Smith thus notes that 

without his help, Guzman “didn’t have the means to fight back.”15   

 The Caswells’ forfeiture experience speaks to the same reality. The 

Caswells borrowed and spent $100,000 on legal fees to reclaim their motel 

before the non-profit Institute for Justice agreed to represent the Caswells 

for free.16 Then, after three years of litigation,17 a federal district court 

finally affirmed that the Caswells were innocent owners. See 434 Main St., 

2013 U.S. Dist. LEXIS 9730, at *2. Russ Caswell thus concludes: “I couldn’t 

have fought this fight without the help of the Institute for Justice”18—a 

                                                 
13  See Stillman, supra note 1. 
14  See id.  
15  Id. (quoting Smith). 
16  See David Boeri, Tewksbury Motel Owner Fights Move by Government to 
Seize Property, 90.9 WBUR (NPR NEWS), Nov. 14, 2012, http://www.wbur. 
org/2012/11/14/tewksbury-motel-owner-fights-property-seizure.  
17  See Powell, supra note 5. 
18  Press Release, Institute for Justice, IJ Scores Major Federal Court 
Victory in Massachusetts Civil Forfeiture Case (Jan. 24, 2013), available at 
http://ij.org/massachusetts-civil-forfeiture-release-1-24-2013. 
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point that may also be discerned from the “half-million dollars in legal 

fees” that the government may soon have to pay the Caswells.19  

 Then there are the forfeiture experiences of property owners like 

Takeela Burney. See Commonwealth v. 2338 N. Beechwood St., 65 A.3d 1055 

(Pa. Commw. Ct. 2013). A Philadelphia resident, Burney’s home was seized 

in 2011 due to three minor drug-related offenses that her son perpetrated 

inside the home—offenses that Burney herself was neither suspected of nor 

charged with. See id. at 1057, 1065–66. But Burney could not afford an 

attorney to represent her20 at a May 2012 forfeiture hearing at which a 

police officer testified about the drug offenses underlying the forfeiture. See 

id. at 1057-59. Burney thus represented herself as follows: 

[Burney] did not present witnesses, cross-examine 
[the] Officer, object to testimonial or documentary 
evidence, or attempt to assert the innocent owner 
defense or other constitutional challenges that may 
have been available to her. When it was [Burney]’s 
turn to cross-examine [the] Officer’s testimony … 
[Burney] proceeded to make statements rather than 
ask questions. The trial court told [Burney] that it 
was not her turn to tell her story …. 

                                                 
19  Mass. U.S. Attorney Won’t Appeal Tewksbury Motel Ruling, 90.9 WBUR 
(NPR NEWS), Mar. 15, 2013, http://www.wbur .org/2013/03/15/motel-
caswell-seizure-appeal.   
20  See Isaiah Thompson, Law to Clean Up ‘Nuisances’ Costs Innocent People 
Their Homes, PROPUBLICA, Aug. 5, 2013, http://propublica.org/article/law-
to-clean-up-nuisances-costs-innocent-people-their-homes. 
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Id. at 1058–59. At the end of the hearing, Burney lost her home. See id.  

 On appeal, the Pennsylvania Commonwealth Court reversed, finding 

the trial court forfeited Burney’s home before determining whether Burney 

“understood that she had a right to a jury trial.” Id. at 1066–67. The appeals 

court thereby highlighted the extent to which Burney’s pro se status had 

compromised her defense, leaving her unaware, for example, “that she 

could assert the innocent owner defense.” Id. at 1067 n.24. Burney’s case 

thus serves to confirm that “[a]ccess to counsel is at the heart of enabling 

citizens to contest wrongful seizures and of insuring that governmental 

forfeiture powers are used appropriately and sparingly.”21 

C. To enable counsel in forfeiture cases, the Civil Asset Forfeiture 
Reform Act makes it easier to recover attorney’s fees in such cases. 

 
For every Victor Guzman fortunate enough to find free legal counsel 

to protect them from a wrongful forfeiture, there are many more Takeela 

Burneys who go it alone. Indeed, “few property owners, especially low-

income individuals … challenge seizures of their property” in light of the 

                                                 
21  Louis S. Rulli, The Long Term Impact of CAFRA: Expanding Access to 
Counsel and Encouraging Greater Use of Criminal Forfeiture, 14 FED. SENT. R. 
87, 88 (2001); see also David Pimentel, Forfeitures Revisited: Bringing Principle 
to Practice in Federal Court, 13 NEV. L.J. 1, 30 (2012) (“If the individual cannot 
afford an attorney ... her legitimate claims may never be asserted.”). 
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“time, attorney fees and other expenses necessary to fight the forfeiture.”22 

Hence, in 2010, while over 11,000 federal civil forfeitures took place, just 

1,800 claims for recovery were asserted by property owners.23 

Attorney’s fees lie at the heart of this phenomenon. In a federal civil 

forfeiture case, fees can “easily run to $25,000, considerably more than the 

value of most forfeitures.”24 And for property owners made indigent by a 

seizure, this cost is even more acute. Construction worker Jorge Jaramillo, 

for instance, could not “afford a lawyer after more than $16,000 was seized 

from him … in a traffic stop. ‘I had all of $20 left,’ he says.”25  

Fee awards are thus critical to helping property owners find counsel. 

Before 2000, however, the main avenue for fee awards in forfeiture cases 

was the Equal Access to Justice Act (“EAJA”)—and courts almost never 

granted these awards.26 Between 1994 to 1998, for example, the Department 

of Justice paid EAJA fee awards in just 11 civil forfeiture cases.27  

                                                 
22  INSTITUTE FOR JUSTICE, POLICING FOR PROFIT: THE ABUSE OF CIVIL ASSET 

FORFEITURE 13 (2010). 
23  Emshwiller, supra note 2. 
24  LEONARD LEVY, A LICENSE TO STEAL 130 (1996). 
25  See Emshwiller, supra note 2. 
26  See Rulli, supra note 21, at 90; see also 28 U.S.C. § 2412(d)(1)(A) (2012). 
27  See Oversight of Federal Asset Forfeiture: Its Role in Fighting Crime: 
Hearing Before the Subcomm. on Criminal Justice Oversight of the S. Comm. on 
the Judiciary, 106th Cong. 111 (1999).   
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As a result, “without an assurance of fees even when [a] property 

owner prevailed, private lawyers were understandably reluctant to invest 

in civil forfeiture cases.”28 Such reluctance was heightened by EAJA’s $125-

per-hour cap on fee awards—a rate well below “prevailing market rates 

routinely awarded in other types of attorney’s fee litigation.”29 

In 2000, however, Congress enacted the Civil Asset Forfeiture Reform 

Act (“CAFRA”).30 CAFRA’s purpose was “to give owners innocent of any 

wrongdoing the means to recover their property and make themselves whole 

after wrongful government seizures.”31 Congress thus recognized that: 

“The reason [civil forfeitures] are so rarely challenged has nothing to do 

with the owner’s guilt, and everything to do with the arduous path one 

must journey … often without the benefit of counsel, and perhaps without 

any money left after the seizure with which to fight the battle.’’32   

Congress was also informed in passing CAFRA that: “A reasonable 

attorney’s fee, even in a modest, simple forfeiture case in [f]ederal court, is 

going to cost $20,000, $25,000, $30,000 in legal fees just because of the time 

                                                 
28  Rulli, supra note 21, at 90. 
29  Id.; see also 28 U.S.C. § 2412(d)(2)(A)(ii) (imposing $125/hour cap). 
30  Pub. L. No. 106-185, 114 Stat. 202. 
31  H.R. Rep. No. 106-192 at 11 (1999) (emphasis added). 
32  Id. at 14 (quoting the Nat’l Ass’n of Criminal Defense Lawyers). 
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and attorney effort required.”33 Congress also heard from property owners 

like Billy Munnerlyn, whose air charter business was destroyed as a result 

of being forced to spend “over  $85,000 in legal fees” to recover one of his 

planes seized on unfounded allegations of drug-trafficking.34 

Hence, one of the most important reforms that Congress included in 

CAFRA—over the objection of the Department of Justice35—was a new fee 

award provision.36 As Senator Orrin Hatch would explain: “The costs of 

contesting a civil forfeiture of property can be substantial. …. [I]t is unfair 

for the property owner to have to incur attorney fees and costs when the 

government does not prevail in civil forfeiture actions.”37  

CAFRA’s fee-award provision thus establishes that: 

[I]n any civil proceeding to forfeit property under 
any provision of Federal law in which the claimant 
substantially prevails, the United States shall be 
liable for … reasonable attorney fees ….38  

                                                 
33  Civil Asset Forfeiture Reform Act: Hearing on H.R. 1916 Before the H. 
Comm. on the Judiciary, 104th Cong. 17 (1996) (testimony of E.E. Edwards III, 
Esq., on behalf of the Nat’l Ass’n of Criminal Defense Lawyers).  
34  H.R. Rep. No. 106-192, at 8.   
35  See Oversight of Federal Asset Forfeiture, supra note 27, at 111.  
36  CAFRA does allow for appointment of counsel in forfeiture cases in 
two limited situations: where the property owner is already represented in 
a related criminal case, and where the owner is indigent and faces the loss 
of their home. See 18 U.S.C. § 983(b)(1)(A), (b)(2)(A) (2012).  
37  145 CONG. REC. S14,628–29 (daily ed. Nov. 16, 1999). 
38  28 U.S.C. § 2465(b)(1)(A) (2012). 
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  This provision departs in three key ways from the EAJA regime for 

fee awards. First, CAFRA “broadens the class that can receive fees in 

forfeiture actions to claimants who ‘substantially prevail.’” United States v. 

$60,201.00, 291 F. Supp. 2d 1126, 1130 (C.D. Cal. 2003). Second, fees under 

CAFRA are not in any way subject “to a statutory hourly limit, in contrast 

with fee awards under the EAJA.” Id. Third, CAFRA’s fee-award provision 

“eliminat[es] EAJA’s language exempting the government for payment of 

fees where the ‘position of the United States was substantially justified.’” 

United States v. $186,416.00, 642 F.3d 753, 756 (9th Cir. 2011). 

These departures reflect a common intent: “to liberalize the award of 

attorney fees” in federal civil forfeiture cases. $60,201.00, 291 F. Supp. 2d at 

1130. Hence, CAFRA makes it easier for property owners to attract private 

counsel with “the reasonable prospect of getting paid.” Moreno v. City of 

Sacramento, 534 F.3d 1106, 1111 (9th Cir. 2008). CAFRA thus incentivizes 

“private lawyers to become more involved in civil forfeiture cases.”39 See 

$186,416.00, 642 F.3d at 757 (Berzon, J., dissenting) (placing emphasis in 

extended statutory analysis of CAFRA’s fee award provision on “CAFRA’s 

purpose of facilitating legal representation for claimants”). 

                                                 
39  Rulli, supra note 21, at 90. 
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2. To enable effective counsel in forfeiture cases, CAFRA fee 
awards must respect the realities of forfeiture litigation.  

 
A. CAFRA mandates “reasonable” fees, which requires respect for the 

realities of forfeiture litigation. 
 
 To help property owners “make themselves whole after wrongful 

government seizures,”40 CAFRA requires payment of “reasonable attorney 

fees” to owners who “substantially prevail” in “any civil proceeding to 

forfeit property” under federal law. 28 U.S.C. § 2465(b)(1)(A). This Court, 

in turn, has ruled that “the lodestar method” governs how CAFRA fee 

awards are to be calculated. $186,416.00, 642 F.3d at 755. 

 Under the lodestar method, a district court must decide “how many 

hours were reasonably expended on the litigation, and then multiply those 

hours by the prevailing local rate for an attorney of the skill required to 

perform the litigation.” Moreno, 534 F.3d at 1111. The resulting “lodestar 

figure” is then “strong[ly] presum[ed]“ to “represent[] a reasonable fee.” 

Fischer v. SJB-P.D., Inc., 214 F.3d 1115, 1119 n.4 (9th Cir. 2000). 

  This presumption of reasonableness does not apply, however, when 

the district court relies on “impermissible factors” to calculate any aspect of 

the lodestar figure. Moreno, 534 F.3d at 1114. This Court identified several 

                                                 
40  H.R. Rep. No. 106-192 at 11 (emphasis added). 
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such factors in Moreno v. City of Sacramento for a fee award under 42 U.S.C. 

§ 1988—but this Court did not state any particular method for identifying 

“impermissible factors” in general. See id. at 1114-16.  

 For example, given the district court’s decision in Moreno to reduce 

an hourly rate because “other firms could have staffed the case differently,” 

this Court held that the district court could not “impose its own judgment 

regarding the best way to operate a law firm.” Id. at 1115. Likewise, where 

the district court seemed to be applying a “de facto policy of awarding a 

rate of $250 an hour to civil rights cases,” this Court held that the “district 

court’s function is to award fees that reflect economic conditions in the 

district; it is not to ‘hold the line’ at a particular rate.” Id.  

 The common denominator among these “impermissible factors” thus 

appears to be a failure to respect the realities of the litigation at hand (e.g., 

how a case was actually staffed; a district’s current economic conditions). 

Such respect is vital because it anchors a district court to “the statutory goal 

of sufficiently compensating counsel in order to attract qualified attorneys 

to do civil rights work.” Id. Lack of such respect, in turn, compromises the 

principal “virtue” of the lodestar method: production of fee awards that 

fairly approximate what attorneys would have actually been paid if they 
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“had been representing a paying client who was billed by the hour in a 

comparable case.” Perdue v. Kenny A., 559 U.S. 542, 551 (2010).   

 Hence, in calculating an CAFRA fee award, a district court may not 

rely on any “impermissible factors” that fail to respect the legal realities of 

forfeiture litigation. Such factors risk not only the integrity of the lodestar 

method, but also CAFRA’s goal: to “level[] the playing field between the 

government and persons whose property has been seized.” United States v. 

Section 9, 241 F.3d 796, 799 (6th Cir. 2001). As such, to level the playing field 

in forfeiture cases, property owners need lawyers who are: (1) experts in  

forfeiture law; and (2) diligent in the face of government obstinacy. 

B. Forfeiture cases require special experience. 
  

“Forfeiture law is complex and requires specific expertise.”41 So 

testified then Deputy U.S. Attorney General Eric Holder to Congress in 

1999. For this reason, the “U.S. Marshals Service uses private attorneys for 

legal expertise in all phases of forfeiture, pre-seizure, and disposal, 

including assistance in drafting court orders.”42 And the same applies to 

property owners: they also need forfeiture law experts to win.  

                                                 
41  Oversight of Federal Asset Forfeiture, supra note 27, at 110. 
42  U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-01-887R, HOURLY FEES PAID 

BY VARIOUS FEDERAL AGENCIES TO PRIVATE ATT’YS FOR LEGAL SERVS. 3 (2001). 
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Forfeiture litigation requires special experience mainly because of the 

complex procedural nature of this litigation—something that can quickly 

deprive an unrepresented property owner of their rights in a forfeiture 

case. For example, property owners who opt to challenge administrative 

forfeitures through administrative proceedings “waive[] the opportunity 

for judicial forfeiture proceedings,” whether they are aware of this or not. 

Conservation Force v. Salazar, 646 F.3d 1240, 1243 (9th Cir. 2011). 

In United States v. Signed Personal Check No. 730, the Court saw this  

complexity at work. Vacating a default judgment against a property owner 

who made multiple errors in challenging a forfeiture, this Court noted: 

[The owner] clearly made a timely attempt to 
challenge the forfeiture: he sent Customs a Petition 
for Remission of the seized checks well within the 
30 days the letter notifying him of the seizure gave 
him to file such a petition. His error was that he also 
filled out a Seized Asset Claim form and checked 
the box on the “Election of Proceedings” form 
requesting court action, thus nullifying his 
administrative petition and triggering a court action 
rather than an administrative proceeding; he then 
failed to respond to the notice of judicial forfeiture 
proceedings. He did all of these things, however, 
without a lawyer's help. ... As soon as he received 
notice that a default had been entered against him 
and of the government’s motion for judgment by 
default—thus alerting him that he might have 
misunderstood the situation—he hired a lawyer 
and responded with the present motion. 
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615 F.3d 1085, 1092 (9th Cir. 2010) (emphasis added). 
 

 Forfeiture litigation is also governed by “special pleading rules.” 

United States v. $186,416.00, 527 F. Supp. 2d 1103, 1119 (C.D. Cal. 2007). 

Property owners who wish to challenge a forfeiture must, in turn, “strictly 

comply” with these rules—in particular, Rule G of the Supplemental Rules 

for Admiralty/Maritime Claims and Asset Forfeiture Actions. United States 

v. 328 Pounds of Wild Am. Ginseng, 347 F. Supp. 2d 241, 248 (W.D.N.C. 2004). 

Indeed, even simple pleading mistakes (e.g., filing an “unverified” claim of 

ownership) can hurt an owner’s ability to challenge a forfeiture. See, e.g., id. 

at 249 (dismissing pro se owner’s unverified claim to seized ginseng while 

upholding two represented owners’ properly verified claims).  

Supplemental Rule G(6) further complicates forfeiture actions. This 

rule allows the government to serve “special interrogatories” on property 

owners, requiring these owners to explain their “identity and relationship” 

to any property they claim. United States v. $133,420.00, 672 F.3d 629, 635 

(9th Cir. 2012). These interrogatories ultimately enable the government to 

build a case that an owner lacks standing to challenge a forfeiture. See id. 

Property owners must therefore answer Rule G(6) interrogatories with 

care. Id. at 644. Indeed, property owners whose interrogatory answers are 
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incomplete or insufficient risk having these answers struck and thereby 

losing their standing to challenge a forfeiture. See id. at 640–44. 

Courts in this Circuit have thus held that “expertise in civil forfeiture 

actions qualifies as a practice specialty requiring distinctive knowledge and 

skills.” In re Application of Mgndichian, 312 F. Supp. 2d 1250, 1264 & n.14 

(C.D. Cal. 2003) (quotation marks and citation omitted). And this Court has 

been willing to assume the same without deciding the point. See United 

States v. 22249 Dolorosa St., 190 F.3d 977, 984 (9th Cir. 1999).   

C. Forfeiture cases require diligence against government obstinacy. 
 

Civil forfeiture litigation is difficult not only because of the complex 

procedures involved but also one’s opponent: the federal government. Two 

circuits have commented on this reality. In United States v. $506,231, the 

Seventh Circuit held that the “government’s conduct in forfeiture cases 

leaves much to be desired,” insofar as the government offered “absolutely 

no preliminary showing of probable cause” to support the civil forfeiture at 

issue. 125 F.3d 442, 453-54 (7th Cir. 1997). And in United States v. Funds Held 

for the Benefit of Wetterer, the Second Circuit commented that: “[W]e see 

aggressive but marginal [civil forfeiture] claims asserted on dubious 
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jurisdiction ... so that the [seized] money can be diverted for expenditure 

by the Department of Justice.” 210 F.3d 96, 110 (2d Cir. 2000).  

This state of affairs persists today. For example, in the Motel Caswell 

case (see supra Part 1.A), after a bench trial, a district court found in January 

2013 that the government’s litigation of this forfeiture included “gross 

exaggeration,” “stretching the evidence,” and a “highly derogatory argu-

ment … not supported by a scintilla of evidence.” 434 Main St., 2013 U.S. 

Dist. LEXIS 9730, at *20, *42, *47. Similarly, in the case of the Jones family’s 

travel money (see supra Part 1.A), after a trial on the seizure, a district court 

held in April 2012 that the government presented “no evidence—none—

that the Joneses intended to evade the [relevant currency] reporting 

requirements.” $35,131.00, No. 4:11-cv-02659, slip op. at 2. 

Congress has implicitly noted the reason for this state of affairs: 

Even should a property owner prevail in a civil 
forfeiture proceeding, irreparable damage may have 
been done to the owner’s interests. For instance, if 
property is used as a business, its lack of availability 
for the time necessary to win a victory in court 
could have forced its owner into bankruptcy. 
 

*   *   * 
In cases such as this, even when the government’s 
case is extremely weak, the owner must often 
settle with the government and lose a certain 
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amount of money in order to get the property back 
as quickly as possible.43 
 

Hence, one of the main realities of forfeiture litigation is government 

obstinacy that may compel property owners to settle or abandon their 

claims. In this light, consider Calvin and Patrice Basemore’s recent legal 

effort to recover $14,800 seized from them in a traffic stop. See United States 

v. $14,800.00, 2012 U.S. Dist. LEXIS 141689, at *1 (D. Md. Sept. 28, 2012). 

The Basemores provided the government “tax returns, check stubs, and 

direct deposit information” to prove their ownership of the seized money. 

Id. at *15. Nevertheless, the government moved to strike the Basemores’ 

claim as insufficient. See id. This led the district court to conclude:  

The Government seems to want a paper trail docu-
menting each transaction underlying the possession 
of the defendant currency. But, the basis for this 
request defies common sense. The Basemores have 
declared that the defendant property was obtained 
through multiple transactions over several years; 
they can hardly be expected to recollect or to have 
documented each transaction.  
 

Id. (emphasis added). 
 

Such obstinacy is not isolated. E.g., United States v. $220,030.00, 2013 

U.S. Dist. LEXIS 20188, at *10 (N.D. Ill. Feb. 14, 2013) (“The Government … 
                                                 
43  H.R. Rep. No. 106-192, at 11 (emphasis added). 
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appears to misapprehend the rules governing this action.”); United States v. 

Mask of Ka-Nefer-Nefer, 2012 U.S. Dist. LEXIS 47012, at *8–9 (E.D. Mo. Mar. 

31, 2012) (“The Government cannot simply rest on its laurels and … initiate 

a civil forfeiture proceeding on the basis of one bold assertion....”) United 

States v. 2005 Toyota Sequoia, 2010 U.S. Dist. LEXIS 116665, at *4–5 (D. Ariz. 

Oct. 25, 2010) (“[The Government] challenges Claimant’s standing …. 

Despite ample case law on this issue, [the Government] inexplicably 

diverge[s] from the established Article III standing analysis.”).  

This obstinacy, in turn, requires counsel for property owners to be 

diligent in protecting the rights of their clients. The case of In re Application 

of Mgndichian provides a good example of why this is so. In this case, the 

government made six “clear errors” in a property seizure. 312 F. Supp. 2d 

1250, 1260–63 (C.D. Cal. 2003). Counsel for the property owner then gave 

the government advance notice of these errors before litigating to recover 

the property. See id. at 1260–62. “Rather than acknowledg[e] its errors,” 

however, “the government chose to assert that the [property] had been 

administratively forfeited,” thus forcing the property owner to file suit. Id. 

The district court later awarded fees to the owner’s counsel after “[t]he 

Case: 13-55266     11/01/2013          ID: 8846937     DktEntry: 20     Page: 32 of 43



 
23 

government offer[ed] no explanation for [its] decisions, and [also] d[id] not 

attempt to demonstrate that they were substantially justified.” Id.  

Mgndichian thus shows the difference that diligent counsel can make 

in helping a property owner to prevail in the face of government obstinacy. 

And considering that such obstinacy may take the form of the government 

“fail[ing] to disclose … [a] history of directly contrary rulings” to its own 

position in a forfeiture case, private counsel must be especially diligent and 

knowledgeable when reviewing and responding to government briefs in 

forfeiture cases. United States v. 2003 Mercedes Benz CL500, 2013 U.S. Dist. 

LEXIS 143041, at *13 n.5 (D. Md. Oct. 3, 2013) (deeming said obstinacy to be 

“uncomfortably close” to a “violation of [the] duty of candor”).  

3. This Court should reject the impermissible factors that the 
District Court used to cut its CAFRA fee award in Moser. 

 
 In this civil forfeiture case, Robert Moser successfully obtained the 

return of $28,000 that the police seized from him during an illegal search of 

his home. See 2013 U.S. Dist. LEXIS 18265, at *1; Appellant’s Br. 11, 15–17. 

Moser then moved the District Court for fee award under CAFRA. See 2013 

U.S. Dist. LEXIS 18265, at *1. It is undisputed “that Moser substantially 

prevailed and is eligible for a fee award under CAFRA.” Id.   
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 Moser ultimately sought a CAFRA fee award of $50,775. Appellant’s 

Br. 21. The District Court, however, calculated an initial lodestar figure of 

$18,000—a 64.5% reduction. See 2013 U.S. Dist. LEXIS 18265, at *15. The 

District Court then adjusted this figure down to $14,000, finding $18,000 

“excessive” because Moser’s counsel “agreed in a contingent fee agreement 

to accept 1/3 of the total recovery as his fee.” Id. at *17-18. The District 

Court thus cut Moser’s requested fee award by 72.4% in total. The lodestar 

calculations by Moser and the District Court are set forth below: 

 Fee 
Hours 

Hourly 
Rate 

Lodestar 
Figure 

Adjusted 
Lodestar Fig. 

Moser Sought 101.55 hrs $500/hr $50,775 $50,775 
Court Awarded 60 hrs. $300/hr $18,000 $14,000 
Percentage Difference 40.9% cut 40% cut 64.5% cut 72.4% cut 
  
 Appellant’s brief illuminates many of the District Court’s errors in 

making the above cuts. See Appellant’s Br. 35-49. Amicus seeks to focus this 

Court’s attention on two factors44 behind these cuts that this Court should 

classify as “impermissible” for purposes of CAFRA fee calculation in future 

cases. Cf. Moreno, 534 F.3d at 1114-16. Indeed, left unchecked, each of these 

non-reality-based factors threatens to: (1) deprive property owners of the 

                                                 
44  Amicus’s knowledge best speaks to the two “impermissible factors” 
identified in this brief. But Amicus also agrees with Moser that the District 
Court erred in cutting fees based on Moser’s contingent-fee retainer. 
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ability to make themselves whole after wrongful seizures; and (2) deter 

qualified attorneys from accepting civil forfeiture cases. Cf. id. 

A. The District Court improperly cut CAFRA fees based on how much 
respect it believed the government’s litigation work deserved. 

 
 The most troubling “impermissible factor” that the District Court 

relied upon in calculating Moser’s CAFRA fee award was a critique of how 

Moser litigated against the government. Specifically, the District Court cut 

Moser’s requested 100 fee hours down to 60 because Moser’s counsel—in 

the Court’s view—“gave the government’s litigation work more respect 

than it deserved.” 2013 U.S. Dist. LEXIS 18265 at *12-13.  

 But the District Court also observed that “the government’s obstinacy 

and aggressive litigation may have required [Moser’s counsel] to undertake 

tasks that would otherwise have been unnecessary.” Id. at *12. And the 

Court observed that the government’s obstinacy “forced Moser to choose 

whether to expend effort to continue litigating or cut his losses and forfeit 

the $28,000.” Id. Nevertheless, the Court lay the costs arising from this 

obstinacy—i.e., the need for Moser’s counsel to “respond[] in kind and 

point-by-point”—at the feet of Moser’s counsel. Id. at *13.   

 Government obstinacy, however, is a common reality in forfeiture 

litigation and can discourage property owners from resisting forfeitures. 
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See supra Part 2.C. Diligent counsel is the cure. See id. The government, in 

turn, must bear the responsibility for any legal fees that its own, aggressive 

litigation tactics may have made necessary—especially if CAFRA is to 

continue to “level[] the playing field between the government and persons 

whose property has been seized.” Section 9, 241 F.3d at 799.  

 The First Circuit recently observed as much in concluding that a fee 

award under 42 U.S.C. § 1988 to a civil-rights plaintiff did not sufficiently 

account for a municipal-defendant’s aggressive litigation stance:  

[T]he [district] court could not properly ignore the 
Town’s vigorous defense of the case. … Not only 
did the [municipal] defendants oppose summary 
judgment on multiple (unsuccessful) grounds … 
they also repeatedly argued against any award of 
attorney’s fees for [Plaintiff] (including in a cross-
appeal). In deciding whether, and how much, to 
adjust the baseline lodestar calculation, the 
[district] court should not overlook [Plaintiff’s] 
need to respond to such … positions. 
 

Joyce v. Town of Dennis, 720 F.3d 12, 32-33 (1st Cir. 2013); see also United 

States v. $61,900.00, 856 F. Supp. 2d 484, 488 (E.D.N.Y. 2012) (noting in the 

calculation of a CAFRA fee award that where the government had relied 

on a special expert report, “[c]laimant’s counsel would have been remiss to 

not have that report thoroughly vetted,” and thus the government brought 

“in part, upon itself” the cost of this review by claimant’s counsel).  
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This Court has also held that in calculating fee hours, a district court 

should largely “defer to the winning lawyer’s professional judgment as to 

how much time he was required to spend on the case.” Moreno, 534 F.3d at 

1112. Here, the District Court did the opposite: it calculated the fee hours of 

Moser’s counsel based on an after-the-fact evaluation of how much respect 

it—not Moser’s winning counsel—believed “the government’s litigation 

work … deserved.” 2013 U.S. Dist. LEXIS 18265, at *12–13.  

Moser’s winning counsel, moreover, did not and could not know 

before submitting his briefing that the District Court lacked respect for the 

government’s work. As such, the District Court’s Rodney-Dangerfield-

factor—that fees cannot be recovered for time spent opposing government 

positions that deserve little or no respect—requires forfeiture counsel to be 

mind-readers rather than zealous advocates. This Court should therefore 

hold that it is impermissible for a district court to rely on such a factor in 

calculating an award of attorney’s fees under CAFRA. 

B. The District Court improperly cut CAFRA fees based on a 
disaggregation of the skills that Moser’s case required. 

 
 The second troubling “impermissible factor” that the District Court 

relied on in calculating Moser’s CAFRA fee award is a disaggregation of 

the skills that Moser’s case required. See 2013 U.S. Dist. LEXIS 18265, at *5. 
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As the District Court held: “While this was a civil forfeiture case, the 

central issue was the legality of a search and seizure. …. In this respect, the 

legal skills required are more similar to those of a criminal defense 

attorney.” Id. The District Court thus cut the $500/hour rate sought by 

Moser’s counsel, a veteran civil forfeiture attorney, down to $300/hour. See 

id. at *9–11; Appellant’s Br. 18-19 (noting counsel’s experience).  

 But this view runs contrary to the reality—noted by other courts in 

this circuit and U.S. Attorney General Eric Holder—that forfeiture cases 

require special expertise. See supra Part 2.B. Indeed, civil forfeiture cases 

“require specialized knowledge [not only] of criminal law and procedure,” 

but also of “civil procedure, forfeiture law, and tax law.” Mgndichian, 312 F. 

Supp. 2d at 1264 n.14 (citation and quotation omitted). 

 Moser’s case certainly fits this reality when one notes, for example, 

the effort that Moser’s skilled forfeiture counsel devoted to addressing the 

Government’s special interrogatories and related motion practice. See  

Appellant’s Br. 13-16. Without the benefit of his counsel’s experience in 

addressing these procedural hurdles—hurdles unique to forfeiture cases—

Moser could have lost his legal standing to claim his seized property and, 

thus, his chance to regain this property through an effective search-and-
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seizure objection. Cf. $133,420.00, 672 F.3d 629 at 635 (affirming grant of 

summary judgment to the government because the property owner failed 

to answer the government’s special interrogatories in a manner sufficient to 

preserve the owner’s standing to claim the property at issue). 

 In this way, the District Court’s disaggregation of the legal skills that 

Moser’s case required ignores another vital reality: “Legal practice is not 

fungible.” $61,900.00, 856 F. Supp. 2d at 493. Indeed, believing that a skilled 

attorney with decades of experience and specialization in forfeiture law 

may be reasonably compensated at the same hourly rate maintained by a 

criminal defense attorney is tantamount to believing “that a divorce lawyer 

and a corporate transaction litigator should receive the same hourly rate”—

it is a position ”that ignores the utterly distinct marketplaces for particular 

kinds of legal services as well as the very different skills and knowledge 

that must be brought to bear in different fields of practice.” Id.  

 Finally, if widely accepted, the District Court’s disaggregation of the 

legal skills that Moser’s case required would impose a de facto rate cap on 

CAFRA fee awards in federal civil forfeiture cases—or at least cases likely 

to turn on criminal procedure issues. Cf. Moreno, 534 F.3d at 1115 (rejecting 

a district court’s attempt to impose a de facto rate cap on civil rights cases). 
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But this can only serve to deter skilled counsel from representing those 

low-income and minority property owners who need their help the most: 

owners whose forfeiture cases are likely to turn on criminal procedure 

issues like the legality of a traffic stop45 or the validity of a search of a 

private home for narcotics, leading to forfeiture of the home.46    

 In the end, the District Court’s opinion runs counter to the language 

and purpose of CAFRA’s fee award provision, which Congress enacted 

without an EAJA-like “hourly limit” in order to inspire skilled counsel to 

take on forfeiture cases. $60,201.00, 291 F. Supp. 2d at 1130; see also United 

States v. Khan, 497 F.3d 204, 211 (2d Cir. 2007) (finding that CAFRA’s fee 

award provision is “exclusive of all other remedies” including EAJA). This 

Court should thus find it impermissible for a district court to disaggregate 

the skills required to litigate a federal civil forfeiture case when calculating, 

much less cutting, an award of attorney’s fees under CAFRA. 

                                                 
45  See Stillman, supra note 1 (reporting on a pattern of civil forfeiture 
cases in Texas wherein: “Nearly all the targets had been pulled over for 
routine traffic stops. … None appeared to have been issued tickets. And the 
targets were disproportionately black or Latino.”). 
46  See Thompson, supra note 20 (reporting that “the Philadelphia DA’s 
office files forfeiture motions on 300 to 500 private residences annually”—
many involving “poor, black and Latino” homeowners—and the money 
generated by these home forfeitures has ultimately benefited “the narcotics 
units involved in raids that resulted in the forfeitures”). 
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Conclusion 

 “The right to representation by counsel is not a formality.” Kent v. 

United States, 383 U.S. 541, 561 (1966). Rather, it is “the essence of justice.” 

Id. This is especially true in federal civil forfeiture cases, where property 

owners faced with wrongful forfeitures stand little chance of being made 

whole without effective legal counsel. This Court should thus: (1) reject the 

non-reality-based factors that the District Court relied upon in this case to 

calculate a CAFRA fee award; and (2) reverse the District Court’s fee cuts 

based on these factors. In doing so, this Court will ensure that CAFRA 

continues to “level[] the playing field between the government and persons 

whose property has been seized.” Section 9, 241 F.3d at 799. 
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