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IN THE UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

UNITED STATES OF AMERICA,  
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ROBERT JOSEPH MOSER, 

 

  Claimant-Appellant, 

 

       v. 

 

$28,000.00 IN U.S. CURRENCY, 

 

                     Defendant. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 C.A. No. 13-55266 

 D.C. No. 10cv02378-LAB 

 

I 

 

QUESTION PRESENTED 

 

 The Claimant in this civil forfeiture matter, Robert Joseph Moser, 

substantially prevailed in his case against the United States.  The United States was 

ordered to refund the money it seized, and to fully reimburse Claimant for all 

attorney fees and litigation costs he incurred.  Moser was made whole.  Did the 

district abuse its discretion by not bestowing upon Moser’s counsel an even 

grander sum, an amount beyond what Moser was obligated to pay?   
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II 

JURISDICTION 

 A. BASIS FOR JURISDICTION IN THE DISTRICT COURT 

 Appellant Robert Joseph Moser (“Moser”) appeals the district court’s order 

granting his motion for 28 U.S.C. § 2465(b)(1)(A) attorney fees, alleging his 

attorney was entitled to a greater sum than that awarded.  The district court has 

jurisdiction over civil in rem forfeiture actions under 28 U.S.C. §§ 1345 and 1355. 

 B. BASIS FOR JURISDICTION IN THE COURT OF APPEALS 

 This Court has jurisdiction over appeals from final decisions of the district 

courts under 28 U.S.C. § 1291.  The district court’s order granting in part 

claimant’s motion for attorney fees is a final order subject to appeal under 

28 U.S.C. § 1291.   

 C. THE NOTICE OF APPEAL WAS TIMELY 

 Federal Rule of Appellate Procedure Rule 4(a)(1)(B) requires the notice of 

appeal in a civil case in which one of the parties is the United States to be filed 

with the district court within 60 days of the entry of the order being appealed.  The 

district court’s order granting in part Moser’s motion for attorney’s fees was 

entered on February 11, 2013.  [ER 303.]
1
  Moser filed a timely Notice of Appeal 

on February 14, 2013.  [ER 316.] 

                                                        
1
  “ER” refers to Appellant Moser’s Excerpts of the Record. 
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III 

STATEMENT OF THE CASE 

A. PRIOR PROCEEDINGS 

 On November 18, 2010, the United States filed a Complaint for Forfeiture 

against the Defendant $28,000 in U.S. Currency, alleging the Defendant currency 

represented proceeds from sales of controlled substances, or in the alternative was 

possessed to facilitate a violation of Title 21, United States Code.  [ER 1.]    

 On November 29, 2010, Moser filed his Claim opposing forfeiture, and his 

Answer to the Complaint for Forfeiture. [ER 6, 8.]  On November 30, 2010, Moser 

filed his Amended Answer. [ER 12.] 

 During the period of March through July 2011, Moser’s counsel conducted 

the depositions of four law enforcement witnesses. 

 On July 1, 2011, United States propounded to Moser a set of Special 

Interrogatories pursuant to Rule G(6), Federal Rules of Civil Procedure, 

Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture 

Actions (“Supplemental Rules”).  [ER 16.]  On August 8, 2011, Moser submitted 

to the United States his written responses.  Of the 15 Special Interrogatories, Moser 

answered four and objected to the remainder. [SER 1-7.]
2
  

                                                        
2  “SER” refers to Appellee United States’ Supplemental Excerpts of the 

Record, filed under seal.   
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 On July 5, 2011, United States propounded to Moser its First Set of 

Interrogatories, as well as it Requests for Admissions.  On August 10, 2011, Moser 

submitted to United States his responses.  [SER 8-17.]  On August 11, 2011, Moser 

submitted to United States his written responses to Plaintiff’s First Set of 

Interrogatories.  [SER 18-26.]
3
  Of the 19 Interrogatories propounded, Moser 

objected to virtually all, invoked his Fifth Amendment privilege against self-

incrimination, and refused to answer.  [SER 18-26.] 

 On August 10, 2011, United States conducted the deposition of Moser.  

During the deposition, in response to scores of questions, Moser invoked his Fifth 

Amendment privilege against self-incrimination, and refused to answer. 

 On August 5, 2011, claimant Moser filed his Motion for Summary 

Judgment, as well as a Motion to Suppress Evidence and Statements.  [ER 89, 36.]  

The United States filed its responses and oppositions to both motions.  [ER 59, 

124.] 

 On August 23, 2011, the United States filed its Motion to Strike Moser’s 

Claim and Answer Based Upon Claimant‘s Inadequate Answers to Plaintiff’s 

                                                        
3  In Moser’s responses to the United States’ First Set of Interrogatories, as 

well as in his responses to Requests for Admissions, Moser re-states the question 

posed or request made before each response.  For the Court’s convenience, and in 

an effort to minimize the bulk of the SER, the United States is using Moser’s 

written responses to both illustrate the question or request posed, as well as 

Moser’s responses.   
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Special Interrogatories.  [ER 157.]  Moser filed his response and opposition.  

[ER 184.]  

 On September 21, 2011, the parties filed their Joint Statement of Undisputed 

Facts re: Claimant’s Motion for Summary Judgment and Plaintiff’s Opposition 

Thereto.  [SER 27-37.] 

 On September 28, 2011, the district court entered its minute order, declaring 

that Moser’s motions for summary judgment and to suppress evidence, along with 

the United States’ motion to strike the claim and answer were suitable for decision 

without oral argument.  The scheduled hearing was cancelled, and all three matters 

were taken under submission. [CR 34.]
4
 

 On March 29, 2012, the district court entered its order granting Moser’s 

motions to suppress evidence and for summary judgment, and denying the 

United States’ motion to strike Moser’s Claim and Answer as moot.  [ER 214.] 

 On April 4, 2012, Moser filed his Bill of Costs with the district court, 

requesting an order that Plaintiff United States be taxed in the amount of $1,676, as 

fees incurred by Moser relative to the printing or generating transcripts during the 

course of litigation.  [ER 295.]  That motion was unopposed by the United States, 

and on April 19, 2012, costs were taxed in the amount requested.  [ER 301.]  

                                                        
4
  “CR” refers to the Clerk’s Record. 
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Moser’s counsel’s Bill of Costs, and the amount of costs awarded are not the 

subject of the instant appeal. 

 On April 12, 2012, Moser filed his Motion for Award of Attorney Fees.  

[ER 219.]  On April 18, 2012, Plaintiff filed its response and opposition.  

[ER 268.]   Plaintiff supplemented its response and opposition by filing under seal 

with the district court a copy of the retainer agreement entered into between Moser 

and Attorney Richard M. Barnett (“Attorney Barnett”), his legal counsel 

throughout the proceedings in this case.  [CR 53.]  On June 4, 2012, Moser filed 

his reply to Plaintiff’s response and opposition.  [ER 281.] 

 On June 6, 2012, the district court entered its minute order finding that 

Moser’s motion for attorney fees, and the United States’ response thereto, were 

suitable for decision without oral argument.  The scheduled motion hearing was 

cancelled, and the matter was taken under submission.  [CR 56.]  

 On February 11, 2013, the district court entered its order granting in part 

Moser’s motion for attorney’s fees.  [ER 303.]  Rather than awarding attorney fees 

in excess of $50,000.00, as requested by Attorney Barnett, the district court found 

Moser’s counsel was entitled to $14,000.00 plus costs.  The United States was 

ordered to pay that amount.  This appeal followed. 
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B. STATEMENT OF FACTS 

On September 21, 2011, the parties filed their Joint Statement of Undisputed 

Facts re: Claimant’s Motion for Summary Judgment and Plaintiff’s Opposition 

Thereto.  [SER 27-37.]  Both parties signed and endorsed that statement of facts.  

The United States will restate and rely on that description of the underlying case 

facts as the Statement of Facts for this filing. 

 1. Facts Surrounding the Seizure 

On May 22, 1997, in the Eastern District of California, an indictment was 

filed, charging Robert Moser with a number of felony fraud violations.  

Contemporaneously with the filing of the indictment, the district court issued an 

arrest warrant for Moser.  [Id.] 

The arrest warrant went unserved, and Moser remained a fugitive, for over 

13 years.  While a fugitive, Moser lived and worked in the Southern District of 

California under false identities.  [Id.] 

In October 2008, Moser rented the residence at 1730 Gascony Road, 

Encinitas, California, under the false identity of Alan Somer.  Moser maintained a 

bank account under his false identification.  He also registered a vehicle with the 

California DMV using a fraudulent identity.  [Id.] 

Shortly after taking possession of the Gascony Road residence, Moser used 

it to house a commercial indoor marijuana cultivation operation.  San Diego Gas 
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and Electric records for the residence reflect a pattern of very high electricity 

consumption, characteristic of an indoor commercial grow operation.  [Id.] 

In June 2010, U.S. Marshals Service (“USMS”) Deputy Locke located 

Moser.  On the morning of June 25, 2010, armed with the arrest warrant, USMS 

Deputies Locke and Roberts and IRS Special Agent Mand arrested Moser at the 

Gascony Road residence as he was leaving for work.  He was placed in handcuffs.  

[Id.] 

Before Moser was transported from the premises, Deputy Locke asked 

Moser whether he wanted to gather any essential medicines.  Moser guided the 

deputies to a medicine cabinet in the master bedroom, where his prescription 

medications were stored.  [SER 29.] 

Deputy Locke also inquired whether Moser had any firearms in the 

residence.  Moser advised the agents he had a loaded .357 Ruger handgun hidden 

underneath his mattress.  [Id.] 

The agents planned to transport Moser to a federal custodial facility, and 

were unable to take custody of the firearm.  They resolved to summon a San Diego 

County deputy sheriff to whom they would deliver the Ruger.  [Id.] 

Soon San Diego Sheriff’s Department (“SDSD”) Deputy Bloomberg arrived 

at the Gascony Road residence.  Deputy Bloomberg entered the residence via the 
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open garage door.  The three federal agents were in the garage with Moser who 

was handcuffed and sitting in a folding chair.  [Id.] 

Standing in the garage, Deputy Bloomberg could smell the aroma of 

marijuana.  He inquired of the other agents whether they smelled it too.  They did 

not.  [SER 29.] 

Deputy Bloomberg asked Moser where the marijuana was located.  Moser 

looked or gestured toward a large black trash bag resting a few feet from Moser, on 

the floor of the garage.  Deputy Bloomberg opened the trash bag, and discovered it 

was full of marijuana plant and marijuana leaf material.  The bag contained 

remnants of grown, mature, marijuana plants.  Bloomberg immediately suspected 

Moser was engaged in marijuana cultivation.  [Id.] 

Deputy Bloomberg surveyed the garage.  He observed two large mobile air-

conditioning units, modified to accept flexible ducting.  Nearby was a large trash 

can adapted to accept a recirculating water pump.  Based upon his training and 

experience, the scale of the equipment indicated to Bloomberg it was associated 

with a commercial marijuana grow.  [SER 30.] 

While still in the garage, Bloomberg looked into an open doorway leading 

into the living space of the home.  Bloomberg noted a compressed gas cylinder 

marked to indicate it contained carbon dioxide (“CO2”) gas.  Bloomberg knew 

from his training and experience CO2 gas was used in marijuana cultivation.  [Id.] 
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Deputy Bloomberg asked Moser whether he was growing marijuana at the 

premises.  Moser told Bloomberg the grow was downstairs.  [Id.] 

Deputy Bloomberg walked down an interior staircase to a lower floor.  On 

the staircase, Bloomberg had to carefully step around and avoid large irrigation 

trays, and other pieces of hardware he knew were typically used in indoor 

marijuana grows.  At the base of the staircase, Bloomberg encountered a closed 

doorway to an interior room.  The interior door was equipped with weather-

stripping.  [Id.]  

Deputy Bloomberg opened the closed door, and discovered a bedroom that 

had been converted to accommodate a sophisticated, commercial marijuana 

operation.  The grow featured over 90 marijuana plants under cultivation.  The 

plants were serviced by an electrically powered irrigation and drainage system, 

high-wattage lighting, and multiple air-conditioning units.  Deputy Bloomberg 

summoned San Diego Integrated Narcotics Task Force Officer (“TFO”) Reed.  

[Id.]  

While awaiting the arrival of TFO Reed, IRS Agent Mand advised Moser of 

his Fifth Amendment or Miranda rights.  Agent Mand asked Moser whether he 

understood his rights.  Moser indicated he did.  [SER 31.] 

Shortly after Moser was admonished by Agent Mand, TFO Reed and a 

number of other members of NTF arrived at the residence.  [Id.] 
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Deputy Bloomberg briefed TFO Reed on the events that had transpired.  

Bloomberg then escorted TFO Reed to the grow room.  An expert in the field of 

marijuana cultivation, TFO Reed immediately recognized the commercial scale of 

the grow in the bedroom.  [Id.] 

Task Force Officer Reed emerged from the downstairs portion of the 

residence and located Moser, who had been had been moved from the garage to the 

living room. [Id.] 

Task Force Officer Reed identified himself to Moser, and advised he was at 

the premises to investigate the large-scale marijuana grow.  Reed wanted to search 

the residence.  Reed explained he could search with Moser’s consent, or Reed 

could apply for a judicial search warrant.  Moser eventually granted consent.  [Id.] 

Task Force Officer Reed filled out a single-page pre-printed form entitled, 

“Narcotic Task Force Consent to Search Premises.”  The completed form was 

presented to Moser.  Moser signed the completed form.  [Id.] 

Internal Revenue Service Agent Mand also completed a single-page, pre-

printed form, entitled, “Voluntary Consent to a Search of Person, Premises, or 

Conveyance.”  The completed form was presented to Moser, and he signed it.  [Id.] 

Task Force Officer Reed and his fellow officers conducted a search of the 

Gascony Road residence.  In the downstairs north bedroom, they discovered, 

dismantled and seized an active commercial marijuana grow operation.  [Id.]  
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About an hour after the officers commenced their search, TFO Reed sat 

down with Moser and advised him of his Fifth Amendment or Miranda rights.  

Moser told TFO Reed he understood his rights.  Moser agreed to waive his rights 

and participate in an interview.  During the course of the post-waiver interview, 

Moser revealed that during the past two years, he grew approximately eight crops 

of marijuana at the residence.  His most recent harvest yielded approximately 

12 pounds of buds or high-grade marijuana.  His primary client, a Los Angeles 

area marijuana dispensary, typically paid Moser $3,500 per pound for his harvests.  

Moser estimated his profit to have been approximately $100,000.  [SER 32.]     

During the search of the Gascony Road residence the task force officers 

seized a host of drug and non-drug exhibits.  In a briefcase, hidden in a linen 

closet, they discovered and seized the Defendant $28,000 in currency.  The 

Defendant currency was seized for forfeiture as proceeds from Moser’s 

commercial marijuana cultivation operation.  [Id.] 

 2. Moser’s Criminal Conviction for Marijuana Cultivation 

Despite the district court’s order suppressing the evidence seized on June 25, 

2010 at Moser’s residence, the United States collected facts and evidence of 

Moser’s marijuana business which was independent of that which was suppressed.  

In a parallel criminal proceeding in the San Diego Superior Court, Moser pled 
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guilty to and was convicted of cultivating marijuana on June 25, 2010 at his 

residence. 

The June 25, 2010 discovery of the commercial marijuana grow in Moser’s 

Gascony Road residence resulted in him being arrested and charged in state court 

with felony marijuana cultivation.  As set out in more detail below, he pled guilty 

to that charge and was sentenced.  [Id.] 

On or about June 29, 2010, Moser was formally charged by way of felony 

complaint with violations of Cal. Health & Safety Code § 11359, possession of 

marijuana for sale; and § 11358, cultivation of marijuana.  Both counts allege the 

violations occurred on or about June 25, 2010, the date Moser was arrested at the 

Gascony Road residence.  [Id.] 

On July 30, 2010, Moser pled guilty to Count 2 of the complaint, a violation 

of Cal. Health & Safety Code § 11358, felony marijuana cultivation.  Moser’s plea 

of guilty was entered pursuant to a written Plea Agreement.  In the section of the 

Plea Agreement wherein the factual basis for the guilty plea is stated appears the 

entry, “I unlawfully grew and harvested marijuana in violation of California Health 

and Safety Code.”  [SER 33.]   

On August 30, 2010, Moser was sentenced to serve 133 days in jail, and 

placed on summary probation for a period of three years.  At all times and during 
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all appearances in the above-referenced criminal prosecution, Moser was 

represented by legal counsel.  [Id.] 

 3. San Diego Gas & Electric Billing Records 

Additional evidence, independent of the search, was discovered relative to 

Moser’s consumption of electricity.  Business records of San Diego Gas & Electric 

(”SDG&E”), the utility provider for Moser’s residence, revealed electrical 

consumption during Moser’s tenancy supported the conclusion he was operating a 

commercial indoor marijuana cultivation operation on the premises.  [Id.] 

Shortly after moving into the Gascony Road residence, Moser installed and 

operated an indoor commercial marijuana cultivation operation.  Moser maintained 

the indoor grow operation until June 25, 2010, the day he was arrested.  [Id.]  

On or about July 1, 2011, SDG&E provided Plaintiff United States with 

copies of the electrical billing records for the property.  Copies of those records 

were provided by the United States to counsel for Moser.  [SER 34.] 

The lighting, cooling, irrigation, and ventilation systems used in indoor 

marijuana grows require and consume large amounts of electrical power.  A review 

of the utility bills at the Gascony Road residence during the time of Moser’s 

tenancy reflect electrical consumption levels typical of large indoor marijuana 

grows.  [Id.] 
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Task Force Officer Steve Reed has extensive experience investigating indoor 

marijuana grow operations.  He would have testified that the consumption of 

electricity during Moser’s occupancy at the Gascony Road was consistent with an 

active indoor marijuana grow.  [SER 34-35.]    

 4. Observations of Landlord Upon Re-Entry of Property 

Additional evidence, independent of the search, was obtained from Moser’s 

landlord.  After Moser was arrested and taken into custody, the landlord’s property 

management company regained possession of the rented residence.  The employees 

observed and noted a host of modifications to the residence, and abandoned items.  

Their observations amounted to strong evidence that an indoor commercial 

marijuana cultivation operation was being conducted on the premises.  [SER 35.]  

On October 15, 2008, Moser signed the lease for the residence at 1730 

Gascony Road, Encinitas.  On or about November 1, 2008, Moser took possession 

of the residence and moved in.  On June 25, 2010, the day of his arrest, Moser was 

residing at the Gascony Road residence, as the sole tenant in possession.  Moser 

did not return to the residence after his arrest.  [Id.] 

The landlord for the Gascony Road residence was a professional residential 

property management service.  In response to the United States’ request, the 

property management service provided to the United States a copy of its file for the 
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property.  The documents received from property management service were 

promptly provided to counsel for Moser.  [Id.] 

On or about July 15, 2010, the landlord reclaimed the property.  The 

landlord removed and disposed of Moser’s abandoned possessions.  The necessary 

repairs were made.  The residence was cleaned and prepared for occupancy. 

[SER 35-36.] 

Former tenant Moser operated an indoor marijuana grow in a bedroom on 

the lower floor of the residence.  The bedroom was dramatically altered to 

accommodate the marijuana grow operation.  Moreover, many pieces of hardware 

and components were installed in the marijuana “grow room.”  [SER 36.] 

The interior door to the “grow room” was sealed with weather-stripping.  

The heating and air conditioning vent into the room was covered over in tape.  The 

floor of the grow room was covered in heavy plastic, and the sheeting was taped 

down.  The walls of the grow room were covered in a specialized type of reflective 

fabric.  Pieces of wood were affixed to the ceiling.  Many feet of large diameter 

plastic air ducting was hung from the ceiling.  Many yards of plastic drip irrigation 

tubing was hung from the ceiling, as well as from the above-referenced ducting.  

Holes were cut in the walls between the grow room and an adjoining bathroom to 

accommodate the irrigation lines.  Much larger holes were cut into the closet floor 
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to permit venting of excess hot air from the high pressure grow lights.  The hot air 

from the lights was vented to the open space beneath the residence. [Id.] 

The lighting, ventilation, and irrigation equipment in the grow room required 

large quantities of electricity.  The supply required was greater than could be 

provided via the 110-volt outlets on the walls.  Moser made a direct connection via 

the air conditioner circuit breaker in the residence.  A cable was installed from the 

circuit breaker, through the walls, and into the grow room.  Inside the grow room, 

electrical current handlers were installed that reduced the voltage, and provided 

additional outlets for the grow room equipment.  In addition to the extensive 

alterations and equipment in the grow room, the garage was also full of surplus and 

out-of-service equipment used for marijuana cultivation.  [SER 36-37.] 

 5. Moser Signs the Fee Agreement and Retains Attorney Barnett 

On or about August 20, 2010, Moser retained Attorney Richard Barnett to 

assist him in his efforts to recover the Defendant $28,000 in U.S. Currency that 

was seized for forfeiture by the United States.  Moser and Attorney Barnett 

memorialized the terms of their relationship by signing a copy of Barnett’s six-

page written “Fee Agreement.” [SER 46-51.]  During the course of litigation, a 

copy of the signed and dated Fee Agreement was provided by Attorney Barnett to 

Plaintiff’s counsel.  On May 30, 2012, the district court accepted the filing “under 

seal” of Government’s Supplemental Brief in Opposition to Claimant’s Motion for 
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Award of Attorney Fees.  Attached to the United States’ filing was a copy of the 

signed and dated Fee Agreement between Moser and Attorney Barnett.  [SER 46-

52.] 

At page 2, paragraph 4 of the Fee Agreement, under the subsection entitled 

“Compensation for Services,” it provides in relevant part, “As compensation for 

the services of (Attorney Barnett), client agrees to pay attorney thirty three and 

one-third percent (33 1/3%) of the value of the seized currency ($28,000.00), less 

any interest the United States of America shall receive in the property pursuant to a 

settlement agreement or by trial verdict.”  [SER 47.]  At page 3, paragraph 7 of the 

Fee Agreement, it provides, “It is further agreed that if there is no recovery, no 

attorney’s fees shall be charged to the client.”  [SER 48.] 

The Fee Agreement was a contingency fee agreement.  Under its terms and 

conditions, Moser was obligated to pay Attorney Barnett the equivalent of one 

third of each dollar of the Defendant $28,000 Barnett recovered, plus Barnett’s 

hard costs and expenses.  [CR 58; SER 47-52.] 
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IV 

SUMMARY OF ARGUMENT 

 

 Moser substantially prevailed in this civil judicial forfeiture action.  The 

district court ordered the United States to return the Defendant $28,000 in U.S. 

Currency to Moser.  Moreover, the district court ordered the United States to 

reimburse Moser for the attorney fees and legal costs he incurred in the pursuit of 

his claim.  Moser was awarded $14,000 in attorney fees and $1,676.05 in legal 

costs.   

As a result of the district court’s granting of Moser’s summary judgment 

motion, and award of the Defendant $28,000 in U.S. Currency, Moser was 

obligated to compensate Attorney Barnett.  Under the terms of their contingency 

Fee Agreement, Moser owed Attorney Barnett approximately $9,324 in attorney 

fees (1/3 of the currency recovered) plus Barnett’s hard costs of $1,676.05.  The 

district court, however, relieved Moser of that obligation, and ordered the United 

States to pay Moser’s attorney fees and costs.  The court’s order refunded to Moser 

the Defendant $28,000 in its entirety, and eliminated Moser’s obligation to pay any 

attorney fees or costs.  Moser was made whole. 

 The district court’s award of attorney fees exceeded the amount to which 

Attorney Barnett was entitled to under his Fee Agreement.  The court ordered the 

United States to pay Attorney Barnett an amount almost $5,000 more than what is 
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called for under the contingency fee provisions of his Fee Agreement with Moser.  

Despite that result, Attorney Barnett was not satisfied.  Meanwhile, Appellant 

Moser received all he could have hoped for.  All of the seized currency was 

refunded, and his attorney fees and litigation costs were paid.  Nothing this Court 

can order will have any impact on Appellant Moser.     

 Attorney Barnett, speaking to this Court in the voice of his client Moser, 

appeals the district court’s award of attorney fees.  Barnett asserts that he should 

have been compensated not under the terms of his own Fee Agreement, but under 

another calculus.  Attorney Barnett’s own Fee Agreement contains no provision for 

attorney compensation to be based upon the number of hours expended.  Despite 

that, Attorney Barnett urges this Court to ignore the contingency fee arrangement 

between himself and Moser, and award him attorney fees based upon the hours he 

expended in litigation and his self-professed level of expertise.  

 The United States submits the district court’s attorney fee award was well 

reasoned and generous.  It should be upheld. 
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V 

 

ARGUMENT 

 

THE DISTRICT COURT DID NOT ERR IN ORDERING  

THE UNITED STATES TO COMPENSATE MOSER FOR  

THE REASONABLE ATTORNEY FEES AND  

LITIGATION COSTS HE INCURRED                             

 

The parties agree that the Civil Asset Forfeiture Reform Act (“CAFRA”) at 

28 U.S.C. § 2465(b)(1)(A), provides the sole legal vehicle by which Moser is 

entitled to recover from the United States his reasonably incurred attorney fees and 

other litigation costs.  The statute provides that in any civil proceeding to forfeit 

property in which the claimant substantially prevails, the United States shall be 

liable for reasonable attorney fees and other litigation costs reasonably incurred 

by the claimant.  Id.  (Emphasis added.)  United States v. $186,416.00 in U.S. 

Currency, 642 F.3d 753, 754 (9th Cir. 2011).  

The parties also agree that Moser “substantially prevailed” within the 

meaning of § 2465(b)(1)(A).  As the district court held in its Order Granting in Part 

Motion for Attorney’s Fees, “There is no real dispute here that Moser substantially 

prevailed and is eligible for a fee award under CAFRA.”  [ER 303.] 

The only feature of Moser’s CAFRA attorney fee award that 

Attorney Barnett challenges is the dollar amount set by the district court. 

This Court encourages district courts to rely upon the lodestar method when 

calculating attorney fees, even in CAFRA cases.  $186,416.00 in U.S. Currency, 
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642 F.3d at 755.  However, the fee agreement between the prevailing claimant and 

his or her attorney can be considered when determining a reasonable fee under the 

lodestar approach.  Id.  The district court’s 11-page Order Granting in Part Motion 

for Attorney’s Fees recites and considers each of the lodestar method factors, as 

well as the attorney compensation provisions of Attorney Barnett’s Fee 

Agreement.  [ER 303.] 

In crafting its attorney fee award, the district court considered the amount of 

“reasonable attorney fees and other litigation costs reasonably incurred by 

(Moser).”  The district court found “very significant the fact that (Attorney 

Barnett) was willing to undertake the representation for no more than $9,333.33 

plus costs.”  [ER 311.]  The court pointed out that “(Attorney Barnett) knew Moser 

could not recover more than $28,000, and he agreed in a contingent fee agreement 

to accept 1/3 of the total recovery as a fee.”  [ER 311.]  The district court 

concluded that “The logical and reasonable inference here is that Barnett and 

Moser agreed to a fee of no more than about $9300.” 

Section 2465(b)(1)(A) seeks to make a prevailing claimant whole by making 

the United States liable for the reasonable attorney fees and litigation costs 

incurred by the claimant.  When the district court ordered the return to Moser of 

the Defendant $28,000 in U.S. Currency, Moser was obligated, under 

Attorney Barnett’s Fee Agreement, to pay Barnett 1/3 of that amount plus 
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Barnett’s hard costs.  The district court followed the directions of § 2465(b)(1)(A), 

and ordered the United States to reimburse Moser for the attorney fees and 

litigation costs he owed Attorney Barnett; plus almost $5,000 over and above what 

Barnett would have realized under his own Fee Agreement.  

1. Standard of Review 

 

District court awards of attorney fees under 42 U.S.C. § 1988, the Equal 

Access to Justice Act (“EAJA”), are reviewed for abuse of discretion. Corder v. 

Gates, 947 F.2d 374, 377 (9th Cir. 1991).  Accordingly, this Court reviews the 

district court’s calculation of the reasonable hours and the hourly rate for abuse of 

discretion.  Costa v. Commissioner of Social Security Administration, 690 F.3d 

1132, 1135 (9th Cir. 2012). Under that standard of review, this Court affirms the 

district court’s award unless the district court applied the wrong legal standard or 

its findings were illogical, implausible, or without support in the record.  

TrafficSchool.com, Inc. v. Edriver, Inc., 653 F.3d 820, 832 (9th Cir. 2011).   

2. Calculating Attorney Fees Under CAFRA 

 Attorney fees under CAFRA are calculated by this Court using the lodestar 

method.  $186,416.00 in U.S. Currency, 642 F.3d at 755.  The “lodestar” is 

calculated by multiplying the number of hours the prevailing party reasonably 

expended on the litigation by a reasonable hourly rate. Caudle v. Bristow Optical 

Co, Inc., 224 F.3d 1014, 1028 (9th Cir. 2000) (citing Morales v. City of 
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San Rafael, 96 F.3d 359, 363 (9th Cir. 1996)).  In its Order Granting in Part 

Motion for Attorney’s Fees, the district court correctly relied upon the lodestar 

method to determine a reasonable CAFRA attorney fee award.  [ER 304.] 

 The district court also correctly pointed out that the attorney fee applicant 

always bears the burden of establishing entitlement to an award, documenting the 

reasonableness of the attorney hours expended, and justifying the hourly rate 

charged.  Blum v. Stenson, 465 U.S. 886, 896 n.11 (1984); Hensley v. Eckerhart, 

461 U.S. 424, 437 (1983); Harris v. Maricopa County Superior Court, 631 F.3d 

963, 971-72 (9th Cir. 2011).  [ER 303-04.]   

3. The District Court’s Application of the Lodestar Method 

 The district court correctly applied and followed the lodestar method when 

scrutinizing Attorney Barnett’s attorney fee application. 

 The district court first focused its attention upon Attorney Barnett’s 

proposed billing rate of $500 per hour.  In his fee application, Attorney Barnett 

acknowledged that his hourly billing rate is relatively high, but insisted he was 

entitled to such a level of compensation because of his self-professed expertise in 

the field of civil asset forfeiture.  The district court pointed out that the litigation 

involved and motion practice it reviewed involved far more criminal procedure 

than asset forfeiture law.  The court reminded Attorney Barnett that CJA panel 

attorneys in the Southern District of California are compensated at the rate of $125 
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per hour; and their ranks are made up of experienced and well trained criminal 

defense practitioners.  [ER 305.] 

 The district court, of course, had first-hand knowledge of the motion 

practice, filings, and litigation involved in this case.  The court characterized the 

attorneys’ work product as “fairly routine” and concluded “the degree of expertise 

required for those tasks is much lower.”  [ER 306.]  The court, essentially, posed 

the question, “If a very specialized and skilled practitioner is called upon to 

execute a rather routine and straight-forward task, should the practitioner be 

compensated based upon his elevated levels of skill and expertise, or based upon 

the task accomplished?”  The court determined that the nature of the legal work 

performed is an important factor in determining a proper level of attorney 

compensation. 

 The court also expressed concern that Attorney Barnett failed to cite a single 

case where he was compensated at his requested $500 per hour rate.  The court 

pointed out that in this particular case, Attorney Barnett agreed to represent Moser 

on a strictly contingency basis.  Under his own Fee Agreement, Attorney Barnett 

could not hope to recover more than approximately $9,333 from Moser.  [ER 307.] 

 Ultimately, the district court cited this Court’s holding in Ingram v. 

Oroudjian, 647 F.3d 925, 928 (9th Cir. 2012), and resolved to determine an 

appropriate level of hourly compensation based upon “its knowledge of the legal 
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market as well as the evidence.”  [ER 307.]  The district court found that $300 was 

the appropriate hourly billing level for Attorney Barnett in this particular case.  

[ER 308.]   

 Moving on to the second phase of the lodestar method, the district court 

examined the number of hours billed by Attorney Barnett.  The district court’s 

reaction to the 101.55 hours billed on this case was that it seemed “surprisingly 

high.”  [ER 308.]   

 The district court reviewed the billing documentation submitted by Attorney 

Barnett.  The court acknowledged that he followed the “common practice” of 

cutting some hours “to account for work done in good faith that later proves to 

have been unnecessary.”  But overall, the district court expressed concern that 

Attorney Barnett’s billing records indicated “too much time was billed for matters 

that are familiar to all experienced federal litigators.”  [ER 309.]  And it is 

important to keep in mind that this district court, as do most all others, routinely 

reviews the attorney fee and billing records from its own CJA panel members.  

Reviewing and evaluating attorney fee applications is a routine duty for the district 

courts. 

 The district court cited specific examples of tasks to which Attorney Barnett 

devoted an unreasonable amount of time.  The court characterized Attorney 

Barnett’s investment of 6.75 hours drafting a reply to the United States’ response 
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and opposition to Moser’s motion for summary judgment as excessive.  [ER 309-

10.] 

 Another example of excessive time devoted to a task was, ironically, 

Attorney Barnett’s motion for attorney fees.  The district court characterized the 

filing as longer and more elaborate than what was required.  The court also found 

that Attorney Barnett’s 10-page reply to the United States’ response and opposition 

to his attorney fee motion oversized and rather ineffective.  [ER 310.] 

 The district court concluded that, when viewed as a whole, it was clear that 

“not all the billed work was reasonably necessary to prosecute Moser’s claim.”  

Again the district court cited to this Court’s opinion in Ingram v. Oroudjian, 647 

F.3d at 928 and “(relied) on its own experience.”  Ultimately, the district court 

concluded “that no more than 60 hours were reasonably expended on the work.” 

[Id.]  When using the lodestar method, the court may reduce the number of hours 

for which compensation will be paid if the hours expended are deemed excessive 

or otherwise unnecessary. Chalmers v. City of Los Angeles, 796 F.2d 1205, 1210 

(9th Cir. 1986), amended on other grounds, 808 F.2d 1373 (1987).  A district court 

has the authority to make bold, across-the-board percentage cuts either in the 

number of hours claimed or in the final lodestar figure as a practical means of 

trimming the fat from an attorney fee application.  Gates v. Deukmejian,  987 F.2d 

1392, 1399 (9th Cir. 1992).  
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 The district court moved on to the third step of the lodestar method: 

multiplying the reasonable hourly billing rate ($300) times the reasonable number 

of hours expended, 60 hours, and set the lodestar figure at $18,000.  When 

declaring the lodestar figure, the court reminded Attorney Barnett that it was his 

burden to present sufficient compelling evidence to support his attorney fee 

application.  Attorney Barnett petitioned the court for fees in the amount of 

$50,775.  The district court found that Attorney Barnett failed to meet his burden 

for compensation at that level.  [Id.]      

4. The District Court’s Application of the Kerr Factors     

 With the lodestar figure resolved, the district court proceeded to the next 

step in the process: analyzing the relevant “Johnson” or “Kerr” factors.  [ER 311-

12.] 

 After calculating the lodestar figure, the court must determine whether this is 

one of the rare cases in which the lodestar must be adjusted up or down on the 

basis of the factors enumerated in Kerr v. Screen Extras Guild, Inc.,  526 F.2d 67, 

69-70 (9th Cir. 1975); Camacho v. Bridgeport Financial, Inc., 523 F.3d 973, 982 

(9th Cir. 2008).  The Kerr factors are: (1) the time and labor required; (2) the 

novelty and difficulty of the questions involved; (3) the skill requisite to perform 

the legal service properly; (4) the preclusion of other employment by the attorney 

due to acceptance of the case; (5) the customary fee; (6) whether the fee is fixed or 

  Case: 13-55266, 12/24/2013, ID: 8914900, DktEntry: 26-1, Page 34 of 40



 

29 
 

contingent; (7) time limitations imposed by the client or the circumstances; (8) the 

amount involved and the results obtained; (9) the experience, reputation, and 

ability of the attorney; (10) the “undesirability” of the case; (11) the nature and 

length of the professional relationship with the client; and (12) awards in similar 

cases.  Kerr, 526 F.2d at 70.  

 The district court stated that by that time in the process, it had already 

considered and factored in “the time and labor required; the novelty and difficulty 

of the questions; the required skill level; and Barnett’s experience, reputation, and 

abilities.”  [ER 311.] 

 The district court identified the remaining, relevant Kerr factors as “the 

customary fee; whether the fee is fixed or contingent; the amount involved; and the 

‘undesirability’ of the case.”  [Id.] 

 The district court noted that civil judicial asset forfeiture cases involve a 

variety of types of property, and a wide range of property values.  The instant case 

involved a single defendant asset: $28,000 in U.S. Currency.  The court 

acknowledged that although $28,000 does not represent an amount in controversy 

at the upper end of the dollar value scale, it was enough to attract Attorney Barnett; 

and was appropriate to accept on a contingency fee basis.  The court, therefore, 

concluded the case was not “undesirable.”  [Id.] 
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 The district court then shifted its focus to Attorney Barnett’s contingency 

Fee Agreement.  The court found “very significant the fact that Barnett was willing 

to undertake the representation for no more than $9,333.33 plus costs.”  The court 

continued by holding, “The logical and reasonable inference here is that Barnett 

and Moser agreed to a fee of no more than about $9300.”  [ER 311-12.] 

 Another Kerr factor considered “significant” by the district court was that 

the Fee Agreement was a “contingent fee agreement.”  The court observed, “The 

$9,333 figure can be presumed to be higher than what Barnett would charge if 

there were no risk, i.e., if Moser had guaranteed payment regardless of outcome.”  

[ER 312.]  In one of its very few opinions where this Court has applied the lodestar 

analysis to a CAFRA case, the Court held the attorney fee agreement can be 

considered when determining a reasonable fee under the lodestar approach. 

United States v. $186,416.00 in U.S. Currency, 642 F.3d 753, 755 (9th Cir. 2011). 

 After applying the relevant Kerr factors, the district court concluded that the 

original lodestar figure of $18,000 was “excessive.”  It concluded that an award of 

$14,000.00 in attorney fees plus costs was reasonable.  [Id.] 

5. The District Court’s Award of Fees Made Moser Whole       

 Another very strong, though overlooked, factor supports the district court’s 

attorney fee award: the CAFRA attorney fee statue itself.  A literal reading of 

28 U.S.C. § 2465(b)(1)(A) makes very clear the purpose of the attorney fee feature 
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of the statute.  When a claimant substantially prevails, the United States shall be 

liable for “reasonable attorney fees and other litigation costs reasonably incurred 

by the claimant.”  (Emphasis added.)  The attorney fee provision does not compel 

the United States to pay claimant’s counsel what he or she thinks their services are 

worth.  Nor does it order the United States to pay claimant’s counsel what other 

practitioners charge.  It makes the United States liable for the attorney fees and 

litigation costs “incurred by the claimant.”  Its mission is clear: to make the 

claimant whole. 

 When the district court entered its Order Granting in Part Motion for 

Attorney’s Fees, Moser was made whole.  The Defendant $28,000 in U.S. 

Currency was returned to him.  Moreover, Moser was no longer in debt to 

Attorney Barnett.  The district court ordered the United States to pay 

Attorney Barnett $14,000 plus over $1,600 in hard costs.  Attorney Barnett left the 

courthouse with his fees and costs fully paid, plus approximately $5,000 over and 

above what he would have realized under his own Fee Agreement with Moser. 

 Here, the district court followed the applicable law.  It followed the lodestar 

method, making its findings as it progressed.  It then examined and applied the 

relevant Kerr factors.  Examining the facts before it, and relying upon its 

experience in evaluating attorney fee applications in the Southern District of 

California, the district court found $14,000 to be reasonable compensation for the 
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work performed by Attorney Barnett.  The decision was well-reasoned, and 

reflected contemplative and careful deliberation. 

VI 

 

CONCLUSION 

 

 Appellant Moser was made whole.  No alteration to the district court’s 

attorney fee award will have any impact upon the Appellant.  Attorney Barnett 

received everything to which he was entitled under his own Fee Agreement.  The 

district court’s order granting attorney fees should be affirmed.  
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