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W
hether the project is one involving

new home construction or home

renovation, resolving a construc-

tion dispute is inevitably painful,

frustrating and costly for both the

homeowners and the contractor.

Uncertainty about whether the dispute is subject to arbitra-

tion, or what the implications are of choosing arbitration over

litigation, can turn a simple headache into a migraine. This

article provides a roadmap for considering the proper venue

for home construction disputes and how to craft an enforce-

able arbitration clause, if that is the forum the client would

prefer.

Election of Remedies Under the New Home Warranty and
Builder’s Registration Act
The options provided to new homeowners under the New

Home Warranty and Builder’s Registration Act1 must be care-

fully considered in order to avoid being locked into a decision

the homeowner may later regret. The act and regulations

promulgated pursuant to its authority2 provide for the estab-

lishment of a fund to be available for the protection of new

homeowners, financed by builders who pay a warranty premi-

um. The Bureau of Homeowner Protection in the Department

of Community Affairs (DCA) administers and enforces the act.

The act provides a one-year warranty for any defects caused

by faulty workmanship and/or defective materials due to fail-

ure to comply with established building standards; a two-year

warranty for defects caused by faulty installation of plumbing,

heating, cooling and electricals systems; and a 10-year warran-

ty for major structural defects.3 Builders may enroll in and pro-

vide to new home purchasers a warranty under the State of

New Jersey New Home Warranty Plan or in any one of the

DCA-approved private warranty plans.

Although there may be some differences among plans, they

all must comply with the statutory resolution process, which

requires that all claims submitted by an owner shall first be

reviewed through conciliation or an arbitration procedure.

Prior to making a claim against the fund, the owner must

notify the builder of the asserted defects and allow a reason-

able time for repair. If the builder refuses to remediate the

asserted deficiencies, the parties then engage in a conciliation

process administered by the DCA. If unsuccessful, with agree-

ment of both parties, the dispute may be arbitrated through

the American Arbitration Association or other designated

administrative entities. If the arbitration results in a direction
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to remedy the defects and the builder

refuses to do so, the owner may file a

request for payment with the DCA.

Consideration of whether to partici-

pate in the claims process should

depend, in part, on the election of reme-

dies provision included in the act:4

Nothing contained herein shall affect

other rights and remedies available to the

owner. The owner shall have the opportu-

nity to pursue any remedy legally avail-

able to the owner. However, initiation of

procedures to enforce a remedy shall con-

stitute an election which shall bar the

owner from all other remedies. Nothing

contained herein shall be deemed to limit

the owner’s right of appeal as applicable

to the remedy elected.

One of the reasons underlying the

about-face attempted by aggrieved

homeowners who file suit after already

filing a warranty claim is that they real-

ize (probably only after counsel has

been retained) that they may have a

consumer fraud claim against the con-

tractor, in addition to breach of warran-

ty and breach of contract claims. The

case of Rzepiennik v. U.S. Home Corp.5

illustrates this scenario. The homeown-

ers filed a demand for arbitration in

accordance with the warranty provided

to them, which limited the arbitrator’s

authority to a determination of the exis-

tence of a defect under the warranty, the

nature of the repair and the time within

which the repair must be undertaken.

Following the arbitration, the home-

owners remained unsatisfied with the

remedial work performed by the builder

and filed a complaint seeking compli-

ance with the award and asserting vari-

ous claims, including breach of contract,

negligence and consumer fraud. 

The Appellate Division affirmed the

trial court ruling that the homeowners

were barred from seeking additional

relief in the courts. The court conceded

that the arbitrator had no jurisdiction

under the warranty to decide issues of

consequential damages and alleged vio-

lations of the Consumer Fraud Act

(CFA),6 but emphasized that the home-

owners elected to arbitrate the warranty

claims. They could have, instead,

brought an action for breach of warran-

ty, as well as consumer fraud and other

claims, in court. Their attempt to have it

both ways came too late under the strict

construction of the election of remedies

provision of the act.

Bear in mind that the particular lan-

guage of a warranty may also impact the

jurisdictional issues. For example, in

Haberman v. West Saddler Development

Corp.,7 the decision of the “dispute set-

tler” appointed by the warranty compa-

ny found seven claims that fell outside

of the policy provisions. The homeown-

ers filed suit notwithstanding the fact

that they had already elected to file their

warranty claim, but the trial court

barred that action based on the election

of remedies. The appellate court

remanded the case to determine which

claims could be considered an action for

breach of contract since they were

beyond the scope of the subject warran-

ty and, therefore, would remain viable

despite the election of remedies.

Home Improvement Contracts
New Jersey has one of the strongest

consumer fraud acts in the nation. The

CFA applies to all consumer transac-

tions, but the expansion of remedies in

favor of homeowners against contrac-

tors has been particularly virulent. In

fact, in addition to the fraudulent mis-

representations and omissions of mate-

rial fact that may form the basis for a

CFA claim for other consumer disputes,

the regulations adopted by the Division

of Consumer Affairs that govern home

renovation contracts, known as home

improvement practices,8 identify a laun-

dry list of requirements that, if not

strictly adhered to, have the practical

result of imposing strict liability on

companies and their individual owners,

officers, managers and/or employees. 

The home improvement practices

regulations broadly define a home

improvement as any remodeling, alter-

ing, painting, repairing or modernizing

of residential property. This broad defi-

nition includes the construction of work

on the property outside the house, such

as driveways, swimming pools, patios

and landscaping.

The dangers facing contractors are

illustrated by Allen v. V and A Brothers,

Inc.,9 where the Supreme Court held that

the corporate contractor’s principal and

employee could be individually liable

under the CFA for regulatory violations

relating to construction of a retaining

wall for homeowners, including regula-

tions requiring home improvement con-

tracts to be in writing, prohibiting sub-

mission of a final invoice in advance of

issuance of a final inspection certificate,

and forbidding substitution of a higher

retaining wall without permission. 

The danger of potential individual

liability is compounded by the fact that,

in addition to a homeowner’s right to

try to recover additional completion or

repair costs, if those damages were actu-

ally caused by the violation of the regu-

lations, the homeowner is entitled to

treble damages and legal fees. In fact, if

a homeowner proves a contractor has

violated the CFA, and can survive a sum-

mary judgment motion with respect to

whether the violation resulted in an

ascertainable loss (damages that resulted

directly from the CFA violation), the

homeowner will be entitled to attor-

neys’ fees, even though it is otherwise

not entitled to damages.10

Claims for breach of contract and for

damages under the CFA may be either

litigated or arbitrated. However, as the

following section explains, unless arbi-

tration provisions in a contract are very

carefully crafted, they may not be

enforced if challenged by one of the

parties.
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Arbitrating Home Construction
Disputes
For many decades, the courts have

reflected a presumption in favor of arbi-

tration when a dispute erupted about

whether a claim was subject to arbitra-

tion. Construction claims were routine-

ly decided by arbitration because of: 1) a

recognition of the benefits of having an

experienced construction law attorney,

design professional or construction

manager consider the proofs, which

often include technical components; 2)

the inclusion of arbitration clauses in

form contracts such as those generated

by the American Institute of Architects;

and 3) an aversion to hearing construc-

tion cases by some members of the

bench and/or an interest in moving a

case off the trial docket.11

However, more recently the courts

have narrowed the enforceability of

arbitration clauses, particularly in con-

sumer contracts. For example, in Atalese

v. U.S. Legal Services Group, the plaintiff

contracted for debt-adjustment services

and brought suit alleging violations of

the CFA and similar statutory reme-

dies.12 The court, after observing that

arbitration provisions are now common-

place in consumer contracts drawn up

by businesses, held that consumers may

choose arbitration and waive their right

to sue in court. However, that waiver

will only be enforced if the consumer is

provided a clear explanation about giv-

ing up the right to seek relief in a judi-

cial forum, especially with regard to

waiver of statutory rights. 

The Atalese court noted that the Fed-

eral Arbitration Act (FAA)13 requires

courts to place arbitration agreements

on an equal footing with other contracts

and enforce them according to their

terms. (If interstate commerce is

involved, the FAA applies and will pre-

empt state law by default. Parties are free

to agree that state law, such as the New

Jersey Arbitration Act (NJAA),14 will

apply, but only if the underlying con-

tract includes a specific choice of law

provision relating to arbitration.) A state

cannot subject an arbitration agreement

to more burdensome requirements than

other contractual provisions. The Atalese

opinion took pains to explain that it was

not singling out arbitration clauses for

more burdensome treatment than other

waiver-of-right clauses under state law.

Rather, the court was simply mandating

that “[a]rbitration clauses—and other

contractual clauses—will pass muster

only when phrased in plain language

that is understandable to the reasonable

consumer.”15

Some of the clauses that Atalese

pointed to as sufficient include:

• An arbitration clause in an employ-

ment agreement wherein the

employee agreed “to waive [her] right

to a jury trial” and that “all disputes

relating to [her] employment...shall

be decided by an arbitrator.16

• An arbitration clause in an automo-

bile purchase contract, which

expressed that “[b]y agreeing to arbi-

tration, the parties understand and

agree that they are waiving their

rights to maintain other available res-

olution processes, such as a court

action or administrative proceeding,

to settle their disputes.”17

• An arbitration clause in a cellular

telephone contract, which included

an expansive explanation that

“[i]nstead of suing in court, we each

agree to settle disputes...only by arbi-

tration. The rules in arbitration are

different. There’s no judge or jury,

and review is limited, but an arbitra-

tor can award the same damages and

relief, and must honor the same lim-

itations stated in the agreement as a

court would.”18

Attorneys representing parties

involved in construction projects who

want to resolve any dispute relating to

the agreement or to the work per-

formed on the project must take care to

incorporate language that reflects the

criteria that is now being required by

the courts. The standard American

Institute of Architects contracts, which

are often used for construction con-

tracts, do not include the requisite

terms. AIA Document A201-2007,

which is routinely used to provide gen-

eral terms that amplify a myriad of con-

tract types, provides the following with

respect to arbitration:

If the parties have selected arbitration as

the method for binding dispute resolution

in the Agreement, any claim subject to but

not resolved by mediation shall be subject

to arbitration which, unless the parties

mutually agree otherwise, shall be admin-

istered by the American Arbitration Asso-

ciation in accordance with the Construc-

tion Industry Arbitration Rules....

There is little doubt that this arbitra-

tion provision, if challenged by one of

the parties, will not be enforced. In

Epstein v. Conboy,19 a recent unpublished

decision involving new home construc-

tion, the appellate court affirmed that

because the subject arbitration clause

did not clearly and unambiguously noti-

fy plaintiffs-homeowners that they were

waiving their right to seek relief in a

court of law, the clause was unenforce-

able. The ruling is a cautionary tale in

light of the fact that the homeowners

had already pursued arbitration against

the contractor while the home was

being constructed. Later, when they dis-

covered there were deficiencies they had

not known about during construction,

they filed suit against the contractor,

including claims under the CFA. The

court rejected the contractor’s argument

that the homeowner’s prior use of arbi-

tration to resolve the earlier dispute trig-

gered the doctrine of equitable estoppel,

holding that the “plaintiffs’ awareness

and utilization of the arbitration clause

is not an indication that they intended
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to be limited to arbitration as to future

disputes or that they intended to waive

their judicial remedies.”20

Best Practices
When representing a client involved

in either new home construction or a

home renovation contract prior to the

signing of an agreement, discuss the

pros and cons of litigation and arbitra-

tion. If the client would prefer arbitra-

tion, do not rely on any form agree-

ment, whether a boilerplate contract the

practitioner has in his or her own files or

one produced by an industry group.

Carefully draft the arbitration clause to

reflect the intention of the parties with

respect to whether all claims and dis-

putes will be subject to arbitration,

including, for example, claims under

the CFA, and whether the proceedings

will be subject to the FAA or the NJAA.

A sample clause would be as follows:

The parties have selected arbitration as

the method of binding dispute resolution

with respect to all claims, disputes and con-

troversies arising out of this Agreement and

all work performed on the project, including

all common law and statutory claims,

whether grounded in contract, tort, equity or

otherwise. The parties understand and

acknowledge that they are waiving their

right to trial in court, either with or without

a jury. The provisions of this paragraph

shall be governed by the New Jersey Arbitra-

tion Act, N.J.S.A. 2A:23B-1 et seq.

Of course, when representing a client

who does not want the dispute to be

subject to arbitration and the dispute

resolution clause did not include an

expansive waiver, the practitioner may

very well have the ammunition to

knock the dispute back into court. �

Adrienne L. Isacoff serves of counsel at

Florio, Perrucci, Steinhardt & Fader, LLC,

located in Rochelle Park, and as an arbitra-

tor and mediator on the American Arbitra-

tion Association panel of neutrals. Her prac-

tice focuses on construction law and alter-

nate dispute resolution.
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