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“ We strongly oppose the 
proposed legislation. Limiting 
our freedom of expression and 
right to free speech threatens 
to do greater harm to the 
fabric of New Zealand society 
than good, including to the 
protected groups which may 
be included in legislation. As 
such, these vague proposals 
should not be translated into 
legislation.  

The proposed hate speech laws 
have been presented as a tool 
to promote social cohesion. Yet 
it is entirely unclear how this will 
be practically achieved by the 
legislation. The Free Speech 
Union is concerned that the 
introduction of such laws will have 
the opposite effect as legislating 
hatred out of existence is a 
hopeless expectation. 

The rationale for the law appears 
to be that speech at the “more 
hateful” end of the spectrum 
can be successfully policed and 
subsequently limited (with a hefty 
prison sentence as a disincentive). 
In no way do the proposals 
address the underlying factors that 
might lead someone to engage in 
such speech in the first place. 

State suppression will not make 
strongly held beliefs that give 
rise to “hate speech” go away. 
We’re not, therefore, talking 
about a real remedy for racism 
or discrimination. It would be 
generous to call these proposals 
a cosmetic fix. What we’re talking 
about is intimidation that seeks 
to silence citizens who express 
beliefs or views that are deemed 
“hateful” by the state. Having 
people with “hateful” beliefs 
unable to express themselves 
freely is likely to intensify original 
ill feelings and affirm or seed a 
sense of grievance. And who 
would ultimately pay should they 
consider actions rather than 
words, given that both would exact 
a heavy price? 

Our argument is not only 
hypothetical — a study published 
in 2018 in the ‘Journal of 
Democracy’ found countries 
with more freedoms suffer fewer 
terror attacks than those with 
‘intermediate’ levels of political 
freedoms — that is, where 
democratic principles like free 
speech are eroded. The study also 
found that authoritarian regimes 
also had fewer terror attacks than 
‘intermediate’ level countries. Part 
of the explanation for this finding 
is that ‘intermediate’ countries lack 
both the grievance-assuaging 
capacities of liberal democracies 
(like free expression); and the 
brutal, no-holds-barred crackdown 
abilities of hardened autocracies. 

What this study empirically shows 
is that that suppression of hatred 
and extreme views can lead to 
a more violent society. What we 
have in the West — thanks to 
concepts like free speech — is a 
sense that aggrieved parties can 
express this grievance without 
feeling threatened by the state. 
We threaten to give away our 
advantage by introducing laws 
that Minister of Justice Kris Faafoi 
expressly stated would ward 
people from expressing extreme 
speech.

Moreover, we have seen 
examples of how censorious legal 
frameworks have been applied in 
other Western countries. Police 
have visited and arrested people 
for transphobic limericks, using 
the wrong pronouns in online 
discussions, and making bad 
jokes. We seem set to make 
the same mistakes as those 
countries with laws such as those 
proposed. Hate speech laws and 
the wider cultural phenomena of 
deplatforming and cancel-culture 
are central to much political 
and social division today. The 
idea that hate speech laws can 
lead to cohesion is so counter-
intuitive and blind to the last 5 
years of world politics it seems 

extraordinary they could still be 
presented as either benign or 
necessary.

If speech is prompted by a 
strongly held belief, state 
suppression won’t make that belief 
go away. Whatever hate speech 
laws are, they’re not a remedy 
for racism or discrimination. It 
would be generous to call the 
introduction of such laws a 
cosmetic fix. What we’re talking 
about is a mechanism for state 
intimidation with the silencing of 
dissenting citizens as its goal. But 
do they even achieve that? Or 
are they more likely to intensify a 
sense of grievance both against 
minority groups and the state? 

NZ Islamic Women’s Council 
spokesperson Anjum Rahman 
seemed to stumble upon this 
uncomfortable potentiality in a 
June 30th piece in The Spinoff1. 
In it she is quoted as expressing 
concern that this hate speech 
“debate… will see the Muslim 
community subject to further 
abuse. There is a danger that 
people will be unhappy with the 
law and then they will blame 
the Muslim community for it”. In 
a further quote, she says “one 
of our primary concerns is our 
community’s safety, just because 
of this debate. We’ve seen 
material… blaming the Muslim 
community for ‘trying to silence us’ 
and ‘stopping us from criticising 
their religion.’ 

Rahman’s instincts were to infer 
the fact that a debate had to 
take place was lamentable and 
to blame political opponents of 
the laws for any ill-will towards 
them and the protected groups 
included. But it is such laws 
themselves that are always 
incredibly divisive, incredibly 
polarising and an engine for 
resentment against the groups 
they pretend to protect, because 
they objectively limit human rights.  
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We strongly oppose the 
proposed legislation. 
Suppressing speech is a 
violation of equality principles 
and may harm groups it intends 
to protect.   

One doesn’t have to be an 
extreme thinker to be convinced 
by the idea that basic speech 
rights being denied due to the 
‘protection’ of select minority 
groups is a violation of equality. 
As former president of the ACLU, 
Nadine Strossen, articulated in her 
2018 book ‘Hate: Why We Should 
Resist It With Free Speech’, 

“[hate speech laws] 
violate the cardinal 
viewpoint neutrality, 
but also the emergency 
principles, by 
permitting government 
to suppress speech 
solely because its 
message is disfavoured, 
disturbing, or feared 
to be dangerous, by 
government officials or 
community members, 
and not because 
it directly causes 
imminent serious 
harm.”

A major component at play here 
is that the concept of hate speech 
has never been legally defined 
because it cannot be definitively 
defined. It is, by nature, subjective 
and remains so even though 
supporters insist that the extreme 
examples the new laws pretend 
to capture will reveal themselves 
without much need for debate. 
Our own Prime Minster famously 
— or infamously — said of hate 
speech, “You’ll know it when 
you see it”2. But in truth even 
an accused speaker may not be 
aware of what they have said 
which has crossed the threshold 
into ‘hate’. We will likely see 
many cases in which the charged 
couldn’t tell you, hand on heart, 
whether what they said was illegal 
or not. When specific examples 

of what might be considered 
“hate speech” were put to Justice 
Minister Faafoi, he was unable to 
say if they would or would not be 
in breach of the proposed law3.

It might seem intuitive that 
shielding people from ‘harmful’ 
speech would be positive for their 
mental health. But some experts 
maintain that, at least in some 
circumstances, people’s mental 
health is undermined by shielding 
them from speech for which they 
have negative psychological 
reactions, including ‘hate speech’. 
An Australian study conducted 
by the Foundation of Young 
Australians found that a frequently 
reported impact of encountering 
“hate speech” was that of 
‘becoming stronger’4. This is 
echoed by the reactions to racism 
and racist speech from a chairman 
of ASU’s African American 
Coalition, Rossie Turman, who 
said: 

“When you get a 
chance to swing at 
racism, and you do, 
you feel more confident 
about doing it the 
next time. It was a 
personal feeling of 
empowerment, that 
I don’t have to take 
this type of stupidity… 
The sickest thing is if 
racists had been kicked 
out, the university 
sued, and people were 
forced to defend these 
folks. It would’ve been 
a momentary victory, 
but we would’ve lost 
the war.”5  

Furthermore, punishing speech 
can harm those who may be 
affected by it. In relation to “hate 
speech” codes on university 
campuses, New York University 
psychology6 professor Jonathan 
Haidt and Greg Lukianoff wrote 
that “A campus culture devoted 
to policing speech and punishing 
speakers… may be teaching 

students to think pathologically”. It 
stands to reason that the campus 
example would be amplified if 
applied to society. Hate speech 
laws are likely to make protected 
groups weaker.

Moreover, tolerance and 
acceptance of ideas and groups 
cannot be forced onto a society 
and attempts to do so are likely to 
backfire. Whereas gay rights were 
won essentially by free speech 
and challenging attempts to arrest 
advocates7, for example, some 
current activists and organisations 
like our Human Rights Commission 
seem to want to settle issues by 
outlawing opposition to them. This 
is devastating for affected groups 
because outlawing debate is not 
progress and does not represent 
acceptance or any sort of societal 
shift. The laws would essentially 
seek to skip the all-important 
process of discovery and 
organically building acceptance. 
Instead, affected communities 
are likely to become synonymous 
with censorship and suppression, 
fear and falsehood. Instead of the 
patient evolution that made gay 
rights stick, a legal revolution that 
actively chooses fear over real 
tolerance cannot lead to cohesion 
and is likely to lead to backlash 
against the protected group.

Another issue where hate speech 
laws could harm minorities is in 
their potential to be used as a 
weapon by dominant voices in 
minority communities against 
the minority within them. Police 
in New Zealand investigated the 
“hate speech” message of “Islam 
Is Right About Women” that was 
written outside a mosque. The 
graffiti could have been scrawled 
by a young Muslim reformer, a 
Muslim woman seeking to extend 
her rights in the community, or 
even an ex-Muslim who wanted 
a way to signal to other non-
believers to leave the faith. In 
each case, the more conservative 
Islamist voices within the Muslim 
community would welcome the 



4 Briefing Paper: Summary of Hate Speech Law Proposals  Free Speech Union July 2021

“ suppression of these voices. 
The same could be said for anti-
Zionist Jews scrawling “Zionism is 
racism” outside of a synagogue. 
If the majority are empowered 
to suppress voices within their 
communities with legal recourse 
who parrot some of the more 
incendiary tropes of anti-Israel 
activists then the communities 
themselves lose by not 
receiving the scrutiny that every 
organisation needs to grow.

We strongly oppose the 
proposed legislation. Hate 
Speech laws are an enemy of 
truth.

The proposed limitations on 
the right to free speech and the 
freedom of expression present a 
threat to the fabric of our society 
because they may allow error to 
flourish, and truth to wither, or 
may hinder error being shown for 
what it truly is, and disguise truth. 
As John Stuart Mill writes in On 
Liberty: 

“the peculiar evil of 
silencing an opinion is 
that it is robbing the 
human race; posterity 
as well as the existing 
generation; those 
who dissent from the 
opinion, still more than 
those who hold it. If 
the opinion is right, 
they are deprived of 
the opportunity of 
exchanging error for 
truth; if wrong, they 
lose what is almost 
as great a benefit, the 
clearer perception and 
livelier impression of 
truth, produced by its 
collision with error.” 

Tough as it may be for people to 
accept, we may have something 
to learn from even hateful words. 
Left-wing British/ American 
journalist, Christopher Hitchens, 
defended Holocaust-denying 
historian, David Irving, by 

reminding readers that Irving’s 
sympathies with the Third Reich 
and contempt for Winston Churchill 
meant that he was able to publish 
unsavoury facts about the British 
wartime leader that mainstream 
historians weren’t prepared to 
even look for. By banning even a 
Holocaust Denier like Irving, we 
may throw the practises baby out 
with the bathwater. If truth and 
the pursuit of truth has any value 
in our society — which we would 
hope it still does — we must be 
prepared to take it where we 
find it. If we decide the woolly 
concept of social cohesion is more 
important than truth we are once 
again in a dogmatic society where 
information is to be received rather 
than discovered. It is unrealistic 
that we could convincingly go 
back to society structured around 
an all-knowing orthodoxy. Again, 
this will fuel dissent and division. 

This brings us to another serious 
point in regard to the proposals 
being tabled. Truth is not 
proposed as any sort of defence. 
Given that there is a proposal to 
protect people on the basis of 
their claimed gender, it is possible 
that it will be illegal to question 
the scientific truth of gender and 
to question someone’s claims 
about their gender could become 
criminal. When Police recently 
visited columnist Rachel Stewart, 
and confiscated her guns, they 
made mention in their report that 
Stewart had a history of hatred 
towards the trans-community. 
Stewart’s hatred amounts to 
refusing to identify anyone by 
anything but their biological 
sex. Yet, the Police – who will 
ultimately have the discretionary 
power - seem to have decided 
this is hate. There is no allowance 
for the possibility that biological 
sex is binary and fixed, as has 
been the scientific consensus for 
some time. Debate on the issue 
may be limited by law under the 
threat of imprisonment, and this is 
a debate that desperately needs 
to be discussed even if both sides 

are going to be offended. This 
question of epistemology still 
rages in virtually every discipline. 
Neither Parliament, nor the police, 
nor the courts have a mandate or 
the capacity to conclude on this 
matter. They should not be given 
the power to imprison people for 
expressing truth.

Truth, like hate, changes over 
time to encompass new insights 
and understandings. So what 
someone may be imprisoned for 
under the proposed legislation 
today may change over time. 
We have already seen this in the 
existing legislation where the 
only prosecution has been for an 
offensive pamphlet that seems 
tame in comparision to some 
hateful speech of today8. This 
has even more importance when 
it comes to matters of truth, like 
biological sex. If we no longer 
have a marketplace of ideas for 
select groups, the practices and 
welfare of these groups may 
not be adequately scrutinised. If 
research findings could potentially 
be viewed as hateful why would 
great minds gravitate to this 
research? 

We strongly oppose the 
proposed legislation. It unfairly 
portray groups as snowflakes. 

There are many specious 
arguments used to support 
the pro-censorship side of this 
debate. Facts and research are 
mainly anecdotal, and people 
are resorting to hyperbole and 
emotional arguments in order to 
discredit the other side and to 
suggest an urgency that isn’t really 
real.  

A repeated claim is that hate 
speech impinges on the 
democratic rights of minorities 
as it can be used to silence 
them out of discussions. In truth, 
literally anyone can be scared off 
a thread by forceful rhetoric. This 
argument is problematic in another 
way too. It positions minorities 
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as wallflowers and not as robust 
or resilient as the average New 
Zealander. Ironically, supporters 
of hate speech laws often tilt into 
negative racial stereotyping like 
this to justify ‘protecting’ minority 
groups. Minorities are necessarily 
presented as weak to justify 
illiberal policy. 

Hate Speech laws as a solution 
to racism and discrimination also 
enjoy the favour they do because 
they fit in with current trends of re-
segregating groups. At the recent 
anti-terrorism hui in Christchurch, 
an academic spoke of how 
teaching young Kiwi kids about 
Islam as a culture and religion 
in schools could be a solution 
to racism, as if a knowledge of 
someone’s cultural practices is 
what warms us to them. In genuine 
multicultural communities there 
is a real diversity that extends 
to workplaces and many social 
settings. It is not an awareness of 
culture and difference that aids 
cohesion in these settings but 
meeting the person beneath the 
religion. 

Criminalising speech aimed 
at selected groups is another 
potential wall that that chills and 
divides us, when we should rather 
be pulling walls down. In South 
Auckland, where the reach of 
activists and academics is limited, 
we see cohesion. Hate speech 
laws will have no relevance in 
these communities, not that the 
working class would likely ever 
agree to such restrictions anyhow. 
But hate speech laws seem to 
rely on a notion that multicultural 
communities can’t work without 
state interventions. 

In fact, much of the activism we 
witness in support of speech 
restrictions clearly oversells 
the prevalence of hatred and 
discord to make its argument. 
This is morally reprehensible as 
it is designed to make minorities 
fearful and suspicious of the 
majority. It is not about cohesion 

at all. 

Even the consultation process 
leading up to the current 
proposals was questionable, with 
the Human Rights Commission 
very carefully curating who they 
would engage with. A meeting 
with The Free Speech Union 
was rejected because we were 
said to be not an ‘Interested 
party’ despite our steering group 
having multiple members from 
minority ethnic and religious 
groups and our having a number 
of LGBTQI+ members. It is in the 
interests of supporters of these 
laws to oversell racism and to 
ignore minority views if they do 
not conform. Organisations like 
the Human Rights Commission 
are happy to do this without any 
apparent concern for the negative 
impact they are having on race 
relations. 

We strongly oppose the 
proposed legislation. Hate 
speech should not be 
punished by law, nor with a 
larger sentence than physical 
violence.

The Human Rights Commission 
have also been pushing for hate 
speech laws since as early as 
20179 — well before the atrocity of 
15 March 2019. They more recently 
published a collection of stories 
designed to show the cumulative 
negative effects of hateful speech 
on people10. Impacts on dignity 
and the assurance of dignity is 
repeatedly used as an argument 
for hate speech laws, but in truth 
it is impossible to isolate hateful 
speech to measure its real-world 
impact on people. What’s so very 
troubling about the language 
used in documents like the one 
released by the HRC (which 
are based almost primarily on 
anecdotal evidence/personal 
stories) is that they also try to draw 
a connection between words and 
acts of physical violence. This is 
another hyperbolic development 
in contemporary anti-speech 

activism clearly developed to 
oversell the need for censorship. 
It is also why Justice Minister Kris 
Faafoi justified a stiffer prison 
sentence for hate speech than 
child abuse or assault by saying 
“hate speech could affect more 
people”. Speech is not violence. 
But central to the push for such 
laws is that, along with leading 
to violence (again the evidence 
for this proposition is highly 
questionable) words in and of 
themselves constitute a harm 
comparable to an assault.

There are plenty of studies that 
directly challenge this notion. 
An Australian study found that a 
frequent response to encountering 
racism is to feel pity for the racist11. 
A further study showed that 
countries with fewer restrictions 
on freedom suffer less terrorism 
than those with anti-democratic 
laws like hate speech legislation12. 
What that study also went on to 
hypothesis is that citizens knowing 
they have space to vent without 
fear of criminalization is healthy 
for society. Take this away and 
we see increases in the likelihood 
of terror. In sum, hate speech 
laws may actually lead to more 
violence than if hate speech is not 
criminalised.   

We strongly oppose the 
proposed legislation. We must 
confront bad ideas rather than 
criminalise them.

Free speech is the context to the 
marketplace of ideas that allows 
us to find the truth and the best 
ideas. It is important to remember 
that racism itself is just another 
bad idea and racist theories 
don’t tend to survive scrutiny. 
Free Speech societies also do 
us the favour of encouraging 
even the foulest ideas out where 
they can be carefully considered 
and rejected. This is the process 
that the phrase ‘sunlight is the 
best disinfectant’ is referring 
to. Recently in this country we 
saw NZ Advance leader Billy Te 
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“ Kahika undergo a grilling at the 
hands of an interviewer who very 
quickly exposed the conspiracy 
theorist. Impressionable minds 
witnessing a Holocaust denier’s 
worldview being systematically 
taken apart seems a far more 
reliable method for encouraging 
people off toxic ideas. More 
speech is the solution to racism. 
We serve no one ultimately by 
sweeping racist views under the 
carpet. Even the banning of the 
Christchurch terrorists’ manifesto 
did enable some of the hyperbolic 
activism previously spoken about 
because activists have tried 
literally connecting anything and 
everything to the putrid terrorist’s 
ideology — and the worst parts of 
his manifesto were subsequently 
published by the Chief Censor 
to justify not allowing them to be 
published. This has only made 
a frank and open discussion on 
the nature of the evil our country 
witnessed impossible.

Rather than introduce laws 
to censor speech, we would 
far prefer that leaders speak 
up against the vile comments 
they might prefer to criminalise. 
When good counter-narratives 
are presented, when fools are 
ridiculed, and when honest 
conversations on difficult topics 
are allowed to be had we don’t 
make martyrs of bigots and we 
don’t drive them underground.

‘The greatest idea 
in the history of 
human civilisation is 
the idea that we are 
better off personally 
and as a society if 
we not only tolerate 
but actively protect 
speech and thought 
that is wrongheaded, 
offensive, bigoted, 
seditious, blasphemous, 
critical of the 
authorities, or just in 
descent.’ – Jonathan 
Rauch (Author – Kindly 
Inquisitors)

Consideration of specific MoJ 
proposed changes:

Having outlined our broader 
philosophical objections to these 
proposals, we will now briefly 
apply these objections to each of 
the specific changes.   

- Proposal One: Change the 
language in the incitement 
provisions so that they protect 
more groups that are targeted by 
hateful speech.

It is impossible to provide statutory 
protection for every group in 
society which considers itself to 
experience threatening, abusive, 
or insulting behaviour. While 
bigoted and resentful opinions 
are perhaps widely considered 
indefensible or condemnable, that 
does not mean they should be 
made illegal, and neither does that 
mean making them illegal would 
be an effective antidote to said 
behaviour.

Belonging to a particular group 
within society should not privilege 
individuals or remove the rights of 
others to hold opinions, whatever 
they may be, concerning that 
group. What does it say of certain 
groups when they are given 
particular legal protection against 
insults? What does it say of others 
when they are not? Who gets 
to decide/re-decide/re-decide 
again, as our country continues 
to change and different groups 
seek to use the law to shield 
them from criticism? Increasing 
the number of groups specifically 
protected under hate speech 
law is a fool’s errand, which will 
never cover enough groups but 
always cover too many groups, 
depending on who you ask. As 
outlined above, it very credibly 
runs the risks of further inflaming 
tensions and endangering the 
groups it seeks to protect. The 
“hate speech” law in the United 
Kingdom, on which the proposed 
New Zealand legislation is based, 
has a special section which 

explicitly states that “...discussion, 
criticism, or expressions of 
antipathy, dislike, ridicule, insult 
or abuse of particular religions or 
the beliefs or practices of their 
adherents, or of any other belief 
system or the beliefs or practices 
of its adherents...” is exempt from 
the law. Troublingly, there is no 
such provision considered by our 
lawmakers at present. 

- Proposal Two: Replace the 
existing criminal provision with a 
new criminal offence in the Crimes 
Act that is clearer and more 
effective

Hate speech legislation has always 
existed outside of the Crimes Act 
because of the inherent difficulty 
of defining hate. Both the Prime 
Minister and the Minister of Justice 
have been unable to clearly state 
where the line is drawn. This is an 
irresponsible way to legislate, and 
once again reveals the fraught 
nature of these proposals. For a 
law to be legitimate, the people it 
regulates must be able to clearly 
see what it allows and what it 
prohibits. This is demonstrably not 
the case in these proposals, and 
as such will form of the foundation 
of only problematic law. 

In the past, actions have been 
illegal. Thought has been 
considered relevant only to the 
extent that there is demonstrable, 
objective evidence to speak to 
an individual’s intent. However, 
now sharing your thoughts with 
others (if they could be interpreted 
as ‘maintaining or normalising 
hatred’) could be illegal, absent 
any positive act. Including a 
provision of this kind in any piece 
of legislation would be to place 
a powerful weapon in the hands 
of those who would oppose free 
thought and open debate, on 
either side of any question. 

- Proposal Three: Increase the 
punishment for the criminal 
offence to up to three years’ 
imprisonment or a fine of up to 
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$50,000 to better reflect its 
seriousness

The idea that punishment 
should be proportionate to the 
gravity of a crime committed is a 
cornerstone of a justice system 
in any liberal democracy, yet 
this is clearly not the case in this 
provision. Imposing a three-year 
prison sentence for ‘hate speech’ 
is disproportionate considering 
that a number of violent 
offences carry shorter terms of 
imprisonment under the Crimes 
Act. It is absurd that someone 
who insults someone in a way that 
could be interpreted as ‘hatred’ 
could be sentenced harsher 
than someone who physically 
hurts someone with the requisite 
intent. To claim the harm caused 
by ‘hate speech’ is in general 
so notably more damaging than 
physical assault is hyperbolic 
and delusional, highlighting the 
primarily ideological nature of 
these proposals.  

Similarly, overseas experience 
has taught us that in such cases 
the process of having to defend 
oneself against a charge of 
‘hate speech’ is a punishment 
in of itself. As with all crimes, 
enforcement of these proposals 
will be left to the Police to 
wrestle with. Having the weight 
of an investigation hanging 
over you is inherently stressful 
and if prosecution eventuates a 
defendant will likely face a costly 
and stressful court process which 
could take years to produce a 
final outcome to the charge. An 
acquittal will likely come at great 
financial and repetitional cost to a 
defendant. 

- Proposal Four: Change the 
language of the civil incitement 
provision to better match the 
changes being made to the 
criminal provision

As outlined with reference to 
the second proposal, without an 
objective, empirical evaluation 

of the definition of ‘hate’ or 
‘hatred’ an amendment of this 
kind is fraught with insufficiencies, 
and threatens to be the tool 
of injustices (whether criminal 
or civil). The defensible limits 
on free speech are by nature 
extremely rare. A proposal of this 
kind would see them be far more 
commonplace. 

- Proposal Five: Change the 
civil provision so that it makes 
“incitement to discrimination” 
against the law

Forms of speech limiting 
legislation, such as law that 
regulates defamation, or sanctions 
against threatening statements, 
rests on empirical, objectives 
tests. Hatred, or even more intent 
to incite hatred or discrimination, 
is virtually impossible to test 
objectively. This is seen by 
the fact that no jurisdiction has 
succeed in defining a usable 
standard for hate, and thus, hate 
speech. Incitement to discriminate 
carries the same inherent 
difficulties in defining what is 
covered and what is not. It grossly 
narrows the scope of allowable 
speech within a democratic 
society due to its ambiguous 
nature. In other categories 
limiting freedom of expression, 
we see that there are objective 
elements of harm. In the case 
of hate speech, the determining 
factor becomes wholly subjective. 
Everyone has different standards 
of what constitutes ‘hate’. Limiting 
freedom of speech by what 
one subjectively views as being 
hateful would change with every 
victim’s subjective account of what 
constitutes ‘harm’.

Furthermore, there is no 
suggestion that truth is a 
defence for the proposed hate 
speech laws. Someone could 
be put in prison for stating fact 
if it is considered insulting to a 
protected group.

- Proposal Six: Add to the grounds 

of discrimination in the Human 
Rights Act to clarify that trans, 
gender diverse, and intersex 
people are protected from 
discrimination. 

Given the extensively disputed 
nature of gender ideology, and 
the strongly opposing views found 
in numerous communities in New 
Zealand related to trans, gender 
diverse, and intersex people, to 
provide these groups with more 
rights or protections than those 
that would be provided to any 
other New Zealander is unhelpful, 
divisive, and very possibly 
counterproductive. The claims 
of the trans-community, under 
the proposed changes, could 
easily be interpreted as ‘hateful’ 
of women; the claims of some 
women regarding the nature of 
previously biological men who 
identify as women also as ‘hateful.’ 
As with the first proposal, a high 
and comprehensive standard 
must be used to determine what 
characteristics may be specifically 
protected from discrimination. To 
do otherwise places legitimate 
and needed debate regarding this 
disputed questions outside the 
realm of free thought. 

- Do you see any risks or 
unintended consequences 
arising from the proposal and, if 
so, what are they? 

As has previously been outlined, 
while arguably the intention of the 
proposed reforms, to enhance 
social cohesion and the protection 
of minority groups, is laudable, 
the reality of the interpretation 
and application of this law change 
will be drastically different. The 
removal of the parts of freedom 
of speech as represented in 
these changes threatens to be 
counter-productive, and leave 
those with opinions which may be 
prohibited under these laws with 
no reasonable, or peaceful, form 
of expression.  
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“ - Are there any ways that these 
proposals could be improved? 

The Free Speech Union does not 
accept that the Minister of Justice 
has presented a convincing case 
for the need for these reforms to 
the hate speech legislation that is 
current in place in New Zealand. 
As such, we do not believe these 
proposals should be improved, but 
rather they should be abandoned. 

- Do these proposals present any 
further Treaty of Waitangi issues 
than those mentioned in this 
document? 

Article Three of the Treaty of 
Waitangi confers the same 
protections, rights, and duties 
for Maori as Pākehā. Included 
in these rights is the freedom of 
expression, conscience, opinion, 
and speech. While speech is not 
an absolute right, the proposals 
put forward by the Ministry of 
Justice represent an overreach, 
and impinge on these rights in 
an unjustified and unwarranted 
manner. Given the inequities 
already experienced by Māori in 
the justice sector, it is a credible 
concern that proposals of this 
kind would in fact be used to 
regulate and curtail the freedoms 
of thought/opinion/conscience of 
Māori. As such, these proposals 
are inconsistent with the Treaty of 
Waitangi.   

Conclusion: 

In short, the proposals put 
forward but the Ministry of Justice 
are dangerously vague and 
unworkable. It is impossible to 
define the term ‘hate’, or how it 
will be used by the police and 
courts and so it is likely to result 
in subjective assents and ‘mob 
rule’ prosecutorial decisions. 
The inclusion of these laws in 
the Crimes Act represents a 
significant, unwarranted ‘levelling-
up’ of the current legislation, 
despite the fact the Government 
has not outlined the need for such 
a disproportionate increase. Three 
years imprisonment is in no way 
commensurate with the objective 
harm caused.

Criminal law is about action. 
The only ‘thought’ component 
previously included relates to 
quantifiably outlining intention to 
commit an action. This law digs 
deeper behind the intention into 
the thought, which is the point at 
which thought becomes criminal. 
Neither the Prime Minister nor 
the Minister of Justice have been 
able to clearly outline how these 
proposals would work in reality, 
placing an unacceptable and 
undemocratic burden on the 
police and the courts to explore 
the extent of this law. Finally, hate 
speech laws don’t reduce hate - 
they just send it into the dark and 
underground where it is harder 
to identify. The Ministry of Justice 
has yet to clearly outline the need 
for the changes which have been 
put forward and/or to demonstrate 
how these proposals will in fact 
provide greater protection in 
the long run for any so-called 
protected groups.  

We call on the Government to 
rejected these proposed changes 
and maintain New Zealand’s 
commitment to the civil liberties of 
conscience, opinion, speech, and 
expression.
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