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1.1 Purpose 

The purpose of this regulatory position statement (position statement) is to provide practical guidance to 

VicForests on how Victoria’s Conservation Regulator interprets Clause 2.2.2.2 of the Code of Practice for 

Timber Production (2014) (the Code) in relation to the precautionary principle and its application to the 

conservation of biodiversity values, following the 2019/20 Victorian bushfires. 

In this document, the Conservation Regulator is putting forward a proposition for a package of integrated 

precautionary measures for VicForests’ consideration. The Conservation Regulator expects that VicForests 

will consider this advice and its obligations to implement the precautionary principle, and either adopt the 

integrated precautionary measures proposed here or demonstrate how VicForests will adopt equivalent 

measures to comply with the requirements of the precautionary principle . 

1.2 The Conservation Regulator 

The Conservation Regulator was established by the Department of Environment, Land, Water and Planning 

(DELWP) in 2019 following an independent review of DELWP’s approach to timber harvesting regulation in 

Victoria’s public native forests.  

The Conservation Regulator’s responsibilities include ensuring compliance with the laws for timber 

harvesting in State forests. 

1.3 What triggered the need for this regulatory position statement? 

The Conservation Regulator has sought to clarify the application of the precautionary principle to the 

conservation of biodiversity, in the planning and conduct of timber harvesting operations, following the 

significant impact of the 2019/20 Victorian bushfires on biodiversity, including impacts on rare, threatened 

and endangered species. 

These impacts have created uncertainty about whether the existing Code requirements, protections and local 

management prescriptions for some species are adequate to maintain biological diversity and the ecological 

characteristics of native flora and fauna within the state’s forests. 

The impact of the fires is pertinent to the operation of the precautionary principle under the Code. In 

particular: 

• The distribution and viability of flora and fauna populations has been impacted by the 2019/20 bushfires, 

and many of those species are also vulnerable to impacts from timber harvesting activities. 

• There is high scientific uncertainty about the impacts of the bushfires on Victoria’s biodiversity, the 

current distribution and viability of significantly fire impacted flora and fauna populations, and their ability 

to withstand future adverse impacts (whether from future fires, timber harvesting or other factors). 

The Conservation Regulator believes that the precautionary principle is currently triggered by risks of serious 

and irreversible damage to Victoria’s biodiversity posed by timber harvesting operations in light of the 

2019/20 Victorian bushfires, and the significant scientific uncertainty about the status of Victoria’s biodiversity 

from these operations in this context. The Conservation Regulator believes that VicForests is therefore 

required by law to implement precautionary measures in response. 

While the 2019/20 Victorian bushfires were still active, the Chief Conservation Regulator wrote to the Chief 

Executive of VicForests (21 January 2020) advising that the Conservation Regulator believes that timber 

harvesting needs to be modified in response to the bushfires, and asking that VicForests provide information 

about actions taken “ to apply the precautionary principle in response to the changed conditions for 

vulnerable and threatened species across the State”, and regarding “future changes that are proposed for 

planning and operations in 2020 in response to the changed conditions”. 

On 17 February 2020, the Chief Conservation Regulator wrote to the Chief Executive of VicForests stating 

that in the light of the bushfire impacts “it is justified not to undertake any commercial harvesting operations 

in the East Gippsland Forest Management Area (FMA) until further information reduces the scientific 

uncertainty of the potential for serious or irreversible environmental damage.” 

1. Purpose and background 
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In the last three months, Conservation Regulator and VicForests staff have been meeting weekly to discuss 

the application of the precautionary principle. Staff of DELWP’s Biodiversity Division have also participated in 

these meetings and have strongly supported the consideration of the precautionary principle by providing 

significant scientific assessment and modelling. These discussions have particularly focussed on the 

development of appropriate precautionary measures for salvage harvesting by VicForests, and have been 

instrumental in VicForests’ decisions to focus early salvage harvesting on fire-killed Ash forests only and to 

apply important precautionary measures that include:  

• Restricting harvesting of fire affected areas to only fire killed Ash stands (ie. high fire severity). 

• Retention of all green patches. 

• Retention of all green/live trees where safe to do so. 

• Retention of all dead large hollow bearing trees where safe to do so. 

• Developing a gaps and corridors method of salvage harvest to minimise the creation of large contiguous 

areas impacted and to retain forest structure and connectivity. 

On 6 April 2020 during a presentation of updated assessment of the biodiversity impacts of the bushfires, the 

Chief Executive of VicForests requested advice and direction from the Conservation Regulator on 

expectations for precautionary action by VicForests. As a result, the Conservation Regulator is putting 

forward a proposition for a package of integrated precautionary measures for VicForests’ consideration. 

1.4 Who does this regulatory position statement apply to? 

This position statement applies to persons conducting timber harvesting operations in State Forests subject 

to the Code.  

This statement applies directly to VicForests, as the entity responsible for the management of timber 

harvesting operations to the east of the Hume Highway and subject to the Code pursuant to the Sustainable 

Forests (Timber) Act 2004. 

1.5 How will this regulatory position statement be applied by the Conservation 
Regulator? 

This position statement will inform how the Conservation Regulator applies its regulatory oversight and 

powers with respect to timber harvesting operations in Victoria.  

How VicForests have considered this position statement and taken necessary precautionary measures in 

conducting its planning and operations, will form part of compliance monitoring of timber harvesting.  

Failure to apply the precautionary principle will form the basis of Conservation Regulator action in 

accordance with our Compliance and Enforcement Policy.  

1.6 Commencement and application of this regulatory position statement 

The position is current from 11 May 2020. It will be reviewed in full no later than 30 November 2020. It may 

be withdrawn or modified at an earlier date by the Chief Conservation Regulator.  

This position may be reviewed and withdrawn or revised in light of: 

• new information obtained by the regulator pertinent to the precautionary principle, in particular 

information about the threat(s) of serious or irreversible damage to the environment or about the 

scientific uncertainty associated with the threat(s); and/or 

• amendments to the regulatory environment for timber harvesting. 

  





CONFIDENTIAL 

 
 

Precautionary measures in timber harvesting post the 2019/20 Victorian bushfires 

Regulatory position statement 

5 

2. Code requirements 

2.1 What are the relevant provisions of the Code? 

Clause 2.2.2 of the Code relates to the conservation of biodiversity. It sets out several Mandatory Actions 

directed towards addressing biodiversity conservation risks and sets out requirements that must be observed 

during planning, roading, harvesting, tending and regeneration of native forests.  

2.2 How does the Conservation Regulator interpret these Code provisions? 

Clause 2.2.2.2 – Precautionary Principle 

The need to take precautionary measures is triggered where two conditions are met:  

1. there is a real threat of serious or irreversible environmental damage; and 

2. there is substantial or material scientific uncertainty as to the environmental damage. 

Once those two conditions are met, precautionary measures must be taken unless the duty holder can show 

that the threat does not exist or is negligible.  

There is no single response or mandatory set of actions that a duty holder must follow once the two 

preconditions are satisfied. The degree of precaution and the subsequent response will depend on the 

combined effect of the seriousness of the threat of environmental damage and the degree of uncertainty.  

Accordingly, VicForests should take reasonable steps to assess if the precautionary principle has been 

triggered and where a direct or indirect threat does exist, VicForests should take precautionary measures to 

avoid or modify operations to minimise those risks.  

The Conservation Regulator’s publication Precautionary Principle in the Code of Practice for Timber 

Production 2014: Statement of Regulatory Interpretation has been provided to VicForests in tandem with 

this regulatory position statement. The Statement of Regulatory Interpretation will be published by the 

Conservation Regulator. The Statement of Regulatory Interpretation outlines the way the Conservation 

Regulator interprets and intends to apply the precautionary principle. 

Clause 2.2.2.3 – Consideration of Conservation Biology Expert Advice 

In addressing biodiversity conservation risks, consideration of scientific knowledge is another mandatory 

action within the Code. The Code requires that: 

“The advice of relevant experts and relevant research in conservation biology and flora and fauna 

management must be considered when planning and conducting timber harvesting operations.” 

Consideration of advice, independent of or in concert with triggering the precautionary principle, should form 

a key part of modifying timber harvesting to respond to new knowledge about risks of harm and/or 

uncertainty. Any approach would consider the results of monitoring, research and internal and external 

expert advice when taking management decisions. 
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3.3 Analysis of high value habitat for identified priority species 

Integrated analysis of the highest value habitat for the ‘basket’ of 34 identified priority species 

DELWP’s Biodiversity Division has conducted analysis to identify the distribution of the highest value habitat 

(i.e. the most valuable 20% of habitat across the 34 identified priority species as set out in Table 1). This 

highest value habitat has the potential to provide refuge and allow for recovery of a range of identified priority 

species. This could be described as the ‘best of the best’ habitat for vulnerable and potentially vulnerable 

species within eastern Victoria. 

Figure 1 – distribution of the top 20% highest value habitat for the ‘basket’ of identified priority species (shown in blue) across 

all land tenures 

 

A significant portion of this top 20% highest value habitat for the ‘basket’ of 34 identified priority species is in 

state forests which are available to VicForests under the current Timber Release Plan. 
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Table 2 (above) includes three modifications to the advice provided by DELWP’s Biodiversity Division, to add 

the following identified priority species by FMA. These modifications are indicated with an asterisk [*] next to 

the relevant tick marks. They are: 

• Glossy Black-Cockatoo added as a priority species for Tambo FMA. 

• Long-footed Potoroo added as a priority species for North East FMA. 

• Spotted Tree Frog added as a priority species for North East FMA. 

These three additions have been made by the Conservation Regulator after seeking peer review advice from 

the Arthur Rylah Institute. These additions were made to reflect the following advice from the Arthur Rylah 

Institute: 

• Glossy Black Cockatoo: has been included for Tambo FMA to ensure adequate protection of the 

species’ critical food supply can occur across its range. 

• Long-footed Potoroo: has been included for North East FMA due to the importance of this sub-

population and the likely under representation of modelled habitat in the North East FMA, which 

increases the potential overlap with timber harvesting. 

• Spotted Tree Frog: has been included for North East FMA due there being so few populations 

remaining, that identifying all locations where there is overlap with timber harvesting is critical for the 

conservation of this species. 

DELWP’s Biodiversity Division has conducted analysis to identify the best post-fires habitat (the top 20%) for 

each of the identified priority species in each FMA. Modelling suggests that some species have high value 

habitat in areas that are not favoured by other identified priority species. These results are shown in Figure 2, 

below. Note that Figure 2 does not include the highest value habitat for the three additions made in response 

to Arthur Rylah Institute advice (as noted above). 

Figure 2 – distribution of the top 20% highest value habitat for the ‘basket’ of bushfire impacted priority species (shown in 

blue), and of the top 20% highest value habitat for individual identified priority species (shown in pink) across all land tenures 

 





CONFIDENTIAL 

 
 

Precautionary measures in timber harvesting post the 2019/20 Victorian bushfires 

Regulatory position statement 

11 

4.1 Proposition for a package of integrated precautionary measures  

The Conservation Regulator’s proposition for a package of integrated precautionary measures consists of 

three major components as follows: 

1. Continued postponement of harvesting in East Gippsland FMA 

2. Postpone harvesting in areas of highest value habitat for the ‘basket’ of 34 identified priority species  

3. Survey and mitigate if harvesting in the best habitat for identified priority species 

These components measures are explained in turn below. 

Component 1 – Continued postponement of any harvesting in East Gippsland FMA 

East Gippsland FMA is severely fire impacted, and there is extreme scientific uncertainty about biodiversity 

impacts. The East Gippsland FMA has multiple endemic species with small natural ranges. For many of 

these there is very high scientific uncertainty, and many were very vulnerable before the 2019/20 bushfires. 

There is extensive analysis of these impacts available in the advice developed by the Biodiversity Division of 

DELWP that has been provided along with this regulatory position. 

On 7 February 2020, the VicForests Board published a statement that “Unburnt areas in the East Gippsland 

fire zone will not be harvested by VicForests until Government has determined the priority areas to be 

preserved to provide the best opportunity to support the recovery and long-term viability of threatened 

species.” 

As component 1 of the package of integrated precautionary measures to meet VicForests’ obligations under 

the precautionary principle, the Conservation Regulator advises a continued postponement of timber 

harvesting (salvage or unburnt) in East Gippsland FMA. 

This postponement of any harvesting in East Gippsland FMA is to be reviewed by the Conservation 

Regulator by 30 November 2020 as part of the review of this position statement. 

Component 2 – Postpone harvesting in areas of highest value habitat for the ‘basket’ of 34 identified 

priority species 

Section 4.3 (above) summarises the DELWP Biodiversity Division’s analysis of the highest value habitat for 

the ‘basket’ of 34 identified priority species (set out in Table 1, above).  

As component 2 of the package of integrated precautionary measures to meet VicForests’ obligations under 

the precautionary principle, the Conservation Regulator advises a postponement of timber harvesting in 

these areas of highest habitat value. 

Excluding the East Gippsland FMA, implementation of component 2 by postponing harvesting in in areas of 

highest value habitat for the ‘basket’ of 34 identified priority species would represent postponed harvesting in 

25% of the current Timber Release Plan area. 

Surveying by VicForests may demonstrate the values that indicate high quality habitat are not present and 

therefore allow harvesting to proceed where VicForests forms a view that the modelled ‘highest value habitat’ 

is not present in reality. 

Component 3 – Survey and mitigate if harvesting in the best habitat for identified priority species 

Section 4.3 (above) also summarises the DELWP Biodiversity Division’s analysis and ARI advice of the 

highest value habitat for the individual identified priority species for each FMA (set out in Table 2, above).  

As component 3 of the package of integrated precautionary measures to meet VicForests’ obligations under 

the precautionary principle, the Conservation Regulator advises to avoid timber harvesting in these locations 

where possible. 

Where timber harvesting is proposed in these locations, VicForests should: 

1. ensure that each proposed timber harvesting coupe is surveyed to assess the presence of the 

identified priority species for that FMA (see Table 2 above), and  
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2. modify any timber harvesting activity at that site to avoid or mitigate adverse impacts on the identified 

priority species and (where appropriate) their habitat requirements. 

The Conservation Regulator has developed a suite of proposed modifications for timber harvesting at coupes 

which are outside the highest value habitat for the ‘basket’ of 34 identified priority species (to be protected if 

component 2 is implemented). These are discussed in the following section. 

The implementation of this suggestion requires that a high standard of pre-harvest surveying is undertaken 

to identify identified priority species and other protected values.  

The Conservation Regulator can support VicForests in ensuring that appropriate surveying is conducted. As 

part of this, the Conservation Regulator’s Forest Protection Survey Program can conduct much of the 

required surveying (it targets surveying 80% of coupes which VicForests harvests), but VicForests will need 

to assist with the identification of priority coupes and give sufficient notice for this to occur. In the absence of 

the Forest Protection Survey Program conducting a survey, it is VicForests’ responsibility to ensure that a 

survey of at least equivalent scope and standard is conducted. 

Excluding the East Gippsland FMA, implementation of component 3 by postponing or modifying harvesting in 

the top 20% of the highest value habitat for individual identified priority species would apply to the conduct of 

timber harvesting in 48% of the current Timber Release Plan area. 

Modified harvesting proposals to protect identified priority species 

The suite of proposed timber harvesting modifications that the Conservation Regulator presents for 

VicForests’ consideration as part of this integrated package of precautionary harvesting modification 

measures is set out below in Table 3. These modifications are to be applied at any timber harvesting coupe 

at which these species (or their habitat) are identified.  

Table 3 also summarises the existing protections prescribed for these identified priority species, the FMAs 

for which each species is an identified priority species, and the (pre-fires) listed conservation status of each 

species. 

The remainder of the Timber Release Plan area 

There are significant areas of the Timber Release Plan area which are not subject to the precautionary 

measure suggestions in components 1 to 3 above.  

Excluding the East Gippsland FMA (for which the Conservation Regulator has recommended no harvesting 

as a precautionary measure), 27% of the Timber Release Plan area can be harvested by VicForests with 

minimal change from the harvesting approaches it had used before the 2019/20 bushfires. 

The Conservation Regulator suggests VicForests consider as part of its package of integrated precautionary 

measures that when an identified priority species is found to be present at any coupe that the precautionary 

harvesting modification measures set out in Table 3 (below) should be implemented.  










