CARE WORKER

Working
Time Rights

There are more than 1.75 million care
workers in the UK. Care workers are
generally low paid with 9% of staff
earning less than the minimum wage.
Care workers may be required to
provide care at a client’s house,
provide care to clients in care homes,
in day centres or may even have
to provide care by sleeping at the
client’s house or care home over
night. In these circumstances it is
often difficult to establish what hours
care workers should be paid for and
what rest breaks they should have.

For further information, please contact;
GMB Yorkshire & North Derbyshire
Grove Hall, 60 College Grove Road,
Wakefield WF1 3RN
e: www.gmbyorkshire.org.uk
t: 0345 337 7777
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Pay - The Minimum Wage
Most workers who work in the UK are guaranteed a
minimum rate of pay. Those who fall under the exceptions
may include work experience students, apprentices, or
trainees on certain government-funded training schemes.
The current rate for National Minimum Wage can
be found on the Governments website;
https://www.gov.uk/national-minimum-wage-rates
Lower rates apply to younger workers and some apprentices.
Workers who exercise their rights under the minimum wage
legislation are protected against detriment from the employer.
There is no legal right to be paid national minimum wage for
each hour worked. The worker only has the right to be paid
the minimum wage on average over the relevant pay reference
period. The reference period depends on the interval to which
the worker is paid. For example, a worker who is paid monthly
will have a pay reference period of 1 month, similar, if you
were paid weekly then the reference period would be weekly.
A pay reference period can be up to a maximum of 1 month.
The pay that should be taken into account when calculating your
average hourly rate of pay is (during a pay reference period):
• Total gross pay which includes bonuses, contractual overtime,
and expenses which are part of the salary package
• The only ‘benefit in kind’ that can be taken into
account when calculating the NMW is when you’re
Employer provides you with accommodation
• Salary sacrifice schemes (e.g. childcare vouchers) are
excluded from the calculation as are loans and salary
advances, pension payments and redundancy payments
• Repayment of expenses are not included
• Expenses for travel to a temporary workplace are not included.
• Premiums for example overtime for shift work generally
do not count towards the calculation of NMW
• Allowances for example unsociable payments do
not generally count towards the calculation of NMW
unless they relate to the workers normal duties

Workers have a right not to be subjected to any detriment
caused by an act of their Employer because the worker had taken
action to enforce their statutory right to be paid the NMW.

Sleeping Time
A Worker may be required to sleep at work or near a place
of work. Time will only be considered be working time
when the worker is awake for the purpose of working.
There are 4 types of working arrangements
involving sleeping that tribunals have identified.
(Please note that this is subject to change)
1. Where the worker is able to sleep and is not
working at all - No entitlement to NMW
(An example would be a worker required to sleep in
a hotel for the purpose of working the next day)
2. Where the worker physically needs to be on
the premises but may sleep if there is nothing
to do - all hours must be paid at least NMW
(An example would be care home worker whose
presence is required to comply with regulations)
3. Where the sleep-over is part of the core duties, all hours
on the premises must be paid at least NMW (examples - a
care worker who has worked 2 shifts of equal length - one
in the day and one in the night when they could sleep;
a Care Home Manager with a rent-free apartment on
site is required to provide 24 hours a day on site cover)
4. Where the worker is on-call, only hours the
worker is awake for the purpose of working must
be paid at least NMW (examples - housekeepers
in sheltered accommodation whose contracts
require on-call time outside core hours)

Rest Periods
and Rest Breaks
The Working Time Regulations entitles all (with a few
exceptions – see below) Workers and Employees to:
• A minimum Daily Rest Period of 11 hours uninterrupted
rest between finishing your job and starting the next day
• A Weekly Rest Period of 24 hours uninterrupted
rest within each seven day period; or at 48
consecutive hours within each 14 day period
• A break of 20 minutes if your daily working day is more than
6 hours long. Please note that if you work for example
12 hours, you would not be entitled to another 20 minutes
• If you are an Agency Temp then the Employer you
are working for (not the Agency who employs you) is
responsible for you receiving these minimum rest breaks
• The 20 minute break may be paid or unpaid, depending
on what it says in your contract of employment
• Certain ‘special case’ workers are exempt from
these rest break provisions and can be legitimately
asked to work through their rest-breaks if:
-

If there is a genuine need for continuity of
production/ service around the clock, e.g.
hospitals, residential institutions, care workers

-

Where the work takes place in different places
distant from each other, where it is difficult to set
a work pattern. Care Workers who are required
to travel to different appointments during their
working day may fall into this exemption

If you are unable to take your rest break then
‘compensatory rest’ should be provided.
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Working Hours
Under the Working Time Regulations 1998 you
cannot work for more than 48 hours per week.
Please note that this is calculated by averaging your
working hours over a 17 week reference period.
• The 48 hour per week limit applies if you have more
than one job, i.e. the total amount of combined working
hours you do should not exceed 48 per week
• If the worker has not yet worked for 17 weeks, the average is
calculated over the actual number of weeks that he has worked
• When calculating your average working week, do not include
periods of basic annual leave or sickness in the calculation,
however additional annual leave is included in the calculation
Opt Outs:
• It is possible to work more than 48 hours per week
if both the employer and employee agree.
• You have the right to opt back in to the 48 hour limit at a later
date. A minimum of 7 days written notice will need to be
provided to the employer. However an employer can require
more notice (up to a maximum of three months). A longer
notice period must be specified in the opt-out agreement.
Night Working
A night worker is a worker who:
- works at least three hours of their daily
working time during night time, or
- is specified as a night worker in a collective
agreement or workforce agreement
• Night time is the period between 11pm and 6am,
however this can be varied by a relevant agreement
• An adult night worker cannot be required to work more
than eight hours on average in a 24-hour period.
This is calculated over a reference period of 17 weeks
Working time includes:
• The time in which a worker is working
• On call work when the worker is required to be at
work or near work (unless the worker is at home)
• Time for approved training (or travelling to training)
• Travelling on business in working hours (excluding
travelling between the workers home)
Travelling Time
As outlined above where a worker travels between appointments
then depending on their method of pay this time will be
accounted for in the calculation of the NMW. Time travelled
from home to work does not count towards the reference
period of calculating the NMW. However recent changes
in the law have shown that time travelled to and between
unfixed appointments should count as “working Time”.

Please note that this leaflet is guidance only and does not constitute
legal advice. UnionLine’s free Legal Helpline can advise you further and
can be contacted on 0300 333 0303, Lines are open Monday
to Friday, 8am to 8pm.

Holiday Entitlement
There are two types of annual leave:
Statutory entitlement and Contractual entitlement
Statutory entitlement:
Most workers are legally entitled to 5.6 weeks’ paid holiday per
year under the Working Time Regulations (WTR)). An employer
can include bank holidays as part of statutory annual leave.
E.g. someone who works a 5-day week must receive 28 days’
paid annual leave per year. This is calculated by multiplying a
normal week (5 days) by the annual entitlement of 5.6 weeks.
Part-time workers are entitled to a pro-rata entitlement
to annual leave. E.g. a worker works 3 days a week.
Their leave is calculated by multiplying 3 by 5.6,
which comes to 16.8 days of annual paid leave.
Statutory paid holiday entitlement is limited to 28
days. Staff working 6 days a week are only entitled
to 28 days’ paid holiday and no more.
Use the Governments statutory leave calculator
to work out your leave entitlement;
https://www.gov.uk/calculate-your-holiday-entitlement
Contractual entitlement:
An employer can choose to offer more leave than the
statutory legal minimum. They don’t have to apply all the
rules that apply to statutory leave to the extra leave. For
example, a worker might need to be employed for a certain
amount of time before they become entitled to it.
Holiday year:
This will be noted in the contract of employment or handbook.
For example this could be January- December or April- March.
Unauthorised Deduction from wages:
Employment legislation gives workers the right not to
suffer unauthorised deductions from wages. These
claims can be presented in an Employment Tribunal
within three months less one day from the deduction
or of the last deduction or payment in a series.
A claim for unpaid holiday pay can be pursued as a claim for
unauthorised deductions from wages. If there is a gap of more
than three months less one day between each deduction this will
break the chain and you cannot claim for any further deduction
before this date. A claim is limited to 2 years’ worth of deductions.
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