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IN THE ADMINISTRATIVE APPEALS TRIBUNAL 

GENERAL ADMINISTRATIVE DIVISION 

AT MELBOURNE 

 

 No. 2019/7870 

 

BETWEEN: 

 

 

CHIEF EXECUTIVE OFFICER, SERVICES AUSTRALIA 

Applicant 

 

AND 

 

MR JUSTIN WARREN 

Respondent 

 

RESPONDENT’S WRITTEN OUTLINE OF OPENING SUBMISSIONS 

 

A. FRAMING THE QUESTION 

A1. Onus 

1. The question to be answered by the Tribunal is framed by s.61 of the Freedom of Information 

Act 1982 (FOI Act) which relevantly provides: 

(1) In proceedings under this Part for review of a decision in relation to a request …  

(a) if an agency … applied for the review – the agency … has the onus of 

establishing that the decision is not justified, or that the Tribunal should give 

a decision adverse to the applicant in relation to the request 

2. The Applicant bears the onus of establishing each of the elements of an exemption provision 

upon which it relies.  Correspondingly, the Tribunal is bound to evaluate the Applicant’s 

contentions upon a proper approach to the question of proof.  That approach can accommodate 

the circumstance that the Tribunal is not bound by the rules of evidence (s.33 of the 

Administrative Appeals Tribunal Act 1975 (AAT Act) but it cannot substitute, for the necessity 

of making out a case on a preponderance of probabilities, some lesser test.1 

A2. The T Documents 

3. The order made 29 January 2020 restricting access to documents T8 - T10 and T12 - T16 was 

made until further order. It was made by the Tribunal on the basis of a mistake: that the 

Respondent sought the order. He did not. It should now be discharged, and the Respondent 

applies for an order to that effect. 

4. If any of documents T8 - T10 and T12 - T16 are not to be produced to the Respondent that 

should be the subject of an application brought with appropriate formality and supported by 

submissions and evidence. Any such submissions and evidence should deal with suppression 

both from the Respondent and his legal advisers. 

A3. The Legal Framework 

A3(a) The common law of Cabinet documents 

                                                 
1 Fisse v Secretary Department of Treasury (2008) 172 FCR 513 at 524 [30] per Buchanan J; see also Flick J at 549 [126]. 
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5. The Applicant’s case raises three discrete legal questions each of which is to be informed by the 

common law concerning Cabinet documents. Those common law principles are relevant to the 

legislation in this case, although it must be acknowledged that the Act “represents a shift in 

emphasis away from tendencies of secrecy in government to open government”.2 

6. The authoritative articulation of the common law principles is in Commonwealth of Australia v 

Northern Land Council.3 

7. The common law does not recognise any bright line which defines documents immune from 

production and those which are not immune.  Rather, in each case the question is one of where 

the public interest lies.  Nevertheless, the common law recognises a rough but accepted 

classification for claims of public interest immunity into “class claims” and “contents claims”.4 

8. A class of documents recognised by the common law is those which record the deliberations 

which in fact occur at Cabinet meetings.5  The public interest thereby served was described by 

the plurality as follows: 

“The mere threat of disclosure is likely to be sufficient to impede those deliberations 

by muting a free and vigorous exchange of views or by encouraging lengthy 

discourse engaged in with an eye to subsequent public scrutiny.6 

It is not so much a matter of encouraging candour or frankness as ensuring the 

decision making and policy development by Cabinet is uninhibited.”7 

9. Documents which fall within the class of documents which record actual Cabinet deliberations 

upon current or controversial matters are recognised as having the strongest claims against 

disclosure.8 

10. Reports or submissions prepared outside Cabinet for the assistance of Cabinet are not within 

that class of documents and it is to be doubted that the common law recognises a class claim to 

public interest in non-disclosure of such documents.9 

11. Even in cases involving the class of document entitled to the most stringent protection the 

common law nevertheless requires that there be a balancing of the public interest in the 

maintenance of confidentiality against the public interest to be served by disclosure. 

12. In that context the three broad legal issues raised by the Applicant’s challenge to the 

Commissioner’s decision can be shortly addressed. 

A3(b) The s. 34(1) claims 

13. Section 34 relevantly provides: 

(1)     A document is an exempt document if: 

 (a) both of the following are satisfied: 

 (i) it has been submitted to the Cabinet for its consideration, or is or was 

proposed by a Minister to be so submitted; 

 (ii) it was brought into existence for the dominant purpose of submission for 

consideration by the Cabinet; or 

 (b) it is an official record of the Cabinet; or 

 (c) it was brought into existence for the dominant purpose of briefing a Minister 

on a document to which paragraph (a) applies; or 

                                                 
2 Fisse at 541 [99]. 
3 (1993) 176 CLR 604. 
4 Commonwealth v Northern Land Council at 616.3. 
5 Commonwealth v Northern Land Council at 615. 
6 Commonwealth v Northern Land Council at 615.8. 
7 Commonwealth v Northern Land Council at 616.1. 
8 Commonwealth v Northern Land Council at 617.8. 
9 Commonwealth v Northern Land Council at 614 – 615. 
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(d) it is a draft of a document to which paragraph (a), (b) or (c) applies. 

 (2) A document is an exempt document to the extent that it is a copy or part of, or 

contains an extract from, a document to which subsection (1) applies. 

 (3) A document is an exempt document to the extent that it contains information the 

disclosure of which would reveal a Cabinet deliberation or decision, unless the 

existence of the deliberation or decision has been officially disclosed. 

Exceptions 

 (4) A document is not an exempt document only because it is attached to a document 

to which subsection (1), (2) or (3) applies. 

Note: However, the attachment itself may be an exempt document. 

 (5) A document by which a decision of the Cabinet is officially published is not an 

exempt document. 

14. Unlike the common law, s.34(1) and (3) of the Freedom of Information Act 1982 (FOI Act) 

draw bright lines defining classes of documents which are exempt.   

15. The effect of s.34(1) is binary: either a document falls within one the classes as defined or it 

does not.  If the document does fall within the class it is exempt.  If it does not it is not exempt. 

16. The legal issues for the Tribunal then concern the construction of s.34.  That construction must 

begin with a consideration of the text itself and so it must also end with the text.10 

17. In construing s.34 regard must also be had to context, including the common law of public 

interest immunity with respect to Cabinet papers.11 

18. That context serves only to indicate that the class defined by s.34(1) and (2) is substantially 

broader than any class claim which would be recognised by the common law.  The Tribunal’s 

task is to give the words of s.34(1) their ordinary grammatical meaning.  Context provides no 

basis to extend that meaning in any respect.12 

A3(c) The s. 34(3) claims 

19. Context however is important in the construction of s.34(3) which defines a class by reference 

to the effect of their disclosure.  The word “deliberation” in s.34(3) is to be understood as 

having the same meaning as that term was used and discussed by the plurality of the High 

Court in The Commonwealth v Northern Land Council. It is a reference to the actual 

discussions and debate that occur within the Cabinet. 

20. In Re Porter v Department of Community Services and Health13 Balmford SM reasoned: 

“What the words “deliberation or decision” of Cabinet cover is debate in Cabinet 

(deliberation), and formal decisions made in Cabinet.  It is not to be concluded that 

there was deliberation in respect of matter contained in a document merely because 

the document was before Cabinet at a meeting thereof.”14 

21. It is not open to the Tribunal to give to the word “deliberation” a broader meaning than that 

found in those decisions in circumstances where, by the 2010 amendments, there was a 

reformulation of what had been s.34(1)(d) by the enactment of s.34(3) with a repetition of the 

                                                 
10 Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue [2009] HCA 41; 239 CLR 27 at 47. 
11 CIC Insurance Ltd v Bankstown Football Club Ltd [1997] HCA 2; 187 CLR 384 at 408. 
12 Except to the extent that the respondent accepts that references to submissions to Cabinet extend to submissions to a 

Cabinet committee at least when that committee’s work product would be referred to the Cabinet for decision. 
13 (1988) 14 ALD 403 at 407. 
14 See also Commonwealth v Construction Forestry Mining and Energy Union (2000) 98 FCR 31 at 42 [42] and [43]; Re 

Secretary Department of Prime Minister and Cabinet and Sanderson [2015] AATA 361 at [73][74]. 
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notion of a Cabinet deliberation.15 Had the Parliament intended to refer to anything broader 

than the actual deliberations of the Cabinet, in the context of those decisions, it would have said 

so. 

22. Further a juxtaposition of ss. 34(3) and (5) shows the Parliament included in the second 

(exclusionary) limb of s. 34(3) a broader class than deliberations whose existence has been 

officially published. All that is required to fall within the exclusionary limb is that the existence 

(not the content) of a deliberation has been officially disclosed. 

A3(d) The conditional exemption question 

23. In the event the tribunal finds documents to be deliberative process documents within the 

meaning of s. 47C, they are conditionally exempt. 

24. It is important to focus on the consequence of that conclusion under the FOI Act as it has been 

in force since 2010.  The consequence is that s.11A(5) applies such that the Agency or Minister 

(or on review the Tribunal) must give the person access to the document unless access to the 

document would on balance be contrary to the public interest.  In working out whether access 

to the document would be contrary to the public interest the Tribunal is bound to have regard to 

the factors favouring access to the document specified in s.11B(3);and must not have regard to 

any of the matters referred to in s. 11B(4). 

25. It is impossible to apply s.11A(5) on its terms without engaging in an assessment of where the 

balance of the public interest lies. Once the position is reached that a document is not exempt, 

but merely conditionally exempt, the Act as worded since 2010 has expressly required 

assessment of the balance of public interest, including by reference to s.11B(3).  

26. That legislative scheme is inconsistent with giving any form of a priori weighting to 

considerations of cabinet confidentiality when the facts do not establish that the document is 

exempt. 

27. Just as the common law recognises different consequences flow depending upon the directness 

and significance of a document’s connection (either by reason of its class or its contents) to the 

deliberations of the Cabinet16 so s. 11A(5) requires an assessment of public detriment by 

reference to questions of nuance and degree. 

28. The reasoning in McKinnon v Department of Finance and Deregulation17 accords with that 

common law approach, is correct and should be followed. 

29. Questions of directness and degree of disclosure of Cabinet’s business fall to be considered in 

assessing the balance of the public interest.  Assessing the public interest involves an 

assessment of the directness and degree of disclosure of Cabinet deliberations (especially on 

current or controversial topics) when assessing whether or not, on balance, there is a public 

interest in disclosure. On balance, in this matter there is no public interest in the protection or 

non-disclosure of these documents. The information is not shown to have been the subject of 

Cabinet deliberations at all.   

B. PRIMARY FACTS 

30. The following statements of primary fact are each sourced from uncontentious material. 

B1 The FOI request 

31. The Respondent made an FOI request18 for documents meeting relevantly the following 

description: 

                                                 
15 Baini v R [2012] HCA 59; 246 CLR 469 at 484 [43] (per Gageler J). 
16 As to which see Commonwealth v Northern Land Council (1993) 176 CLR 604 and Commonwealth v Construction 

Forestry Mining and Energy Union (2000) 98 FCR 31. 
17 [2011] AATA 469 at [39] – [44]. 
18 T3 
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(a) the business case document(s) for the Pay as You Go (PAYG) data matching initiative 

that is the subject of question on notice HS15 from the Senate Community Affairs 

Legislation Committee Budget Estimates Hearing on 3 June 2015.  A copy of that 

question is at Exhibit JW-13; 

(b) documents that describe the algorithm or process used to perform the data matching that 

identified the “approximately 1,080,000” discrepancies between PAYG data and data 

reported by DHS customers, as referred to in the answer to question HS15; 

(c) documents that describe the analysis process for how the value of “historical 

discrepancies”, as described in the answer to question HS15, was determined.  Such 

documents should describe the statistical method, the sampling process used, statistics 

returned (standard error, mean, confidence interval, etc), how the likely average debt 

value was determined etc. 

32. The Respondent clarified and narrowed his request.19  Relevantly: 

“The Department’s answer to HS15 refers to “analysing the data matching output from 

the PAYG files provided by the Australian Taxation Office” to determine the “number of 

compliance interventions to be undertaken”.  This is the data matching algorithm or 

process to which I refer in point 2 [30(b) above]. 

Where multiple revisions of documents exist, I am only interested in the version current 

at the time the Department refers to in its answer to HS15.   

B2 The documents in Applicant’s possession 

33. The search conducted by the Applicant was for documents which met the terms outlined above 

for the Respondent’s request as clarified and narrowed by the Respondent.20 

34. Each of the documents in issue was identified as responding to the Applicant’s request and as 

relating to the “Strengthening the Integrity of Welfare Payments budget measure.”21  

35. No other documents were identified by the Applicant as being in its possession and relevantly 

responding to the paragraphs of the Respondent’s FOI request extracted at [31] above. 

B3 The roles of the Minister for Social Services and Minister for Human Services 

36. At all relevant times the Applicant was a Department of State.22  At all relevant times the 

Minister who had administration of the Applicant was not a member of Cabinet and, therefore, 

did not have the authority to propose that a submission be made to Cabinet.23 

37. At all relevant times the portfolio Minister, who was a member of Cabinet, and who had the 

authority to propose that a new policy proposal be submitted to the Cabinet, was the Minister 

with administration of the Department of Social Services which was a separate Department of 

State from the Applicant. 

B4 The section 34(1)(a) questions 

38. There is no reference in the T Documents which have been served on the Respondent to any 

decision or request by any Minister or any Ministerial office that any of the documents in issue 

be prepared for any purpose. 

                                                 
19 T6 
20 T7 
21 T8 
22 See s. 64 Constitution. 
23 Cabinet Handbook [93] at affidavit of Leonie Margaret McGregor sworn 8 May 2020 (McGregor), annexure LM-2, 

page 53. 
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39. There is no reference in the T Documents which have been served on the Respondent to any 

communications between Mr Britton, the responsible branch head, and any more senior officer 

of the Applicant, concerning the creation of any of the documents in issue. 

40. There is no reference in the T Documents which have been served on the Respondent to any 

communication between the Applicant and the Department of Social Services concerning the 

creation of any of the documents in issue. 

41. The Applicant was required to include in the T Documents all documents in its possession or 

under its control relevant to the review by the Tribunal,24 other than the documents claimed to 

be exempt documents.25 

42. Any document containing a reference encompassed by paragraphs [38] to [40] would be 

relevant to the review by the Tribunal. 

43. In its submissions to the Australian Information Commissioner the Applicant submitted that 

each of documents in issue was prepared for the purposes of informing deliberations by the 

relevant portfolio Ministers in addition to referring to deliberation by the ERC and Cabinet.26   

B5 Official disclosures – s. 34(3) 

44. The 2015/16 Budget was delivered on 12 May 2015. 

45. The 2015/16 Portfolio Budget Statement for the Social Services Portfolio27 was provided by the 

Minister for Social Services the Hon. Scott Morrison MP to the President of the Senate and the 

Speaker of the House “to provide accountability to the Parliament and, through it, the public.”28 

46. The Portfolio Budget Statements for the Social Services Portfolio included the statement, “the 

Department of Human Services (DHS) is administered separately to DSS. For information on 

DHS, refer to DHS’s Budget Statements in Volume 1.15B of the Social Services 2015-16 

Portfolio Budget Statements.”29 

47. The 2015/16 Portfolio Budget Statement for the Social Services Portfolio (Department of 

Human Services)30 was provided by the Minister for Human Services Senator the Hon. Marise 

Payne to the President of the Senate and the Speaker of the House, “to provide accountability to 

the Parliament and through it the public.”   

48. The 2015-16 Portfolio Budget Statements (for DSS) included Table 1.2 headed “Department of 

Social Services 2015-16 Budget Measures Part 1: Measures Announced since the 2014-15 

MYEFO.” 

49. In that table there was included the budget measure “Strengthening the Integrity of Welfare 

Payments.”  The Portfolio Budget Statements showed that that measure would reduce 

expenditures on administrative items in the Department of Social Services by $1.595 billion 

over the forward estimates period and would involve an increase in Departmental expenditure 

over the same period of $6.625 million. 

50. Table 1.2 in the DHS Portfolio Budget Statements made reference to the same budget measure 

and provided increases in departmental expenses for the Applicant by reason of that measure of 

$172 million over the forward estimates period.  The footnote to Table 1.2 noted that 

components of the “Strengthening the Integrity of the Welfare Payments” measure appeared 

under both the Department of Human Services and the Department of Social Services. 

                                                 
24 Administrative Appeals Tribunal Act 1975 (AAT Act) s. 37(1)(b) 
25 FOI Act s.58E(1) 
26 Justin Warren v Services Australia [2019] AICmr 70 at [24]. 
27 Budget Related Raper No. 1.15A. 
28 Respondent’s Bundle of Documents (RB), R1, p3. 
29 RB, R1, p6. 
30 Budget Related Paper No. 1.15B. at Exhibit JW-10. 
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51. On 6 August 2015 the National Manager, Customer Compliance Branch of the Applicant, 

Mr Scott Britton finalised and signed a Risk Management Plan (RMP) for the Employment 

Income Matching Project.31 The RMP referred to “the DHS Compliance Approach” and 

included reference to measures to mitigate the risk that government might not support that 

approach.32 

52. In the Applicant’s 2015-16 Annual Report the Applicant reported in detail on its performance 

in delivering the “Strengthening the Integrity of Welfare Payments budget measures” which the 

Applicant said were constituted by the Employment Income Matching Project, AUSTRAC 

Data Matching Project, Real Time Risk Profiling Initiative, Strengthening Obligations for 

Students Initiative and the Taskforce Integrity Initiative.33  

53. The Minister for Social Services the Hon. Christian Porter MP provided the Social Services 

Portfolio Additional Estimates for 2015-2016 to the Speaker of the House and the President of 

the Senate by virtue of his ministerial responsibility for accountability to the Parliament and 

through it the public.34  

54. The Social Services Portfolio Additional Estimate Statements for 2015-16 included Table 1.2 

entitled “Department of Social Services 2015-16 Measures Since Budget” which table included 

a measure for “enhanced welfare payment integrity – income data matching” and a further 

measure for “enhanced welfare payment integrity – non-employment income data matching.”35 

55. The “enhanced welfare payment integrity – income data matching” measure contained in Table 

1.2 in the Additional Estimate Statement was forecast to lead to a reduction in administered 

expenses for the Department of Social Services of a further $1.307 billion over the forward 

estimates period with an increase in departmental expenses over that period of $48,000.36 

56. Table 1.2 also included a measure since the budget of “enhanced welfare payment integrity – 

expand debt recovery” which provided for an increase in departmental expenses for the 

Department of Social Services of $921,000.37 

57. In its 2016-17 Annual Report the Applicant reported in detail on its performance in delivering 

the “Strengthening the Integrity of Welfare Payments budget measure” consisting of the 

Employment Income Matching (EIM) element, the AUSTRAC element, the Real Time Risk 

Profiling element, the Strengthening Obligations for Students element and the Taskforce 

Integrity element.38  

58. In the mid-year Economic and Fiscal Outlook 2016-17 published in December 2016 the 

Treasurer the Hon. Scott Morrison MP and the Minister for Finance Senator the Hon. Matthias 

Corman included in Appendix A a list of policy decisions taken since the 2016 Pre-Election 

Economic and Fiscal Outlook (PEFO) providing details of the decisions taken since the 2016 

PEFO that affect revenue, expense and capital estimates.  Appendix A included reference to 

decisions under the title “Better Management of the Social Welfare System” announcing 

savings of $3.7 billion over the forward estimates period by expanding DHS’ (that is the 

Applicant’s corporate predecessor’s) fraud prevention and debt recovery capability.39 The 

Treasurer and Minister for Finance announced that the Applicant would implement a package 

of initiatives to enhance the integrity of social welfare payments, including expanding and 

extending data matching activities with the Australian Taxation Office and improving 

engagement with welfare recipients to ensure that they understood and met their obligations.  

                                                 
31 Exhibit JW-8. 
32 Ibid. 
33 RB, R6, p60. 
34 RB, R2, p16. 
35 RB, R2, p23. 
36 RB, R2, p23. 
37 RB, R2, p24. 
38 RB, R7, p68. 
39 RB, R11, p87. 
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Those decisions were said to extend and expand the 2015-16 MYEFO package of measures 

titled “Enhanced Welfare Payment Integrity.”40 

59. In its 2017-18 Annual Report the Applicant reported in detail on its performance in the delivery 

of the “Strengthening the Integrity of Welfare Payments Budget Measure.”  The Department 

reported that it had administered and reported the Income Data Matching elements of the 

Strengthening the Integrity of the Welfare Payments Budget Measure as a single program with 

other income data matching measures and that the other elements of the Strengthening the 

Integrity of the Welfare Payments Budget Measure were the AUSTRAC element, the Real 

Time Risk Profiling element, the Strengthening Obligations for Students element and the 

Taskforce Integrity element.41 

B6 Retreat from Robodebt with further official disclosures – s. 34(3) and the public interest 

60. The 2017-18 Additional Estimate Statement was provided to the President of the Senate and the 

Speaker of the House by the Hon. Dan Tehan MP Minister for Social Services by virtue of his 

ministerial responsibility for accountability to the Parliament and through it the public.42 Table 

1.2 listed the Department of Social Services 2017-18 Measures Since the Budget and included 

the reversal of various measures previously announced by way of Strengthening the Integrity of 

Welfare Payments and better management of the social welfare system leading to additional 

budget costs by way of administered expenses of $661 million over the forward estimates 

period without any offsetting reductions in departmental expenses.43 

61. In VID1252 of 2019 in the Federal Court of Australia a class of social security beneficiaries 

sued the Commonwealth for restitution, damages, interest and costs by reason of debt 

recoveries affected by the Commonwealth as a result of implementation by the Commonwealth 

of the PAYG income data matching elements of Better Management of Social Welfare System 

Initiative implemented by the Applicant from late April 2015.44 

62. In its Defence to the class action the Commonwealth stated that: 

(a) from about 1 July 2015 through the Applicant, the Commonwealth introduced and 

implemented the PAYG Manual Compliance Intervention Program; 

(b) said that a small pilot program of what became the PAYG Manual Compliance 

Intervention Program was conducted from late April 2015 to 30 June 2015; 

(c) said that from on or around 1 July 2016 to on or around 10 February 2017 the PAYG 

Manual Compliance Intervention Program was replaced by the On-Line Compliance 

Intervention Program; 

(d) that from 11 February 2017 to around 30 September 2018 that was in turn replaced by 

the Employment Income Confirmation Program.45 

63. In its Defence the Commonwealth pleaded the details of the operation of the PAYG Manual 

Compliance Intervention Program, the On-Line Compliance Intervention Program and the 

Employment Income Confirmation Program at paragraph 6.46 

64. On 16 November 2020 the then Minister for Government Services the Hon. Stuart Roberts MP 

issued a press release in which he announced that the Commonwealth had been processing 

refunds to certain Services Australia customers of debts raised by income compliance review 

since July 2015 which the Commonwealth referred to as its Income Compliance Program.  

                                                 
40 Ibid. 
41 RB, R8, p71-72. 
42 RB, R4, p38. 
43 RB, R4, p45. 
44 The Originating Application is at RB, R14, p98 and the Second Further Amended Statement of Claim is at RB, R15, p107. 
45 Defence paragraph 5 (RB, R16, p157 and p158). 
46 RB, R16, p158-161. 
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Minister Roberts said that at 13 November 2020 $705.9 million had been refunded to 405,814 

customers.47 

65. In a Settlement Deed dated 19 November 2020 with the class action claimants (which has been 

published with the approval of the Commonwealth) the Commonwealth recited that: 

(a) on or about 29 May 2020 it announced that from July 2020 it would refund all 

repayments made on debts raised wholly or partially using income averaging of ATO 

data and any interest charges or recovery fees paid on related debts;48 

(b) On 1 July 2020 the Commonwealth had announced publicly that from 13 July 2020 it 

would write to people who were eligible for a refund in respect of a debt raised using 

averaging of ATO income information and would start making refunds in respect of such 

debts on 27 July 2020 and that debts raised using averaging of ATO income information 

in respect of which no amount had been paid to the Commonwealth would be reduced to 

zero.49 

66. The Settlement Deed included a declaration of invalidity of decisions resulting in debts having 

been raised made as a result of the PAYG data matching initiative as implemented as part of the 

Strengthening the Integrity of the Welfare System budget measure.50 

67. In the mid-year Economic and Fiscal Outlook 2020-21 the Treasurer the Hon. Josh Frydenberg 

MP and Minister for Finance Senator the Hon. Simon Birmingham announced a payment 

measure agreed to since the 2020-21 Budget.  In doing so the Treasurer and Minister for 

Finance said:  

“The Government will provide $112 million to settle the Prygodicz v The 

Commonwealth class action, including the provision of interest payments for eligible 

group members who paid debts based wholly or partially on averaged Australian 

Taxation Office (ATO) data under the Income Compliance Program.  Partial funding for 

this measure has already been provided for the Government.  Further information can be 

found in the press release of 16 November 2020 issued by the Minister for Government 

Services.”51  

68. No budget paper has been published showing any claw back of departmental expenses 

approved as part of the Strengthening the Integrity of the Welfare System budget measure. 

B7 The Robodebt class action settlement – the public interest 

69. On 11 June 2021 the Federal Court of Australia approved the settlement of the Robodebt class 

action.52 

70. The Court made the agreed declaration, a copy of which is attached. By that declaration, the 

raising of any debt in reliance on the PAYG income matching element of the Strengthening the 

Integrity of Welfare Payments budget measure (in all its iterations) is declared invalid; and the 

Commonwealth has by the Settlement which has been approved by the Court (and therefore has 

force of law) undertaken on a permanent basis not to raise, demand or recover  any such debt; 53 

and to refund all such debts which had been paid.54 

                                                 
47 Exhibit JW-3 
48 Recital D (RB, R17, p198). 
49 Recital E (RB, R17, p198). 
50 RB, R17, p213. 
51RB, R12, p96. 
52 Prygodicz v Commonwealth (No 2) [2021] FCA 634 (SJ) 
53 SJ [8(a)]. 
54 SJ [89(5)]. 
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71. The Court described the Robodebt system as follows55: 

an automated debt-collection system between July 2015 and November 2019, intended to 

recover social security payments that had been overpaid, colloquially known as the “Robodebt 

system”.  In summary, the system attempted to identify overpayments of social security benefits 

in a period under review (review period) through data matching.  That was automatically 

conducted by: 

(a) utilising PAYG income information of social security 

recipients kept by the Australian Taxation Office (ATO data) and evenly apportioning 

that income over fortnightly increments in the review period (in a process the parties 

called “income averaging”) to determine that person’s notional or assumed fortnightly 

income; and 

(b) comparing the notional or assumed fortnightly income of the 

person with the actual fortnightly income information provided by the person (which 

was the basis upon which the level of social security payments had been assessed and 

paid to the person); 

to determine whether the person had been overpaid social security benefits, and where that had 

occurred, to raise and recover that asserted debt.   

72. There can be no issue that the Robodebt system as so described is the system (or at least the 

PAYG income matching part of that system) which is the subject of the documents in issue in 

this case. 

73. The Court found that inter alia: 

a. “the Commonwealth unlawfully asserted such debts, totalling at least $1.763 billion against 

approximately 433,000 Australians;” 56   

b. the Commonwealth pursued people to repay these wrongly asserted debts, including through 

private debt collection agencies, and recovered approximately $751 million from about 381,000 

of them;57 

c. the proceeding exposed “a shameful chapter in the administration of the Commonwealth social 

security system and a massive failure of public administration;”58 

d. it should have been obvious to the senior public servants charged with overseeing the Robodebt 

system and to the responsible Minister at different points that many social security recipients 

do not earn a stable or constant income, and any employment they obtain may be casual, part-

time, sessional, or intermittent and may not continue throughout the year.  Where a social 

security recipient does not earn a constant fortnightly wage, does not earn income every 

fortnight, or only works for intermittent periods in a year, their notional or assumed fortnightly 

income based on income averaging is unlikely to be the same as their actual fortnightly income.  

It should have been plain that in such circumstances the automated Robodebt system may 

indicate an overpayment of social security benefits when that was not in fact the case;59 

e. the Robodebt system was aimed at identifying and recovering overpayments of social security 

benefits from social security recipients and it was forecast to achieve very substantial recoveries 

of such overpayments for the Commonwealth;60 

                                                 
55 SJ [2]. 
56 SJ [4]. 
57 SJ [4]. 
58 SJ [5]. 
59 SJ [5]. 
60 SJ [38]. 
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f. “it is self-evident that before the Commonwealth raised, demanded and recovered asserted 

social security debts, it ought to have ensured that it had a proper legal basis to do so.  The 

proceeding revealed that the Commonwealth completely failed in fulfilling that obligation;”61 

g. the Commonwealth had withdrawn about $1.763 billion in debts based upon Robodebt, has 

promised to refund $751 million and has already refunded $707.9 million which it had received 

or recovered from social security recipients in relation to such debts;62 

h. the implementation of Robodebt resulted in a “huge waste of public money”;63 

i. there were 680 group members who objected to the settlement. A thing that stood out from the 

objections is the financial hardship, anxiety and distress, including suicidal ideation and in some 

cases suicide, that people say they have suffered through the Robodebt system, and that many 

say they felt shame and hurt at being wrongly branded “welfare cheats, and;”64 

j. it is plain that many group members continue to feel a great deal of anguish, upset and anger at 

the way in which they or their loved ones were treated.65 

C. THE DOCUMENTS IN ISSUE 

C1.  Classifying the documents 

74. While in closing submissions it may be necessary to address the Applicant’s proof in respect of 

individual documents, at this stage it is sufficient to note that there are four distinct categories 

of document over which exemptions are claimed. Efficient conduct of the hearing will be 

facilitated by addressing each category separately: 

(a) first, so-called “draft” new policy proposals being documents 4, 9 and 10; 

(b) second, costing spreadsheets being documents 1, 2 and 3; 

(c) third, “draft” costing requests being documents 5, 6, 7 and 8; and 

(d) fourth, a document setting out certain costing assumptions (document 12). 

C2. The “draft” new policy proposals 

C2(a) The Applicant’s inconsistent case 

75. Much of the case turns on the status of the “New Policy Proposals” as they are put in issue by 

documents 4, 9 and 10. 

76. An immediate issue – which ultimately affects the potential for a fair hearing for the 

Respondent - arises from inconsistencies in the Applicant’s case concerning those documents. 

77. The Applicant’s case as articulated in its Statement of Facts, Issues and Contentions (ASFIC) 

is as follows: 

(a) documents not in issue but entitled by the Applicant NPPs 1, 2 and 3 are documents to 

which s.34(1)(a) of the FOI Act applies because each of them was proposed by a 

Minister to be submitted to the Cabinet and brought into existence for the dominant 

purpose of submission for Cabinet’s consideration (ASFIC [22]); 

(b) document 4 is alleged to be a draft of NPP2; 

(c) document 9 is alleged to be a draft of NPP1; 

                                                 
61 SJ [7]. 
62 SJ [9] and [21]. 
63 SJ [11]. 
64 SJ [23]. 
65 SJ [23]. 
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(d) document 10 is alleged to be a draft of NPP3. 

78. The Applicant disavows a contention that NPP2 or NPP3 were in fact submitted to Cabinet or 

any Committee and rather contends that each was proposed by a Minister to be so submitted 

(ASFIC [22(a)] and [22(c)]). 

79. By reason of redactions from its ASFIC, it is opaque upon what basis the Applicant contends 

that NPP2 or NPP3 was proposed by a Minister to be submitted to the Cabinet. 

80. In its “further submissions” (AFS) the Applicant articulates a completely different case with 

respect to documents 4 and 10 and NPPs 2 and 3.  At AFS [4] the Applicant contends that the 

final NPPs (that is NPP 2 and NPP 3) were submitted to the Cabinet and/or the Expenditure 

Review Committee for consideration.  That submission contradicts the ASFIC.   

81. Further, the repetition of that submission at AFS [7(b)] is said to be sourced in Ms McGregor’s 

evidence at paragraph 49 but paragraphs 49(b) and (c) (putting to one side any question of 

whether they will be admitted) simply do not support the further submission made at AFS [4] 

and [7(b)] that documents 4 and 10 were submitted to the ERC and the Cabinet for 

consideration. 

82. The Applicant’s obfuscation of these questions must be corrected.  It infects the whole of the 

Applicant’s case.  For example, in its further submissions (AFS [12]) the Applicant contends 

that documents 1 to 3 and 5 to 8 contain information about NPPs that were submitted to and 

considered by the ERC and Cabinet.  The submission can only be made good if it be the 

Applicant’s case that NPPs 2 and 3 were submitted to and considered by the ERC and Cabinet.   

83. Further, the bulk of the Applicant’s case on s.34(3) which concerns the existence of the 

deliberation or decision of Cabinet must fall away to the extent that the Applicant’s case does 

not go as far as contending that there was any deliberation or decision of Cabinet. 

84. The Applicant was twice directed to file its ASFIC and to serve it on the Respondent.66  On 12 

May 2020 an order was made pursuant to s. 35 authorising certain redactions. That order was 

made on the basis of the Applicant’s submission that “the non-disclosure of the information 

would not disadvantage the Respondent in a material way.”67 

85. That submission was later falsified by the filing by the Applicant of the AFS with its 

consequent contradictions and obfuscation. 

86. In any event a fair hearing requires service, prior to commencement of the hearing, of an 

unredacted ASFIC which unambiguously identifies the case which the Applicant propounds 

concerning NPP 2 and 3. It might also require a withdrawal of the AFS.  

C2(b) The s.34(1)(d) case 

87. The Applicant firstly contends that each of the “draft” new policy proposals is exempt pursuant 

to s.34(1)(d), because it is said, relevantly, to be a draft of a document that falls within s. 

34(1)(a).  To discharge its onus that any of those documents is exempt pursuant to s.34(1)(d) 

the Applicant must prove that following objective facts: 

a. First that the document (documents 4, 9 or 10) is a draft of a document which has 

been submitted to Cabinet; or of a document which is or was proposed by a Minister 

to be so submitted;68 

                                                 
66 Directions of 7 February 2020 and 17 April 2020. 
67 Letter from Minter Ellison to the District Registrar dated 11 May 2020. 
68 Re Secretary Department of Prime Minister and Cabinet and Sanderson [2015] AATA 361 at [53][54]. 
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b. Second, that when the draft was brought into existence, 69 that was done for the 

purpose of the document being submitted to Cabinet for its consideration;70 and 

c. Third, that purpose was, at that time, the dominant purpose of the acts by which it 

was brought into existence.71 

88. It is immediately to be noticed that the Applicant’s evidence does not, in terms engage directly 

with those relatively simple objective facts. Why that is so is left unexplained by that evidence. 

89. The Respondent does not contest the Applicant’s contention that so-called NPP1, which relates 

to document 9, was submitted to the Expenditure Review Committee for its consideration and 

therefore met s.34(1)(a)(i). 

90. The Applicant will fail to prove that NPP2, which relates to document 4, or NPP3 which relates 

to document 10 was submitted to Cabinet or any of its committees for consideration; or was 

proposed by a Minister (at the time documents 4 and 10 were created) to be so submitted. It 

will thereby fail in its s.34 claims concerning documents 4 and 10. 

91. The Respondent further says that on the whole of the evidence the Tribunal ought not be 

satisfied that at the dates upon which documents 4, 9 and 10 were respectively created that the 

purpose of their creation, much less the dominant purpose, was the submission of any version 

of them to Cabinet. 

92. The consequence will be that the Applicant will fail to discharge its onus that any of documents 

4, 9 and 10 fall within s.34(1)(d). 

C2(c) The s.34(3) case 

93. In order to make good its case under s.34(3) the Applicant must prove the two limbs of s. 34(3). 

94. The first is that the disclosure of the content of documents 4, 9 and 10 would reveal a Cabinet 

deliberation. The Applicant does not contend that the documents would reveal a Cabinet 

decision.72 

95. Unless the Applicant proves that NPP2 or NPP3 was submitted to Cabinet or one of its 

committees for consideration, it will fail to prove that there was any deliberation or decision of 

the Cabinet in relation to documents 4 and 10 and will thereby fail to make good its claim under 

s.34(3). 

96. There is no evidence to suggest that any of the documents in issue were themselves a Cabinet 

submission.  At most NPP1, NPP2 and NPP3 were documents that either were, or were 

contemplated to be, attachments to a Cabinet submission.  The disclosure of such a document 

does not and cannot reveal a Cabinet deliberation or decision. 

97. As a result, unless the Applicant makes good its proof that at the dates they were created 

documents 4, 9 and 10 satisfied the requirements of s.34(1)(a)(ii) - that it was brought into 

existence for the dominant purpose of submission for consideration by the Cabinet - it must fail 

to show that its disclosure would reveal a Cabinet deliberation or decision.  The disclosure of 

any such document can reveal no more than that an official or officials thought at the time of 

the document’s creation, that there was the prospect of a Minister being persuaded or in any 

event deciding, to submit the document to Cabinet.  Disclosure of such a document does not 

disclose a Cabinet deliberation or decision. 

                                                 
69 So much is accepted by the Applicant at ASFIC [23]. See also Flick J in Fisse v Secretary Department of Treasury (2008) 

172 FCR 513 at 543 [110] and [112] noting that since that decision s.34 has been amended to make express the requirement 

that under s.34(1)(a) that both limbs be satisfied and that in applying the test of purpose: (a) the relevant purpose must be a 

dominant purpose; and (b) that test is applied at the moment the document is brought into existence. 
70 Re Secretary Department of Prime Minister and Cabinet and Sanderson [2015] AATA 361 at [54][55]. 
71 Re Secretary Department of Prime Minister and Cabinet and Sanderson [2015] AATA 361 at [62]. 
72 ASFIC [26]. 
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98. Further, a case of “indirect disclosure” of Cabinet deliberations of the kind the Applicant seeks 

to make is invariably fact specific and generally involves delving into the detail of a 

document’s contents and the circumstances of its consideration.73 It cannot be established from 

the rather twee, high level approach of Ms McGregor.  

99. The second limb of s.34(3), which the Applicant must make good, is that the existence of the 

deliberation or decision upon which it relies for the first limb has not been “officially 

disclosed”. 

100. The central error in the Applicant’s case on this second limb of s.34(3) is seen at ASFIC [32].  

The ordinary English words “officially disclosed” in the hands of the Applicant are subjected to 

major surgery so that the Applicant contends that the Parliament is to be understood when it 

used the word “disclosed” to mean “published or announced.” That approach to statutory 

construction is heterodox and flies in the face of the Parliaments differing uses of “disclose” 

and “published” in ss. 34(3) and (5) respectively. 

101. To “disclose” has a plain English meaning: to make known, reveal, remove the cover from, 

expose to view.74   

102. Document 9 concerned the “Strengthening the Integrity of Welfare Payments” budget measure 

in the 2015-16 budget.75  That budget measure, as a budget measure and decision of 

government has been comprehensively “disclosed” by the DSS and DHS Portfolio Budget 

Statements for the 2015-16 budget, the Applicant’s detailed discussion of the measure in its 

2015-16 Annual Report, 2016-17 Annual Report and 2017-18 Annual Report and by the 

Commonwealth in its Defence to the class action.   

103. Documents 4 and 10 relate to measures that were extensions on the “Strengthening the Integrity 

of Welfare Payments” budget measure and relate to the 2015-16 Mid-Year Economic and 

Fiscal Outlook (MYEFO).  The extension of the “Strengthening the Integrity of Welfare 

Payments” budget measure in the 2015-16 MYEFO was officially disclosed in the Social 

Services Portfolio Additional Estimate Statement for 2015-16 and in the Applicant’s Annual 

Reports for 2016-17 and 2017-18 and in the 2016-17 MYEFO reference to extension and 

expansion of the 2015-16 MYEFO package of measures titled “Enhanced Welfare Payment 

Integrity.” 

104. Ms McGregor at [40] and [50] fails to engage with the scope of official disclosure of the 

Strengthening the Integrity of Welfare Payments budget measure, including its PAYG income 

matching element. Those disclosure having been officially made there can be no question that 

the existence of Cabinet’s deliberations concerning the Strengthening the Integrity of Welfare 

Payments budget measure, including its PAYG income matching element has been disclosed. 

105. Ms McGregor’s approach is infected with a conceptual or constructional error: it necessarily 

involves reasoning that by a comparison of the content of a NPP and a budget announcement it 

may be possible to discern a difference between a Minister’s proposal and a government 

decision. From that form of reasoning, it is said that disclosure of the NPP would disclose the 

Cabinet’s deliberation when it has not been disclosed by the budget announcement. The error in 

that approach is that the second limb of s. 34(3) is concerned only with the “existence” of the 

deliberation and not with its content. If the budget announcement discloses that the Cabinet 

deliberated upon the subject matter of the announcement, it discloses the existence of the 

deliberation. 

106. Further, Ms McGregor fails to consider the effect of s. 22 of the FOI Act. The terms of the 

Respondent’s FOI Request show that the documents which are responsive to it are documents 

dealing with the PAYG data matching element of the Strengthening the Integrity of Welfare 

Payments proposed budget measure. That element of that measure has been the subject of the 

                                                 
73 See for example Commonwealth v Construction Forestry Mining and Energy Union (2000) 98 FCR 31 
74 The Australian Concise Oxford English Dictionary 4th Edition (OUP 2004). 
75 Britton [9(a)]. 
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extensive official disclosures to which we refer above. If there is some unrelated cabinet 

deliberation to be indirectly disclosed by disclosure of any of the documents the answer is that 

s. 22 may have work to do, not that the documents are therefore exempt.  

C2(d) The conditional exemption case 

107. The Respondent accepts that each of documents 4, 9 and 10 is conditionally exempt as a 

deliberative process document within the meaning of s.47C. 

108. The question is then whether the Applicant has shown that access to the documents would on 

balance be contrary to the public interest.  

109. In applying that balancing test the starting point is the factors favouring access to the 

documents specified in s.11B(3).  The Respondent relies upon the class action settlement 

approval judgment, his own statement and that of Lyndsey Jackson to show: 

(a) each of the matters listed at paragraph 73 above; 

(b) those matters, collectively, cry out for public accountability for the design and 

implementation of Robodebt – it is difficult to conceive of a stronger case for the most 

robust accountability; 

(c) accountability however is a complex and nuanced question when the subject matter is (as it 

is in this case) the failure of large-scale ICT projects which are subject to legal and political 

governance overlays;76 

(d) the Applicant, or in any event its Customer Compliance Branch, understood before 

implementation of the PAYG data matching component of Robodebt that it would affect a 

very large number of people (more than 900,000) and that the majority of those would be 

affected by an ICT process without human intervention which would be dependant on the 

algorithm/s the subject of the Respondent’s request;77 

(e) the public understanding of the causes of the failure of the PAYG data matching 

component of Robodebt will be significantly enhanced by the disclosure of the documents 

in issue; 

(f) the disclosure of the documents in issue to the Respondent will contribute to public 

understanding of the causes of that failure,78 because of: 

(i) the Respondent’s special expertise in being able to understand and interpret for 

interested members of the public the technical aspects of the algorithms which will 

be disclosed by documents 4, 9 and 10, which set out the business case for the 

PAYG data matching component of Robodebt;79  

(ii) the Respondent’s established systems and networks for publishing widely both the 

documents which he obtains under FOI dealing with Robodebt and his expert 

analysis of those documents;80 

(iii) the fact that one contributor to the failures in design of Robodebt appears to have 

arisen from the Applicant’s myopic focus upon its corporate interests in preference 

to the interests of social security recipients and of the Commonwealth as a whole; 

and the contents of the documents are likely to shed light on the Applicant’s 

competence, culture and attitude;81 

                                                 
76 Statement of Justin Warren (Warren) [24]. 
77 Warren [21]. 
78 Warren [22]. 
79 Warren [3] – [7],[54] – [55]. 
80 Warren [8] – [15], [26] – [30], [45] – [47], [53]. 
81 Warren [39] – [44], [56]. 
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(iv) the Respondent having built up a wealth of experience in dealing with the 

Applicant on questions of detail concerning the design of Robodebt82 such that any 

analysis undertaken by him is likely to be well informed, and; 

(v) the Respondent’s strong, established institutional relationships through Electronic 

Frontiers Australia and strong personal commitment to facilitating public 

accountability;83 

(g) disclosure of the documents will result in direct publication, including on Ms Jackson’s 

website and Facebook page to a large number of electors who were directly and adversely 

affected by the failure of the PAYG data matching component of Robodebt, including to 

those that the Court found felt shame and hurt at being wrongly branded “welfare cheats”; 

and those who continue to feel a great deal of anguish, upset and anger at the way in which 

they or their loved ones were treated.  Whatever each of those involved in the proceeding 

would make of it, those electors have an entitlement conferred by the FOI Act to access 

information which will assist them, including in making electoral judgements. The 

documents are likely to contain material that will be useful in the formation of those 

judgements.84 

110. The consequence is that the Tribunal will comfortably conclude that the disclosure of each of 

documents 4, 9 and 10 will promote the following objects of the FOI Act within the meaning of 

s.11B(3)(a), disclosure will: 

(i) give to the Australian community access to information held by the government of 

the Commonwealth within the meaning of s.3(1); 

(ii) increase public participation in government processes with a view to better 

promoting better informed decision making within the meaning of s.3(2)(a), by 

enabling broad public discussion of the detailed causes of the failure of the PAYG 

data matching component of Robodebt; and; 

(iii) increase scrutiny, discussion, comment and review of the government’s activities – 

specifically, the government’s conduct from 2015-16 to 2019-20 of the Robodebt 

system within the meaning of s.3(2)(b). 

111. It follows that disclosure of the documents will directly inform a substantive and broad debate 

on a matter of high public importance within the meaning of s.11B(3)(b).  

112. It will also promote effective oversight of public expenditure within the meaning of s.11B(3)(c) 

by focusing public attention upon the abject failure of the Applicant to deliver the very 

substantial savings in public expenditure which were forecast and budgeted for when Robodebt 

was announced leading to the “huge waste of public money” found by the Court in the 

Robodebt class action settlement approval judgment.   

113. In summary form, findings to that effect were made by the Tribunal in an earlier application by 

the Respondent.85 

114. Against those matters must be balanced any harm done by the disclosure of documents 4, 9 and 

10 to the confidentiality of Cabinet deliberations.  In assessing that matter questions of 

judgement and degree arise. 

115. None of the documents is itself a Cabinet submission. 

116. None of the documents is itself a draft of a Cabinet submission. 

                                                 
82 Warren [16] – [36], [45] – [47]. 
83 Warren [49] – [54]. 
84 Warren [57]. 
85 Warren v Chief Executive Officer, Services Australia [2020] AATA 4557 at [132] 
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117. The Tribunal will not, on the evidence available to it, be satisfied that disclosure of any of the 

documents 4, 9 or 10 would result in disclosure either of any deliberation or decision of the 

Cabinet or of any position taken by a Minister in the Cabinet which was not agreed to by the 

Cabinet.   

118. The Tribunal will be satisfied as a result of the reversal of all Robodebt debts and the settlement 

of the Robodebt class action (including by the making of the declaration of invalidity) that none 

of Cabinet’s deliberations on the documents in issue concern a matter of current concern or 

controversy.  

119. As a result, the Tribunal will examine the documents. If, itself having examined the documents, 

the Tribunal is left unable to conclude, by looking only at the documents themselves, that 

disclosure of them would disclose Cabinet deliberation the Tribunal will not be satisfied that, 

on balance, access to the documents would be contrary to the public interest.  In that case, if 

there be any damage to the confidentiality of cabinet by access being given to the document86 it 

is peripheral and indirect and touching only matters of history. In assessing where the balance 

of the public interest lies that detriment is to be given lesser weight than say, the Cabinet note 

takers’ notes of discussions relevant to then subsisting litigation considered in The 

Commonwealth v Northern Land Council. 

120. Further, to the extent that any disclosure of a cabinet deliberation arises by a combination of the 

documents in question and the evidence adduced by the Applicant in these proceedings the 

Tribunal cannot be satisfied that access to the documents will thereby be contrary to the public 

interest.  That is because the adverse effect thereby caused does not flow from access being 

given to the document but rather from the application made to this Tribunal and the evidence 

adduced by the Applicant in the Tribunal.  In other words, it cannot be the case that the 

Applicant can in effect make otherwise non-exempt documents exempt through its conduct of 

proceedings brought by it to resist disclosure.  

C3. The Costing Documents 

C3(a) The evidence at its highest 

121. Documents 1, 2 and 3 are costing spreadsheets.  The Applicant’s evidence relevant to them is 

limited as follows: 

(a) it is not usual for detailed costings relating to NPPs to be provided to Cabinet or ERC, 

however costings feed into the development of options that are put to Ministers and 

Cabinet members;87 

(b) document 1 contains information (including costings) relating to NPP1.  Disclosure of 

document 1 would reveal matters contained in NPP1;88 

(c) document 1 is a costing document that relates to document 9 and contains information 

about the NPP as well as detailed costings that informed the development of and support 

of the proposal;89 

(d) document 2 relates to NPP2 and its disclosure would reveal matters contained in NPP2;90 

(e) document 2 is a costing document which relates to the NPP addressed in document 4.  Both 

documents contain information about the NPP;91 

                                                 
86 As required by s. 11A(5) 
87 McGregor 34(e). 
88 McGregor 51(a). 
89 Britton [13]. 
90 McGregor 51(b). 
91 Britton [17]. 
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(f) document 3 contains information (including costings) relating to NPP3 the disclosure of 

which would reveal matters contained in NPP3;92 

(g) document 3 is a costing document which relates to the NPP addressed in document 10.93 

122. Each of documents 1, 2 and 3 is claimed to be exempt under s.34(3) and 47C. 

C3(b) The s. 34(3) case 

123. None of the Applicant’s evidence comes close to establishing that disclosure of any of those 

documents would reveal a Cabinet deliberation.  The Applicant does not contend the documents 

would reveal a Cabinet decision.94 

124. To the contrary Mr McGregor’s confirmation that it is not usual that such documents would be 

provided to the Cabinet or the Expenditure Review Committee but rather feed into the 

development of options that are put to Ministers and Cabinet demonstrates that their 

disclosure could not conceivably reveal a Cabinet deliberation.  At most they reveal the 

thinking of officials as they develop options to be put, perhaps, to Ministers. 

125. The Applicant’s evidence, taken together with the terms of the FOI request, and the conclusion 

that these documents are within those terms, shows that disclosure of the documents would 

disclose the detailed costing of the PAYG data matching component of Robodebt which fed 

into the development of options which in turn may or may not have been submitted to the 

Cabinet. 

126. Further, to the extent that the Applicant has failed to make good the second limb of its claim 

under s. 34(3) in respect of documents 4, 9 and 10 the same conclusion must follow with 

respect to the costing spreadsheets. 

C3(c) The conditional exemption case 

127. The Respondent accepts that each of the costing spreadsheets is a deliberative process 

document within the meaning of s.47C.  The consequence is that the balancing of the public 

interest assessment must be conducted. 

128. Any impact on the confidentiality of Cabinet processes of the disclosure of the costing 

spreadsheets is even more peripheral and indirect than any disclosure of documents 4, 9 and 10 

and the conclusion must follow that the Tribunal will not be satisfied that their disclosure 

would be contrary to the public interest. 

C4. The Draft Costing Requests 

C4(a) The evidence at its highest 

129. Documents 5, 6, 7 and 8 are described by the Applicant in its schedule as costing requests. 

130. The Applicant’s evidence in respect of them is limited as follows: 

(a) document 5 contains information relating to NPP4 (an NPP that is separate to NPP1, NPP2 

and NPP3) and [a matter presently redacted].  Disclosure of document 5 would reveal 

matters contained in NPP4;95 

(b) document 5 is an internal draft costing request seeking formal costing from the DHS 

costing team in relation to a new NPP to which document 5 relates and which addresses the 

NPP in document 9;96 

                                                 
92 McGregor 51(c). 
93 Britton [22]. 
94 ASFIC [26] 
95 McGregor 51(d). 
96 Britton [25] and [26]. 
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(c) the date of creation of document 5 was 29 August 2016 well after the dates of creation of 

documents 4, 9 and 10;97 

(d) document 6 contains information including costings relating to NPP5 and its disclosure 

would reveal matters contained in NPP5;98 

(e) document 6 is a draft internal costing request seeking formal costing from the DHS costing 

team in relation to NPPs that are extensions of earlier welfare payment compliance 

measures and contains information about the new NPP to which document 6 relates, the 

NPP addressed in document 9 and the NPP addressed in document 10;99 

(f)  document 6was created on 21 September 2016 again well after the date of creation of 

documents 4, 9 and 10;100 

(g) document 7 contains information relating to NPP3 and NPP6 and its disclosure would 

reveal matters contained in NPP3 and NPP6;101 

(h) document 7 contains information about the new NPP to which document 7 relates, the NPP 

addressed in document 9 and the NPP addressed in document 10. 

131. There is no evidence that NPP3,102 NPP4, NPP5 or NPP6 to which Ms Gregor refers were ever 

the subject of a Cabinet deliberation or decision. 

C4(b) The s. 34(3) case 

132. None of the Applicant’s evidence comes close to establishing that disclosure of any of those 

documents would reveal a Cabinet deliberation.  The Applicant does not contend the documents 

would reveal a cabinet decision.103 

133. Each document is a draft internal document of the Applicant.  That it contains information 

contained in documents which might or might not have been submitted to the Cabinet does not 

come close to revealing a Cabinet deliberation.   

134. The Applicant’s failure to prove the existence of any deliberation or decision with respect to 

NPP3, NPP4, NPP5 and NPP6 also prevents a finding that the first limb of s.34(3) has been 

established. 

135. So much must follow from consideration of the second limb of s.34(3).  It is impossible for the 

Tribunal to conclude that the existence of any deliberation or decision of the Cabinet has not 

been officially disclosed when the Applicant makes the forensic decision not to disclose to the 

Tribunal that any such deliberation or decision ever existed. 

C4(c) The conditional exemption case 

136. The evidence concerning the draft costing requests is insufficient to establish that they contain 

any matter in the nature of, or relating to, opinion, advice or recommendation forming part of 

the deliberative process of government. They are requests for opinion and advice but that is not 

enough. The Applicant fails at the hurdle of showing that the costing requests are documents 

within the meaning of s. 47C(1). 

137. If any question under s. 11A is reached, the balance of the public interest is clearly not shown 

to be against release: the requests are numerous steps removed from anything which ever gets 

anywhere near the Cabinet and their disclosure cannot rationally be found to reveal any Cabinet 

deliberation. 

                                                 
97 Applicant’s Schedule 
98 McGregor 51(e). 
99 Britton [25] and [27]. 
100 Applicant’s Schedule. 
101 McGregor 51(f). 
102 As to which see McGregor 49(c). 
103 ASFIC [26]. 
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C5. The Costing Assumptions Document 

138. The Applicant’s evidence on document 12 is that it contains information including costings 

relating to NPP3 the disclosure of which would reveal matters contained in NPP3104 and that it 

relates to the second iteration of welfare payment compliance measures105 and is an internal 

working document that sets out assumptions on which the costings in document 3 are based.106 

139. None of that comes close to establishing either limb of s.34(3). 

140. In assessment of the balance of public interest on the conditional exemption claim the Tribunal 

is bound to conclude, on that state of the evidence, either that there could be no impact on 

Cabinet confidentiality or any impact would be of the most indirect and peripheral kind: the 

document in question being a document which informed a costing document, which in turn 

informed the development of a draft new policy proposal, which in turn may or may not have 

been submitted to the Cabinet or the ERC. Any such effect is to be accorded insignificant 

weight when balanced against the public interest in disclosure. 

 

 

 

Tom Brennan SC 

13 Wentworth Chambers 

Counsel for the Respondent 

Henry Cooper 

New Chambers 

 

 

                                                 
104 McGregor 51(c). 
105 Britton [20]. 
106 Britton [24]. 


