
	  

  

 
May 2, 2016 
 
Mr. David Fredrickson, Chairman 
Minnesota Environmental Quality Board 
520 Lafayette Rd 
St. Paul, Minnesota 55155 
 
Re:  Comments in support of request for EQB to change the RGU for Sandpiper/Line 3 pipeline project 
Environment Impact Statement, from PUC/DOC to PCA and/or DNR  
 
 
Dear Chairman Fredrickson, 
 
Honor the Earth supports the citizen request to change the Responsible Government Unit for the 
Sandpiper/Line 3 pipeline project Environment Impact Statement, from the Public Utilities Commission 
and Department of Commerce, to the Pollution Control Agency and Department of Natural Resources.  
We understand that Minnesota Rules 4410.0500, Subpart 6 grants the EQB the authority to designate “a 
different RGU for the project if the EQB determines the designee has greater expertise in analyzing the 
potential impacts of the project.”  We feel that the relative difference in expertise is clear and that the EQB 
has a responsibility to implement this change in RGU in order to uphold its environmental stewardship 
responsibilities to the people of Minnesota.   

Honor the Earth has been part of the regulatory process for these proposed pipeline projects since the 
beginning, over two years ago, and we have found it profoundly dysfunctional from the start.   We have no 
confidence in the current proceedings, as implemented by PUC and DOC.    

It is impractical to include here the entire list of procedural errors and other ways that the PUC and DOC 
have discouraged and blocked public participation, silenced the voices of Native people, disrespected tribal 
governments, ignored feedback, contradicted themselves, broken promises, and otherwise pushed a process 
that avoids due diligence and an honest analysis of environmental, economic, and social impacts.   Instead, 
we will provide a highlight reel that demonstrates the pattern. 

Included as addenda to this letter is a set of Exhibits that document some of the problems we reference 
here.  We have also sent a version of these comments and documentation to the EPA Region 5 (see Exhibit 
A), to inform them that the expectations for tribal consultation they outlined in their February 25th letter 
to the PUC and DOC (see Exhibit B) are indeed not being met, and to ask them to consider moving 
forward with a joint state-federal EIS unless major structural changes are made to improve this state process, 
such as a change in RGU. 

That EPA letter to the MN and WI agencies was perhaps the most egregious example of DOC disregard of 
Tribal rights and environmental justice concerns.  The letter, dated February 25, enumerated the EPA’s 
expectations for tribal consultation by MN agencies and even included the contact information in the “cc” 
section, a clear message to the DOC and PUC that they need to pick up the phone because they haven’t 
yet.   That letter was stamped as received by the DOC on March 1, 2016, but was not posted to the docket 
until March 28, nearly 4 weeks later.  It appears that the DOC intentionally withheld the letter from the 



	  

public, from the tribes, from the intervenors, and perhaps from the PUC itself until, conveniently, a few 
days after the PUC hearing on March 24, 2016, at which the first order of business was to deny the motion 
by the White Earth Band to be designated a cooperating agency in the EIS.   To add insult to injury, to our 
recollection this was the first time in the process that the PUC dismissed a motion without any discussion 
and without even giving the author a chance to speak – in this case, Joe Plummer, legal counsel for the 
White Earth Nation.    

In fact, the PUC and DOC have been consistently hostile to the concept of tribal consultation, and have 
ignored and denied repeated requests, not only by the White Earth and Mille Lacs Bands (the legal 
intervening parties) but also by the Leech Lake and Fond du Lac Bands, and the National Congress of 
American Indians, the nation’s largest association of tribal governments.   Over and over again, the PUC 
and DOC tell us that their definition of tribal consultation is allowing tribal members and even tribal 
officials to drive to their public hearings in the middle of nowhere in the depths of winter, wait their turn, 
and provide a 3-minute comment that is promptly ignored.   That is not tribal consultation.    

Last summer, the PUC rescheduled its meeting to determine the Sandpiper CN, to a date 2 weeks earlier 
than the notice given to the tribes.  So the White Earth and Mille Lacs Bands held their own tribal hearings 
and wrote letters to the PUC asking them to postpone their decision until the testimony collected at those 
hearings could be included in the record (see Exhibit C).   The PUC ignored those requests and approved 
the CN on the very same day as the second tribal hearing.    

The PUC and DOC have also consistently resisted their duty to conduct thorough environmental review 
for these proposed pipelines.  They have ignored comments by the PCA and DNR about the extreme 
environmental risks associated with the proposed route and the need to consider alternative routes.  They 
approved a laughably inadequate Environmental Assessment as an acceptable substitute for an EIS, which 
was later deemed a violation of the MEPA by the MN Court of Appeals.   Enbridge and the State of 
Minnesota unsuccessfully petitioned that decision to the MN Supreme Court, and were dragged to the 
current EIS process kicking and screaming.    

The PUC and DOC failed to understand or act on MPCA warnings in a May 2, 2015 letter to Scott Ek of 
DOC regarding Line 3 Replacement (see Exhibit D).   The MPCA wrote:   

“Enbridge's preferred route is proposed to co-locate the Line 3 Replacement on the same route as 
its proposed Sandpiper pipeline project. Although the MPCA's environmental concerns with the 
Sandpiper project are known, it must be noted here that the discussion of alternatives in the Line 3 
Replacement applications does not address those concerns or consider any system or route 
alternatives that were brought forward in the Sandpiper proceedings. Nor do the applications 
appear to provide adequate basis for selection of a southern route alternative over a northern route 
alternative, such as rebuilding of the Line 3 Replacement in its current location…It does not appear 
that Enbridge evaluated any system alternatives or route alternatives that have been included in the 
Sandpiper docket. Sandpiper System Alternative 3 and System Alternative 3 Modified (a route 
alternative included by the Commission in the sandpiper route preceding) are given minimal to no 
consideration. Despite Enbridge’s awareness of the significant environmental concerns expressed by 
state agencies and interested parties in the Sandpiper proceedings, and the alternatives offered in 
those dockets, the Line 3 Replacement applications do not address these alternatives. The 
applications discuss three options, the preferred route and two alternatives involving replacement 
along or parallel to the existing Line 3, i.e., rebuilding Line 3 in place. However, the applications 
do not adequately discuss the alternatives for rebuilding Line 3 in place or the resulting impact to 
environmental values of all three options. The applications also do not provide sufficient 
information for comparison and inform consideration of the options.” 



	  

The DOC also ignored important information about groundwater and surface water interactions, which 
were submitted to the docket by USGS about the Hydrological and Biogeochemical Research in the 
Shingobee River Headwaters area, North-Central Minnesota. (See Exhibit E).  
 
The DOC does not have the expertise necessary to produce an EIS with the breadth, depth, or quality 
required for these projects.  The DOC does not regulate pipelines or crude oil, and their job is to promote 
the flow of capital, not steward our natural resources or protect public health.  This is a conflict of interest.  
Environmental studies should be overseen by the agencies in charge of environmental protection.  
 
The DOC also does not have the structure or the capacity to uphold the state’s responsibility to enter into 
formal government-to-government relationships with the tribes or to navigate the protection of 
constitutionally protected treaty resources and the complicated legal issues governing usufructuary property 
rights in ceded territory.  DNR and PCA are far better positioned to work with the tribes.  Both agencies 
are subject to Governor Dayton’s Executive Order 13-10, which outlines the requirements of tribal 
consultation, an order to which the PUC claims exemption.   DNR already has an existing natural resources 
co-management relationship with the 1837 and 1854 Chippewa ceded territories, and seems to understand 
the valuable resources at stake with the recognition of the same co-management rights in the 1855 territory, 
as demonstrated in a letter to the PUC dated February 5, 2016 and posted on the Line 3 docket (see 
Exhibit F).  

The DNR and PCA have much greater expertise in analyzing the potential impacts of the project. The 
DOC does not have the intimate knowledge base of all of the disciplines along the entire corridor like 
DNR and PCA, with field offices throughout MN and relationships in place with the reservations.  The 
DNR has field hydrologists, hydro-geologists, biologists, fisheries and wildlife managers, and ecologists who 
know the issues and resources intimately.  DOC is a metro agency focused on accomplishing Enbridge’s 
pipeline goals under MN law.  
 
The DOC Draft Scope and Schedule for EIS Scoping Meetings issued April 11, 2016, has 13 meetings 
scheduled along the Enbridge preferred new route from Clearbrook to Park Rapids to Superior, Wisconsin, 
with zero meetings about rebuilding Line 3 pipeline in place or abandonment along the 150+ mile US 
Highway 2 corridor (See Exhibit E).  In fact, the word abandonment does not appear in the DOC Notice.   
Enbridge wants to create more environmental messes in Minnesota without cleaning up the old ones, and 
DOC is helping them.  Both the MPCA and DNR have common environmental protection obligations and 
spill response and clean-up.  The DOC does not, and frankly will not be involved at all after the permit is 
issued.   
 
The problems with the current EIS scoping process are many.   The DOC has once again rushed a hearing 
schedule across northern Minnesota to precede the Governor’s Fishing Opener, the customary start of 
people returning to affected lakes region, in order to thwart public participation from those with the most 
resources and access to the process.  Also, the entire draft scoping document for the EIS is premised on a 
“project purpose” defined as transporting oil from the Bakken region of ND to Superior, WI.   That is not 
the purpose of the project from the point of view of Minnesota residents who stand to have their land 
condemned thru eminent domain.  That is a private purpose according to Enbridge’s desires and bottom 
line.  Defining the project purpose in this way precludes many alternative routes that would get product 
from the Bakken to Midwest refineries with far less social, environmental, and economic risk.   The 
document also defines the scope of the EIS to ignore all impacts outside the state boundaries and preclude 
any interstate coordination.  We feel that these high-level errors in project definition and impact scope are 
significant enough to invalidate this entire scoping process.  
 



	  

To our knowledge, DOC has never done an EIS per the MN Environmental Policy Act let alone an EIS of 
these magnitudes.   Also, to our knowledge, this is the first time a Minnesota agency has conducted an EIS 
on a pipeline without federal support. It is a difficult task even for an experienced agency.  For an agency 
like the DOC that lacks the relevant experience, expertise, and capacity, we have every reason to anticipate 
their reliance on the applicant to guide the study, to the detriment of the EIS.    
 
Please relieve the PUC and DOC of their status as the RGU for the EIS on Sandpiper/Line 3 and 
designate PCA and/or DNR as the new RGU.  We feel the EQB has a responsibility to make this change in 
order to make possible the high-quality study that the people of Minnesota deserve when facing a proposal 
with such enormous implications for water quality, human rights, and global climate stability.     

 
Miigwech,  

 
Winona LaDuke 
Executive Director, Honor the Earth 
 
 
  



 

Letter to Secretary Jewell of DOI & AS-IA Washburn (BIA) 

RE:  EPA Trust and Treaty responsibilities and 

Enbridge Sandpiper Pipeline, page 1. 

 

 

April 18, 2016 

 

Ken Westlake EPA Region 5 

Office of Enforcement and Compliance 

77 W. Jackson Blvd. 

Chicago, IL 60604–3590 

  

Re: Environmental impact reviews of Enbridge’s  

Proposed Line 3 Replacement Pipeline and  

Proposed Sandpiper Pipeline 

 

Dear Mr. Westlake, 

 

First let me say Miigwech (thank you) for Director Alan Walt's letter of assurance 

dated February 25, 2016, and we look forward to working with you and Region 5 

on the environmental impact statement (EIS) processes. Honor the Earth is a 

native lead, environmental organization based on White Earth reservation in 

northern Minnesota, relying on harvesting traditional foods like wild rice from our 

pristine, freshwater environment along the proposed routes for both pipelines. 

 

We have been working with several tribal governments and environmental 

organizations in the struggle for environmental justice and protection of tribal 

interests, including treaty protected resources and usufructuary rights in the ceded 

territories at the Minnesota Public Utilities Commission (PUC) for the past two 

years.  I have also been working with Danny Gogal of EPA Environmental Justice 

on assessing specific environmental concerns along Enbridge's proposed pipeline 

corridor.  We believe it is very important for U.S. Fish and Wildlife (US/FWS), US 

Army Corps of Engineers (USACE) and the EPA to be assuring performance of 

trust responsibilities as described in the February 25 EPA letter and the EIS 

expectations outlined for Minnesota. 

 

The real model for environmental protection of Chippewa usufructuary property 



 

 

Honor the Earth letter to Ken Westlake 

EPA Region 5, Office of Enforcement and Compliance Assurance 

Re: Environmental reviews of Line 3R and Sandpiper pipelines 

April 18, 2016, page 2. 

 

has already been developed by the Corps of Engineers with their 1997 Issue Paper 

with regard to Crandon mine and Mole Lake.  (See Exhibit A).  As the Issue Paper 

is now 20 years old and preceded the 1999 Minnesota v Mille Lacs Supreme Court 

decision, it is essential to update and upgrade the Issue Paper with regard to the 

present, proposed pipelines crossing the headwaters of 3 of 4 of the major 

watersheds of North America.  

 

It is also essential that the Chippewa bands participate in the development of the 

2016 revisions to the Issue Paper on trust responsibility and protection of natural 

resources.  Honor the Earth has previously argued for inclusion of the Issue Paper 

in the DOC environmental analysis, which to date, has been rejected by the DOC 

and ALJ and ultimately by the PUC in granting the certificate of need for the 

sandpiper pipeline. 

 

The Environmental Quality Board (EQB) for the state of Minnesota is presently 

considering changes in the Responsible Governmental Unit (RGU) from DOC to 

the Minnesota Pollution Control Agency (MPCA) or Department of Natural 

Resources (DNR). (See EQB correspondence Exhibits B, C, D and E).  Honor the 

Earth supports the change of RGU for a variety of reasons as follows: 

 

1. The Department of Commerce (DOC) does not regulate pipelines or crude 

oil and DOC lacks the requisite agency skills, knowledge and abilities to be RGU 

and to meet EPA's understanding and expectations for an EIS to consider impacts 

to a wide range of natural resources and our traditional, cultural environment.  

DOC thinks tribal consultation is being permitted to participate in the PUC 

process, which is really only comment and suggestion, not consultation. 

 

2. Because the DOC does not know what it does not know, the environmental 

assessment which the PUC relied upon, had to be appealed and was subsequently 

reversed by the Minnesota Court of Appeals, which reversed the PUC granted 

certificate of need (CN) and required an EIS prior to the granting the CN. The 

Minnesota Supreme Court denied appeal requests by the PUC and Enbridge. 

 

Looking back to the May 2, 2015 letter to Scott Ek of DOC regarding Line 3 

Replacement, the MPCA wrote that it understood that 

 

Enbridge's preferred route is proposed to co-locate the Line 3 



 

 

Honor the Earth letter to Ken Westlake 

EPA Region 5, Office of Enforcement and Compliance Assurance 

Re: Environmental reviews of Line 3R and Sandpiper pipelines 

April 18, 2016, page 3. 

 

Replacement on the same route as its proposed Sandpiper pipeline 

project.  Although the MPCA's environmental concerns with the 

Sandpiper project are known, it must be noted here that the discussion 

of alternatives in the Line 3 Replacement applications does not 

address those concerns or consider any system or route alternatives 

that were brought forward in the Sandpiper proceedings.  Nor do the 

applications appear to provide adequate basis for selection of a 

southern route alternative over a northern route alternative, such as 

rebuilding of the Line 3 Replacement in its current location. (See 

Exhibit F, also part of the EQB packet 4-20-2016 pp 139 et seq (of 

384 pages) available on line at 

https://www.eqb.state.mn.us/sites/default/files/documents/EQB%20B

oard%20Packet%204-20-16.pdf). 

 

The MPCA letter continued by warning DOC that 

 

It does not appear that Enbridge evaluated any system alternatives or 

route alternatives that have been included in the Sandpiper docket. 

Sandpiper System Alternative 3 and System Alternative 3 Modified (a 

route alternative included by the Commission in the sandpiper route 

preceding) are given minimal to no consideration. Despite Enbridge’s 

awareness of the significant environmental concerns expressed by 

state agencies and interested parties in the Sandpiper proceedings, and 

the alternatives offered in those dockets, the Line 3 Replacement 

applications do not address these alternatives. 

 

The applications discuss three options, the preferred route and two 

alternatives involving replacement along or parallel to the existing 

Line 3, i.e., rebuilding Line 3 in place.  However, the applications do 

not adequately discuss the alternatives for rebuilding Line 3 in place 

or the resulting impact to environmental values of all three options. 

The applications also do not provide sufficient information for 

comparison and inform consideration of the options. (Id.) 

 

The PUC, which relies upon the DOC to understand and perform the necessary and 

required agency procedural and environmental undertakings, failed to understand 

the MPCA warnings.  

https://www.eqb.state.mn.us/sites/default/files/documents/EQB%20Board%20Packet%204-20-16.pdf
https://www.eqb.state.mn.us/sites/default/files/documents/EQB%20Board%20Packet%204-20-16.pdf


 

 

Honor the Earth letter to Ken Westlake 

EPA Region 5, Office of Enforcement and Compliance Assurance 

Re: Environmental reviews of Line 3R and Sandpiper pipelines 

April 18, 2016, page 4. 

 

 

3. The DOC Notice of Availability of Scoping EAW and Draft Scope for 

Sandpiper Pipeline and Line 3 Replacement Projects and Schedule for EIS Scoping 

Meetings issued April 11, 2016, has 13 meetings scheduled along the Enbridge 

preferred, new construction corridor from Clearbrook to Park Rapids to Superior, 

Wisconsin, with ZERO public meetings about rebuilding Line 3 pipeline in place 

or abandonment along the US Highway 2 corridor from Bemidji Minnesota to 

Superior Wisconsin (approximately 150 miles). (See Exhibit G). 

 

In fact, the word abandonment does not appear in the DOC Notice. Enbridge wants 

to make more, new, future, inevitable environmental pipeline problems in 

Minnesota without cleaning up the old one (rebuild Line 3 in place or remove) 

first, and DOC is helping them with Minnesota law and avoiding replacement or 

abandonment.  Both the MPCA and DNR have common environmental protection 

obligations and spill response and clean-up, DOC does not. 

 

4. Mn DNR already has an existing natural resources co-management 

relationship with the 1837 and 1854 Chippewa ceded territories, and clearly 

understands the valuable resources at stake with the recognition of the same co-

management rights with the Chippewa in the 1855 territory.  This understanding is 

clear because the DNR specifically sent a letter to the PUC asking the PUC not to 

allow White Earth reservation to intervene and participate in the PUC process for 

Line 3, based on usufructuary property rights in the 1855 ceded territory by letter 

dated February 5, 2016, and posted on the Line 3 edocket. (See Exhibit H). 

 

The United States of America as the other party to the treaties with the Chippewa 

already understands that the Mississippi bands were signatories to all three treaties 

in what is now Minnesota, as well as the 1842 Treaty with the Chippewa in 

Wisconsin, where Mole Lake and Crandon mine spawned the 1997 USACE Issue 

Paper EIS trust responsibility obligations. 

 

5.  Finally, DOC received the EPA Region 5 letter dated February 25 in the mail 

room on March 1, 2016.  (See Exhibit I).  It looks like DOC intentionally delayed 

posting the EPA letter to prevent its publication to the tribal and environmental 

parties on the edockets for both pipeline projects, for which the PUC had hearings 

on March 24, 2016, (the DOC intentionally waited until March 28 to post the EPA 

letter publicly). The DOC was well aware that White Earth reservation had filed a 



 

 

Honor the Earth letter to Ken Westlake 

EPA Region 5, Office of Enforcement and Compliance Assurance 

Re: Environmental reviews of Line 3R and Sandpiper pipelines 

April 18, 2016, page 5. 

 

motion to be a cooperating agency on the EIS in December 2015.  The first order 

of business for the PUC on March 24 was to deny the motion by White Earth 

reservation, because the PUC had no idea about the EPA Region 5 letter having 

been sent to DOC a month before. 

 

 
Figure 1. Pictured above in blue is the US Hwy 2 existing mainline pipeline corridor, 

with original reservations boundaries in yellow and 1855 territory in green.   

  

We know that the U.S. State Department is doing a Supplemental EIS (SEIS) with 

regard to the Clipper pipeline border crossing (See Exhibit J), which should be 

combined as a part of this EIS as it will continue the transport of Canadian tar 

sands which the US Department of Defense has already identified as one of the 

major contributors to climate change, which is a number one priority concern for 

DOD and national security. 

 

Honor the Earth will also be filing this letter and attachments with the 

Environmental Quality Board as part of public comments about changing the RGU 

from DOC to MPCA with the DNR for the EIS, if not the entire remaining 

certificate of need and routing permit processes for the proposed pipelines. 



 

 

Honor the Earth letter to Ken Westlake 

EPA Region 5, Office of Enforcement and Compliance Assurance 

Re: Environmental reviews of Line 3R and Sandpiper pipelines 

April 18, 2016, page 6. 

 

 

If I can be of further assistance with helping identify public meeting places 

between Bemidji and Duluth for pipeline rebuild in place or abandonment, if not 

right at Leech Lake reservation, Grand Rapids, Minnesota (which had the largest 

land oil spill in the United States prior to Kalamazoo) and Floodwood which just 

experienced a pipeline spill of nearly 30,000 gallons dyed water September 24, 

2015, from a pressure test of the 26-inch-diameter Line 2B that was built in 1954 

and carries light crude oil from western Alberta to Superior.  We are facing several 

aging pipelines that, if they are outdated and actually needed, Enbridge should be 

rebuilding in place, instead of abandoning pipelines with expectations of new toxic 

corridor, environmental time bombs for our natural resources and freshwater. 

  

Because these are important issues and I am personally aware of the difficulty 

DOC has in performing its duties and understanding obligations for tribal interests, 

the EPA should consider going forward with a joint federal state EIS if the EQB 

does not change the RGU.  Miigwech. 

 

Sincerely,  
 

 

 

Winona LaDuke 

Executive Director 

 

Attachments 

 

cc: Danny Gogal, EPA Environmental Justice 

 Stacy Jensen, Acting Chief, Regulatory Branch USACE St. Paul 

 Steven Clark, Acting Chair, White Earth Reservation 

 Carrie Jones, Chair, Leech Lake Reservation 

 Melanie Benjamin, Chair, Mille Lacs Reservation 

 Wally DuPuis, Acting Chair, Fond du Lac 

 Walt Ford, USFWS Midwest Tribal Liaison, Rice Lake Refuge 

 William Baer, USACE, Bemidji 































 

 



 


















