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July 25, 2016 

 

 

Ken Westlake EPA Region 5 

Office of Enforcement and Compliance 

77 W. Jackson Blvd. 

Chicago, IL 60604–3590 

 

Re: Environmental impact reviews of  

Proposed Enbridge Line 3 Replacement Pipeline and  

Proposed Sandpiper Pipeline 

 

Dear Mr. Westlake: 

 

I am writing to you out of extreme concern for a recent federal ruling in Michigan 

regarding replacement of Enbridge’s Line 3, which has a 30 day comment period1 for the 

Consent Decree with regard to Enbridge's Kalamazoo oil spill settlement. As part of the 

settlement Enbridge agrees to replace Line 3 including the segment in Minnesota 

currently under consideration at the PUC, along with Sandpiper pipeline.  

 

The consent decree language itself is vague and broad, especially with regard to what 

replacement means, and how the order can impact and legally affect the rights of 

Minnesotans and tribes with regard to Line 3 beyond Michigan. It appears that the 

Michigan federal court anticipates Line 3 replacement to be in the exact same corridor as 

Line 3 currently exists, as I understand Enbridge has the right to use its right of way 

corridor if all the leases have been paid.  An example would include the recent $18 

million paid to Red Lake reservation for a 40 year crude oil pipeline trespass across tribal 

land.2 

 

                                                 
1 The comment period for the Kalamazoo consent decree opened today, July 25, 2016 at 

https://www.justice.gov/enrd/consent-decrees  
2 See http://fuelfix.com/blog/2016/01/02/enbridge-settles-pipeline-dispute-with-red-lake-for-18-

5m/  

https://www.justice.gov/enrd/consent-decrees
http://fuelfix.com/blog/2016/01/02/enbridge-settles-pipeline-dispute-with-red-lake-for-18-5m/
http://fuelfix.com/blog/2016/01/02/enbridge-settles-pipeline-dispute-with-red-lake-for-18-5m/
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Of course here in Minnesota, Enbridge seeks a new corridor through wild rice lakes and 

rivers to create more future abandon pipelines in our aquatic environment and territories, 

just like Line 3 is now.  Adding to the confusion in Minnesota is whether the Michigan 

federal court is considering tribal usufructuary rights, on and off reservation, as described 

in the 1997 Issue Paper from United States Army Corps of Engineers, with regard to 

Chippewa treaty rights. Line 3 crosses several Chippewa reservations and ceded 

territories from North Dakota to Michigan. In my April 18, 2016 letter to you, Ken 

Westlake, I shared our common concern that 

 

We believe it is very important for U.S. Fish and Wildlife (US/FWS), US 

Army Corps of Engineers (USACE) and the EPA to be assuring 

performance of trust responsibilities as described in the February 25 EPA 

letter and the EIS expectations outlined for Minnesota. 

 

The real model for environmental protection of Chippewa usufructuary 

property has already been developed by the Corps of Engineers with their 

1997 Issue Paper with regard to Crandon mine and Mole Lake.  (See 

Exhibit A).   

 

We need written assurance from the EPA that it understands the obligations described in 

the USACE 1997 Issue Paper and District Recommendation, the Agency’s Trust 

Responsibilities Toward Indian Tribes in the Regulatory Permitting Process for Crandon 

Mine, and will enforce those Chippewa federal treaty rights in Michigan, Wisconsin, 

Minnesota and North Dakota.  

 

We believe this legal information needs to be immediately conveyed to the Michigan 

federal court and Department of Justice by your EPA Region 5 office.  Most important is 

we believe there is an immediate and critical need for tribal federal EPA, USACE and 

BIA consultation with local reservations and tribal environmental groups. Time is of the 

essence and Enbridge has a demonstrated history of ignoring tribal consultation in 

Canada as noted by their Supreme Court recently3 and in Minnesota where the PUC 

process was challenged and reversed in the court of appeals4 because of avoiding an EIS 

by Enbridge and the state of Minnesota PUC. 

 

                                                 
3 See https://www.theguardian.com/world/2016/jun/30/canada-court-overturns-oil-pipeline-

northern-gateway  
4 See http://lastrealindians.com/victory-minnesota-court-requires-environmental-impact-

statement-on-sandpiper-pipeline/  

https://www.theguardian.com/world/2016/jun/30/canada-court-overturns-oil-pipeline-northern-gateway
https://www.theguardian.com/world/2016/jun/30/canada-court-overturns-oil-pipeline-northern-gateway
http://lastrealindians.com/victory-minnesota-court-requires-environmental-impact-statement-on-sandpiper-pipeline/
http://lastrealindians.com/victory-minnesota-court-requires-environmental-impact-statement-on-sandpiper-pipeline/
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We appreciate the strong words in communications sent by your office to Wisconsin, 

Minnesota and the Corps of Engineers with regard to pipelines and environmental 

protections in Minnesota in the PUC process.  We believe it is essential that the EPA 

immediately clarify for all parties concerned in Minnesota PUC pipeline proceedings and 

Michigan Federal court proceedings, the limitations and obligations with regard to our 

environmental rights to protect and maintain clean air, clean water and clean earth. 

 

This may be one of the most important and critical times for EPA vigilance and 

protection in light of the Department of Defense 2014 Climate Change Adaptation 

Roadmap5 especially recognizing the greatest, negative climate change contributors and 

impacts are tar sands extreme extraction and fracking and our nation needs to protect the 

environment now. 

 

Please take the lead in setting up tribal consultation to clarify how EPA Region 5, along 

with the BIA and USACE are protecting tribal rights in Minnesota, and meting the trust 

responsibilities outlined in the Issue Paper.  Mii gwitch. 

 

Sincerely,  

 

 

 

Winona LaDuke 

 

Attachment (1) USACE 1997 Issue Paper and District Recommendation, the 

Agency’s Trust Responsibilities Toward Indian Tribes in the 

Regulatory Permitting Process 

 

cc: Melanie Benjamin, Chairwoman, Mille Lacs Band 

Terry Tibbetts, Chairman, White Earth Band 

Faron Jackson, Chairman Leech Lake Band 

Kevin DuPuis, Chairman, Fond du Lac Band 

Darrell Seki, Chairman, Red Lake Band 

Arthur LaRose, Chairman, 1855 Treaty Authority 

 

 

 

                                                 
5 See  DoD Releases 2014 Climate Change Adaptation Roadmap, 

http://www.defense.gov/News/News-Releases/News-Release-View/Article/605221  

http://www.defense.gov/News/News-Releases/News-Release-View/Article/605221

