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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WISCONSIN 
 
GREAT AMERICA PAC,  
STOP HILLARY PAC, and 
RONALD R. JOHNSON, 
 

Plaintiffs, 
 

-against- 
 

WISCONSIN ELECTIONS COMMISSION, 
and MICHAEL HAAS, in his official capacity 
as ADMINISTRATOR OF THE WISCONSIN 
ELECTION COMMISSION, 
 

Defendant, 
 

JILL STEIN, 
 

Intervenor. 
 

 
 

No. 16 Civ. 00795  
 
 
 
 

 
INTERVENOR JILL STEIN’S RESPONSE TO  

PLAINTIFFS’ STATEMENT OF PROPOSED FINDINGS OF FACT 
 

1. This fact is unnecessary to deciding the motion for injunctive relief (in 

contravention of this Court’s Procedure to be followed on motions for injunctive relief , Section 

II.A.2 & n.1) because the number of votes Dr. Stein received is irrelevant.  “Any candidate voted 

for at any election or any elector who voted upon any referendum question at any election may 

petition for a recount.”  Wis. Stat. § 9.01(1).  Accordingly, because this fact is irrelevant, Dr. 

Stein does not intend to present evidence to dispute this factual proposition.    

2. Dr. Stein does not dispute that on or about November 25, 2016, Stein 

requested a recount of the results of the 2016 presidential election.  For the reasons detailed in 

the previous paragraph, Dr. Stein disputes any implication that her electoral showing diminished 
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her right to request a recount that may be connoted by the phrase “nevertheless requested a 

recount.”   

3. Disputed.  To the extent the matter contained in this paragraph constitutes 

a factual allegation, Dr. Stein offers the following portions of the evidentiary record to dispute it: 

a. The paper ballots used in Wisconsin can be counted much more easily and 

reliably than the punched card paper ballots that were recounted in Florida during the 

2000 presidential election.  Affidavit of J. Alex Halderman (“Halderman Aff.”), ¶ 24.   

b. The Florida recounts of 2000 raised serious questions about determining 

voter intent that are not raised in the 2016 Wisconsin recount.  Declaration of 

Douglas W. Jones (“Jones Decl.”), ¶ 22.  During the Florida recount, it was generally 

agreed that a piece of chad hanging by one corner was intentionally punched by the 

voter, while a piece of chad hanging by three or more corners was agreed by most to 

be unpunched.  Chads hanging by two corners was the subject of debate.  Id. ¶ 24.  

However, experimental evidence subsequently revealed that standards based on the 

number of detached corners make no sense because the effect of the amount of force 

a voter used varied widely depending on how well the voting machine was 

maintained.   Whether a chad was merely dimpled or pushed out entirely was more a 

reflection of maintenance history than voter intent.  Id. ¶ 26.  Additionally, the 

punched card ballots used in Florida are fragile, so each time they were counted, the 

record of voters’ intent could be inadvertently altered.  Id. ¶ 30.   

c. In contrast, paper ballots marked with a pen or pencil are very close to our 

everyday experience.  Based on years of formal study and informal experience, the 

average person can easily distinguish erasures and smudges from deliberate marks 
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and can easily discern intent in people’s marks on paper.  Id. ¶ 28.  An inspector 

looking at an optical scan ballot has years of real-life experience to understand the 

voters’ likely purpose in marking an X, for example.  The inspector, based on his 

years of experience with pen/pencil marks, can discern the import of that X in a way 

that an inspector looking at a hanging chad could not.  Id. ¶ 29. 

d. Wisconsin law and administrative guidance also contain sufficiently 

specific rules to impose uniformity on the search for voter intent.  The Wisconsin 

statutes include nearly 1,000 words describing, in precise detail, how a ballot 

inspector should ascertain voter intent when a ballot is mis-marked.  Wis. Stat. § 

7.50(2).  

e. The Wisconsin Elections Commission has prepared several written guides 

designed to be accessible to the laypeople who inspect ballots, as well as a 

comprehensive mandatory training webinar.  The Commission’s November 29, 2016 

Recount Order specifies that “[t]he recount shall be conducted using the procedures 

established by the Wisconsin Elections Commission’s Recount Manual (November 

2016) and the November 30, 2016 webinar presentation, which are incorporated into 

this Order by reference herein.”  Ex. B,1 ¶ 4. 

f. The first of these resources, the “Election Recount Procedures” manual, 

contains detailed guidance for officials to carry out the recount process.  See 

generally Ex. C.  That document, in turn, requires each board of canvassers to review 

an additional “Counting Votes” manual “prior to the recount.”  Ex. C at 10.   

                                                            
1 All citations in the form “Ex. __” refer to the exhibits attached to the accompanying Declaration of David A. 
Lebowitz. 
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g. The Counting Votes Manual, in turn, contains additional guidance about 

interpreting voter intent.  See generally Ex. D .   

h. A third distinct manual, the Election Day Manual, provides further 

standardized guidelines for determining voter intent that are applicable statewide.  See 

Ex. E at 107-122.  The Election Day Manual even contains pages of illustrated 

examples discussing whether and how a vote should be counted based on various 

ballot marking scenarios.  Id. at 115-22.  

i. The Commission also makes its staff available to answer questions and 

address concerns throughout the recount process.  See Ex. C at 14 (providing contact 

information).   

j. The November 30, 2016 training webinar—which was mandatory for all 

County Clerks in Wisconsin—provided a further source of guidance to local officials.  

The Wisconsin Elections Commissions spent nearly two hours providing detailed 

training to the responsible officials in each county on recount procedures.  See Ex. F. 

k. These resources, in combination, prescribe the ballot inspectors’ procedure 

in determining voter intent and cabin any exercise of discretion.  See Jones Decl., ¶¶ 

16-21.  Wisconsin’s procedures “provide excellent guidance for ascertaining voter 

intent,” id., ¶ 19, and “diminish the chance that different ballot examiners will apply 

the ‘intent of the voter’ standard differently,” id., ¶ 21.  

l. Moreover, Wisconsin provides ample procedural protection to resolve 

disputes, further diminishing any likelihood that one ballot inspector will act 

aberrantly.  The decisions of the election inspectors are reviewable by the board of 

canvassers conducting the recount.  Wis. Stat. §§ 7.50, 7.51, 7.60.    
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4. Disputed.  As a threshold matter, the materials relied upon by Plaintiffs to 

substantiate the factual matter in this paragraph are inadmissible hearsay that pre-dates the start 

of the recount.  To the extent the Court considers the allegations, Dr. Stein offers the following 

portions of the evidentiary record to dispute them: 

a. The Wisconsin Elections Commission has publicly stated that “no 

significant issues have been reported” with the recount and that “[a]ll Wisconsin 

counties are on track to finish their work by the deadline of 8 p.m. Monday, 

December 12.”  Ex. G. 

b. Thirty-four counties have completed their recount already.  Affidavit of 

Michael Haas, ¶ 4. 

c. Dr. Stein has paid $3.5 million to satisfy cost estimates provided by the 

counties themselves to cover the logistical requirements of completing the recount by 

the night of December 12.  See Ex. B. 

d. The Elections Commission expressly authorized the counties to bill Dr. 

Stein’s campaign for “things like overtime or other costs that you may have just 

because we only have essentially 12 days to complete this.” Ex. F (“The cost should 

not be something that keeps you back from completing this on time.”). 

e. Publicly available statistics about the recount process to date confirm that 

there is no risk of a chaotic scramble to finish on time.  The most recent figures 

available from the Elections Commission show that approximately 2,175,897 of the 

2,939,293 ballots cast on election day—over 74%—have already been recounted.  See 

Ex. H.  At the current pace—more than 362,000 ballots recounted on average each 
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day since the statewide recount began—the recount should conclude by the time the 

Court’s preliminary injunction hearing ends.  See id. 

5. Disputed.  Dr. Stein disputes the relevance of the amount of time spent on 

the Prosser-Kloppenburg recount, which was conducted under different deadlines and with 

different resources available from different sources.  All available evidence indicates that the 

current recount is being conducted in an orderly fashion and will be completed by the deadline 

set by the Elections Commission.  See supra ¶ 4.   

 

Respectfully submitted this 7th day of December, 2016. 
 
ATTORNEYS FOR INTERVENOR JILL STEIN 

 
Christopher M. Meuler (SBN: 1037971) 
FRIEBERT, FINERTY & ST. JOHN, S.C. 
330 East Kilbourn Avenue, Suite 1250 
Milwaukee, WI  53202 
414-271-0130 

 
      and 
 

______/s/ _David A. Lebowitz______________ 
Matthew D. Brinckerhoff* 
Debra L. Greenberger* 
David A. Lebowitz* 
EMERY CELLI BRINCKERHOFF &  
    ABADY, LLP 
Rockefeller Center 
600 Fifth Avenue, 10th Floor 
New York, New York 10020 
212-763-5000 
 
*Admitted pro hac vice 
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